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Race and Law in Fortress Europe 
Bob Hepple* 


The universality of human nghts is undermined by the pnnciple of terntonal supremacy. This 
allows member states of the EU to discriminate against those who are not citizens of the Union. 
Moreover, the European Convention on Human Rights and the EC Race Directive are incap- 
able of redressing collective racial or ethnic disadvantage because they do not provide for the 
enforcement of positive social, economic and cultural obligations. These limitations are assessed 
in the light of current political and legal developments, using as the main illustration the case of 
the European Roma. An analyns is provided of obligations to respect, to protect and to fulfil 
social rights, which could be used when challenging the actions of public authorities and secur- 
ing access for individuals to public facilities and services. An inclunonary approach would 
emphasise that equality is central to human rights, and that ‘outsiders’ such as migrant workers 
and asylum-seekers have human rights. 


INTRODUCTION 


The debate about race, immigration, and asylum in the European Union has 
become polarised between pessimists and optimists. 

The pessimists and scaremongers claim that immigration undermines the 
wages and job opportunities of Europeans, particularly those who are unskilled, 
and makes businesses less competitive.’ They assert, as did the Home Affairs Select 
Committee in May 2003, that the increased number of asylum-seekers is ‘unsus~ 
tainable’ and ‘if allowed to continue unchecked, it could overwhelm the capacity 
of the receiving countries to cope, leading inevitably to social unrest’.? Some fear 
that a multi-ethnic society will destroy the sense of national identity of the states 
that make up the European Union.’ The pessimists seek to seal the external 











* QC, FBA Emeritus Master of Clare College and Emeritus Professor of Law in the University of 
Cambridge, Charr of the European Roma Rights Center (ERRC). This is a revised version of the 
thirty-second annual Chorley Lecture delivered at the London School of Economics on 11 June 2008. 
My understanding of this subject has been greatly influenced by the innghts, based on her vast 
practical expenence, of my wife, Mary Cousscy I am also grateful for therr comments to Catherine 
Barnard, Luke Clements, Terry Moore, Joanne Scott, and Enka Szysxcrak 


1 A. Browne, Do We Need Mass Immigmtion? (London. Civitas, 2002) 66-74 

2 House of Commons Select Committee on Home Affairs, Asylum Removals 4" Report Session 
are 

3 EgB rn, ‘Migration limits’ Prospect, February 2003, 24~31; and see reply by N. Hildyard, 
Prospect, March 2003, 22-23 
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borders of the EU against both economic migrants and asylum-seekers. Their 
ambition is to construct a Fortress Europe’, in much the same way that opponents 
of earlier migrations to Bntain imagined ‘Little England’. 

The optimists and idealists strongly dispute the interpretations on which the 
more alarmist claims about mass immigration and abuses of the asylum regime 
are based. They praise the economic contribution of migrants and the cultural 
enrichment provided by a multi-ethnic Europe. Some see Fortress Europe, from 
a British perspective, as an extension of the racism that led to the closing of doors 
against mainly non-white migrants from the United Kingdom by the Common- 
wealth Immigrants Acts of 1962 and 1968 and the Immigration Act 1971° Others 
explain the current hostility to immigrants, asylum-seekers and ethnic minorities 
in cultural terms as part of the process of creating a new exclusive ‘European 
citizenship’® In general, the multicultural idealists want to build an outward- 
looking, generous and tolerant Europe of multiple identities based on a pluralistic 
culture of human rights. Such a vision, in the British context, inspires the Report 
of the Runnymede Commission on the Future of Multi-Ethnic Britain, in which 
I participated.’ 

Those of us who subscribe to the vision of a pluralistic culture of human rights 
have the obligation to show how it could be realised. Human rights have both a 
moral and a legal dimension. As one who worked for 11 years in a UCL building 
called ‘Bentham House’, I am going to talk about ‘real rights’ which come from 
teal law’ not from ‘imaginary law’, not ‘nonsense upon stilts’, not $o much 
bawling upon paper’, but legally enforceable rights? My concerns here are not 
with rights that are self-regarding claims by individuals, but rights that depend 
on the existence of others who are obliged to provide those nghts. The fact that 
a right cannot be realised does not mean that it does not exist as a moral right,” 
and I shall try to show how moral rights can be used when interpreting legal 
rights. However, I share the view of those who say that moral rights and legal 
rights must be kept closely in line, if the ethical concerns of the human nghts 
movement are not to be brought into contempt.” 

I shall confine myself to two legal instruments at the centre of the current 
protection of migrants and ethnic minorities. The first is the European Conven- 
tion on Human Rights and Fundamental Freedoms (ECHR). This Convention 
is recognised in Article 6(2) of the Treaty of European Union as a guarantee of the 
principle of respect for human rights on which the EU is founded. It has been 





4 See fora brief account N. Deakin, Colour, Citizenship and Bntish Society (London Panther Modern 
Society, 1970) 47-55. 

5 J. Solomos, Race and Racism in Europe (London Palgrave, 3™ ed, 2003) 6—8. For the background to 
the 1968 Act see Lord Lester of Heme Hill QC, The East African Asians Cases Revisited’ (2002] PL 
52. 

6 See M. Fulbrook (ed), Exsope since 1945 (Oxford Oxford Unrversity Press, 2000) 10-13. 

7 Report of the Commussion on the Future of Multi-Ethnic Bntan [the Parekh Report], The Future 
of Multi-Ethnic Britain (London: Profile Books, 2000) 

8 } Bentham, Anarchical fallacies being an examination of the Declaration of Rights issued dunng 
the French Revolution’ in J Bowring (ed), Collected Works of Jeremy Bentham (Edinburgh: William 
Tat, 1843) vol IL, 489. 

9 A Sen, Work and Righty’ (2000) 139 International Labour Review 119. 

10 See esp O. O'Neill, Autonomy and Trust in Bioethics (Cambridge: Cambridge University Press, 2002). 
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ratified by all the member states and accession states. The second instrument is the 

Race Directive 2000/43/EC of 29 June 2000 made under Article 13 EG 

inserted by the Treaty of Amsterdam. Not all member states had implemented 

the Directive by the deadline of 19 July 2003, and the Commission thought it 

` necessary to issue the threat of Art 226 EC enforcement proceedings.” The Direc- 
tive forms part of the acquis communitaire which must be implemented as well by 
the accession states. 

The Race Directive is a remarkable example of direct legal transplantation. It is 
to a considerable extent modelled on the UK’s Race Relations Act 1976, which, 
together with the earlier Sex Discrimination Act 1975 and the later Disability 
Discrimination Act 1995, forms part of what I have elsewhere called the ‘third 
generation’ of UK anti-discrimination legislation”? The Directive, of great 
symbolic and educative importance, is the outcome of many years of patient lob- 
bying by the Starting Line Group, a coalition of more than 400 non-governmen- 
tal organisations (NGOs) and others from across the EU, with strong support in 
the European Parliament.” The Directive extends ‘hard? EC anti-discrimination 

~ law from the existing narrow focus on gender to cover discrimination on 
grounds of racial and ethnic origin (terms which are left undefined). The material 
scope of the Race Directive goes beyond employment and covers social protec- 
tion including social security and healthcare, social advantages, education, access 
to and supply of goods and services available to the public including housing, 
matters which fall outside the range of gender equality legislation and the 
Framework Employment Directive 2000/78 of 27 November 2000 for combating 
discrimination on grounds of religion or belief, disability, age or sexual orienta- 
tion. Other innovations in the Race Directive are the requirements for member 
states to designate bodies for the promotion of racial equality, to promote social 
dialogue between the two sides of industry with a view to promoting equal 
treatment, and to encourage dialogue with NGOs in the fight against racial 
discrimination. 

I intend to examine two features of these important legal instruments which, 
in my view, prevent them from being as effective as they might be in promoting 
a pluralistic culture of human rights in Europe. The first is that the universality 
of human nghts is undermined by being restricted to those who are nationals 





11 European Parliament, Written Questions, P-0625/03 and P-0712/03, 24 March 2003 

12 B. Hepple, M. Coussey,T. Choudhury, Equality 4 New Framework. Report of the Independent Review of 
the Enforcement of UK Anti-Discrimination Legislation (Oxford: Hart 2000) 5—6. 

13 The background 1s fully exammed by M Bell, Anti-Discrimination Law and the European Union 
(Oxford: Oxford Univernty Press, 2002), and ‘Beyond European Labour Law? Reflections on the 
EU Racial Equality Directive’ (2002) 8 ELJ 384 See too, L Chopin and J. Niessen (eds), The Starting 
Line and the Incorporation of the Racial Equality Directive into the National Laws of the EU Member States and 
Accession States (London, CRE, and Brussels) Migration Policy Group, 2001), L Chopin and J. 

> Niessen, Combating Racial and Ethnic Discnmination ‘Taking the European Legislative Agenda Further 
(London: CRE and Brussels, Migration Policy Group, 2002); P. Johansson et al, Racial Ethmic and 
Religious Discrimination: a comparitive analysis of national and Ewopean law (Budapest: ERRC, London, 
Interrights, Brussels MPG, 2002). 

H For compansons of the Directives, see D. Schiek, A New Framework on Equal Treatment of 
Persons in EC Law” (2002) ELJ 290, and R. Whittle and M. Bell, ‘Between socal policy and Union 
atizenship: the Framework Directive and equal treatment in employment’ (2002) 27 EL Rev 677. 
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of the EU states. The second is that these instruments are incapable of redressing 
collective racial disadvantage because they do not provide for the enforcement of 
positive social, economic and cultural obligations. 

I shall use, as my main illustration, the case of the Roma, the most disadvan- 
taged minority in modern Europe.” 


UNIVERSAL HUMAN RIGHTS VS EURO-NATIONALISM 


I consider first the conflict between human rights and the pnnciple of territorial 
supremacy which finds its expression in the right of the state to discriminate 
against those who are not its citizens. 

At the outset, one must draw a distinction between migration control and 
other aspects of immigration policy, on the one hand, and the way in which 
individual ummigrants and asylum-seekers are treated on the other hand. The 
constitutional position is clear. Immigration policy is about the economic or 
demographic development of a particular nation state or union of states, This is a 
political matter for the EU member states, acting within the legal framework of 
Title IV of Part Three of the EC Treaty. However, the way in which individual 
immigrants and asylum-seekers are treated raises human rights issues, which fall 
within the judicial sphere. Por example, refugee protection is about the interna- 
tional legal obligation, under the 1951 Convention relating to the Status of 
Refugees, to provide ‘surrogate or substitute’ protection from persecution for 
reasons of race, religion, nationality, membership of a particular social group or 
political opinion to a person who no longer has the benefit of that protection in 
his or her own country.” What is at stake in asylum cases is the protection of 
fundamental human rights including the right to life itself ® Such claims have to 
be carefully evaluated by judicial authorities, ın order to decide whether there is a 
reasonable likelihood that the claimant has been persecuted on one of the grounds 
recognised by the Convention. The courts must also ensure that once within the 
borders, the human rights of migrants are respected. 

The failure to maintain this distinction between immigration policy and 
immigrant treatment 1s exemplified by the appalling attacks by some politicians 
and the media on Mr Justice Collins following his decision in February 2003 in 
the case of Q and others, when he quashed the decisions of the Home Secretary 
denying six asylum seekers claims for support.” He was concerned solely with a 





15 See esp Reports of the UN Committee on the Eliminanon of Racal Discrnmination (CERD) to 
the 55th and 57th sessions of the UN General Assembly, UN Doc A/55/18, and UN Doc A/S7/18, as 
well as the statement submitted to CERD by the ERRC, Racial Discrimination and Violence against 
Roma in Europe (Budapest ERRC, 2001) 

16 The need for the joint development of a balanced common ummuigration system 1s argued by eg 
J. Niessen and Y. Schibel, Demogniphic changes and the consequences for Europes future. Is unmignition an 
option? (Brussels: Migration Policy Group, 2002). 

17 Horvath v Home Secretary [2001] 1 AC 489, HL (B). 

18 R (Sivakumar) v Home Secretary [2003] 1 WLR 840, HL CE), per Lord Steyn at 846 approving Dyson 
LJ [2002] INLR. 320-321 

19 A similar confusion 1s evident in M. Harms, Tomorrow is Another Country (London: Crvitas, 2003) 8: 
‘... by passing the Human Rights Act, and thus adding the provinons of the Convention to our 
statute books, the Labour government threw the legal equivalent of a can of petrol onto the flames 
of mass migration’ 


4 © The Modem Law Renew Limited 2004 


Bob Hepple 





question of immigrant treatment. This involved the interpretation of section 
55 of the Nationality, Immigration and Asylum Act 2002 in a manner consistent 
with article 3 of the ECHR which confers on everyone the right not to be 
subjected to ‘inhuman or degrading treatment’? The Court of Appeal agreed 
with Collins J. that there were procedural deficiencies, that is a lack of fairness, in 
the way in which the claims were determined.” This finding has had the benefi- 
cial effect that the Government is radically overhauling the procedures. The 
Court of Appeal also provided guidance which will help the Secretary of State 
when deciding, under section 55(5) of the Act, whether the provision of support 
is necessary to prevent a breach of the applicant’s right under Article 3 of the 
ECHR. 

Let us look first at the ECHR. Article 14 encapsulates the principle of equality 
and non-discrimination which 1s fundamental to human rights law.” It prohibits 
discrimination in the sphere of application of Convention rights. But this prohi- 
bition is not absolute. Whether the discrimination is direct or indirect, there is a 
defence that the discrimination is objectively justifiable and is proportionate and 
necessary to the legitimate aim being pursued.” A recent example of the way in 
which this operates is the case of eleven non-nationals detained under section 23 
of the Anti-Terrorism, Crime and Security Act 2001. The Special Immigration 
Tribunal decided that section 23 was incompatible with Article 5 (right to liberty 
of the person) read with Article 14, in so far as it permitted detention of suspected 
terrorists in a way which discriminated against them on the grounds of national- 
ity, since there were British suspect terrorists who could not be detained under 
these provisions. In the Court of Appeal Lord Woolf LC] commented that ‘the 
right not to be discruminated against is one of the most significant requirements 
of the protection of the rule of law’, and also that ‘the danger of unjustified 
discrimination 1s acute at times when manoal security is threatened.” However, 
he feared that if the Home Secretary were required not to discriminate there 
would be an even more intrusive violation of human rights by the detention of 
nationals as well. This led to a distinction between alens who have a right to 
remain, and those who only have a right not to be removed because there is no 
safe country to which they can go. This discrimination was held to be objectively 
justified and proportionate. 

Quite apart from the defence of objective justification, the protection Article 14 
affords against discrimination is weak. As ıs well known, it does not provide a 
freestanding right against discrimination. It is accessory and adjectival. Concern 
about the lack of any clear prinaples relating to the treatment of minorities and 
foreigners’ led the Council of Europe to adopt Protocol 12, which opened for 
signature on 4 November 2000. As at September 2003, 27 states had signed the 
Protocol, but only 5 of those states had also ratified it (10 ratifications are required 





20 R (Q and others) v Secretary of State for the Home Department [2003] EWCA Civ 364; [2003] 2 All ER 
905 


21 Por a detailed account see N. Blake QC and R. Hussain, Inumgetion, Asylum and Human Rights 
(Oxford: Oxford University Press, 2003). 

22 In Gaygusuz v Austria (1997) 23 EHRR 364, the European Court of Human Rights (EctHR) held 
that only ‘very weighty reasons’ could justify discrimination on nationality grounds. 

23 ‘Av Sentar of State [2002] EWCA Cy 1502, paras 7,9. 
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before it enters into force). Regrettably, the UK has declined to sign the Protocol 
for a number of unconvincing reasons. The consequence is that the nght to 
freedom from discrimination will not become a ‘Convention right’ for the 
purposes of the Human Rights Act. 

When we turn to the Race Directive we find that discrimination on grounds 
of nationality is altogether excluded from its scope.” The member states were 
worried that their immigration controls might be susceptible to challenge. So 
they secured changes to the draft in order to limit its application. The Preamble 
makes it clear that the Directive does not apply to provisions governing the entry 
and residence of third-country nationals and their access to employment and 
occupation. Article 3(2) goes beyond the exclusion of national discretion in 
relation to immigration controls by also excluding ‘any treatment arising from 
the legal status of third-country nationals’ There is nothing to prevent member 
states granting more extensive protection against discrimination, but in many of 
their legal systems there are extensive distinctions between citizens and third- 
country nationals (TCNs).”* So far as the UK is concerned, the Race Relations 
Act does cover discrimination on grounds of nationality. Since the amending 
Act of 2000 this extends to the exercise of immigration functions. However, a 
controversial ministerial authorisation under the 2000 Act permits discrimination 
on the basis of nationality in relation to the examination of a claim, detention and 
conditions of temporary admission.” 

It could be argued that the exclusion is relatively unimportant because 
nationality discrimination may simply be the cloak for direct or indirect discrimi- 
nation on grounds of ethnic origin. In the Prague Airport case,” a majority in the 
Court of Appeal held that there is no direct racial discrimination 1f immigration 
officers question Czech Roma for longer and more intensively than non-Roma 
because they believe that Roma, being subject to discrimination in the Czech 
Republic, are more likely to lie about their true intentions than non-Roma” 
Dissenting on this point, Laws LJ said that in so acting the officers would be 
applying a stereotype. The fact that the stereotype may turn out to be true in an 
individual case, or that the immigration officer has an entirely proper reason or 
motive (his duty to refuse those without a claim to asylum under the rules), does 
not does not alter the fact that the Roma are being treated less favourably than 











24 See N. Grief, "Non-discrimination under the European Convention on Human Rights a critique 
of the United Kingdom’ refusal to sgn and ratify Protocol 12’ (2002) 7 EL Rev Human Rights 
S 3 

25 Fora Ail analynıs see R Cholewinski, Bordas and Disatmination in the European Union (London, 

igration Law Pracutoners Association, and Brussels Migration Policy Group, 2002) 43—49. 

26 M. Bell, n 13 above, 21. Article 2(2) of the International Covenant for the Elimimation of Racal 
Ducnmination (ICERD), excludes disnnctions between ‘auzens and non-citizens’ from its scope. 

27 An earlier authorisation also permitted discrimination on the basis of ethnic or national ongin, but 
this was withdrawn. It 1s doubtful whether this was compatible with Convention rights 

28 R (on the application of the European Roma Rights Center) v Immigration Officer, Pegue Airport [2003] 
EWCA Civ 666, [2003] IRLR 577 (At the ume of wnting an appeal to the House of Lords 1s 
pending, the author has an interest as Chair of the Board of the ERRC) 

29 There is a similar confusion about the relevance of motive to a finding of direct discrimination in 
the speech of Lord Rodger of Earisferry (with whom Lord Hoffmann agreed) in Sivakumar, n 18 
above, at para 43, when discussing whether a Tamil asylum-seeker was brutally tortured because he 
was 2 Tamil or because he was a suspected terromst. 
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non-Roma. In the absence of a specific defence of justification, Laws LJ held that 
this constitutes direct discrimination. The majority, on the other hand, held that 
the only discrimination was indirect and that this was objectively justifiable. 

The exclusion of nationality from the Race Directive illustrates how the 
fundamental human right to be free from discrimination is undermined by the 
EU’ rules relating to the conditions under which TCNs are permitted to work, 
reside and move within the EU’s borders. EU citizens, that is the nationals of the 
member states, are guaranteed equal treatment by Article 12 EU. This includes the 
freedom to move, to work, to establish businesses, to provide services and to 
reside anywhere in the EU subject to very limited restrictions. These rights of 
citizens continue to be expanded in the case law of the ECJ.” On the other hand, 
TCNs who are admitted into the EU do not have to be granted substantive rights 
comparable to those of EU citizens. The Tampere European Council (15-16 
October 1999) emphasised the need to give TCNs who are long-term residents a 
set of uniform rights which are as near as possible to those enjoyed by EU citizens. 
The European Commussion keeps its proposal for a Council Directive on this 
subject high on its agenda, but the European Council shows no sign of agreeing 
to legislation. 

The effects of this exclusion are felt disproportionately by ethnic minorities, 
who make up the majority of TCNs. Their inferior legal status has serious reper- 
cussions on the perception of ethnic minorities generally, and on their integration. 
Any policy that aims to promote integration needs to take account of the 
interrelationship between human rights, citizenship and the labour market.” 
The recent history of European immigration shows that migrants are often seen 
simply as a means of filling temporary needs in the labour market. This means 
that little attention is paid to citizenship or human rights. It is an illusion to 
believe that the forces of the labour market, generated by globalisation, can be 
halted by limiting the rights of TCNs to those of temporary ‘guestworkers’ or 
by witholding citizenship rights.” The political rhetoric of ‘Fortress Europe’ 
and restrictions on migrant workers and other legal residents, undermines the 
civil and social rights which belong to all human beings. Inhumane restrictions 
on welfare benefits, harsh policies against family reunification, and marginalisa- 
tion in the labour market prevent the realisation of the principle of equality which 
must be the foundation of all integration policies.” 





30 Eg Case C-413/99, Baumbast [2002] ECR 1-7091, para 91, where the EC] used citizenship status to 
limit the ions in Directrve 90/364. 

31 H. Entringes, erent and Equal: models for the analysis of integration polices’ ın Council of 
Europe, Proceedings of the Conference on Strategies for Implementing Integration Policies, Pra- 
gue 4—6 May 1999; S Peers, ‘Aliens, Workers, Citizens or Humans? Models for Community Immi- 
gration Law’ in E. Guild and C Harlow (eds), Implementing Amsterdam: Immigration and Asylum Rights 
in EU Law (Oxford: Hart Publishing, 2002) ch 12. 

32 See A. Favell and R Hansen, ‘Markets against politics: migration, EU enlargement and the idea of 
Europe’ (2002) 28 Journal of Ethnic and Migration Studies 581; and H. van Amersfoort, Internatonal 
Migration and Civil Rights: the Dilemmas of Migration Control in an Age of Globalisation’ in E. 
Guild (ed), The Legal Framework and Social Consequences of Free Movement of Workers in the European 
Umon Kluwer, 1999) 73. 

33 See M ‘Mainstreaming Equality Norms into European Asylum Law’ (2001) 26 EL Rev 20, 
for ways in which asylum laws impact negatively on race relations 
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POSITIVE SOCIAL, ECONOMIC AND CULTURAL OBLIGATIONS 


My second main theme 1s that the ECHR and the Race Directive are incapable of 
effectively redressing collective racial disadvantage because they do not provide 
for the enforcement of positive social, economic and cultural obligations. Such - 
obligations will be found in international instruments, in the Council of Europes 
Social Charter (revised 1996), and most recently in the EU Charter of Fundamental 
Rights. None of these obligations 1s (at present) directly enforceable in the courts 
of the member states. They include obligations with respect to the right to work, 
the right to social protection, the right of access to adequate housing, the right to 
health care, and rights to participate in cultural life. 

The consequence of an exclusionary immigration policy (eg the traditional 
guestworker model in Germany) is that there is no need to reinforce the legal 
status or social rights of the immigrant communities. If the policy is assimilationist 
(eg the traditional French model), then members of these communities are seen as 
individuals in the first instance and the notion of group disadvantage is alien. 
However, the pluralist approach which is increasingly accepted in the EU (includ- 
ing Germany and, to a lesser extent, France), focuses on group justice as well as 
indsvidual justice.** Equal treatment of individuals regardless of racial or ethnic 
origin is the starting point. But positive different treatment is also an essential part 
of the process of integration.” This includes measures that recognise both the 
cultural diversity of ethnic communities and the fact that some of these commu- 
nities suffer from collective disadvantage when compared with the dominant 
communities. An example is the situation of the Roma in many Central and 
Eastern European countnes. They are caught in a cycle of social exclusion, with 
disproportionate numbers of Romani children in so-called Special schools’ 
for those suffering from intellectual or behavioural difficulties, extremely high 
rates of unemployment, housing segregation and homelessness, and limited 
access to social assistance and health care. Their situation makes them an easy 
target for skinhead violence. There is an ‘alarming lack of police response to 
such incidents.” 

Even in the UK, the Roma (or Gypsies, as they are commonly described) are 
the most deprived ethnic minority. They have the highest infant mortality rates, 
the highest illiteracy rate, and one-third of them have nowhere lawful to live. 





34 H Entzinger, n 31 above; and see C McCrudden, ‘International and European Norms Regarding 
National Legal Remedies for Racial Inequality’ in S. Fredman (ed), below n 35, 251 esp 253-257, for 
a useful analyns of the implications of individual justice and group justice models. 

35 S Fredman, ‘Combating Racism with Human Rights the Right to Equality’ in S. Fredman (ed), 
Discrimination and Human Rights The Case of Racism (Oxford: Oxford Univernty Press, 2001) 9, 
26-29. 

36 M. Coussey, Fmmework of Integration Policies (Strasbourg. Council of Europe, 2000) provides a 
comprehensive checklist of integration policies, see too her discussion ın ‘Changing Employers’ 
Practices: from Exclunon to Inclusion’ in Z Layton-Henry and C Wilpert (eds), Challenging Racism 
in Britain and Germany (London: Palgrave, 2003) 208. 

37 European Commusnon Against Racism and Intolerance, Second Report on Slovakia (Strasbourg: 
Council of Europe) 11. Despite such evidence in Horvath, n 17 above, the House of Lords upheld a 
decision of the Immigration Appeal Tnbunal denying an asylum claim on the ground that there 
was a sufficiency of protection for Roma in Slovakia 
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Those with legal sites often have no safe water supply and sanitation. Until 
recently, it seemed that the ECHR offered them no protection. In Buckley v United 
Kingdom and in Chapman v United Kingdom,” the ECtHR accepted that enforce- 
ment action by a local planning authority to secure the removal ofa Gypsy from a 
site involved an interference by a public authority with the Gypsy’s right to 
respect for her home, but that such interference was 1n accordance with the law, 
and that the measures pursued the legitimate aim of environmental protection. 
The issue was whether the measures were ‘necessary in a democratic society’, or, 
differently expressed whether the means used to pursue this aim were proportionate. 
In both cases the Court, by a majority, allowed the national authorities a wide 
margin of appreciation, and rejected the claims of violation of Article 8 (right to 
private and family life). 

However fresh life has been breathed into Article 8 ECHR by the recent House 
of Lords decision in Wrexham County Borough Council v Berry and two other 
consolidated appeals.*° These concerned Gypsies who were complaining of 
injunctions granted against them to compel compliance with enforcement notices 
to leave their own land on which they were camping without planning permis- 
sion. Their Lordships endorsed Simon Brown LJ’ robust approach: 


Proportonality requires not only that the injunction be appropriate and necessary 
for the attainment of the public interest objective sought — here the safeguarding of 
the environment — but also that it does not impose an excessive burden on the 
individual whose private interests — here the gypsy’s private life and the retention of 
his ethnic identity — are at stake?“ (emphasis added) 


This is a welcome recognition that in exercising discretion to grant or refuse an 
injunction, or in judging proportionality, the hardship to the individual in the 
light of their ethnic identity must be weighed in the balance with other public 
interests. Racial or ethnic disadvantage is expressly recognised as a relevant 
consideration. 

However, there remains an underlying weakness in Article 8 in relation to 
disadvantaged ethnic minorities. This is that it imposes what is essentially a nega- 
tive obligation on public authorities not to interfere with private and family life.* 
There is no positive right of access to adequate housing on which the Gypsies can 
rely.” Such a right exists in section 26 of the South African Constitution. It is not 
an absolute right but is subject to the qualification that ‘the state must take 
reasonable legislative and other measures, within its available resources, to achieve 
the progressive realisation of this right’ In the Grootboom case, the Constitutional 





38 (1997) 23 EHRR 101, comment by Fredman in Ducnmuination and Human Rights, n 35 above, 33-34 

39 (2001) 33 EHRR 399. 

40 [2003] UKHL 26. 

41 Ibid, at para 58 However, the Court of Appeal already seems to be backtracking: see South Bucks DC 
v Porter [2003] EWCA Civ 687 (concerning a su ent planning application) 

42. See U. O'Hare, ‘Enhancing European Equality ts a New Regional Framework, (2001) Maas- 
tricht Journal of European and Com Law 133, 140 on the weakness, as well, of Protocol 12. 

43 The Caravan Sites Act 1968 which obliged local authorites to provide adequate accommodation 
for Gypsies ın their area was repealed by the Criminal Justice and Public Order Act 1994. 

44 Grootboom v The Government of the Republic of South Africa 2001 (1) SA 46, CC 
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Court decided that section 26 obliged the Government to provide relief to people 
who have no access to land, no shelter, and who are living in intolerable 
conditions. More recently in the case of the Kyalami Ridge Environmental Associa- 
tion,® the Constitutional Court had to balance the right of access to adequate 
housing against the rights to environmental protection and just administrative 
action. The people of Alexandra Township near Johannesburg live in appallingly 
overcrowded and unhealthy circumstances without sufficient water and sanita- 
tion. When severe floods made the situation even worse, the Government decided 
to move some of them temporarily onto government-owned land near Kyalami 
Ridge, an affluent residential area whose residents are overwhelmingly white 
persons. The residents feared that the temporary housing would cause soil erosion, 
air pollution due to coal fires, and other adverse effects on the socio-cultural 
environment ın the area and on property values. Unlike the majority of the 
ECtHR in Chapman and Buckley, who equated the public interest with the needs 
of the dominant community, the South African Court was able to point to the 
constitutional obligation to protect the needs of homeless people as an overriding 
consideration. Judge Albie Sachs has remarked extra-judicially that ‘you do not 
have to be White to be Green “© The conservation of the environment is as ` 

important to the interests of Black people in South Africa and to Roma in Eur- 
ope as it is to other communities. But the South African cases show that in balan- 
cing the interests of a socially dominant community against those of a 
subordinate one, social rights have a crucial role. The inclusion of such rights in 
the EU Charter of Fundamental Rights provides an opportunity for the courts of 
the EU member states to develop a similar approach. 

The powerful dissenting opinion of seven judges in Chapman v UK, shows that 
even in the absence of an express right of access to adequate housing, Article 8 
could be interpreted so as to place positive obligations on public authorities. They 
referred to the emerging consensus amongst member states of the Council of 
Europe that there is an obligation to protect ‘the secunty, identity and lifestyle’ 
of minorities, not only for the purpose of safeguarding the interests of the 
minorities themselves but also to preserve a cultural diversity of value to the 
whole community’ Accordingly, where planning authorities have not made any 
finding that there is available to the Gypsy any alternative, lawful site to which he 
or she can reasonably be a ies to move, there must exist compelling’ reasons 
for the measure concerned." There is only a short distance between this approach 
and a right to adequate alternative accommodation. 

The difference between positive and negative obligations is not necessarily 
great. It is useful to distinguish three levels of obligation. The first is the minimum 
or core obligation, to respect’ a right. This is essentially passive, requiring the 
public authority to refrain from action which interferes with the right. The 





45 Kyalami Ridge Enviionmental Association v Minister of Public Works 2001 (3) SA 1151, CC 

46 Ina lecture at Clare College, Cambndge on 28 February 2003. 

47 (2001) B EHRR at 428 Judge Bonello’ separate opinion at 441 deals effectively with the point 
frequently raised against Gypsies that they are trespassers ‘why a human nghts court should look 
with more sympathy at the far-reaching breach of the law committed by the powerful than that 
forced on the weak, has not yet been properly explained’ See L. Clements, ‘Dirty Gypsies — ex turpi 
causa and human nghts’ [2002] HR 204. 
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second is the obligation to ‘protect’ a right. This means that the public authority 
must prevent violations of the right by third parties.“ It may also cover the 
situation where the state must act positively (eg by granting a financial benefit) 
in order avoid a potential violation by the state itself The Court of Appeal’s deci- 
sion in the Q case as to whether the denial of support to asylum seekers under 
section 55(1) of the Nationality, Immigration and Asylum Act 2002 constitutes 
‘inhuman or degrading treatment’ under Article 3 of the ECHR, seems to me to 
fall within this second category. The Master of the Rolls, delivering the judgment 
of the Court, said that ‘the imposition by the legislature of a regime which prohi- 
bits asylum seekers from working and further prohibits the grant to them, when 
they are destitute, of support amounts to positive action directed against asylum 
seekers and not to mere inaction?” This was enough to amount to ‘treatment’ for 
the purposes of Article 3 

The third level of obligation is to secure the fulfilment of a right. This is a 
positive obligation which requires real resources. For this reason judges have been 
reluctant to enforce such obligations. However, the approach of the South African 
Constitutional Court emphasises the entitlement of the most vulnerable groups 
to protection. Courts interpreting the ECHR should similarly have regard to the 
needs of the socially excluded and powerless minorities when evaluating the 
proportionality of state action. They can do so by having regard to the economic, 
social and cultural rights embodied in the EU Charter of Fundamental Rights 
and the European Social Charter. 

The Race Directive is aimed at securing equal treatment in respect of a range 
of social and economic rights, and it permits buds not require positive action. 
At present no member state requires pgs Gree? upar ye Feom the UK in respect 
of Northern Ireland™ and in respost a an discrinting opin Great Britain.” 







L Bic origin, In its 
empty ment, the EC] has 
excluded schemes giving women automatic ‘prefettitAt in respect of engagement 
or promotion.” If that case law is followed in the interpretation of Article 5, e 
then some existing schemes such as those in the Netherlands which give 


EEO 


48 See generally, A. Chapman and S. Russell (eds), Com Obligations- Building a Pramework for Economic, - 
Social and Cultural Rights (Antwerp Intersentia, 2002) esp 8-10 ` 
49 [2003] EWCA Civ 364, para 57. Another illustration 1s Case C-184/99 Grzeiczyk [2001] ECR I-6193, 
where the EC] used the prinaple of financial solidarity between nationals of member states as the 
basis for requiring the Belgian authonties to grant a migrant student a non-contributory social 
benefit 
50 Northern Ireland Act 1975, s 75 (duty of public authority to have due regard to promotion of equal 
opportunity); Pair Employment and Treatment (Northem Ireland) Order 1998, SI 3162 (NI 21) 
(duties on employers). The UK secured specific exceptions in the Employment Directive 2000/78/ 
EC to permit, but not to require, discrumination on grounds of religion or belief in the Northern 





Ireland police service and in schools. 

51 Race Relations (Amendment) Act 2000. | STA ee, 

52 See C Barnard and B Hepple, ‘Substantive Equality’ (2000) 59 CLJ 562, 576-579, it mee 
Disa bmination Law (Oxford: Clarendon Press, 2003) 136-143, for a review of this be 
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preference to members of disadvantaged ethnic minorities may be vulnerable to 
legal challenge. 

The concept of indirect discrimination is not redistributive in the sense of 
requiring equality of outcomes for all racial or ethnic groups. The essential feature 
of indirect discrimination is that an apparently neutral provision, criterion or 
practice has an unjustifiable adverse disparate impact upon the group to which 
the individual belongs. The wording of Article 2(2)(b) of the Race Directive 
speaks of a provision which ‘would put persons of a racial or ethnic origin at a 
particular disadvantage compared with other persons’ This builds on the ECJ’s 
case law on nationality discrimination (rather than that relating to gender 
discrimination) and avoids the need to rely on statistical evidence of disparate 
impact. However there 1s no violation if there is no exclusionary provision, or 1f 
a ‘particular disadvantage’ cannot be shown, or if the practice can be objectively 
justified by a legitimate aim and the means adopted for achieving that aim are 
appropriate and necessary. 

Indirect discrimination thus only partially captures the various interacting 
factors which cause racial inequality. These include: racism, that is beliefs of 
biological superiority; cultural beliefs about the incompatibility of certain life- 
styles and traditions; divisions of social class and gender; and social space, that is 
the structure of opportunities which is moulded by the geographical location in 
which communities lve.” Indirect discrimination is also not the same as ‘institu- 
tional racism’? The Macpherson inquiry into the death of Stephen Lawrence 
defined this in relation to the police as the collective failure of an organisation to 
provide an appropriate and professional service to people because of their colour, 
culture or ethnic origin. It can be seen or detected ın processes, attitudes and 
behaviour which amount to discrimination through unwitting prejudice, 
ignorance, thoughtlessness and racist stereotyping which disadvantages minority 
ethnic people’ For Sir William Macpherson the death of Stephen Lawrence was 
attributable not to individual acts of overt discrimination by police officers, but 
stemmed instead from the occupational culture of the police in which ‘both nega- 
tive racial categorisations of black youth and the apparent irrelevance of race to 
incidents that require its recognition are features’ Yet, unless a specific ‘provision, 
criterion or practice’ can be identified, such an occupational culture will not fall 
within the scope of the law on indirect discrimination. Even if direct or indirect 
discrimination can be established, the outcome is usually compensation for an 
individual, not positive measures to ensure the full participation of disadvantaged 
groups in the workforce and fair access for them to education, training, goods, 
facilities and services. 

The Race Directive is based on a British model of the 1970s rather than what 1s 
required in the 21* century in Europe in order to achieve racial equality. While the 
British Race Relations Acts have succeeded ın breaking down many barriers for 
individuals in their search for jobs, housing and services and there are far fewer 








53 See M Cross, ‘Racism and Racial Inequality: the British Case in a European Context’ in Z. Lay- 
ton-Henry and C Wilpert, n 36 above, 79. 


54 The Stephen Lawrence Inquiry: Report of the Inquiry by Sir William Macpherson of Cluny (London. 
HMSO, 1999) para 6.34 
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overt expressions of discrimination than there once were, members of ethnic 
minorities still suffer from stereotypes about their abilities. Research undertaken 
for the Independent Review of the Enforcement of UK Anti-Discrimination 
legislation (the Cambridge Review) in 1999-2000” revealed that the existing 
framework places too much emphasis on state regulation and too little on the 
responsibility of organisations and individuals to generate changes. The British 
model was designed to deal largely with organisations with hierarchical, 
vertically integrated and centralised bureaucracies. This is not appropriate for 
modern, flatter, organisational structures in which the achievement of equality 
depends not simply on avoiding negative discrimination, but on the active parti- 
cipation of all stakeholders, on training and improving skills, and developing 
wider social networks and encouraging adaptability. This led the Cambridge 
Review to propose a duty on public authonties to promote equality, employment 
and pay equity plans, and systems of contract and subsidy compliance. The duty 
of public authorities to have regard to the need to promote equality of opportu- 
nity has now been implemented in the Race Relations (Amendment) Act 2002, 
and the other positive duties are included in the Single Equality Bill (based on the 
recommendations of the Cambridge Review), introduced by Lord Lester of 
Herne Hill QC, which passed all its stages in the House of Lords in 2003. The 
campaign for positive duties gained further momentum when 246 MPs signed 
an early day motion calling on the goverment to introduce a single equality 
bill. Other member states will need to follow this ‘fourth generation’ equality 
legislation if a real impact is to be made on racial disadvantage. 


AN EFFECTIVE HUMAN RIGHTS LAW FOR 
MULTT-ETHNIC EUROPE? 


The states of Europe are at a turning point in their history. They could build a 
narrow and inward-looking Union, with nfts between ethnic communities and 
with continuing or worsening racial disadvantage. Or they could build an 
outward-looking, tolerant Union based on respect both for community 
affiliations and for universal human rights. 

The conclusion to be drawn from this sketch is that the present legal 
framework is only partially fit for the purpose of securing a pluralistic culture of 
human rights. The ECHR is of limited value because it treats protection from 
discrimination as an accessory right, it is directed only against treatment by public 
authorities, and it neglects social, economic and cultural rights. While the Race 
Directive is an important symbolic and educative achievement in the long 
struggle for racial equality in Europe, its effectiveness 1s limited by the narrow 
focus on racial or ethnic origin, the exclusion of nationality discrimination, and 
the inability of concepts such as direct and indirect discrimination in themselves 
to break the cycle of disadvantage. The way in which immigrants and 











55 Hepple, Coussey, Choudhury, n #4 above Por similar findings on Dutch anti-discmination see 
T Havinga, The effects and limits of ant—discummation law in the Netherlands’ (2003) 31 Interna- 
tional Journal of the Sociology of Law 1. 
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asylum-seekers are treated raises important questions of human rights, which the 
judiciary are in general resolving in a sensitive way. They would be helped by 
greater political restraint, by the adoption of Protocol 12 to the ECHR as a 
Convention nght, and by enactment of the Commission’ proposed directive on 
the rights of resident TCNs. 

If we turned the negative conclusions about the present legal framework on 
their head, what would be the features of a positive and inclusive framework of 
buman rights for multi-ethnic Europe? 

First, social, economic and cultural rights would be treated as an integral part of 
human rights in general. This does not mean that all such rights can or should be 
treated as being capable of judicial enforcement. I have tried to provide an analysis 
of obligations to respect, to protect and to fulfil social rights, which could be used 
when interpreting social nghts, and when challenging the legality of actions by 
public authorities. The courts do have a role to play in securing access to public 
facilities and services for individuals from disadvantaged groups. The EU’ 
Charter of Fundamental Rights may provide a basis for this development. 

Secondly, there needs to be an inclusionary approach, since this is the most 
effective way of reducing the under-representation of disadvantaged groups.” 
This requires employers, those in charge of education, and those providing goods 
facilities and services including housing to take positive steps in order to improve 
diversity. This is not based on fault-finding and retrospective analysis of decisions. 
The emphasis is on assessing the effectiveness of positive action, instead of 
whether there has been specific discrimination. The inclusionary approach 
overcomes the perception that legal intervention 1s too negative and adversarial 
A positive duty to reduce the under-representation of disadvantaged groups is, in 
the long run, more effective than negative duties not to discriminate. A number 
of measures of this kind are already being taken, not least under the European 
Employment Strategy. There is a growing emphasis on the need to remove 
barriers faced by ethnic minorities in participation in the labour market and to 
acknowledge the role of migrant labour from outside the EU.” 

Thirdly, there must be not only effective remedies for individuals but also 
properly resourced and professional strategic enforcement agencies. The Race 
Directive requires the member states to designate a body or bodies for the 
promotion of equal treatment. If narrowly implemented this may mean no more 
than creating a promotional body whose remit is limited to racial discrimination. 
The UK experience is that separate bodies in respect of each ground of discrimi- 
nation make it more difficult to enforce legislation. A single equality commission, 





56 In advocating thus, I share the goal of socal inclusion enunciated by H. Collins, ‘Discrimination, 
Equality and Socal Inclusion’ (2003) 66 MLR 16, but differ from him ın certain important respects, 
1n particular combating social exclusion will not work for ethnic minorities (1) 1f 1t 18 colour-blind 
or culture-blind (see Parekh Report, n 7 above, 84-85), (2) if it is not rights~based (see above); and 
(3) if direct discrimination could be justified (see T. Gill and K Monaghan, ‘Justification in Direct 
Sex Discrimination: Taboo Upheld’ (2003) 32 IL} 115). I regret that reasons of space make 1t impos- 
nble for me to develop these points ın response to Professor Collins’ valuable contribution. 

57 See E Srysrcrak, ‘The evolving European employment strategy’ in J. Shaw (ed), Soaal Law and 
Policy in an Evolving European Union (Oxford: Hart Publishing, 2000) 199, M. Bell, n 13 above, 
196-198. 
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with effective enforcement powers, covering all grounds of discrimination is 
required.” This should have close links with, or form part of a general Human 
Rights Commission.” One of the advantages of this would be to emphasise that 
equality is central to human rights, and that human rights embrace as well those 
‘outsiders’ who are not EU citizens. 

Writing in 1862, Lord Acton foretold the dark history of holocaust and ie: 
discrimination which could arise from 19™ century nationalism: ‘according .. 
the degree of humanity and civilisation in that dominant body which cits ill 
the rights of the community, the inferior races are exterminated, or reduced to 
servitude, or outlawed, or put in a condition of dependence”™ As the EU debates 
a new constitution, the law of human rights — the modern hallmark of ‘humanity 
and civilisation- provides us with an opportunity to put behind that dark history, 
and to build a multi-ethnic Europe based on the principles of equality and 
the rule of law. In pursuing this goal, we need, in Gramsci’s words, both the 
pessimism of reason and the optimism of the will. 











58 Hepple, Coussey, Choudhury, n 14 above, 51-55. On 30 October 2003, the UK Government an- 
nounced its intention to set up 2 single Commission for Equality and Human Rights 

59 See Joint Committee on Human Rights, The Case fora Human Rights Commission, Sixth Report of 
Session 2002-2003, vol 1 HL Paper 674, HC 489-1, paras 168—205. 

60 Cited by M. Mazower, Dark Continent: Europes Century (London: Penguin Books, 1999) 40. 
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Remedies for Dishonest Assistance 


Steven B. Elliott” and Charles Mitchell™ 


The paper connders the nature of claims against dishonest assıstants and the various money 
remedies those clams may evoke Dishonest assistance is a form of civil secondary lability 
whereby the assistant 1s held jointly and severally liable along with the trustee whose misconduct 
he assisted. This 1s the sense in which dishonest assistants are said to be accountable as constructive 
trustees. In order to understand remedies available against dishonest assistants ıt 1s accordingly 
necessary to understand the corresponding remedies against defaulting trustees and what it 
means for them to be accountable The paper examines the two different types of compensation 
that may be awarded against defaulting trustees—substtutive and reparatrve—and observes that 
the same two types of compensation may be given against dishonest asustants in appropriate 
cases. It also explores the arcumstances in which trustees and dishonest assistants should be 
accountable for profits and whether they should ever be liable to pay exemplary damages. A strict 
application of the theory of civil secondary hability produces controvernal results in connection 
with these latter remedies. 








Dishonest assistance in a breach of trust or fiduciary duty gives nse to a claim 
sounding in equity. The ingredients of this claim have been extensively discussed 
over the past twenty years, but many of these discussions have been preoccupied 
with identifying the degree of fault required for liability, and comparatively little 
attention has been paid to two other important questions. The first question asks: 
what is the nature of a claim in dishonest assistance? The second question asks: 
what remedies are awarded to successful claimants? The questions are connected 
because the principal remedies to which a successful claimant is entitled are shaped 
by the nature of his claim. 

In the discussion which follows, we shall note that a dishonest assistant is com- 
monly fixed with joint and several liability with the fiduciary whose musconduct 
he has assisted.’ We shall explain that the reason for this is that liability for dishon- 
est assistance is a civil secondary liability, analogous to the criminal secondary 
liability of those who assist in the commission of a crime. We shall argue that this 
characterization of liability for dishonest assistance is significant for several 
reasons: 1t explains why a dishonest assistant might be liable to compensate a 
claimant even though his actions have not caused the claimant a loss; 1t explains 
why a dishonest assistant might be liable to pay a claimant the amount of gains 
realized by the wrongdoing fiduciary even though the dishonest assistant has not 
shared in these; it explains why dishonest assistants are said to be accountable in 
equity as though they were trustees; and it explains why the principal liabilities 





* Barnster, One Essex Court, London 
“= Reader in Law, King’s College London. 

1 Many dishonest assistance claims are made against defendants who have assisted trustees to breach 
their duties, but many are also made against defendants who have assisted breaches of duty by 
other types of fiduciary. When referring to a pnmary wrongdoer whose breach of duty has been 
assisted by a defendant we shall generally use the term ‘fiduciary’; this should be taken to include 
trustees and other types of fiduciary 
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incurred by dishonest assistants duplicate the liabilities of the fiduciaries whose 
breaches of duty they have assisted — in other words, it explains why a dishonest 
assistant is commonly ordered to pay an amount that is calculated by quantifying 
the liability of the wrongdoing fiduciary. 

This analysis will lead us to conclude that one cannot understand the rules 
which shape the principal liabilities incurred by dishonest assistants unless one first 
also understands the rules which determine liability for breach of trust and fidu- 
ciary duty. Unfortunately, however, the present authorities on this point are con- 
fused, and the law is in need of restating. We shall therefore explain the nature of 
the money awards that can be made against wrongdoing fiduciaries at some length 
before turning to the money awards that can be made against dishonest assistants. 


THE NATURE OF DISHONEST ASSISTANCE 
Civil secondary liability 


In Royal Brunei Airlines Sdn Bhd v Tan, Lord Nicholls said that ‘accessory liability ... 
attaches to a person who dishonestly procures or assists in a breach of trust or 
fiduciary obligation’, and he considered that the underlying rationale of this liabi- 
lity is ‘the same’ as the underlying rationale of liability for inducing a breach of 
contract.” These dicta suggest that his Lordships understanding of liability for 
dishonest assistance corresponds to Philip Sales’ understanding of the liability 
which he described as ‘civil secondary liability’ in his ground-breaking article on 
the subject,” and which was subsequently investigated at greater length by David 
Cooper in his doctoral thesis on the same topic.* 

In Sales’ and Coopers view, civil secondary liability resembles the criminal 
secondary liability of those who aid, abet, counsel, or procure a cume! They 
argue that both types of liability are derivative and duplicative, in the sense that 
the defendant’ liability derives from, and duplicates, the liability of the primary 
wrongdoer in whose acts he has participated, either by inducing the primary 
wrongdoer to commit them, or by conspiring with him to commit them, or by 
assisting in their commission. Thus, in Coopers words, 4 secondary party is liable, 
albeit secondarily, for the same wrong as the primary wrongdoer, and so the 
liability of each should be joint and equal. 

Sales and Cooper both also argue that liability of this kind does not depend on 
proof of a direct causal link between the defendant’ actions or omissions and a 
claimant’ loss, because, in Cooper’ words, the defendant's: 


complicity in the wrong of the primary wrongdoer creates a nexus of a different 
and derivative kind. That “complicity nexus” acts - both in our common under- 








2 [1995] 2 AC 378 (PC) 385. 

3 P Sales, "The Tort of Conspiracy and Civil Secondary Liability’ [1990] CLJ 491 Lord Nicholls was 
familiar with Sales’ artide, which he ated in his at [1995] 2 AC 389. 

4 D J. Cooper, Secondary Liability for Civil Wo thesis University of Cambndge 1996). 

5 Tins 1s the language of the Acemones and Abenom Act 86, 18 

6 ove n 4, 153 
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standing of responsibility and in the courts’ imposition of secondary liability - as an 
alternative to causation.” 


Cooper adds that ‘causation is not entirely irrelevant to secondary liability ... 
[because] the acts of secondary participation must in some way contribute to the 
primary wrong’® Hence, he considers that civil secondary liability to compensate 
a claimant for loss does not depend on proof of a direct causal link between a 
defendant's actions and the claimant’ loss, but rather depends on proof of a (fairly 
attenuated) causal link between the defendant’ actions and the primary wrong, 
and proof of a (stronger) causal link between the primary wrong and the 
claimant's loss. 

The strength of this model 1s that it explains why a defendant who participates 
in a civil wrong in an accessorial capacity can be liable for loss sustained by the 
victim even though the common law regards the cause of the loss as having been 
the primary wrongdoer’ actions, and even though the common law is ‘moulded 
on the philosophy of autonomy’,’ and so would not normally regard the primary 
wrongdoer’ actions as having been caused by the actions of the secondary 
participant. It must be recognized, however, that this represents a departure from 
the approach that is usually taken by the English law of civil wrongs to causation 
and fault.” Indeed, it is precisely because they have worries on this score that the 
English courts have held that civil secondary liability cannot be incurred by those 
who assist the commission of a tort,” even on the limited basis that such lability 
can be incurred only by those whose state of mind renders their participation in a 
primary breach of duty sufficiently blameworthy to merit such extraordinary 
treatment.” 

In equity, however, the position is different.” At the tıme when Sales and 
Cooper wrote, the relevant English authorities were perhaps rather equivocal on 








7 Above n 4, 3, following Sales, above n 3, 509-510. 

8 Above n 4,4. 

9 G Willams, ‘Comphiaty, Purpose, and the Draft Code’ [1990] Cum LR 4, 6, n 3, quoted in Cooper, 
ibid See also H. L. A. Hart and A M. Honoré, Causation in the Law (Oxford: Clarendon Press, 2nd 
ee ee eee 
tance was the “cause” of the pnncipal’s sense of “cause”? 

10 artana Koneri, ibid IE Sheeting DA OT w liability for ‘inducing wrongful acts’ is not 

negatived by the factors that negative liability for caunng harm through one’ own wrongful act 

11 The Privy Councils decision in the Royal Brunei case raised hopes in some quarters that the English 
courts might be poed to recognize ‘2 general principle of secondary lability, for assisting or pro- 
curing the breach of any legal or equitable duty’: C. Harpum, ‘Accessory Liability for Procuring or 
Assisting a Breach of Trust’ (1995) 111 LQR 545,546 However, the courts were not persuaded that 
it would be desirable to develop the law ın this way: Cedit Lyonnais Bank Nederland NV v Export 
Qedits Guarantee Dept [1998] 1 Lloyd's Rep 19 (CA) [2000] 1 AC 486 (HL), applauded by H. Carty, 
‘Joint Tortfeasance and Assistance Liability’ (1999) 19 LS 489, £ T. Wear, Economic Torts (Oxford: 
Clarendon Press, 1997) 31 n 31 

12 It might be argued ın this connection that the majority of the House of Lords went too far when 
they raused the standard of fault for dishonest assistance in a breach of trust to self-conscious 
dishonesty in Twinsectes Ltd v Yardley [2002] UKHL 12, [2002] 2 AC 164 (HL). 

13 Carty, above n 11, argues at 511-513 that the reason why equity’ approach differs from the 
approach taken at common law is that trust beneficiaries and others who are owed fiduciary duties 
are peculiarly vulnerable to abuses of power. Others would disagree that the disparity between the 
two systems can be justified on this bans: cf P. Birks, ‘Equity in the Modern Law: An Exercise in 
Taxonomy’ (1996) 26 UWALR. 1, 48—49 
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the point, although in Australia there was McLelland Js judgment at first 
instance in the well-known Hospital Products case, where he said that a person 
who knowingly assists in a breach of fiduciary duty is ‘jointly liable with 
the fiduciary in respect of any pecuniary liability of the fiduciary to the 
beneficiary as a result of the breach?” Since then, however, the view that liability 
for dishonest assistance is a civil secondary liability has been put beyond doubt, in 
England at least, by a passage of Mance IJs judgment at first instance in Grupo 
Torras SA v Al-Sabah (No 5) ° that was subsequently affirmed twice by the Court 
of Appeal. 

In Grupo Tras Mance LJ began by summarising the parties’ opposing 
arguments on the point in the following terms: 


The plaintiffs submit that, since dishonest assistance 1s a form of “accessory liability” 
a defendant who dishonestly assists in a breach of trust or fiduciary duty 1s “liable 
for the whole loss resulting from such breach of trust or duty, whether or not 
causally linked to acts of specific assistance, since he is effectively a joint tortfeasor.” 
... [In contrast, the defendant] submits that a plaintiff must prove that the dis- 
honest assistance has itself caused the loss suffered by the plaintif. Otherwise, he 
submits, the plaintiff’s claim should fail for lack of causation or lack of any relevant 
assistance. 


Mance LJ came down squarely ın favour of the claimants’ submission: 


The starting point in my view is that the requirement of dishonest assistance relates 
not to any loss or damage which may be suffered, but to the breach of trust or 
fiduciary duty. The relevant enquiry is in my view what loss or damage resulted 
from the breach of trust or fiduciary duty which has been dishonestly assisted. In 
this context, as in conspiracy, it is inappropriate to become involved in attempts to 
assess the precise causative significance of the dishonest assistance in respect of either 
the breach of trust or fiduciary duty or the resulting loss. ... [Instead, it] is necessary 
to identify what breach of trust or duty was assisted and what loss may be said to 
have resulted from that breach of trust or duty. 


This passage was endorsed on appeal, where it was said to capture ‘the essence of 
accessory liability clearly spelled out by Lord Nicholls in Royal Brunet.” It was 
then reaffirmed by a differently constituted Court of Appeal in Casio Computer 
Ltd v Sayo, where Tuckey LJ said that: 


HM Besides Lord Nicholls’ comments ın the Royal Brunei case which are quoted ın the text to n 2 
above, see Wilson v Moore (1833) 1 My & K 126, 146; 39 ER 629, 637, echoed in Cowper v Stoneham 
(1893) 68 LT 18, 19; Baden, Delvaux v Société Générale pour Favorise le Développement du Commerce et de 
Lindustrie en France SA [1993] 1 WLR 509, 575 

15 US Smgical Corp v Hospital Products International Pty Ltd (1982) 2 NSWLR 766 (NSW Sup Ct, Eq 
Drv) 817, not considered on subsequent appeals: [1983] 2 NSWLR 157 (NSWCA}, (1984) 156 CLR. 
41 (HCA) 

16 QBD (Comm Ct) 24 June 1999 The paragraphs of Mance Lfs decision are unnumbered; hence no 
references are given for the passages quoted from his j t in the following text. 

17 [2001] Lloyds Rep Bank 36 (CA) 6L At 62, their Lo invalea sisted that ‘iatiliey in i 
dishonest assistance ... 1s an equitable secondary or parucipatory lability’ See too Balfron Trustees 
Ltd v Peterson [2001] IRLR 758 [18] and [21] Tivinserte:, above n 12, [107] 
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Grupo Torras ... establishes that in a claim for dishonest assistance it is not necessary 
to show a precise causal link between the assistance and the loss ... [and that loss] 
caused by the breach of fiduciary duty 1s recoverable from the accessory. ® 


If there was previously any doubt about the matter, it is now beyond dispute that 
English law does not require the claimant in an action for dishonest assistance to 
prove a direct causal link between the defendant’s actions or omissions and the 
claimant's loss. Of course, in a case where the defendant's actions or omissions have 
made no difference at all to the umplementation of a breach of fiduciary duty, 
‘there is no causative effect and therefore no assistance ... [and] the requirements 
of conscience [do not] require any remedy’. But if the claimant can show that the 
defendant has dishonestly assisted in a breach of fiduciary duty in such a way that 
his actions or omissions have at least made the commission of the breach easier 
than it would otherwise have been, then the defendant will be jointly and sever- 
ally liable with the fiduciary.” 

Few judges have formulated the theory that liability for dishonest assistance is a 
secondary, derivative liability as explicitly as Mance LJ, but still there are many 
cases to the same effect both in England and elsewhere in the Commonwealth.” 
We believe that the theory has considerable explanatory force, particularly in 
making sense of the terminology that has been traditionally used in this area, 
and in clarifying the nature of the remedies that are awarded in dishonest assis- 
tance cases. The theory also has shortcomings, however, which we shall bring out 
in our discussion. 


Liability to account as a constructive trustee 


The secondary nature of dishonest assistance liability illuminates the sense in 
which dishonest assistants are said to be accountable as constructive trustees. This 
expression 1s controversial. Generations of lawyers have found it to be accurate 
and descriptive,” but modern commentators have sometimes been perplexed 
and have tended to denigrate ıt. The expression was said by Ungoed-Thomas J 
to be ‘nothing more than a formula for equitable relief’. This dictum has often 
been invoked to support a suggestion that the expression 1s meaningless, which it 


is not. 





18 [2001] EWCA Civ 661, [15] See also Pill LTs comments at [52]. 

19 Brown v Bennett [1999] 1 BCLC 649 (CA) 659 (Morritt L 

20 Keith Smith's penetrating work on secondary liability offers valuable insights into the 
nature and operation of this causation requirement: K. J. M. Smith, A Modern Treatise on the Law of 
Criminal Complicity (Oxford Clarendon Press, 1991) ch 3. 

21 Australia. Austmlian Securities Commission v AS Nominees Ltd (1995) 62 PCR 504 (Red Ct of Aus) 523, 
Capital Investments Corp Pty Ltd v Classic Thading Pty Ltd [2001] FCA 1385, [330] Johnson Matthey 
(Aust) Pty Ltd v Dascorp Pty Ltd [2003] VSC 291, [157] Canada’ Morrison v Coast Finance Ltd (1965) 
55 DLR. (2d) 710 (BCCA); Wixman v Wixman Ont SCJ 27 June 2002, [1298], [1302] and [1623] 
New Zealand Efstratiou v Gleutschnig [1972] NZLR 594 (CA) 599, Watson v Dolmark Industries Ltd 
Ea S (CA) 317, Eqguiticap Industies Group v R (No 47) [1998] 2 NZLR. 481 (HC) 658. 

22 The locus dassicus 1s Barnes v (1874) LR 9 Ch App 244, 251. 

23 Selangor United Rubber Estates Ltd v Cradock (No 3) [1968] 1 WLR 1555, 1582 Cf Equiticorp Finance Ltd 
v Bank of New Zealand (1993) 32 NSWLR 40 (CA) 104-105 Nimmo v Westpac Banking Corp [1993] 3 
NZLR 218 (CA) 226, Tivinsedm Ltd v Yindley [1999] Lloyds Rep Bank 438 (CA) 467. 
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It is of course clear that a dishonest assistant is not a trustee. It is essential 
to the character of a trustee that he should have trust property actually 
ea ee 

that, perhaps by one process, perhaps by another, it should be 
vested in hin’? Yet liability as a dishonest assistant ‘is not dependent upon receipt 
of trust property’ and ‘rises even though no trust property has reached the 
hands of the accessory’ It follows that a dishonest assistant is not a trustee, and 
that his liability does not depend upon the imposition of a trust on property 
in his hands. Lord Browne-Wilkinson suggested in Westdeutsche Landesbank 
Girozentrale v Islington LBC that a dishonest assistant might be described 
as a trustee notwithstanding the fact that he does not receive identifiable trust 
property, viewing this ‘trust’ as ‘an apparent exception to the rule that in 
order to establish a trust there must be trust property’. In our view, however, that 
is an unnecessary and unhelpful exception to an otherwise fairly clear rule. 
It has never been ‘necessary [or] proper to plead that [dishonest assistants are] ... 
trustees or that they [have] committed a breach of trust,” and the simple 
fact is that dishonest assistants are not trustees, whether by construction of law or 
otherwise. 

This fact has recently led Lord Millett to conclude in Dubai Aluminium Co Ltdv 
Salaam that the expression ‘accountable as constructive trustee’ should be 
discarded: 


Equity gives relief against fraud by making any person sufficiently implicated in the 
fraud accountable in equity. In such a case he 1s traditionally ... described as a “con- 
structive trustee” and 1s said to be “liable to account as a constructive trustee”. But he 
is in fact not a trustee at all, even though he may be liable to account as 1f he were. In 
this ... class of case the expressions “constructive trust” and “constructive 
trustee” create a trap. As the court recently observed in Coulthard v Disco Mix Club 
Ltd,” this “type of trust 1s merely the creation by the court ... to meet the wrong- 
doing alleged: there is no real trust and usually no chance of a proprietary 
remedy”? [Hence] I think that we should now discard the words “accountable 
as constructive trustee” in this context and substitute the words “accountable in 
» 30 


equity”. 
It would be a mistake for anyone to infer from the language of constructive 
trusteeship that dishonest assistance involves a custodial relationship between 
the assistant and the claimant. But the expression was never meant to convey 
this idea, and it is difficult to find any case in which the language of constructive 
trusteeshıp was understood as meaning that a dishonest assistant is a custodian of 





24 Re Barney [1892] 2 Ch 265, 273 (Kekewi nk 

25 Royal Brunet, above n 2, 382 (Lord Nicholls) See too Houghton v Fryers [2000] Lloyds Rep Bank 
145 (CA) 149, Montreal Tust Co of Canada v Hickman [2001] NFCA 42, (2001) 204 Nfld & PEIR 58, 
Hise Sir P. Millett (now Lord Millett), “Tracing the Proceeds of Praud (1991) 107 LQR 71, 83 

26 [1996] AC 669 (HL) 705. See too Giumelh v Giumelli (1999) 196 CLR 101, 112 

27 Belmont Finance Corp Lid v Williams Funiture Ltd [1979] Ch 250 (CA) 272 (Goff LJ) 

28 [2000] 1 WLR 707, 731. 

29 See too Lord Millett’s comments (as Millett LJ) in Paragon Finance PLC v DB Thakemr & Co (a firm) 
ea ER 

30 [2002] UKHL 48, [2002] 3 [2003] 2 AC 366. 
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property for the claimant beneficiary. On the contrary, the expression has always 
been understood to mean that a dishonest assistant is accountable as 1f he were a 
trustee, although he is not. The idea of trusteeship is in fact implicit in the 
contraction ‘accountability in equity’ that Lord Millett prefers, for trusteeship is 
the paradigm equitable accountable relationship. Accountability means that the 
defendant's personal liability may be enforced by claims of the same types as the 
personal claims that lie against an express trustee, these being claims mediated 
by an account and, potentially at least, enforceable by means of an accounting 
procedure. As Westbury LC said in Rolfe v Gregory the expression constructive 
trustee’ 1s: 


used for the purpose of describing the nature and extent of the remedy against him, 
and denotes that the parties entitled beneficially have the same rights and remedies 
against him as they would be entitled to against an express trustee. 


Where the defendant does not hold property, as in the case of a dishonest assistant, 
or again, as in the case of an express trustee who has divested himself of the res, 
those rights and remedies will necessarily be personal in nature. Chadwick J more 
recently made much the same point in Arab Monetary Fund v Hashim, observing 
that a claim against a dishonest assistant is properly said to be based upon a 
constructive trust, which he explained as meaning that: 


the defendant is held lable in equity not because he 1s, or has been, a trustee of trust 
property, but because his conduct in relation to trust property has been such that he 
ought to be lable in damages for its loss as 1f he were a trustee who had disposed of 
the trust property in breach of trust.” 


The expression ‘accountable as a constructive trustee’ also conveys a related second 
idea, which may be brought out by asking how a dishonest assistant can be 
accountable. In the passage excerpted above, Lord Millett considered that while 
the words ‘constructive trustee’ should be discarded, the words ‘accountable in 
equity’ are usefully descriptive of a dishonest assistants liability and should be 
retained. Accountability requires an account, and an account requires property 
for which the account can be taken. There can be no accountability absent 
a custodial relationship, and dishonest assistants are not custodians other than 
incidentally. This might lead one to conclude that the language of accountability 
is meaningless in this context. But it is not. The idea that a dishonest assistant is 
accountable in the particular sense in which that term is used in connection with 
trusts makes perfect sense once it is appreciated that the liability is secondary in 








31 Discussed in the text following n 82, below. 

32. Rolfe v Gregory (1865) 4 De GJ & S 576, 579,46 ER 1042. Compare Fry J3 famous definition ‘What 
is a fiduciary relationship? It is one in respect of which if 2 wrong anses the same remedy exists 
against the wrongdoer as would exist against a trustee on behalf of the cestus que trust’ See too Re 
West of England and South Wales Distnct Bank (1879) 11 Ch D 772, 778, approved in Re Halletts Estate 
(1880) 13 Ch D 696 (CA). 

33 QBD 29 July 1994. Similarly, Bankgesellschaf? AG v Makris QBD (Comm Ct) 22 Jan 1999: a 
dishonest assistant 1s liable to account for the property which has been the subject of the 
musfeasance or breach of trust as though the defendant were a trustee’. 
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nature. A dishonest assistant is fixed with joint and several liability with the trus- 
tee whom he has assisted, either to perform the trust substitutively, to make good 
the claimants loss, or to pay over the amount of the trustees gain. The 
dishonest assistant is not a trustee, even by construction of law, but he is subject 
to the same personal liabilities as a trustee because he is jointly and severally 
liable with one. In other words, the dishonest assistant is accountable not for prop- 
erty in his own custody but for property in the custody of another. This accords 
perfectly with Mance LJs understanding of the nature of dishonest assistance 
that was endorsed by the Court of Appeal in the Grupo Torras and Casio Computer 
cases. 

It follows from this analysis that one cannot understand the principles which 
shape the principal remedies awarded against dishonest assistants unless one first 
understands the principles that shape the remedies awarded against defaulting 
fiduciaries. These principles are not well understood, and so it is necessary to 
consider them in some detail.” 


MONEY CLAIMS AGAINST TRUSTEES 


Compensation is the most familiar remedy for dishonest assistance and so we shall 
start by considering the nature of a claim for compensation against an errant trus- 
tee. Equity allows two types of claim against errant trustees that may be described 
as compensatory. Both types of claim have traditionally been mediated through 
the trustee’s account, but they are claims of fundamentally different types. One is a 
claim that the trustee perform his primary obligations to apply the trust property 
in accordance with the trust deed, by a payment of monetary compensation 
where he cannot perform in specie.” This is a type of performance claim. The 
other is a claim that the trustee make good loss suffered by the beneficial interests 
by reason of his breach of trust, This is a type of reparation claim, because the 
compensation he must pay is calculated to repair the loss. The two types of claim 
are cumulative subject to the principle against double recovery.” 








34 For the foregoing reasons, we do not agree with Peter Burks’ view that the accessory’s liability 1s 
merely a personal lability to compensate the vicum fora loss which the accessory helped to inflict 
... [and the] notion that this lability arises “as a constructive trustee” is ... surplusage™ P. Birks, 
“Trusts ın the Recovery of Misapplied Assets: Tracing, Trusts, and Restitution’, in E. McKendrick 
(ed), Commercial Aspects of Trusts and Fiduciary Obligations (Oxford: Clarendon Press, 1992) 149, 
153—154. We also believe that there is more to the formulation than Lionel Smith allows, when 
he writes that ‘the function of the phrase “as a constructive trustee” 1s smply to get around the nile 
of trust law that beneficiaries can only sue their trustees’: L. D Smith, ‘Constructive Trusts and 
Constructive Trustees’ [1999] CLJ 294, 300 

35 What follows builds upon research and arguments presented at greater length in S. B. Elliott, 
Compensation Claims against Trustees (DPhil thesis University of Oxford 2002). Copies are lodged 
in the Bodletan and Lincoln’ Inn libraries. 

36 Where the primary obligation 1s performed by payment of substututrve compensation, it 13 
performed transformatively rather than in terms We are grateful to Dr Rafal Zakrrewsla for 
this innight. 

37 Since performance claims are more powerful, they are usually preferred in misapplication cases, 
though Re Lake [1903] 1 KB 439 is an example of cumulative claims On election generally, see Tang 
Man Sit v Capacious Investments Ltd [1996] AC 514 (PC) 521-522. 
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Compensation of these two types is the only remedy that the English courts 
have ever given against dishonest assistants. However, courts elsewhere in the 
Commonwealth have allowed claims for other types of relief, and the English 
courts may in future follow suit. For this reason we shall also examine two other 
types of claim here, namely claims for disgorgement of unauthonsed profits and 
claims for exemplary damages. All these different types of claim will be consid- 
ered in turn following some remarks about compensation and loss. 


Compensation and loss 


Claims for performance and claims for reparation may both yield compensatory 
relief, but the relief is compensatory in different senses of the word. Both concepts 
of compensation carry the idea ofan equivalent,™ but the object of the equiva- 
lence is different in each case. A failure to discriminate between these two senses 
has become a prime source of confusion ın this branch of equity. 

In its domunant sense compensation consists in a money equivalent to the 
injury or loss that a person has suffered. This may be called reparative compensa- 
tion because it is calculated to repair the loss. The measure of reparative compensa- 
tion is the difference between the claimant’s present position and the position he 
would have occupied if he had not sustained the wrong.” This hypothetical com- 
parison is drawn pursuant to a causal inquiry linking the defendants misconduct 
with deterioration in the clamant’ position. Reparative compensation matches 
injury caused by the defendant’s misconduct. 

In its second sense compensation consists in a money equivalent to property of 
which a person has been deprived or denied. This may be called substitutive com- 
pensation because it is calculated to provide a substitute for the property. Substi- 
tutive compensation is a familiar object of relief in expropmation cases: 
compensation is given in lieu of the property being taken.“ Causal connection 
between the clarmant’s injury and the defendant's act is not to the point where 
compensation 1s used in the substitutrve sense because the compensation is an 
equivalent to the property and not to whatever injury there may be. 

These two concepts of compensation imply correspondingly different concepts’ 
of loss. Reparative compensation responds to loss in the figurative sense of injury 
or damage. Loss in this sense 1s subjective in that it is concerned with injury or 
damage to a particular claimant. It is harm to the claimant's interests such that his 
position is worse than it would have been if he had not suffered the wrong or if 
his contract had been performed. This idea includes foregone gains as well as 
consequential losses. Loss of this sort may be called reparable loss. 








38 J A. Simpson and E. S C Weiner (gen eds), Oxford English Dictionary (Oxford: OUP, 2™ ed, 1989) 
sv ‘Compensation’, sense 2a; J Burke (ed), Jowntts Dictionary of English Law (London: Sweet & 
Maxwell, 2™ ed, 1977) sv ‘Compensation’. 

39 Livingston v Rawlands Coal Co (1880) 5 App Cas 25 (HL) 39. The measure 1s formulated differently 
in claims for breach of contract, where ıt is the difference between the claimant's present pontion 
and the position he would have occupied, had the agreement been performed. 

40 The distinction between these two types of compensation 1s drawn in the famous US Supreme 
Court case Monoghela Navigation Co v United States, 148 US 312 (1893) 326 
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Substitutive compensation, by contrast, meets the loss of property to the 
claimant, whether by deprivation or denial. Substitutive compensation is measured 
by the property’ objective value or by the objective value of some deterioration or 
diminution. How the property is to be valued is always a question for decision. 
Whether the claimant's overall financial position or personal well-being is dimin- 
ished or improved by the deprivation of the property is not material to that valua- 
tion. Consequential loss is likewise conceptually inapposite to compensation of 
the substitutive variety. 

The distinction between reparative and substitutive compensation has often 
been overlooked by modern equity lawyers, but it is implicit in their usage. These 
two concepts descnbe distinct forms of relief; but if the distinction is not 
recognised it is easy to slide unwittingly between them. 


Performance claims 


Before the Judicature Acts the only way in which a beneficiary could make hostile 
allegations against his trustee was by bringing a suit for the judicial execution of the 
trust, also called an administration suit. Execution proceedings are directed towards 
the same object as execution by the trustees, namely the performance of the trust 
according to its terms. By an order for execution the court takes responsibility for 
the trust in order to ‘ascertain, secure, and apply the property for the benefit of its 
rightful owner’ That this is the governing object of these proceedings is clear from 
the form of the order, which begins with a direction that the trust ‘be performed 
and carried into execution’. Since the Judicature Acts it has remained possible to 
bring full execution proceedings, but it is now also possible to bring narrower pro- 
ceedings seeking discrete relief.” Underlying principles were untouched, however, 
and so hostile claims against trustees are still governed by the principles of judicial 
execution and the court may only grant relief outside execution proceedings of a 
sort that might be granted in that form of proceeding.” It is still possible to bring 
proceedings for a full execution but ın practice that is now highly uncommon. 

In view of the wide spectrum of fiduciary relationships it is unsurprising that 
execution proceedings are plastic and readily moulded to the special circumstances 
of particular cases. It is nonetheless possible to distinguish four analytic steps, 
although they are sometimes run together in practice. The first step in execution 
proceedings is to decide whether execution should be ordered. There must be a 
trust, the claimant must have standing to enforce it, and, since the Judicature Acts, 








41 T H Haddan, The Administrative furisdiction of the Court of Chancery (London: W. Maxwell, 1862) 1. 

42 Atkins Court Forms (London: Butterworths Tolley, 2 ed, 2000) vol 41, paras [118], [119] and [249]. 
Thus form of order is virtually identical to the form of order for specific performance of a contract, 
which requires that the contract be Specifically performed and carued into execution’. Atkins 
Court Forms (London: Butterworths Tolley, 2™ ed, 1995) vol 37, form 64. 

43 This was the express effect of RSC Ord 85 r 2(1) until this provision was abolished on 2 December 
2002 and replaced with CPR Part 64. Part 64 1s framed in less explicit terms but appears to have 
been intended to achieve the same effect 

44 ibid Cf Comusty v Fenton (1888) 40 Ch D 512, 516 (Kekewich J): ‘I proceed as 1f I had an adminis~ 
tration action now before me’, Re Blake (1885) 29 Ch D 913 (CA) 920 (Pry LJ), descnbing an order 
giving relief against maladmunistration ın arcumstances where full judicial execution was not 
appropmate as an order for a limited administration’ 
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there must be good cause for interfering with the trustees. The second step is to 
ascertain the trust property. Accounts and inquiries are usually directed to this 
end. The third step is to secure and manage the property while the trusts remain 
on foot. The fourth step is to resolve competing claims and distribute the property. 

All of this is important because it forms the procedural and conceptual back- 
ground against which claims against trustees must be understood. Take a simple 
case where a beneficiary complains that his trustee has misapplied trust property. 
The nature of his usual clam is one for the execution of the trustees obligation to 
apply that property in accordance with the trust. Before the Judicature Acts it 
would have been necessary to make such a claim through full execution proceed- 
ings, although those proceedings would usually have been aborted once relief had 
been granted in respect of the particular misapplication.“ Even where, as today 
almost invariably happens, there is no call for full judicial execution, the same 
principles apply. The overriding object is to enforce the performance of the trust 
according to its terms. 

Enforcing the performance of the trust is what the court does when it settles a 
trustee's account and orders him to distribute the balance. The court first ascertains 
what property the defendant should be treated as holding on trust. An account 
may need to be taken, and in taking this account the trustee will not be granted 
discharges in respect of unauthorised dispositions. If the trustee claims a discharge 
for such a disposition then the beneficiary may falsify the account, insisting that 
the entry be struck from the record of the trustee's outgoings. The trustee will be 
treated as if he had alienated his own property, remaining accountable for the 
property that has passed out of his hands. The account shows the fund as it 
should have been administered, so that if deficiencies in the trustees administra- 
tion come to light then they are rectified in the statement of account. If the result- 
ing statement shows items of property other than money that the trustee no 
longer actually holds then those items will have to be assigned a monetary value 
with which the trustee will stand charged. 

Once the court has ascertained the trust property, by taking an account or by 
some procedurally less complicated method following the same principles, then it 
must decide what should be done with it. Where the interests are absolute then the 
court may simply order that the trustee make distributions. This order directs the 
performance of the trustee’s duty to distribute the property in accordance with 
the trust. If the interests are not absolute then there are a range of possibilities 
depending on what the trust requires in the circumstances, such as transferring 
the property to a replacement trustee or putting the property into a proper state 
of investment.” In every case it 1s this order that gives effect to the beneficiary’ 








45 Re Medland (1889) 41 Ch D 476 (CA) 482. See also Re Weal (1889) 37 WR 779, 780 (Kekewrch J) 
‘this 1s not really an action for administration of a trust, but an action commenced and brought to 
tral for the purpose of challenging the claim of the trustees to charge particular items of expen- 
diture against the trust estate’ 

46 Knott v Cottee (1852) 16 Beav 77, 79-80; 51 ER 705, 706, Re Bennison (1889) 60 LT 859, Re Salmon 
(1889) 42 Ch D 351 (CA) 354 J Mowbray et al (eds), Lewin on Trusts (London: Sweet & Maxwell, 
17* ed, 2000) para 39-106 and cases cited therein 

47 Foran example of the latter type of order, see Partridge v Equity Trustees Executors and Agency Co Ltd 
(1947) 75 CLR. 149, 164-165. 
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claim for performance. Where the trustee has not been discharged but no 
longer has the actual property ascertained as comprising the fund, then in 
order to comply with the order for performance he will need to pay money taken 
from his own pocket. Here the trustee performs by payment of a monetary 
substitute for the property that he should have been able to distribute or 
otherwise apply in specie. A claim seeking relief of this sort is one for substitutive 
performance. 

The money a trustee pays in these arcumstances is often called compensa- 
tion“? This compensation is substitutive rather than reparative in nature. The 
trustee is charged with the value of the property as a substitute for the property 
itself Similarly, the loss to which this compensation responds is not reparable loss 
but the literal loss of the property itself that occurred at the moment when the 
property passed into unauthorised hands. This has recently been recognised by 
the High Court of Australia ın Youyang Pty Lid v Minter Ellison Morris Fletcher, a 
misapplication case, where the court said that: 


the loss of the trust funds occurred as soon as the trustee wrongly disbursed them ... 
the reference to “no compensable loss” was misleading. The trust moneys were lost 
when paid out in breach of trust.” 


A trustee who misapplies trust property necessarily breaches his trust, but a 
beneficiary does not need to plead or prove the breach in order to falsify outgoings 
in the account or to obtain relief based upon the resulting balance. In the Ahmed 
Angullia case, a Privy Council appeal from Singapore, the accounts of an executor 
had been taken and certain payments had been disallowed.” The executor 
objected to these disallowances on the ground that breach of trust had not 
been pleaded. Although the executor’s appeal was allowed for other reasons, Lord 
Romer did not accede to this particular objection: 


In taking the account the [executor] could not, of course, be charged with damages 
occasioned to the estate by a breach of trust. But it was incumbent upon him to 








48 As ın eg W. Strachan, ‘Compensation for Breach of Trust’ (1918) 34 LQR 168 Technically ıt is 
more accurate to say that compensation was effected when the trustee was charged (or notionally 
charged) with the sum 1n his account, and that the ultimate payment order only directs perfor- 
mance of the trust 

[2003] HCA 15, (2003) 196 ALR 482 [63] and [69] (Gleeson CJ, McHugh, Gummow, Kirby, and 
Hayne JJ). See the discussion of this case in S. B. Elliott and J. Edelman, ‘Target Holdings Considered in 
Australia’ (2003) 119 LQR 545 Compare the following remarks: Magnus v Queensland National 
Bank (1888) 37 Ch D 466 (CA) 477 (Bowen LJ) ‘When was the property of the trust lost? When 
first ıt passed into unauthonsed hands’ Re Windsor Steam Coal Co (1901) Ltd [1929] 1 Ch 151 (CA) 
166-7 (Lawrence LJ): Tf... an action had been brought for an account against the liquidator on the 
footing of his being a trustee, an ordinary account would have been directed of his receipts and 
payments and every payment which could not be vouched as having properly been made under 
the trust would be disallowed, and he would be treated as still having in his hands the balance 
found to be due from him. There would be no loss ...” Re Anglo-French Co-openstive Soc (Pellys Case) 
(1882) 21 Ch D 492 (CA) 506 (Brett LJ): The moment you have paid away a persons moncy 
wrongfully he is damaged to the extent of that payment. Nothing can lessen the extent of that 
damage unless the money has been, before the supposed action has been brought, paid back into 
the hands of the person from whom it was taken as free to him as it was before’ 

50 Ahmed Angullia bin Hadjee Mohamed Salleh Angulliav Estate and Tust Agencies (1927) Ltd [1938] AC 624. 
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justify his payments and those he could not justify would necessarily have been 
disallowed. 


The reason for this is that a claim seeking performance, or substitutive perfor- 
mance, of a trustees obligation to apply the property in accordance with the trust 
is not a claim founded on the trustees wrongful misconduct.™ It is just hke a 
claim for specific performance of a contract, perbaps with compensation for 
deficiencies in the subject matter, which may succeed even though the claim was 
issued before the date of completion when by definition there has been no breach 
of contract.” 

The concepts of causation, remoteness, mitigation and contributory fault 
necessarily have no application where the claim is one for performance or substi- 
tutive performance. Causation in a damages case bears on the sufficiency of the 
connection between a defendant’s wrongful act and a claimant’ loss, and the other 
concepts go to cutting back otherwise causally-related loss. These concepts have 
no bearing where the claim is not founded on a wrongful act and the relief it seeks 
1s not directed to repairing loss in the sense of harm. They are accordingly 
inapposite where instead of complaining that he has suffered reparable loss at the 
defendant’s hands, the claimant demands that the defendant perform his duties 
under a trust.* These propositions have been recognised and applied in many 
cases. 


Reparation claims 


’ Reparation claims are a second type of claim that may result in an order 
that the trustee pay compensation with money taken from his own pocket. 
Rather than demanding that a trustee perform his trust, the beneficiaries here call 
on the defaulting trustee to make good or repair harm the beneficial interests 
have suffered as a consequence of the trustee’s misconduct or neglect. A successful 
reparation claim yields a remedy that is nowadays often called equitable compen- 
sation. Equitable compensation resembles common law compensatory damages 
in that it is a reparative money remedy calculated to make good reparable loss. 

The general measure of compensation with which a defaulting trustee may be 
charged was stated by a strong High Court of Australia in these terms: 





51 ibid 637. See too Re Stevens [1898] 1 Ch 162 (CA), Bacon v Clarke (1837) 2 My & Cr 294,40 ER 938 

52 Contra R. Chambers, ality’, in P. Birks and A Pretto (eds), Breach of Tust (Oxford: Hart 
Publishing, 2002) 1, 9-10 

53 Hasham v Zenab [1960] AC 316 (PC), noted R. E Megarry (1960) 76 LQR 200. See tooT C 
Willams, The Contract of Sale of Land (London: Sweet & Maxwell, 1930) 132 

54 As to factual causation, see Codeer v Quayle (1830) 1 Russ & M 535, 39 ER 206; Salway v Sahvay 
(1831) 2 Russ & M 215, 39 ER 376; Youyang Pty Lid v Minter Ellison Morris Fletcher [2003] HCA 15, 
(2003) 196 ALR 482 [63] and [69] As to remoteness, see Clough v Bond (1838) 3 My & Cr 490, 40 
ER 1016; Magnus v Queensland National Bank (1888) 37 Ch D 466 (CA), Re Dawson (dec’d) [1966] 2 
NSWR 211 (NSW Sup Ct, Eq Div), Re Dudewari plc (No 2) [1999] Ch 268 (CA) 272, McCann v 
Switzerland Insusance Australia Limited (2000) 203 CLR 579, 621-622; and S. B. Elliott, ‘Remoteness 
Cntena in Equity’ (2002) 65 MLR 588, 590-591 
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The liability of a trustee committing a breach of trust is measured by the loss or 
depreciation which his act or omission has caused to the trust estate. He must make 
good any depreciation and damage which the estate has suffered.” 


It is implicit in the general measure of compensation that in order to charge 
a defaulting trustee with an item of loss a sufficient causal connection must be 
established between that loss and his breach of duty. At a minimum the item of 
loss must have been factually caused by that breach.” Irrelevant causes are elimi- 
nated by asking whether the injurious consequence would have happened ‘but 
for the breach. The factual causation requirement obtains whether the breach 
was innocent, negligent or fraudulent.” In appropriate circumstances compensa- 
tion may be given for loss of a proven chance to obtain a benefit or avoid a detri- 
ment.” A corollary to the requirement that a causal connection obtains 1s that the 
trustee cannot be charged with more than the claimant's causally-related loss. Lord 
Browne-Wilkinson described these propositions in the Target Holdings case as basic 
principles of equity, but his own reasoning makes clear that there is nothing 
distinctively equitable about them.” The pmnciples govern all reparation claims 
whether the rights find their provenance in equity or the common law. 

There has been considerable controversy over the question whether reparative 
compensation for breach of trust is also subject to remoteness limitations. Lord 
Browne-Wilkinson indicated in passing in Target Holdings that whilst a causal 
relation did need to be established between the motivating breach of trust and 
the loss for which reparation is sought, the common law’ rules of remoteness do 
not apply.” The idea that remoteness criteria, or common law remoteness criteria, 
do not condition recovery of reparative compensation for equitable wrongs has 
been frequently repeated but rarely applied. In the few cases actually raising 
remoteness issues, the courts have not been reluctant to exclude recovery for losses 
lacking a sufficient connection to the wrong. This was done by the Supreme 
Court of Canada in Canson Enterprises Ltd v Boughton & Co, although the judges 
disagreed on how to characterise the limiting principle“ The topic has more 
recently been treated in careful detail by Fisher J in Bank of New Zealand v New 
Zealand Guardian Trust Co Ltd® That case involved a negligent breach of trust not 
resulting in any loss of trust property, and Fisher J held that recovery was to be 
limited by the same remoteness criteria applicable in a case of common law 





55 Elders Trustee and Executor Co Ltd v Higgins (1963) 113 CLR 426, 453 (Dixon CJ, McDernan and 
Windeyer JJ) For statements to smular effect, see Taget Holdings Ltd v Redferns (a firm) [1996] AC 
sees (HL) 436 and Fales v Canada Permanent Trust Co [1977] 2 SCR 302, 320. 

se Clas © Bee ont [1996] AC 421 (HL) 

436; Collins v Biebner [2000] Lloyds Rep PN 587 (CA) An opposite conclusion was 
a a palate OHA We es ae out WEA A 
531 at [54] which appears to have been decided without the benefit of Collins v Brebner 

58 Nestle v National Westminster Bank plc [1993] 1 WLR 1260 (CA) 1269 See also Bank of New Zealand v 
New Zealand Guardian Tust Co Ltd [1999] 1 NZLR 664 (CA) 685-686; Sanders v Pary [1967] 1 WLR 
T53, 767, Colour Control Centre Pty Ltd v Ty NSW Sup Ct (Eq Div) 24 July 1995, discussed below at 
text to n 108. 

59 Above n 56, 436 and 442. 

60 ibid, 434. 

61 [1991] 3 SCR 534. 

62 Bank of New Zealand v New Zealand Guardian Trust Co Ltd [1999] 1 NZLR 213 (HC), aff’d [1999] 1 
NZLR 664 (CA) 
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negligence, including foreseeability and substantial causation. He indicated that a 
looser connection may suffice in the case of abuse of a fiduciary relationship, 
‘breach of trust resulting in loss of trust property’, or in the case of certain inten- 
tional torts. 

As with reparation claims sounding at common law, a claimant seeking repara- - 
tion in equity sues on the breach of duty, which he must plead and prove. This was 
the ratio of Re Stevens. Lindley MR said there that: 


Awrongful payment 1s one thing, and can be set right by disallowing it when the 
executor brings in his account. But if 1s sought to charge him with loss attributable 
to some other breach of duty, call it wilful default or by any other name, such breach 
of duty must be proved ... In the present case no evidence of any such breach of 
duty has been grven, and the attempt to charge the executors with more than they 
have received has failed. 


The beneficiary also ordinarily carries the burden of proving causally-related 
loss,© although there is old authority that once he has adduced evidence reason- 
ably supporting the conclusion that the defendant's breach was the cause of an 
alleged loss the burden of proof will shift to the defendant trustee. 

The difference between the substitutive performance and reparation claims that 
lie against errant trustees may be illustrated by cases involving improper invest- 
ments. Investments may be improper in that they are unauthorised, whether 
because the investment is of an unauthorised type or because the acquisition 
involved fiduciary selfdealing; or else they may be improper in that the invest- 
ment was authorised but the decision to acquire or hold was made negligently. 
Re Chapman illustrates the difference between claims in respect of authorised and 
unauthorised investments.” The trustees of a deceased estate had continued 
to hold the testator’s mortgages over agricultural lands in a collapsing market. 
The beneficiaries contended that the mortgages had been speculative and should 
have been sold as soon as the trustees took control of them. In approaching the 
issue Lindley LJ said that everything turns upon the fact that the mortgages were 
authorised investments.” He went on: 


There 1s no rule of law which compels the Court to hold that an honest trustee 1s 
liable to make good loss sustained by retaining an authorized security in a falling 
market, 1f he did so honestly and prudently, in the belief it was the best course to 
take in the interest of all parties. Trustees acting honestly, with ordinary prudence 
and within the limits of their trust, are not liable for mere errors of judgment.” 








63 See discussion in S. B. Elliott, Remoteness Critena in Equity’ (2002) 65 MLR 588 

64 [1898] 1 Ch 162 (CA) 170 See also Dowse v Gorton [1891] AC 190, 202; Partington v Reynolds (1858) 4 
Drew 253, 255-6; 62 ER 98, 99. 

65 eg Re Milles Tiust Deeds [1978] LS Gazette 454. 

66 Re Brogden (1888) 38 ChD 546 (CA) 567-568 and 572-573, Carruthers v Carruthers [1896] AC 659, It 
1s difficult to see what the presumption identified in Re Brogden adds to the ordinary rule that the 
clamant only needs to prove his case on a balance of probabilities. 

67 Re Chapman [1896] 2 Ch 763 (CA) 

68 ibid, 775. 

69 ibid, 7H. 
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Their Lordships held that there had been no breach of trust because at the time 
when the beneficiaries said the mortgages should have been sold, the extent of the 
subsequent market decline had been unforeseeable, and there had been no reason 
to doubt the amplitude of the securities. The contrasting position where the 
investment is unauthorised has recently been described by Nourse LJ in these terms: 


If the unauthorised investment depreciates in value, the trustee is automatically 
liable for the amount of the loss incurred on its realisation. No question of foresee- 
ability or remoteness, in particular foreseeability of the depreciation in value of the 
investment, arises, as it would at common law. 


Unless and until the beneficianes elect to take the unauthorised investment, it 
is accounted for as if the trustee purchased it with his own money and for his own 
benefit and so the effect of the decline is for him to bear. 


Disgorgement claims 


Fiduciaries are accountable for unauthorised profits which they gain ın the course 
of their engagement. This principle encompasses profits gained through the use of 
property committed to a trustee, but it also extends to profits that a fiduciary 
otherwise gains by reason of his office. The rule is founded on a public policy in 
favour of aligning the interests of fiduciaries with the interests of their princi- 
pals.” The rule is a strict one, for a fiduciary is accountable even where he has 
acted without fault or moral turpitude,” and even where he has acted solely with 
a view to promoting the interest of his principal and where the principal could 
not have or would not have gained the profit himself” The rule does not apply 
where the fiduciary was authorised to take the profit for himself, either by the 
terms of the trust instrument or by the informed consent of the principal.* 

Lord Millett has written extra-judicially of this rule that a fiduciary must 
account for unauthorized profits not because he commits a wrong when he receives 
these profits, but because he is subject to a prophylactic equitable rule that disables 
him from receiving the profits for himself. A fiduciary, Lord Millett writes: 


is not permitted to make a profit from her position. If she does, she 1s accountable 
for it. This is a means of stripping her of her profits, but it is not a monetary award 
for wrongdoing. It is simply that she must be taken to have received the money for 
and on behalf of her principal and accordingly must account to him for 1t.” 


This view finds support in important authorities,* and is consistent with 
the traditional conception of the relation of trust and confidence as 





70 Re Dudewarl ple (No 2) [1999] Ch 268 (CA) 272 

71 Wirman International Ltd v Dwyer (1995) 182 CLR 544 (HCA) 557-558; Chan v Zacharia (1984) 154 
CLR 178, 198-199. 

72 (Hastings) Limited v Gulliver [1967] 2 AC 134 (HL), Boardman v Phipps [1967] AC 46 (HL). 

73 ibid, Keech v Sandford (1726) Sel Cas T 61, 25 ER 223. 

H Bovland’s Trustees v Steel Bias & Co Ltd [ or ee a 

7 Lord Millett, Book Review’ (2002) 2 OUCL] 291, 295. 

76 Fins Lid v Tomkies (1936) 54 CLR 583 (HCA) 592; Scott v Scott (1963) 109 CLR 649 (HCA), Regal 
(Hastings) Limited v Gulliver [1967] 2 AC 134 (HL) 144. The same idea 1s reflected in American Law 
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being comprised of a cluster of proscriptive rules or disabilities rather than 
duties. 

However, the Court of Appeal has recently indicated in Gwembe Valley Develop- 
ment Co Ltd v Kosky that in addition to the rule identified by Lord Millett, a 
fiduciary is also subject to a second rule, which states that he must disgorge any 
profits that he makes when he commits the wrong of dishonestly breaching his 
fiduciary duty.” Support for the existence of this second rule can be found in 
recent case law,” and the fiduciary’s duty may be formulated more precisely as: 


an obligation not to promote his personal intérest by making or pursuing a gain 
in circumstances in which there is a conflict or a real or substantial possibility of a 


conflict between his personal interests and those of the persons whom he is bound 
to protect.” 


The decision in Gwembe raises some difficult questions. It is true that autho- 
ritative support for the existence of both types of liability can be found, but 
it is unclear what purpose is served by having two bases for hability when 
the first appears to encompass the second entirely. Moreover, it is unclear 
what different consequences can follow from analysing the fiduciary’s liability 
to account as a primary duty or as a secondary, wrong-based obligation.” In the 
Guembe case itself, which concerned a limitations point, the Court of Appeal 
seems to have drawn back from following the distinction between the two bases 
of liability through to its logical conclusion. Perhaps in time the measure of dis- 
gorgement ın a case of dishonesty will prove to be more generous to the principal 
than the measure awarded in cases involving less egregious misconduct. 


Accountability 


In a striking passage Peter Birks remarks that ‘accountability is the backbone 
of the trustees liability, and all breaches of trust have to be analysed on that 





Institute, Restatement of Trusts 2d (1959) para 203, which provides that a trustee 1s accountable for any 
profit made through or arising out of the administration of the trust even though he may have 
commutted no breach of trust 

77 Conmder for instance the treatment in J. Hill, A Practical Treatise on the Law Relating to Trustees (Lon- 
don Stevens and Norton, 1845) 554-561; T. Lewin, A Paactical Treatise on the Law of Trusts and Trustees 
(London: W. Maxwell, 1837) 376, and E Vinter, The History and Law of Fiduciary Relationship and 
Resulting Trust (Cambndge: W. Heffer & Sons, 3™ ed, 1955) esp ch 1 

78 [2003] EWCA Civ 1478, cap [43-445], [104], and [118]. Cf Chan v Zacharia (1984) 154 CLR 178, 189 


79 Ue Now! Zealand Netherlands Society ‘Onan Inc v Keys [1973] 1 WLR. 1126 (PC) 1129, International 
Corona Resources Lid v Lac Minerals Ltd (1987) 44 DLR (4%) 592 (Ont CA) 647, aff'd [1989] 2 SCR 
574; United Pan-Europe Communications NV v Deutsche Bank AG [2000] EWCA. Civ 166 [44], Walsh v 
Deloitte & Touche Inc [2001] URPC 58 [135 Glazier v Austmlian Mer’ Health (No 2) [2001] NSWSC 6 

80 | pial Peauebiae United States Surgical Corp (1984) 156 CLR 41, 103 (Mason J), ating Aberdeen 
Rathvay Co v Blaikie Bros (1854) 1 Macq 461 (HL) 471. 

81 The possibility of equitable compensation 1s one consequence, and indeed 1t 1s arguable that this 
remedy has only recently emerged precisely because lawyers had formerly conceived of the rela- 
tionship of trust and confidence in terms of rules rather than dutes 
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basis’ It is true that all hostile claims against trustees seeking monetary relief are 
mediated, at least notionally, by the trustees account. We have sought to show 
in the foregoing pages, however, that these claims are of three fundamentally 
different types. These different types of claim are mediated by the account in 
correspondingly different ways. 

An account is a record of incomings and outgoings that balances when the in- 
comings equal the outgoings plus the items still held by the accounting party. The 
account of a trustee or other accountable fiduciary is not purely descriptive. One 
purpose of an accounting is to ascertain the trust property, and this depends upon 
the application of legal rules. These govern what items the accounting party 
should be charged with and what outgoings entitle him to a discharge. They also 
determine whether the account is in balance, failing which the accounting party 
must balance it out of his own pocket. A clam for substitutive performance of an 
obligation in respect of trust property is in one sense a claim that the trustee 
should balance his account where he has misapplied the original property. 
Likewise, the trustee’ liability to make substitutive performance is sometimes 
described by saying that he is personally accountable to the extent of any 
imbalance. This description draws attention to the fact that the trustee's personal 
liability is conditioned and shaped by the detailed rules governing the taking of 
trust accounts. 

Reparation claims are also mediated by the trustee’s account, but in a different 
way. In its nature an account consists of an offsetting series of receipts and pay- 
ments. In order to bring reparable losses due to breaches of trust into this 
conceptual schema, these losses must be translated into accounting items. 
This ıs done by surcharging the defendant on the debit side of his ledger with 
sums beyond his actual receipts The accountable party 1s charged in the 
amount of the loss as if he had received more. This is simply a fictitious accounting 
technique used to bring reparation claims into the framework of the account. It 1s 
a mistake to infer from the fact that the loss is accounted for as if it had been a 
receipt that the surcharge represents a receipt that never materialised. The effect 
of the charge is that the trustee is held personally liable to the extent of the loss, 
because he will inevitably then have to balance the trust account out of his own 
pocket. 

That this lability manifests itself as a charge in the account rather than an 
award of damages reflects the fact that where the trusts are still on foot the 
beneficiaries will not be entitled to immediate payment of the compensation.” 
In these circumstances the fund will instead need to be reconstituted in the 
hands of the current trustees and administered according to its terms. Where 
the trusts are absolute, however, the charge will inevitably result in an order 
that the trustee pay the amount along with any other outstanding sums to the 
beneficiaries. 








82 T Biren Eerie apie Modas Los Aa atue i renon (1996) 26 UWALR 1, 46. 

83 See for example Partridge v Equity Trustees Executors and Agency Co Ltd (1947) 75 CLR. 149 (HCA), 
where the defendant executor was required to pay the compensation to the estate to be invested 
and held on the trusts of the will 
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The basis for a surcharge of this sort, whether actual or notional, was tradition- 
ally said to be wilful default. ‘Wilful default’ was, however, a misleading term, 
for in this connection it was used to encompass all breaches of duty, whether 
through inadvertent non-compliance with the terms of the settlement or through 


negligence or through outright fraud.” It has been said that the term wilful de- ~ 


fault is used in a technical sense in connection with accounts in equity. Perhaps 
because it was misleading, the term fell out of use in the nineteenth century in 
favour of the modern term ‘breach of trust.” It survives today only in connection 
with an anachronistic procedure known as a wilful default accounting, which i is 
essentially an inquisition into the entire admunistration of a mismanaged trust.™ 

Finally, whichever view one adopts of the juridical basis of a disgorgement claim, 
the claim appears to be mediated by the account m the same way. Essentially the result 
of a successful claim is to charge the defendant with the profits, whether with their 
monetary value or with a particular acquisition. Inquiries and accounts may be direc- 
ted in order to ascertain the amount or nature of the profit. Once the defendant has 
been charged with the profits, they are treated just as if he had instead received the 
- item subject to an original undertaking to hold it on trust. Technically the beneficiary’ 
disgorgement claim has been satisfied and he now claims performance of the trust, 
which will usually require that the defendant make over the unauthorised profits. 

Another way of looking at the relation between these three types of claim is in 
terms of the two analytic stages discussed above. The first stage 1s concerned with 
the ascertainment of the fund the defendant must be deemed to hold in a custo- 
dial capacity. He may be charged (a) with items received subject to an undertaking 
that they would be held for the benefit of another (a conventional trust); (b) in the 
amount of losses occasioned by his own misconduct (following a successful 
reparation claim); and (c) with unauthorised profits gained in the course of his 
engagement (following a successful disgorgement claim). It may of course be that 
a particular defendant is only charged with items of one type. Once the fund has 
been ascertained, the next stage is concerned with what should be done with it 
The fund might need to be delivered to the current trustees, or if the interests are 
in possession the correct order may be that it be made over to the beneficiaries. 
This stage is concerned with performance of the trust or constructive trust as the 
case may be. 





84 The origins of this appear to lie in the seventeenth century: D E C Yale (ed), Lord Nottingham’ 
Chancery Cases, vol 2, (1961) 79 Selden Soc 141; Palmer v Jones (1683) 1 Vern 144, 23 ER 3%, (1678) 79 
SS 649; Hays v Zouch (1675) 73 SS 162. 

85 Compare Walker v Symonds (1818) 3 Swan 1, 69, 36 ER 751, 776 with Re Chapman [1896] 2 Ch 763 
(CA) 776 and 779-780, and with Kmght v Lord Plymouth (1747) 3 Atk 480, 26 ER 10%, and with 
Smith v Armitage (1883) 24 Ch D 727, 729 See also Re Owens (1882) 47 LT 61 (CA) 63-64, and J. H. 
Stannard, Wilful Default’ [1979] coe res 

86 Leeds City Brewery v Platts [1925] Ch 

L Ses ce Sect y Gain (9) 5 Ap Cat (FL) esp 4 

88 Though occasionally konei da is only erie na ie toh anes eeu on the 
oe GP Tad ee ley por rie a Ae 
wilful default accounts was not struck out in Coulthard v Disco Mix Club Ltd [2000] 1 WLR. 707, 
733-734 This form of accounting 1s discussed at length in Glazier Holdings Pty Ltd v Australian Mens 
Health Pty Ltd (No 2) [2001] NSWSC 6, appeal allowed sub nom Meehan v Glazier Holdings Pty Ltd 
[2002] NSWCA 22 Austin Js analysıs at first instance 1s largely preferable to Giles JAS analysis on 
appeal 
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Exemplary damages 


North J said in Re Brogden that it was ‘clear that the Court will not punish a trustee 
pecuniarily fc for his breach of trust except so far as loss has resulted therefrom to the 


trust estate? No English court has ever awarded exemplary damages against a 
defaulting fiduciary.™ This ıs consistent with the general reluctance of English 


judges to give exemplary damages even where the court has the power to do so. 
Until recently it was thought that English courts had no power to award exemp- 
lary damages in relation to misconduct sounding in equity at least because there 
had been no case before 1964 in which this had been done.” English courts may 
reconsider their blanket unwillingness to allow exemplary relief in such cases 
now that the cause of action test has been discredited in the House of Lords, in 
Kuddus v Chief Constable of Leicestershire. 

In sharp contrast to this paucity of English authority, the question whether ex- 
emplary damages may be given against a defaulting fiduciary in an appropriate 
case has been hotly contested elsewhere in the Commonwealth. In both Canada 
. and New Zealand the appellate courts have come down firmly in favour of the 
view that the power exists.” There are fewer Australian authorities,™ but the issue 
has now been treated in exhaustive detail by a strong division of the New South 
Wales Court of Appeal in Harris v Digital Pulse Pty Ltd” The defendant employees 
in that case had knowingly breached contractual and fiduciary duties to their em- 
ployer by diverting its business to themselves and misusing its confidential infor- 
mation. Exemplary damages are not available in Australia for breach of contract,” 
but the trial judge had given them for the concurrent breaches of fiduciary duty. 
The Court of Appeal reversed this order. Heydon JA, who has since been elevated 
to the High Court of Australia, said that there is no power to give exemplary 
damages in respect of a cause of action sounding in equity, although he was con- 
tent to decide the case on the narrower ground that there is no power to award 
exemplary damages for an equitable wrong of the type in issue. Spigelman CJ 
concurred with Heydon JA’ reasons, although he emphasized the contractual 
character of the fiduciary relationship in question, withholding judgment in 





89 (1886) 38 Ch D 546, 557. See also Attorney- Genem! v Alford (1855) 4 De GM & G 843, 43 ER 737, Vyse 
v Foster (1872) LR 8 Ch App 309, 333; aff'd (1874) LR 7 HL 318. 

90 Section 10 of the Pensions Act 1995 permits penalty fines for maladministration of occupational 
pensions, but there is no reported case in which this provision has been applied. 

O1 AB v South West Water Services Ltd [1993] QB 507 (CA). See also Law Commission, Aggravated 
Exemplary and Restitutionary Damages (Law Com No 247, 1997) [554] 45.56] recommending that 
the power be created by legislation. This recommendation was not followed by Parliament 

92 [2001] UKHL 29, [2002] 2 AC 122 

93 The leading authorities are Norberg v Wynrib [1992] 2 SCR 226, KM v HM [1992] 3 SCR 
6, and Whiten v Pilot Insunince Co (2002) 209 DLR (4) 257 (SCC) 287 The leading New Zealand 
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Cook v Evatt (No 2) [1992] 1 NZLR 6% (HC). 
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respect of equitable wrongs more closely comparable to torts. Mason P dissented, 
preferring to draw an analogy with tort, and reasoning that there was no prin- 
cipled reason for giving exemplary damages in respect of common law torts but 
not analogous equitable wrongs. Accordingly, it remains arguable in New South 
Wales at least that exemplary damages are available in respect of an equitable ' 
wrong that finds its true comparator in tort rather than contract. 

The judgments in Harris v Digital Pulse Pty Ltd range over many arguments and 
authorities. At its heart, however, the case concerned the very nature of the mod- 
ern relationship between law and equity. Heydon JA championed the view, char- 
acteristic of one school of Australian equity lawyers,” that it is a crude fusion 
fallacy to award a common law remedy such as exemplary damages in response 
to an equitable wrong. This aspect of Heydon JA’s reasons has been trenchantly 
and, in our opinion, persuasively criticized as formalistic and unprincipled by 
James Edelman.” Mason P5 contrary view that ‘the availability of exemplary da- 
mages should be coextensive with the rationale of the remedy’ is to be preferred, 
bearing in mind that the rationale does not extend to breach of contract cases or 
their analogues. 

Even where the power exists to give exemplary damages, it is an exceptional 
remedy and the court retains a discretion to refuse it.” It seems unlikely that 
exemplary damages would ever be given in an equity case in the absence of 
egregious and conscious wrongdoing, although perhaps these would not need 
to be formal elements of the motivating cause of action. In assessing the quantum 
of the punitive damages, ‘[e ‘Telverything which aggravates or mitigates the defen- 
dants conduct is relevant?" There is much to be said for the view that in a case 
involving several defendants, each defendant’ liability to pay exemplary damages 
should be decided separately and that the amounts should be individually assessed, 
taking into account differences in culpability and other circumstances.™ 


MONEY CLAIMS AGAINST DISHONEST ASSISTANTS 


In many dishonest assistance cases the courts spend little or no time on the ques- 
tion of remedy. However, there are some cases in which they have spelled out the 
prinaples shaping the awards made to successful claimants. In the discussion that 
follows we shall consider the principles that emerge from these cases, dealing in 
turn with performance claims, reparation claims, disgorgement claims, and claims 
for exemplary damages. 





97 See in particular R. P Meagher, ] D Heydon, and M J. Leeming (eds), Meagher Gummow and 
Lehane’ Equity: Doctrines and Remedies (Chatswood, NSW Butterworths LexisNexis Australia, 4” 
ed, 2002) [2-100}{2-110] and [23-020] Heydon J is one of the editors of this book 

98 J. Edelman, ‘A“Funon Fallacy” Fallacy” (2003) 119 LQR 375. 

99 Law Commission, above n 91, [4.2], Harris v Digital Pulse Pty Ltd (2003) 197 ALR 626 (NSWCA) . 
657 (Mason 

100 Rookes v Bamord [1964] AC 1129 (HIL) 1228 (Lond Devlin) 

101 It us generally assumed in England that an innocent employer will be vicanously lable for exemp- 
lary damages given against its employer: eg Racz v Home Office [1994] 2 AC 45 (HL). In our view, 
however, the English courts would do better to take a more nuanced and policy-sensitrve 
approach to this issue. For further discussion, see Law Commusnon, above n 91, [4102}{4.105]. 
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Performance claims 


A dishonest assistant who assists a trustee in misdirecting trust property is secon- 
darily liable for the misdirection, and accordingly may be held accountable for the 
value of the property as a form of secondary substitutive performance. So, to give 
a straightforward example, a performance claim was held to lie both against a 
trustee which had misapplied trust property and against a dishonest assistant in a 
Canadian case, Commercial Union Life Assurance Co of Canada v John Ingle Insurance 
Group Inc.** Acting in its capacity as the claimant's agent, the defendant company 
collected premiums from the purchasers of insurance policies issued by the 
claimant. The premiums were held on trust for the claimant, but the defendant 
company refused to pay them over to the claimant when requested to do so, a 
refusal which was instigated by the defendant company’s managing director. 
Stinson J (whose findings were upheld on appeal) held that the defendant com- 
pany’s ‘liability for breach of trust 1s equal to the amount wrongfully withheld by 
it’ and that ‘in relation to the quantum of [the directors] personal liability for 
breach of trust, he is jointly and severally liable with [the company] for the net 
amount of the wrongful withholdings’ 

As we have discussed above, a claimant need not prove a direct causal link 
between a breach of trust and the claimant’s loss when bringing a performance 
claim against a trustee, and by the same token, he need not prove that his 
loss was caused by a breach of trust if he brings a performance claim against a 
dishonest assistant as a secondarily liable defendant. Nor in such a case need the 
claimant show that his loss was directly caused by the actions of the dishonest 
assistant. All that the clamant needs to show is that the dishonest assistant’s actions 
have made it easier for the trustee to misapply trust property, so that he can mean- 
ingfully be said to have Sssisted the misapplication.“~ The dishonest assistant 
cannot escape liability by arguing, for example, that if he had not lent his 
assistance then the trustee would have misapplied the trust property by some 
other means, 

Where trust assets have been improperly sold with the help of a dishonest 
assistant, but these assets could and inevitably would have been properly sold by 
the trustees at a later date, the dishonest assistant, like the trustee himself, will be 
liable only to pay the value of the trust assets at the later date, rather than at the 
date of judgment."* However, where trust assets have been properly sold but in 
breach of trust the sale proceeds have been invested in unauthorised investments 





102 (2000) 22 CCH 221 (Ont SCJ), affirmed (2002) 217 DLR (4%) 178 (Ont CA) See too Ontario Wheat 
Producers’ Marketing Board v Royal Bank of Canada (1983) 41 OR (2d) 294 (Ont HC)), affirmed (1984) 
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QB), Sorrel (1985) Limited Partnership v Sorrel Resources Ltd (2000) 277 AR 1 (Alberta CA} Meritt v 
Klijn [2002] ABQB 729 [37] and [43] Outset Media Corp v Stewart House Publishing Inc Ont SC] 16 
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103 Text to n 19, above 
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which subsequently decline ın value, then the dishonest assistant, like the trustee, 
will be liable to pay the difference between the sale proceeds of the orginal trust 
assets (plus interest) and the current value of the unauthorised investments.” 


Reparation claims 


In contrast to performance claims, reparation claims do give rise to issues of causa- 
tion and remoteness, and this is reflected in several cases where such claims have 
been brought against dishonest assistants as secondary defendants.™ As in the 
case where a claimant bnngs a performance claim against a dishonest assistant as a 
secondarily liable defendant, a damant who brings a reparation claim against a 
dishonest assistant as a secondarily liable defendant need not prove a causal link 
between his loss and the actions of the dishonest assistant,” although he must show 
that the dishonest assistant’s actions have made more than a minimal difference to the 
defaulting fiduciary. In the case of a reparation claim, however, the claimant must 
also show a causal link between his loss and the breach of trust or fiduciary duty 
which the dishonest assistant has assisted, and he cannot recover losses that are 
deemed to be too remote. In the words of a New Zealand judge, Smellie J: 


the losses which the [dishonest assistant] must make good are only those which, 
using hindsight and common sense, can be seen to have been caused by the breaches 
[of fiduciary duty which he has assisted]. 


In Colour Control Centre Pty Ltd v Ty’ Santow J held that a company employee who 
misappropriated a corporate opportunity to do work for a third party, and a 
dishonest assistant who helped her to commit this breach of fiduciary duty, were 
both liable to compensate the claimant company on a loss of a chance’ basis,” 
following Havers Js finding in Sanders v Parry, that compensatory awards can 








105 MacDonald v Hauer (1976) 72 DLR 3d) 110 (Saskatchewan CA) 129 In that case the trust indenture 
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be assessed for breach of fiduciary duty leading to the loss of a chance. Santow J 
also considered that where, as in the present case, such a chance is not susceptible 
to assessment by any precise calculation ... [what] is required i is a common sense 
assessment in light of the evidence as a whole! Taking various factual matters 
` into account, uncluding the claimant company’s need to service a large client base 
and the good personal relationship which the fiduciary had enjoyed with the third 
party whose offer of work she had taken for herself, he concluded that the 
claimant company’s chance of taking this opportunity would have been 30%. 
He accordingly made a compensatory award against the fiduciary of 30% of the 
profits that the claimant company would have made, had it taken the opportunity, 
and he found the dishonest assistant to be jointly and severally liable with the 
fiduciary for the same amount. 

In Fyffes Group Ltd v Templeman’ the defendant bribed the claimant company’s 
employee to cause the claimant company to contract with the defendant on terms 
favourable to the defendant. The claimant successfully sued the defendant for 
dishonestly assisting in its employees breach of fiduciary duty (among other things), 
and the question then arose, how much the claimant had lost. At 2 minimum, the 
claimant had clearly lost the amount of the bribes paid to the employee, since the 
defendant had been willing to perform its contractual duties for the net sum left 
in its hands once the amount of the bribes had been subtracted from the contrac- 
tual payments which the defendant had received from the claimant. However, the 
claimant argued, and the defendant conceded, that the claimant had potentially 
lost more than this, and that the correct method of assessing the claimant’s total 
loss was to compare the terms of the contract that were actually negotiated by the 
dishonest employee with the terms which would have been agreed by an honest 
and prudent negotiator owing an undivided loyalty to the claimant. Toulson 
J queried whether this basis of assessment was appropriate, since it effectively 
required the defendant to compensate the clamant for loss caused by the incom- 
petence as well as the dishonesty of the claimant's agent, something for which the 
- claimant itself should arguably have borne responsibility.” However, he assessed 
the equitable compensation payable by the defendant in the manner agreed by the 
parties, and concluded on the balance of probabilities that some of the contract 
rates which should have been negotiated on the claimant's behalf would have left 
the defendant with less money than it had actually received once the bribe money 
had been subtracted, and that some of them would not. Apart from the 
point raised by Toulson J, the parties’ approach to quantifying the claimant's loss 
was consistent with the Court of Appeals decision in Clef Aquitaine SARL v 
Laporte Materials (Barrow) Ltd,’ where it was held that if a claimant is induced 
to enter a contract by fraudulent misrepresentation on less favourable terms 
than he could have negotiated, but for the deception, then he can recover 
tort damages for deceit representing the difference between the profit which he 





113 Above n 110, para 69, approving D. Hodgson ‘Probability: the Logic of the Law — A Response’ 
(1995) 15 OJLS 51, 55-6. 

144 [2000] 2 Lloyds Rep 643. 

115 ibid, 660. 


116 [2000] EWCA Cry 161; [2001] QB 488. 


© The Modem Lew Renew Limited 2004 39 


Remedies for Dishonest Assistance 





actually makes and the profit which he would have made, had he not been misled 
by the defendant. 


Disgorgement claims 


Disgorgement claims against dishonest assistants are doctrinally complex, and 
they present some difficult policy issues. The English authorities in which these 
problems have been addressed amount to a handful of first instance decisions and 
dicta. These facts suggest that the English law in this area is underdeveloped, and 
that an appellate court might readily take the law in a new direction. Still, the 
cases that we have tell us that two types of disgorgement claim might lie against 
a dishonest assistant, and this ıs borne out by a larger number of Australian and 
Canadian decisions. First, a claim might lie against a dishonest assistant to make 
him jointly and severally liable with the wrongdoing fiduciary to pay over the 
amount of the unauthorised profits realised by the fiduciary; second, a clam 
might lie against a dishonest assistant to disgorge the profits made by the assistant 
bimself 


So far as the first of these claims is concerned, a well established line of 
Canadian authority flowing from Canada Safeway Ltd v Thompson * tells us that 
a dishonest assistant is jointly and severally liable for whatever unauthorised profit 
the wrongdoing fiduciary has made. This has also been accepted at first instance in 
England in Ostrich Farming Corp Ltd v Wallstreet LLC and Comax Secure Business 
Services Ltd v Wilson, ® where Richard Seymour QC, sitting as a deputy High 
Court judge, stressed that it was ‘nothing to the point’ that the dishonest assistant 
did not enjoy the profits for himself In the Canada Safeway case, the managing 
director of the claimant company was sent to look over the affairs of another 
company, to determine whether the claimant company should buy the second 
company. Unknown to the claimant company, he bought shares in the second 
company himself with the knowing assistance of the defendants, and he made a 
secret profit when these shares were later sold to the claimant. The defendants 
were all jointly and severally liable to account for the amount of this secret profit. 
This is consistent with and finds support in the secondary nature of liability for 
dishonest assistance. 

But while this approach is doctrinally cogent, there is a deeper question of 
whether it is desirable ın principle to make a dishonest assistant liable to account 
for the fiduciary’s profits, where he has received no benefit for himself As we have 
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explained, the liabilities owed by the fiduciary and the dishonest assistant are effec- 
tively the same when the dishonest assistant is fixed with a liability that duplicates 
the liability of the fiduciary, but it does not follow from this that the masons 
why these liabilities are imposed are necessarily the same in each case. If the 
fiduciary’s own liability to account for the profits is wrong-based,'™ then it may 
be that his liability is explicable by reference to the idea of corrective justice; if 
not, then corrective justice will not do as an explanation, and deterrence must be 
the reason for it” Either way, the duplicative liability of the dishonest assistant 
cannot be explained as an example of corrective justice, and can be explained 
only on the basis that those who deal with fiduciaries must be deterred from de- 
liberately acting against the principals’ interests. In Lord Nicholls’ words, trust 
beneficiaries: 


are entitled to expect ... that third parties will refrain from intentionally intruding 
in the trustee-beneficiary relationship and thereby hindenng a beneficiary from 
receiving his entitlement in accordance with the terms of the trust instrument.” 


` Holding the dishonest assistant liable to account for profits made by a wrong- 
doing fiduciary may certainly serve as a powerful disincentive to deter third par- 
ties from meddling in the fiduciary relationship, but it is open to question 
whether it is needed ın addition to the compensatory liabilities which dishonest 
assistants also owe. If not, then it begins to look like a punitive measure. 

It sometimes happens that a dishonest assistant makes a profit out of his parti- 
cipation in a breach of trust or fiduciary duty that he does not share with the 
fiduciary, and that does not correspond to a loss suffered by the claimant. There 
are very few cases of this sort and no binding English authority on the question 
whether the assistant must disgorge his independent profits. An example may be 
found, however, in the Canada Safeway case, ™* which has already been mentioned 
above. There a director of the claimant company wrongfully bought shares in 
another company in the knowledge that the claimant was actrvely considenng 
the purchase of the second company, and the director was assisted in his scheme 
to conceal his activities by the defendants, who also used their inside knowledge 
to make a profit by purchasing shares in the second company and subsequently 
selling them to the claimant. The defendants were ordered to account for their 
personal profits, which the judge calculated by the simple expedient of subtract- 
ing the amount which the defendants paid for their shares from the amount 
which they later received for them. 

In these circumstances, the fiduciary owes no primary liability in respect of the 
dishonest assistant gain for the simple reason that the fiduciary has not enjoyed 
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the gain.” Hence, it cannot be said that the dishonest assistant must pay over the 
amount of his gain to the claimant because he is liable to the same extent as the 
fiduciary whose breach he has assisted. One must therefore conclude either 
that the dishonest assistant is not liable to pay over the amount of his gain because 
such a liability does not accord with the model of liability for dishonest assistance - 
that has been described above, or else that he is liable to do so on the basis of 
different reasoning. So, for example, one might justify a rule that the dis- 
honest assistant should pay over the amount of his gain ın doctrinal terms by 
saying that dishonest assistance not only exposes the assistant to secondary 
civil liability, but is also an independent civil wrong which exposes him to 
a primary liability to pay over the amount of his own separate profits. This 
dual characterization of liability for dishonest assistance would be open to 
the charge of anomaly, since it would require us to think of the liability as 
secondary and duplicative for all other purposes but as primary in relation to 
this one head of recovery. It might be thought, however, that to apply the 
theory in full and leave dishonest assistants in possession of their ill-gotten gains 
would produce anomalies of a different and more important variety. Gibbs J rea- 
soned to this effect in the leading Australian case, Consul Development Pty Ltd v 
DPC Estates Pty Ltd: 


The strict rule of equity that forbids a person in a fiduciary position to profit from 
his position appears to be designed to deter persons holding such a position from 
being swayed by interest rather than duty ... If the maintenance of a very high 
standard of conduct on the part of Gduuciacies is the purpose of the rule it would 
seem equally necessary to deter other persons from knowingly assisting those in a 
fiduciary position to violate their duties. If, on the other hand, the rule is to be 
explained simply because ıt would be contrary to equitable principles to allow a 
person to retain a benefit that he had gained from a breach of his fiduciary duty, ıt 
would appear equally inequitable that one who knowingly took part in the breach 
should retain a benefit that resulted therefrom. I therefore conclude, on principle, 
that a person who knowingly participates in a breach of fiduciary duty 1s liable to 
account to the person to whom the duty was owed for any benefit he has received as 
a result of such participation.” 


In England, these comments were relied upon by Toulson J in Fyffes Group Ltd v 
‘Templeman to support his obiter conclusion that in English law, too: 





125 This raises the question whether a trustee or other fiduciary should be secondarily liable to pay the 
amount of the dishonest assistant’s personal gains. There is no Commonwealth authonty on 
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trustee has not himself enjoyed the profits, it 1s arguable that the remedy should only be available 
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there are cogent grounds ... in principle and ın practical justice, for ... holding that 
the briber of an agent may be required to account to the principal for benefits 
obtained from the corruption of the agent.” 


The Fyffes case is also interesting from a remedial point of view. As it happened, 
the judge held that the dishonest assistant’s gain equated to the claimant's loss, for 
which reason it was unnecessary for him to order the dishonest assistant to pay 
over its gain once he had made a compensatory award.’ However, the judge said 
that he would otherwise have been willing to order the dishonest assistant to pay 
over the amount of profit which it had itself made by bribing the claimant’s em- 
ployee to enter a contract on the claimant's behalf on terms favourable to the dis- 
honest assistant, the amount of the dishonest assistant’ profit to be quantified by 
calculating the difference between the actual contract rates and the rates which 
would have been negotiated by a competent and loyal employee. 

Finally, the question often arises in cases where claimants seek an account of 
profits against a wrongdoing fiduciary, whether the defendant must pay over the 
whole of the gains which he has made from his activities, or whether he should be 
permitted to keep some portion of these, on the basis that they represent the fruits 
of his own skill and effort. By the same token, a dishonest assistant sued for profits 
that have been made either by the fiduciary, or by the dishonest assistant himself, 
might also argue that the amount of his liability should be reduced on the ground 
that the profits were partly attributable either to the fiduciary’s own efforts, or to 
the efforts of the dishonest assistant.’”? 

In Colour Control Centre Pty Ltd v Ty,”° the facts of which have been described 
above,’ the judge calculated the amount of profit which the wrongdoing 
fiduciary and dishonest assistant had made from misappropriating a corporate 
opportunity from the claimant by subtracting the amount of their fixed costs 
(wages, sub-contractors’ fees, materials, etc) from the amount of their third-party 
receipts.’ He then discounted this sum by 20% to reflect the fact that the 
fiduciary and the dishonest assistant had only retained the work over the relevant 
period of time ‘because they were able to offer highly professional and dedicated 
services, including a great deal of personal running around’™ It might be argued, 
however, that there was an element of double-counting in this, since the fiduciary 
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and the dishonest assistant had both received wages for their services that were 
counted as costs in the original profit calculation. In other words, it might be 
objected to the judge’s analysis that there was some conceptual fuzziness and 
overlap between those activities undertaken, and expenses incurred by, the 
wrongdoing fiduciary which were counted as costs’ for the purpose of calculating 
the profits which had been made, and those activities and expenses which were 
counted as ‘the cause’ of the profits for the purpose of apportioning these between 
the claimant and the wrongdoer.” 


Exemplary damages 


It was noted above that exemplary damages have never been given in England 
on the strength of equitable misconduct, that the topic has been the subject 
of recent controversy in Australia, and that exemplary damages are routinely 
given in Canadian and New Zealand equity cases. Here, we shall discuss the 
position of the dishonest assistant on the footing that exemplary damages are 
generally available. 

Where exemplary damages are awarded against a defaulting fiduciary who has 
behaved in a particularly reprehensible fashion, the question then arises whether a 
dishonest assistant who has helped him to do so should be secondarily liable for 
the same amount. If a fiduciary commits a technical breach of duty in good faith 
at the instigation, or with the help, of a dishonest assistant who has behaved in a 
particularly reprehensible fashion, the question then arises whether the dishonest 
assistant should be liable to pay exemplary damages even though the fiduciary is 
not liable to pay them. Neither of these questions has been squarely addressed by 
the courts. In principle, however, we would counsel against automatically holding 
a dishonest assistant secondarily lable for exemplary damages awarded against the 
fiduciary. We would also counsel against automatically exempting a dishonest 
assistant from liability to pay exemplary damages where the fiduciary has 
incurred no such liability, since it may still be appropriate in such a case to fix 
the dishonest assistant with a primary liability. 

It is true that a defendant must have behaved badly to incur liability for 
dishonest assistance — in England, at least, he must have acted with self-conscious 
dishonesty.” However, the consequences of dishonestly assisting in a breach of 
trust or fiduciary duty are already severe for defendants, and we do not believe 
that dishonest assistance in itself and without more should expose a dishonest as- 
sistant to secondary liability of this sort. Cases can be imagined in which a dis- 
honest assistant has known the facts which have triggered an award of exemplary 
damages against the wrongdoing fiduciary, and in cases of this kind a court might 
well think it appropriate to award exemplary damages against the dishonest assis- 
tant as well But other cases can also be imagined in which a dishonest assistant 





134 A simular danger of double-counting is present in cases where the courts have sought to calculate 
and apportion the profits of intellectual property infringements, forexample Dart Industries Inc v 
Décor Corp Pty Ltd (1993) 179 CLR 101; Celanese International Corp v BP Chemicals Ltd [1999] RPC 
203; Apand Pty Ltd v Kettle Chip Co Pty Ltd (in lig) (1999) 162 ALR 505 (Fed Pull Ct} 

135 Twinsecta, above n 12. 
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has not been aware of these facts, particularly if one takes the view that dishonest 
assistance liability can be incurred by those who know that they are involved in a 
fraud of some kind without knowing the full factual nature and extent of the 
fraud: in cases of this kind a court might equally well think that an award of 
exemplary damages against the dishonest assistant would be inappropriate. More- 
over, there may be cases in which both the fiducaary and the assistant should be 
made to pay exemplary damages but in different amounts grven the nature and 
extent of their separate involvement in the fraud. 

This suggests that the sensible approach would be to ask first of all whether an 
award of exemplary damages against the fiduciary is appropriate, and then to ask 
as a separate question whether it would be appropriate to fix the dishonest assis- 
tant with a primary liability to pay exemplary damages, regardless of the conclu- 
sion which the court has previously reached with regard to the fiduciary. This was 
effectively the approach taken by a Canadian judge, Spencer J, in 57134 Manitoba 
Ltdv Palmer,’ and we consider that it is the approach which the courts should take 
in every case, since it enables them to retain the flexibility to order one or other or 
both of the fiduciary and the dishonest assistant to pay exemplary damages in 
potentially different and individually calibrated amounts. 

A second Canadian case in point is Commercial Union Life Assurance Co of 
Canada v John Ingle Insurance Group In, ™® where the claimant brought an action 
for breach of trust (among other things) against the defendant company, follow- 
ing the defendant's refusal to pay over insurance premiums that it held on trust for 
the clamant. This breach of trust was knowingly assisted by the defendant com- 
pany’s managing director, who had caused the defendant to withhold the pre- 
miums. He was held secondarily liable to make substitutive performance of the 
terms of the trust by paying over the amount of the withheld premiums, and he 
was also held liable to pay punitive damages of C$50,000. However it is unclear 
whether the judge thought that the dishonest assistant was primarily or seconda- 
rily liable to pay these, since although he was made jointly and severally liable to 
pay them with the defendant company, it appears from Stinson Js comments that 
he considered the dishonest assistant and the defendant company to have behaved 
equally badly (unsurprisingly, since the defendant company’s ming when it com- 
mitted the breach of trust was deemed to have been the mind of its director for 
the purposes of deciding whether it had acted in bad faith).’” 





136 In pnnetple thus is the best view for the reasons discussed in C. Mitchell, ‘Assistance’ in P. Birks and 
A Pretto (eds), Breach of Trust (Oxford: Hart Publishing, 2002) 139, 196-198 But the English cases 
on the point are divided: compare Agip (Africa) Ltd v Jackson [1991] Ch 547 (CA) 569, with Grupo 
Tormas SA v Al-Sabah (No 5) [2001] Lloyds Rep Bank 36 (CA) 59. 

137 Brinsh Columbia Sup Ct 7 June 1985, aff'd Bntish Columbia CA 9 May 1989. 

138 (2000) 22 CCLI 221 (Ont SCJ} affirmed (2002) 217 DLR (4%) 178 (Ont CA), discussed ın the text 
to n 100 above. 

139 Something which must sull be established in ‘knowing assistance’ cases in Canada, following Air 
Canada v M & L Travel Ltd [1993] 3 SCR 787. In England, it has been unnecessary to prove that the 
trustee acted in bad faith since Royal Brunet, above n 2, affirmed in Tiwinsecta, above n 12, [109] 
(Lord Millett) 
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CONCLUSION 


Much has been written ın recent years about dishonest assistance, but this litera- 
ture has been preoccupied with a single aspect of the topic, namely the applicable 
standard of fault. In this article we have discussed two other issues that have been 
almost entirely overlooked. The first concerns the very nature of a claim in 
dishonest assistance, and the second concerns the remedies available against a 
dishonest assistant. We have sought to show that these two aspects are connected 
because it is impossible to understand the remedies unless one starts with a true 
understanding of the claim. 

We suspect that many lawyers and commentators conceive dishonest assistance 
to be a freestanding equitable wrong, the commission of which exposes the 
wrongdoer to a primary liability to compensate the victim for whatever loss 
resulted from the wrong. In our view, however, this understanding of dishonest 
assistance is conceptually inadequate and contrary to authority. We have sought to 
demonstrate that in most cases at least, dishonest assistance yields a duplicative 
secondary liability comparable to secondary criminal liability. We have also 
sought to explain how this understanding of dishonest assistance makes sense 
of the many cases in which it has been said that dishonest assistants are accountable 
as constructive trustees, terminology which has confused many modem 
commentators. 

Given the duplicative nature of a dishonest assistant’ liability, it is plainly 
necessary to begin with a clear understanding of the remedies available against 
the primary wrongdoers before one can understand the claims and remedies 
available against dishonest assistants. We have therefore examined the nature of 
the claims and remedies which are variously available against defaulting fiduci- 
aries, and we have then gone on to consider corresponding dishonest assistance 
cases in which courts in England and elsewhere in the Commonwealth have had 
occasion to comment on the applicable remedy. For reasons that we have dis- 
cussed, the law governing the primary liabilities of defaulting fiduciaries is not 
well understood, but we have sought to bring some order to this subject in our 
account of the remedies which can be awarded against them. To this end we have 
sought to explain some of the conventional terminology, and to reveal the 
principles which underpin the law in this area. We have then sought to 
demonstrate that a knowledge of these principles is a powerful tool for 
understanding the remedies which are awarded for dishonest assistance. 

Our analysis has also highlighted two issues that English courts have not yet 
resolved, both of which may suggest shortcomings in the theory that dishonest 
assistance is a form of civil secondary lability. The first is whether dishonest assis- 
tants are accountable for profits which they gain by reason of the primary breach 
in circumstances where the prrmary wrongdoer has not personally profited. If dis- 
honest assistants are to be held accountable in these circumstances, 1t cannot be on a 
theory of secondary liability, but as we have discussed, the courts may nonetheless 
depart from this theory on the basis that a dishonest assistant should not be left in 
possession of his spoils. 

The second issue would only arise if English courts were to accept that fidua- 
aries can be ordered to pay exemplary damages where their misconduct has been 
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particularly reprehensible. The issue is whether a dishonest assistant’ liability for 
exemplary damages should necessarily duplicate the liability of the fiduciary. This 
is an outcome that we would not welcome. Given the special nature of exemplary 
damages, we consider that it would be more appropriate to treat wrongdoing 
fiduciaries and dishonest assistants separately, so that one or the other or both 
may be liable and in potentially different and individually calibrated amounts. 
This result again would require a departure from the theory of secondary liability. 
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The Homelessness Act 2002 and Housing Allocations: 
All Change or Business as Usual? 


Emma Laurie* 





The Homelessness Act 2002' represents the first piece of housing legislation from 
the Labour Government since taking office in May 1997, and therefore the first 
opportunity to assess the Government's stance on public sector housing alloca- 
tions and homelessness.” The Act seeks to regulate the way in which local author- 
ity landlords decide who should become tenants of their housing stock,’ and as 
such also presents an opportunity to evaluate the Government’s approach to 
central-local government relations 1n this area.* The philosophy of the 2002 Actis, 
in some respects, in keeping with that of 1ts legislatrve antecedents. Indeed, certain 
of its provisions can be traced back to the first legislation to control local authorities 
activities in this sphere. However, the Act can also be seen as a radical attempt to 
shift the culture of public sector housing allocations, and particularly to alter the 
way ın which authorities select their tenants. This note focuses on the provisions 
of the Homelessness Act 2002 relating to housing allocations (as distinct from the 
separate homelessness provisions) and locates them in the context of the broader 
debate on central-local government relations. It will be argued that in order to 
assess the significance of the 2002 Act, it is necessary to consider both how it 
affects the substantive law on housing allocations and how it impinges upon, 
and can be understood as a reflection of, central government’ relationship with 
local government. 

The first part of the note sets the scene by comparing the approach adopted by 
successive Parliaments towards the allocation of public sector housing before 1996 
with the changes umplemented by the 2002 Acts immediate predecessor, the 
Housing Act 1996, and the implications of those changes for the central-local 





“Lecturer in Law, University of Southampton I am grateful for the comments of Professor Nick 
Wikeley, Professor Dave Cowan and an anonymous referee on an earlier draft. 


1 The Act recerved Royal Assent on 26 February 2002 and the allocation provisions were brought 
into force on 31 January 2003, The Homelessness Act 2002 (Commencement No 3) (England) 
Order 2002, SI 2002 No 314. 

2 The 2002 Act extends only to England and Wales The Housing (Scotland) Act 2001 governs al- 
locations by both local authorities and Registered Social Landlords (RSLs) ın Scotland. 

3 The Act leaves in place the provisions of the Housing Act 1996 which extends the scope of Part VI 
to the allocation of both secure and introductory tenancies, and nominations to RSLs Housing 
Act 1996, s 159(1). 

4 Housing assocations were not governed directly by the allocations scheme of the 1996 Act, and 
this has not changed under the 2002 Act The Houmng Corporation’ Regulatory Code and 
statutory Regulatory Guidance (which replace the earlier, and more prescriptive, Performance 
Standards) require housing associations to work with local authonities to enable the latter to fulfil 
therr dunes to the homeless and people in prionty housing need: The Hounng Corporation, The 
Way Forward. Our Approach to Regulation (London The Housing Corporation, 2002). 


© The Moder Law Review Limited 2004 (2004) 67(1) MLR 48-68 


Publshed by Blackwell Pubbshmng, 9600 Garangton Road, Oxford OX4 ZDQ, UK and 350 Man Street, Malden, MA 0248, USA 


Emma Laune 





relationship. It also reviews the key features of the Green Paper that preceded the 
2002 Act. The second section considers the provisions of the Homelessness Act 
2002 in outline before proceeding to examine in more detail two areas that repre- 
sent a departure from the traditional approach; a move away from allocating 
housing according to need and the relevance of ‘behaviour’ to an application for 
local authority housing. The third section concludes by considering the inferences 
that may be drawn from the 2002 Act about the state of relations between local 
authorities and the current government, and the extent to which this has changed 
since 1996. 


FROM DISCRETION TO JURIDIFICATION? 


Allocation of public sector housing has traditionally been characterised by a broad 
degree of discretion conferred on local authorities to decide to whom they 
allocate their housing stock.° The reasons for granting local authorities a free hand 
in this sphere are multifarious and complex. However, successive governments 
have recognised that local circumstances demand a local response and it is there- 
fore at least impracticable (if not undesirable) to formulate a centrally determined 
solution.” This non-interventionist attitude changed dramatically with the Hous- 
ing Act 1996. Indeed, Part VI of the 1996 Act marked a distinct departure from the 
style of previous legislation. For the first tıme it laid down a comprehensive stat- 
utory framework for the allocation of housing by local authorities. The numerous 
and broadly stated regulanion-making powers reserved to the Secretary of State 
constituted a particularly novel feature? The imposition of a detailed statutory 
framework raised concerns during the parliamentary debates that the Govern- 
ment was attempting to limit local government’ discretion.” Fears were also 
expressed that the new regulation-making powers would enable the Secretary 
of State to intervene at the level of detail ın an unprecedented way. The Govern- 
ment denied this intention” and claimed that local authorities would retain a 
substantial degree of discretion in their allocations functions;” a claim that has 








5 Local housing authonties have merely been required to give a ‘reasonable preference’ to certain 
categones of people, originahng in the Housing (Pinancial Provisions) Act 1924 and consolidated 
in the Housing Act 1985 

6 E Laune, The Endwing Appeal of Reasonable Preference’: Public Sector Housing Allocations within the 
Context of the Central-Local Government Relationship (unpublished PhD thesis, University of South- 


ampton 2002), 

7 Central Housing Advisory Committee, Council Housing Purpose, Procedures and Priorities. Ninth 

Report of the Housing Management Sub-Commuttee of CHAC (London HMSO, 1969) 
54. 

8 PAA with previous housing allocations legislanon, regulanon-making powers were con- 
tained in virtually every section of Part VI of the 1996 Act. 

9 In Parliament the oppontion partes argued that the Government was proposing 4 single, mono- 
lithic, bureaucratic mechanism, rather than 4 pluralistic framework that offers drvermty and choice 
and recognises a range of different needs’; HC Standing Committee G col 577 13 March 1996, 
Nick Raynsford MP. 

10 HL Deb vol 573 cols 390-1 19 June 1996, Earl Russell. 
11 Ibid, col 392, Lord Mackay. 
12 HC Deb Standing Committee G cols 600, 617, 625 13 March 1996, David Curry MP 
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been borne out by subsequent research into the Acts implementation.” Indeed, 
it is arguable that from the outset the Act was concerned more with form than 
substance. 

It is interesting to note that concern over local authorities’ diminishing auton- 
omy is not a new debate. As far back as 1935 some academics believed that local 
authorities were controlled closely by central government.” However, the post- 
war period, until the mid-1970s, is generally thought to be characterised by a con- 
sensual approach, with admunistrative practices, underpinned by professionalism, 
determining relations. It is also now generally accepted that central-local govern- 
ment relations underwent a dramatic change from 1979 onwards.” The aim of 
successive Conservative governments to reduce public expenditure had a pro- 
found impact on local government and led to a restructuring of the relationship.” 
This restructuring in turn lead to the breakdown of the largely consensual admin- 
istrative and professional practices that had characterised these arrangements. 
Following the collapse in traditional administrative practices, ‘the Conservative 
Government have sought to re-establish a legitimate system by structuring local 
authority discretion through the imposition of detailed statutory procedures on 
local authority decision-making’® Loughlin has explained this change in the 
character of the centralocal relationship by the inter-related processes of politici- 
sation and juridification.” While this author argues that the 1996 Act does not fall 
squarely within the theory of juridification,™ it nevertheless exhibits certain 
juridificatory tendencies, for example the move to a highly structured framework 
and the creation of numerous regulation-making powers which gave enormous 
potential for control.” As such, the 1996 Act can be understood, at least in part, 
as a reflection of a restructured and less consensual central-local government 


13 See, for example, M. Griffiths, J. Parker, R- Smith and T Stirling, Local Authority Allocations: 
Systems, Policies and Procedures (London: DETR, 1997) and R Smith, T. Starling, P. Papps, A Evans 
and R. Rowlands, The Lettings Lottery: The Range and Impact of Homelessness and Lettings Pohdes (Lon- 
don: Shelter, 2001). 

H As such, the 1996 Act may demonstrate how legal rules can be used ‘presentationally’, so as to give 
the appearance of taking action, see R Baldwin, ‘Rules and Alternatives’ in Administrative Discre- 
ton and Problems of Accountabihty. Proceedings of the 25" Colloquy on European Law (Strasbourg: 
Council of Europe Publishing, 1995) 114. 

15 W L Jennings, Central Contro! in H. J. Laski, W. I Jennings and W A Robson (eds), A Century of 
Municipal Progress 1835-1995 (London Allen & Unwin, 1935) 450. 

16 See for example: M. Loughlin, Legality and Locality The Role of Law in Central-Local Government 
Relations (Oxford: Clarendon, 1996), H. Butcher, L Law, R. Leach and M. Mullard, Local Govern- 
ment and Thatcherism (London: Routledge, 1990), A. Cochrane, Whatever Happened to Local Govern- 
ment (Buckingham: Open Unrversity Press, 1993), P. John, Recent Tends in Centaal-Local Government 
Relations (London: ase oT Studies Institute, 1990). 
woe A Government in the Modern State (London: Sweet and Maxwell, 1986) 14. 


Loughlin, n 16 above. For a broader analysis of jundification within the welfare state see G. Teub- 
ner, Jundification Concepts, Aspects, Limits, Solutions’ in G. Teubner (ed), Juridification of Social 
Spheres (New York: Walter de Gruyter, 1987) 

20 The maintenance of the discretionary ‘reasonable preference’ formula (discussed below) alone 

militates against such an analysis. 

21 Although the regulation-making powers were not used to reduce ngnrficantly authontiey’ 
discretion, it is possible that this lack of action 1s attributable to the relatively short period between 
the 1996 Act coming into force and the 1997 general election. Part VI of the Housing Act 1996 
came into force on 1 Apnl 1997, the General Election was held on 1 May 1997 
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relationship. This note will question whether the 2002 Act demonstrates greater 
respect for local democracy than its 1996 predecessor or whether simply the 
technique of regulation has 

There were a number of early indications that the health of the central-local 
relationship would undergo something of a revival under the first Labour 
Government to be in power since 1979. Indeed, Labour’s 1997 election manifesto 
‘offered several abstract statements which might be thought to herald the restora- 
tion of much of local government's former autonomy’™ For example, it espoused 
the belief that ‘local decision-making should be less constrained by central 
government, and also more accountable to local people’.” As Lowndes observes, 

. the biggest change evident in the first months following the election was in 
the style and mood of central/local relations’™ In more concrete terms, the Labour 
Government signed the Council of Europe European Charter of Local Self- 
Government, which was advocated by the House of Lords Select Committee on 
centralocal relations” but not carried out by the previous Conservative admin- 
istration.” It also signed a new ‘partnership’ framework for central-local relations 
with the Local Government Act (LGA).”” 

The 2002 Act was preceded by a Green Paper in which the Government 
emphasised the importance of giving tenants and applicants greater choice in 
deciding the area and property in which they live,” believing such involvement 
to be empowering” and resulting in more sustainable communities through ap- 
plicants having a longer term commitment to the locality.” Although the subject 
of behaviour (and, more specifically, ‘anti-social behaviour) did not feature pro- 
minently in the Green Paper,” preceding and subsequent consultation papers have 
highlighted the importance attached to this subject. A later section of this note 
will examine how these policies have found expression in the 2002 Act, and the 
implications for the central-local relationship. 





22 L Loveland, Constitutional Laur A Critical Introduction (London. Butterworths, 2nd ed 2000) 334. 

23 The Labour Party, New Labour Because Britain Deserves Better (London. The Labour Party, 1997). 

24 V. Lowndes, Rebuilding Trust in Central/Local Relations Policy or Pasnon? (1999) Local Goven- 
ment Studies, 24, 5, 116, 121. 

25 Select Committee on Relations Between Central and Local Government, Rebwilding Trust, HL 
Paper 97 (London: HMSO, 1996), 

26 However, ıt should be noted that signature of the Charter has little or no domestic legal impact. 
Treaties are not self-executing in UK law, and in the absence of some act of legislatrve incorpora- 
tion the sole domestic legal effect of the Charter would be as a marginal influence on the 
interpretation of statutory provisions: L Leigh, Law Politics and Local Demoaacy (Oxford: Oxford 
University Press, 2000) 30. 

27 Local COn an Association/Department of the Environment, Transport and the Regions, 
A Framework for Partnership (London: LGA, 1997) The ‘Framework for Partnership’ contains an 
explicit recognition that central and local government are mutually dependent. 

28 Department of the Environment, Transport and the Regions, Quahty and Choice. A Decent Home for 
All (London: DETR, 2000) para 9.5. and para 9.17. 

29 Ibid, para 9.4 

30 Ibid, para 9.7. 

31 Ibid, paras 12.27-12 30. 

32 Department for Transport, Local Government and the Regions, Tackling Anti-Social Tenants 
(London: DTLR, April 2002}; Home Office, Respect and Responsibility — Taking a Stand Against 
Anti-Social Behaviour Cm 5778 March 2003, although ıt should be noted that both papers deal with 
anti-social behaviour by tenants and not applicants. See also Socal Exclunon Unit, Report of 
Policy Action Team 8: Anti-Social Behaviow (London. SEU, 2000). 
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It should be noted that the 2002 Act was not the Government’ first attempt at 
legislating in this area. The Homes Bill was introduced in the latter stages of the 
1997-2001 Labour Government’ first term but failed to complete its parliamen- 
tary passage before Parliament was dissolved prior to the June 2001 general 
election.” It was not included in the Queens Speech for the second term of the 
Blair government. During the very early stages of the 2001-2002 term, the Gov- 
ernment introduced the Homelessness Bill, which largely replicates Part II (affect- 
ing housing allocations) of the previous Homes Bul. 


THE ACT’S PROVISIONS 


The 2002 Act amends rather than replaces the 1996 Act and consequently the two 
must be read together. It also leaves in place the framework of the 1996 Act, which 
requires local authorities to allocate housing only to eligible persons’ and to have 
in place an allocation scheme. The Act potentially affects a greater number of 
people than its predecessor, since it extends the scope of Part VI of the 1996 
Act to existing secure tenants (ie to households seeking to transfer to another 
property).** Indeed, despite predictions of the death’ of council housing by 
virtue of large-scale voluntary transfer” (whereby ownership is transferred to a 
housing association), ın 2000/2001 local authorities made in the region of 394,000 
allocations% a not insubstantial number. 

The 2002 Act maintains the distinction drawn 1n the 1996 Act between those 
who are eligible and ineligible persons for housing” and, for the first time, grves 
local authorities the power to treat an applicant as ineligible because of his or her 
‘unacceptable behaviour.” In all three statutory provisions where unacceptable 
behaviour is at issue, the definition extends to the behaviour of a member of the 
applicant’ household. The duty to maintain a housing register, introduced by the 
1996 Act, is abolished.” The requirement for a housing register reflected the then 
Conservative government’ desire to prevent what it percerved as queue jumping’ 
by homeless applicants, by creating a single route into long-term public sector 
housing.” Its abolition 1s linked with the current government's aim of encoura- 
ging local authorities to offer more choice to applicants, and will be considered in 
more detail below. 

Whether or not authonties choose to maintain a housing register, they are no 
longer permitted to impose preconditions before applicants are considered for 





33 Measures intended to speed up the house-buying process were the major stumbling block 

34 Homelessness Act 2002, s 159(5). Transfers not at the tenant's request are excluded from the 
provisions 

3 HC Deb Standing Committee A col 9 10 July 2001, Nigel Waterson MP. 

36 akne oneethen the Eoaea for Wie econ of Loa gia new aud a a E 
nations to RSLs Office of the Deputy Prime Minister, Housing Statistics Live Tables, table 601 and 

Strategy Statistical Appendix 2001, both avaiable at http. //www.odpm gov uk. 

37 Homelessness Act 2002, s 160A. Ineligible people are largely certain people from abroad, subject to 
immigration control Asylum and Immigration Act 1996 

38 Homelessness Act 2002, s 160A (7L X 

39 Ibid, s 14{1) repeals Housing Act 1996, ss 161—165 

40 HC Deb vol 270 cal 650 29 January 1996, Jahn Gummer MP Secretary of State for the Environment. 
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access to social housing, as the Act specifically requires authorities to evaluate every 
application.“ In the past, local authorities have consistently applied such eligibility 
restrictions; for example, that applicants already reside in the local authority area 
(the residential qualification), are not owner-occupiers or single and are over a 
certain age.“ Despite being disapproved by successive governments, government 
advisory bodies (such as the Central Housing Advisory Committee) and housing 
charities, these policies nevertheless persisted, and central governments of both 
political persuasions consistently refused to legislate on the matter.” This point 
is returned to in the context of the provisions allowing local authorities to take 
into account an applicant’ behaviour in the allocation process. 

The authority has a duty under the 2002 Act to frame its allocation scheme so 
as to secure that ‘reasonable preference’ is given to certain categories of people.“ 
That requirement was first introduced in 1924* and the formula has been main- 
tained in every subsequent Housing Act dealing with allocations. The phrase is 
not statutorily defined but has been interpreted by the courts as requiring local 
authorities to give applicants some form of ‘preferred treatment’,*’ or a ‘reasonable 
head start’. However, reasonable preference implies ‘the power to choose be- 
tween different applicants on ‘reasonable grounds’. It has been widely acknowl- 
edged that the formula umports a high degree of discretion. There are five 
reasonable preference categories, two of which concern people to whom certain 
homelessness duties are owed by the local authority. The remaining three cate- 
gories are simplified versions of those contained in the 1996 Act.” Authorities also 


41 Homelessness Act 2002, s 166(3). 

42, A 1983 study for the housing charity Shelter found that 85 per cent of authonties had residence 
requirements, based on rendence or employment within their area. R Matthews, Restrictive Prac- 
tices: Wanting List Restrictions and Housing Need (London Shelter, 1983) More recent research has 
shown that the highest number of exclusions from the waiting list were because of previous rent 
arrears (36 per cent of the total). The applicant’ personal circumstances (eg failing to meet the 
authonty’s residence requmrements, exceeding the income limit, not being the supulated mini- 
mum age) accounted for 13 per cent of exclusions S. Butler, Access Denied (London: Shelter, 

Table 3. 

43 AEE the Tenants’ Rughts Etc (Scotland) Act 1980, s 26 imposed more rigorous restrictions 
on counals, forbidding much discrimination on grounds of age, residence or income These 
controls have been further extended by the Housing (Scotland) Act 2001, ss 19 and 20 

44 Homelessness Act 2002, s 16(3) substitutes s 167(2) Under the Housing Act 1985, authorities were 
nmply required to ‘secure that ın the selection of their tenants a reasonable preference [was] given’ 

certain categories of people: s 22 

45 The Housing (Financial Provisions) Act 1924 required local authorities to give a reasonable 
preference to applicants with large families: s 3(1)(f) 

46 Housing Act 1935, s 512} Housing Act 1957, 3 113(2), as amended by Housing (Homeless Persons) 
Act 1977, s 6(2), Housing Act 1985, s 22; H Act 1996, s 167(2). 

47 Rv Londen Borough of Newham, ex p Watkins 26 HLR 434, PORES Hie Coupes 
QC 

48 Rv Wolverhampton Metropolitan Borough Counal, ex p Watters (1997) 29 HLR 931, 938 per Judge LJ. 

49 Rv London Borough of Newham, ex p Miah (1995) 28 HLR 279, 288 per Carnwath J. 

50 Homelessness Act 2002, s 167(2)(a) and (b). This includes people who are intentionally homeless 
and those not in pnority need; Office of the Deputy Pume Minister, Allocation of Accommodation: 
Code of Guidance for Local Authorities London ODPM, 2002) para 58. 

51 Homelessness Act 2002, s 167(2)(c) people occupying insanitary or overcrowded housing or other- 
wise living in unsatisfactory housing conditions; (d) people who need to move on medical or 
welfare grounds, and (e) people who need to move to a particular locality in the district of the 
authority, where failure to meet that need would cause hardship (to themselves or to others). 
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have the power (previously a duty under the 1996 Act) to give additional prefer- 
ence to particular descriptions of people within these groups if they have urgent 
housing needs.” The term ‘additional preference’ was first introduced in the 1996 
Act and in common with reasonable preference is not statutorily defined. It has 
been interpreted judicially as a requirement to give additional weight’ or 4n extra 
head start’ to those applicants to whom the additional preference is applied.” The 
current Code of Guidance (the Code) gives examples of those to whom local 
authorities should consider giving additional preference; for example, people 
owed homelessness duties as a result of violence, victims of domestic violence 
and racial harassment and people who have urgent medical reasons to move.™* A 
new section provides that authorities are not required to give any preference to an 
applicant who has been guilty of unacceptable behaviour.” 

A new power under the 2002 Act allows authorities to include provisions in 
their schemes for determining priorities between applicants within the reasonable 
and additional preference categories. If the authority does choose to adopt 
such provisions, the Act specifies the factors that may be taken into account. 
Somewhat uncontroversially the Code states, for example, that this power would 
enable an authority to give less priority to an applicant who was financially able to 
secure alternative accommodation at a market rent, or to buy a home.” It also 
provides authorities with a further opportunity to take into account an applicant’s 
behaviour.” The purpose of this section is, it is submitted, not entirely clear. 
On one hand, it appears to sanction explicitly the use by local authonties of 
various factors for deciding between applicants. On the other hand it is framed 
merely as a power and it also appears that authorities are not limited to these 
factors.” 

The 2002 Act contains a number of new (or amended provisions) that are re- 
lated to the Government’s Green Paper commutment of offering applicants a 
greater degree of choice, described above. Subject to fulfilling the duty concern- 
ing the reasonable preference categories, the local authority's scheme may make 
provision for allocating particular housing accommodation to other persons.“ 
This section has a dual purpose; on the one hand to facilitate choice and on the 
other hand to allow authorities to depart from a needs-based allocation model. 








52 Ibid, s 167(2) 

53 R(L& D) v London Borough of Lambeth [2001] EWHC Admun 900, [2001] WL 1251852 para 62 per 
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54 Code of Guidance, n 50 above, 518. 

55 Homelessness Act 2002, 167023), (2C). This provision encompasses unacceptable behaviour by a 
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56 Ibid, 3 167(2A) 

57 Ibid, s 167(2A)(a) the financial resources available to a person to meet his hounng costs, (b) any 
behaviour of a person (or member of his household) which affects his suitability to be a tenant; 
(c) any local connection ... which exists between a person and the authority’ district. 

58 Code of Guidance, n 50 above, 523, 

59 Homelessness Act 2002, s 167(2A)(b) 
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Both these points are developed more fully below. The Act imposes on local 
authorities for the first time the duty to frame their scheme ın such a way that 
applicants are provided with information that will enable them to assess how their 
application is likely to be treated, and whether accommodation is likely to be 
made available and, if so, how long ıt is likely to be before it is available.’ The 
requirement to provide certain information was first introduced by the Housing 
Act 1980, as part of the Tenants’ Charter, which imposed on authorities a duty to 
publish a summary of their allocations policies®"” The duty was strengthened 
under the 1996 Act, although a person on the housing register was still only en- 
titled to be given ‘such general information to enable him/her to assess how long it 
was likely to be before appropriate accommodation would become available.® 
The 2002 Act would therefore seem to go further than its predecessors, in making 
the information provision central to the structure of the allocation scheme itself 
As such, the 2002 Act reflects the Government's view that the provision of infor- 
mation is key to putting applicants at the centre of the process. A new section, 
requiring authorities to secure the provision of certain advice and information 
concerning housing, further reinforces this point.” This duty extends to assisti 
applicants who are likely to experience difficulties in making their application. 
The Government acknowledges that the level of assistance that will be required is 
related to whether the authority adopts an applicant-driven system,” discussed 
below. 

The information requirements imposed on authorities also extend to ensuring 
that an applicant is informed of the right to a review of certain decisions.” The 
right to a review does not extend to all allocations decisions and no statutory nght 
of appeal to a county court on a point of law, analogous to that found in the 
homelessness provisions,” is provided. The right to a review arises in three situa- 
tions; first, where the authority has decided to accord applicants no preference 
because of their unacceptable behaviour,” secondly, applicants can seek a review 
of the facts of their case on which the authority is basing its (non)allocation 
decision; and thirdly, where the authority has decided that applicants are ineligible 
for housing either because of their unacceptable behaviour,” or because they are 
subject to immigration control” Ifa review is sought, the applicant has the right 
to be informed of the review decision and the grounds.” The compatibility 
of such internal reviews has been challenged under Article 6 of the European 
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Convention on Human Rughts.* More recently the House of Lords has upheld 
the Court of Appeals decision in Begum v Tower Hamlets London Borough Council” 
that the composite procedure, of an internal review plus a right of appeal to court, 
satisfies the requirements of Article 6. 

It has been seen that while the 2002 Act shares certain features in common with 
its predecessor legislation, it also contains a number of novel measures. This note 
has identified that these provisions fall into two broad categones. The first cate- 
gory comprises provisions that allow the departure from a purely needs-based 
allocation model to a more flexible scheme, which allows authorities on the one 
hand to give applicants greater input into the allocation process while, on the 
other hand, permitting authorities to take into account a broader range of factors 
in deciding who should receive housing. The second category comprises the 
introduction of new provisions that allow authorities to take into account an 
applicant’s behaviour in reaching an allocation decision. The next section of the 
note will examine how these subjects are dealt with in the Act, while the final 
section will attempt to assess the significance for the central-local government 
relationship of the legislative approach adopted. A less prescriptive, or juridified, 
style of legislation than that of the 1996 Act might be expected from a govern- 
ment committed to honouring its manifesto pledge of less constrained local 


decision-making. 


Alternative’ allocations systems 


Traditionally, allocation schemes have varied widely between authorities. They 
have ranged from simple date-order schemes (in which applicants were allocated 
housing according to how long they had been registered on the waiting list) to 
‘merit’ schemes, in which officers or councillors made decisions based on their 
local knowledge. As the statutory requirements on local authonities to give a reason- 
able preference to certain groups of people increased, most authorities adopted 
some variety of points scheme. Such schemes award ‘points’ according to various 
indices of housing need; the greater the number of points accrued by an applicant, 
the greater the likelihood of housing being allocated. The attraction of points- 
based systems has lain in their ability to take into account a wide range of circum- 
stances in an ostensibly objective way. More recently it is argued that traditional 
points-based systems have given prionty to normative need” and comparative 
need,” at the expense of felt and expressed need. The Government has been 








76 Adanv London Borough of Newham [2001] EWCA Civ 1916, [2002] HLR 28 See also D. Cowan and 
S. Halliday, The Appeal of Internal Review Law Administrative Justice and The (non-)Ememence of Disputes 
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prerequinte for compatibility [2003] UKHL 5 at [50] 
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critical of the way in which some local authonties have responded to their statu- 
tory obligation, through the adoption of ‘complex points systems’ for prioritising 
needs,™ believing them to be difficult to explain to housing applicants. 

The growing disenchantment with points—based systems has led to an interest 
in ‘alternative’ systems of housing allocations. The systems are alternative in the 
sense that they depart from the traditional model, with its focus on allocating 
housing according to measured need. There are two distinct, but related, vanants; 
so-called choice-based allocations systems and the use of allocations schemes 
to create or maintain ‘sustainable’ communities. Each 1s briefly described, before 
proceeding to explore how they find expression in the 2002 Act. 


Choice™ 


Choice-based approaches can be viewed on a continuum between small-scale in- 
cremental modifications to existing systems, through to more radical approaches, 
such as those based on the ‘Delft model’, imported from the Netherlands, under 
which available properties are advertised. The onus is then on interested parties to 
apply for specific housing.™* The concept of choice within social housing is, at one 
level, uncontroversial Two-thirds of housing organisations operate policies that 
allow a limited number of reasonable offers, while 85 per cent allow households 
to express a preference for geographical areas.” The Green Paper promotes the use 
of broad-brush ‘banding’ or Streaming’ systems, in which everyone in a particular 
band or stream is considered to be in broadly similar need. The bands could be as 
simple as differentiating between those in urgent need, those ın non-urgent need, 
and those with no particular need of social housing. The pnority between 
applicants within the same band would then be determined by waiting time” 
According to the Government, this type of scheme would enhance applicants’ 
choice by enabling them ‘to balance their own ‘felt’ need, as measured by the time 
they felt able to wait, against the availability of the properties they might be able 
to secure?® Such banding schemes have, however, been dealt a blow by the Court 
of Appeal.” Pill LJ in particular doubted whether the extent to which applicants 
were required to ‘self-assess’ ther housing need in Lambeth’ allocation scheme 
could amount to conferring the required degree of preference.” 





82 n 28 above, para 98. 
83 This section aims purely to deal with the concept of ‘choice’ within the social housing tenure, 
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Promoting ‘sustainable’ communities 


The desirability of promotng ‘sustainable’ communities, through the use of 
allocations policies, 1s another concept currently gaining credence. Various terms 
exist for these policies, such as community or local lettings. They are also com- 
monly referred to as ‘sensitive’ lettings. At their heart is the idea that they operate 
alongside or in place of a consideration of housing need and take account of 
the potential tenant’s contribution to the particular community.” Local lettings 
policies are associated closely with difficult-to-let estates or areas. Early research 
demonstrated that most local lettings schemes were introduced as exceptional’ 
policies in very restricted circumstances and were usually envisaged as being 
temporary in nature and affecting only a small proportion of the stock.” More 
recent research has highlighted the fact that, while many landlords subscribe to 
the principle of sensitive lettings, in practice there is considerable variation in the 
extent to which such policies are used.” 

Local lettings polices can work in a variety of ways, for example through ‘by- 
passing’ the housing register°* By-passing refers to the process whereby ‘the 
refinement of a shortlist leads to the selection of a ‘lower priority applicant?” In 
their most extreme form, local lettings policies are devised following the ‘profil- 
ing’ of an estate or area. This involves assembling a picture of the demographic 
character of particular neighbourhoods and analysing the outcomes of current 
allocations policies in these areas (ie the extent to which allocations outcomes 
appear to be contributing to existing imbalances). 


Allocation or ‘letting’? 


We have already seen that the Green Paper preceding the 2002 Act strongly 
advocated giving tenants and applicants greater choice in deciding the area and 
property in which they live.” Indeed, the Paper made significant claims for the 
principle of choice, including longer term commitment to the locality, leading to 
more sustainable communities, increased personal well-being, as well as reduced 
anti-social behaviour, crime, stress and educational under-achievement.”” The 
Government’ enthusiasm for moving towards a more applicant-centred process 








91 The tenant’ contnbution to the community 1s defined widely, to include facilitahng socio-eco- 
nomic balance in particular areas or on specific estates, achieving appropmate child densites or 
allowing households to move nearer to other relatives to provide or receive care, or to move closer 
to employment M. Griffiths, J. Parker, R- Smuth,T. String, and T. Trott, Community Lettings. Local 
Allocations Policies in Practice (York: Joseph Rowntree Foundation, 1996) 1. 

92 Ibid, 19 See also National Housing Federation, Flexible Allocations and Local Lettings Schemes 
(London: NHF, 2000) 24-25 in the context of RSLs 
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through such tat’ mechanisms as the Rught to Buy, Large-Scale Voluntary Transfers and Hounng 
Action Trusts. 
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is also reflected in the new language employed. Social landlords were to be en- 
couraged to see themselves ‘more as providers of a lettings service which is respon- 
sive to the needs and wishes of individuals, rather than purely as housing 
locators’ Despite its support for increasing applicant choice, the Government 
professed not to favour the statutory impostion of any particular allocation 
scheme, believing that it was ‘up to local authorities to determine what works 
within their locality after consultation with local people”? The final section of 
this note will consider the extent to which authorities retain discretion to formu- 
late and implement their own policies and, as such, whether the Government is 
prepared to allow local authorities themselves to exercise ‘choice’. 

It has been seen that the Act contains a number of new provisions that are 
aimed at promoting choice, and giving local authorities greater flexibility to 
depart from traditional allocations schemes, by moving away from ‘the rigid 
formulas of an often artificial points-based system’. The abolition of the 
requirement to maintain a housing register is key to this change. As discussed 
earlier, the requirement to maintain a single housing register, comprising quali- 
fying persons’ and, more fig seas: to allocate only to qualifying persons was 
introduced by the 1996 Act."" It was part of the then Government's attempt to 
force authorities to draw a distinction between short and long term housing need 
and, more specifically, to prevent applicants applying as homeless persons being 
housed in permanent local authority housing ahead of applicants who had waited 
‘patiently on the housing list? However, the housing register was often a highly 
artificial, bureaucratic device and in practice authorities retained ‘considerable flex- 
ibility in operating thear allocation policies and setting rehousing priorities’. a 

The Act also provides that, subject to fulfilling the duty concerning the reason- 
able preference categories, the local authority’s scheme may make provision for 
allocating particular housing accommodation, first, to a person making a specific 
application for that property and, secondly, to persons of a particular description 
(whether or not they fall within the reasonable preference categories). The first 
case is intended to facilitate choice by providing for the adoption of ‘advertising 
schemes’, such as those described above in relation to the Delft model.” The sec- 
ond case is intended to allow authorities to adopt local lettings schemes, which 
could include key worker schemes, or schemes to lower the child to adult ratio 
on an estate, or to provide housing for those who do not usually receive high 
priority on an authority's register, such as young single people." As such, the 
Act reflects the Governments apparent shift of emphasis away from strictly 
needs-based allocations decisions. The Act also introduces a new duty on local 
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authorities to include a statement of 1ts policy for offering choice to people who 
are to be allocated housing accommodation.” This is the only occasion in the 
legislation where ‘choice’ is referred to directly, and the provision does not expli- 
citly require authorities to offer choice. Nevertheless, it appears that the intention 
of the provision 1s to have a motivating or hortatory effect.“* From the outset, 
doubt has been expressed as to whether the provisions concerning applicant 
choice will have any real impact in areas of high demand™ (a point conceded 
in the Green Paper’). There has also been criticism of the term ‘choice’ as being 
misleading since in reality the systems are essentially application-driven.™ 

The Act does not, however, abandon the traditional position of allocating 
according to measured need. The maintenance of the reasonable preference 
categones, as a mandatory feature of local authorities’ allocations policies, is 
evidence of this assertion. Indeed, despite its evident enthusiasm for alternative 
allocations schemes, the Government cautions that where authorities adopt such 
schemes they must ensure that, overall, reasonable preference 1s given to applicants 
falling within the relevant categories.” It will be argued that while the 2002 Act 
ostensibly leaves local authorities a free hand to achieve the ‘nght’ balance between 
choice and need and, as such, to respect local autonomy, that freedom is 1n practice 
tightly constrained by indirect means. 


THE RELEVANCE OF BEHAVIOUR 


The phenomenon of anti-social behaviour has excited considerable political, 
academic’ and media interest.’ This part of the note examines how an appli- 
cant’ behaviour (or the behaviour of a member of their household) is relevant to 
the application process for public sector housing. The early focus on dealing with 
anti-social behaviour was directed at the eviction of local authority tenants from 
council housing. Thus the 1996 Act contained new provisions aimed at allowi 

social landlords to evict more easily tenants guilty of anti-social behaviour. 
Such provisions include the use of introductory tenancies, extended grounds for 
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60 © The Modem Law Review Limted 2004 


Emma Laurie 








possession and new forms of injunction. Attention has also been focused on the 
potential to exclude ‘undesirable’ applicants from public sector housing. The 1996 
Act allowed local authorities, in their allocations policies, to determine classes of 
people who were or were not qualifying persons for the purposes of access to the 
housing register.” The question of an applicants behaviour was not explicitly 
addressed in that Act, although the 1996 version of the accompanying Code of 
Guidance cited people with a history of anti-social behaviour as among the 
groups that could be determined by local authorities to be ineligible for the hous- 
ing register. 

Under the 2002 Act, the behaviour of an applicant is directly relevant at three 
stages in the application process. The term used in the Act is ‘unacceptable’ rather 
than anti-social. The first stage is in determining the eligibility of an applicant for 
housing. A local authority has the power to decide that an applicant is to be trea- 
ted as ineligible for housing if 


[H]e, or a member of his household, has been guilty of unacceptable behaviour ser- 
ious enough to make him unsuttable to be a tenant of the authority and in the ar- 
cumstances at the time his application is considered, he is unsuitable to be a tenant of 
the authority by reason of that behaviour” 


The section defines unacceptable behaviour as that which, if the person were a 
secure tenant, would entitle the local authority to a possession order.” It would 
appear that ‘unacceptable behaviour’ has a wider definition than anti-social beha- 
viour)™ since unacceptable behaviour can encompass rent arrears, as well as the 
more widely recognised ‘fault’ grounds.’* The second stage at which an appli- 
cants behaviour is germane is in determining priorities between applicants who 
fall within the reasonable and additional preference categories. A new provision 
allows the authority’s scheme to take into account factors including ny behaviour 
of a person (or a member of his household) which affects his suitability to be a 
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tenant’ Unlike at the first (and third) stage, there ıs no statutory test for such 
behaviour. While the Code advises that this provision allows local authorities to 
take into account good as well as bad behaviour, it appears that under this measure 
authorities would be able to take into account misbehaviour that was not serious 
enough to justify a decision to treat the applicant as ineligible, or to give him no 
preference; for example, minor rent arrears.* The third stage is found in a new 
subsection which obviates the requirement to give any preference to people 
whom the authority has decided have been guilty of unacceptable behaviour.” 
For the purposes of this provision, the same quasi-repossession test, discussed in 
relation to stage one, applies. This subsection allows local authorities to remove all 
pnority from applicants if the test is satisfied. 

It is difficult to discern the intended relationship between stages two and three 
of the assessment (leaving aside the Government’s view that the second stage en- 
ables local authorities to take into account good behaviour™). It appears that at 
the second stage an applicant’ priority can be reduced but s/he must still be given 
a reasonable preference. The third stage suggests that applicants may legitimately 
be accorded no preference at all and their claim would then presumably fall to be 
determined against other applicants who cannot bring themselves within the rea- 
sonable preference categories. It has been suggested that this third stage was added 
in response to the concerns of a number of local authorities in areas where there is 


no shortage of housing.” 


From groups to individuals 


As discussed above, the 1996 Act permitted authorities to specify groups of people 
as ineligible for housing, and there appears to have been broad support for the 
abolition of such blanket exclusions”? It is clear that the support of the local gov- 
ernment representative body, the LGA was predicated on authorities retaining (or, 


£ 


indeed, gaining) the discretion to decide that individual applicants should not be ~ 


allocated housing because of their behaviour.” It was noted earlier that the 2002 
Act implicitly abolishes the imposition of ‘waiting list’ qualifications. It might be 
presumed that this provision would be highly contentious, given the historically 
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strong support by local authorities for such qualifications."*" However, the LGA 
has itself advocated the principle of ‘open’ housing registers, but combined with 
the ability of local authorities to refuse housing to individual applicants on speci- 
fied grounds such as inappropriate conduct.” It is probable, therefore, that a link 
exists between the LGAs support for the abolition of waiting list qualifications 
and the 2002 Acts new provisions concerning an applicants behaviour.” 


THE ILLUSION OF AUTONOMY? 


It has been seen that the 1996 and 2002 Acts share many features in common, both 
prescriptive and discretionary. For example, the 2002 Act maintains the alloca- 
tions framework of its predecessor as well as the reasonable preference formula. 
During its parliamentary passage, the Government claimed that the 2002 Act 
established an all-embracing, transparent and objective framework within which 

local authorities could come to balanced and fair judgements.™ It was argued in 
the opening section of this note that sentiments expressed in the Green Paper sug- 
gested that the current government is attempting to persuade local authorities to 
abandon, or at least modify, their traditional top-down approach to allocating 
housing, by putting applicants at the centre of the process. This is illustrated by 
the adoption of the new nomenclature of ‘letting’ housing, rather than the tradi- 
tional notion of ‘allocating’ housing, with its bureaucratic connotations. There 
are three points to make in this regard. 

First, although the Government has clearly set out its policies in this area, it has 
been seen that local authorities are nevertheless given considerable latitude within 
the legislation to develop and implement their own local responses, since the 
relevant provisions are predominantly expressed as powers, rather than duties, with 
a concomitant impact on local authorities’ discretion. Secondly, such provisions 
operate alongside a more traditional approach to allocating housing according to 
measured need, as evidenced by the maintenance of the reasonable (and 
additional) preference categories. Indeed, in contrast to the Green Paper, the leg- 
islation maintains the old language of ‘allocations’ rather than that of ‘lettings’. 
The third point is that the Government’ policies can in certain respects be seen to 
build on housing practice dating back to the 1990s, ting that the policies 
may at least in part have emanated from the localities.~’ This is particularly true 
of the ‘behaviour’ provisions. For example, the Social Landlords Crime and 





131 J. B. Cullingworth, Housing and Local Government (London: Allen & Unwin, 1966) 129. 
n 129 above, 14. 
It should also be noted that the Act allows local authorities to take into account a person’ ‘local 


connection’ in determining priorities between those people falling into the reasonable and addi- 
tional preference categories: s 167(2A)(c). 


BR 


134 HC Standing Committee D col 10 1 February 2001, Nick Raynsford MP, Minister of State for 
Housing and Local Government. 

135 n 28 above, ter 9. 

136 See, for example, s 14 amen s 160 and s 16 amending s 167. 

137 The LGA supports the principle of greater tenant choice, although ıt remains concerned at how 


vulnerable applicants will fare in a choice-based system, with its emphasis on proactive participa- 
tion by the applicant: n 129 above, 38. 
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Nuisance Group was established as an issue-specific lobbying group following : a 
major local authority conference on anti-social behaviour in 1995," Further, it 
was suggested above that while the LGA supported the abolition of the exclusion 
of groups of people from the housing register, it strongly advocated allowing 
authorities to retain the power to exclude individuals from housing, on the basis 
of their behaviour. As such, it appears that the behaviour provisions originated as 
much in local government as from central government. Indeed, there appears to 
be broad political agreement (both at the centre and the localities) over the 
desirability of giving local authorities strong powers to deal with unacceptable 
behaviour.” f 

On this evidence the 2002 Act does appear to demonstrate a shift in the central- 
local government relationship, towards a more consensual approach with greater 
emphasis being placed (again) on local government's right to exercise considerable 
autonomy in this sphere. Notable by their absence are the numerous and broad 
regulation-making powers that were such a prominent feature of the 1996 Act.” 
While it could not be argued that the 2002 Act represents a return to the legisla- 
tively unstructured pre-1996 era, the emphasis in the 1996 version was on local 
authorities’ duties, whereas the stress in the 2002 Act is on their powers. As such, 
the 2002 Act may evidence a new era of entente cordiale in central-local government 
relations, at least in the sphere of social housing. Notwithstanding this generally 
positive conclusion, it is necessary to consider how local freedom may be 
constrained, despite the apparently permissive nature of the Act. 

In this regard it is instructive to examine more critically the Government’ 
support for the introduction of greater choice in social housing, which builds on 
the consumerist policies of previous Conservative administrations! The Govern- 
ment has made it clear that the principle of consumer choice is closely related to 
its modernising agenda for public services,“? a chief component of which is in- 
creasing local accountability.” In contrast with the cruder ‘command and contro? 
style of regulation that typified much of the period between 1979 and 1997," the 
regulatory strategy adopted by the current government to persuade authorities to 
modernise the management and delivery of local services combines a ‘carrot and 
stick’ approach." On one side is the promise of a relaxation of central controls as a 
‘reward for authorities that can demonstrate sound management of their own 





138 http:/Avww.crimereduction gov.uk/ntisoaalbehaviour3 htm 
139 A new provision was included ın the Homelessness Bull to reflect debates at Commuttee Stage of 
Sob anh ious Homes Bill, HC Deb vol 371 col 46 2 July 2001, Nigel Waterton MP 

40 U the 2002 Act, the Secretary of State has the power to regulations to prescube other 
classes of people from abroad who are ineligible for housing accommodation s 160A(5). 

441 It has been observed that while there have been a number of shifts in the detail of houmng policy 
and the introduction of new initiatives, New Labour has continued with much of the housing 
policy agenda pursued under the Conservativer T. Stirling and R. Smith ‘A Matter of Choice? 
Policy Divergence in Access to Social Hounng Post-devolution’ (2003) 18 Housing Studies, 145—- 
158, 145. 

142 Office of the Deputy Prime Minister, How to Choose Choice: Lessons from the First Year of the ODPM’s 
Pilot Schemes (London ODPM, 2002) para 23 

H3 n 23 above 

144 This style of regulation is exemplified by the policy of compulsory competitive tendering (CCT) 

M5 P. Vincent- Jones, “Values and Purpose in Government: Centraltocal Relanons in 
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affairs, according to centrally defined criteria.“* On the other side, the Prime 
Minister, Tony Blair has made it clear that the Government is willing to intervene 
directly in local government affairs if local authorities fail to adopt its modernisa- 
tion agenda.” Vincent-Jones has characterised the regulatory approach adopted 
by this government as a process of ‘responsibilisation’: 


This concept refers ... to the ways in which the organisational thinking and strate- 
gic orientation of local authorities are being brought into alignment with central 
policy objectives through the inculcation of common ... norms and values whose 
combined effect is the self-steering’ of these corporate bodies in directions the gov- 


ernment wishes them to move.’ 


PEDE SN S eee 
dency of local authorities on central government.” It has also been argued that a 
process of managerialisation, embodied in the Best Value regime, has resulted 
increasingly in local government becoming a ‘policy-free zone’ and the role of local 
authorities has become to deliver centrally determined policies in a managerialist, 
strategic way.” The concept of Best Value is central to the Government’s moder- 
nisation agenda and was introduced by the Local Government Act 1999."! The 
general duty requires a best value authority’ to make arrangements to secure 
continuous improvement in the way in which its functions are exercised, having 
regard to a combination of economy, efficiency and effectiveness.’ Authorities 
are required to conduct Best Value Reviews of their functions.’ In their 
Reviews, authorities must challenge (why, how and by whom a service is being 
provided), compare (with the performance of others across a range of relevant 
indicators, taking into account the views of both service users and potential 
suppliers), consult (local taxpayers, service users, partners and the wider business 
community), and use fair and open competition wherever practicable as a means 
of securing efficient and effective services.” 





H6 "Beacon authorities that meet central government’ criteria of excellent performance may be ex- 
empted from financial controls and restricuons that would otherwise apply, reflecting the philo- 
sophy that central interference should vary inversely with the demonstrable ability of authorities 
to manage thew own affairs’ ibid, 41. See also, Department of the Environment, Transport and the 
Regions, The Beacon Council Scheme: Prospectus (London. DETR, 1999). 

H7 Tony Blair speaking at the Labour Party's local government conference in February 1998; quoted 
in H Atkinson and S Wilks-Heeg, Local Government from Thatcher to Blair (Cambridge: Polity, 2000) 
266. 

148 P. Vincent-Jones, From Housing Management to the Management of Housing The Challenge of 
Best Value’ in Cowan and Marsh n 109 above, 255-256 

149 Ibid, 256 

150 S Maile and P. Hoggett ‘Best Value and the Politics of Pragmatism’ (2001) 29 Policy & Pohtics, 509, 


512. 

151 The Act recerved the Royal Assent on 27 July 1999. 

152 All local authontes are covered; Local Government Act 1999, s 1. 

153 Ibid, s 3(D. 

154 Ibid, 35 

155 The Local Government (Best Value) Performance Plans and Reviews Order 1999 (SI 1999 No 
3250) and Department of the Environment, Transport and the Regions, Circular No 10/99 (Lon- 
don: The Stationery Office, 1999). 
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Specifically in relation to housing allocations, Somerville argues that local 
authorities are subjected to the Best Value regime as part of the move towards a 
managerial ‘lettings’ system, rather than a bureaucratic allocations’ model. It has 
been observed that the provisions contained in the 2002 Act relating to offering 
applicants and tenants greater choice are expressed primarily as powers, rather 
than duties. However, it now appears that authorities will effectively be obliged 
to offer some degree of choice in order to demonstrate Best Value. As Vincent- 
Jones observes, ‘while on the face of it a local authority has the freedom to provide 
services using traditional or innovative methods, it is unlikely in practice to be 
able to demonstrate Best Value to the satisfaction of auditors and the Secretary of 
State by following just the ‘traditionaP route’. Indeed, the Office of the Deputy 
Prime Minister has laid down targets for the number of authorities to have 
choice-based lettings schemes in operation by certain dates. ”? Such targets would 
appear to run counter to the generally permissive nature of the 2002 Act. Further, 
although the 2002 Act does not prescribe the type of allocation scheme to be 
adopted by authorities, and the Government has stressed that each scheme must 
be developed to reflect local circumstances, nevertheless i it has identified the key 
principles underpinning a choice-based lettings system,” as well as a number of 
detailed procedures that ‘must be considered’. Consequently, it appears that in 
practice authorities will have little choice but to incorporate the Government's 
preferred consumerist principles in their housing allocations policies. 

Consumer choice 1s associated with the Thatcher/Major preference for the pri- 
vatisation of formerly publicly provided services“ and was arguably used as a fa- 
gade by those administrations effectively to by-pass local authorities and to create 
a direct relationship between the citizen-consumer and central government. 
Many would agree that the introduction of greater choice in social housing is a 
laudable aim, and genuine choice implies the ability of authorities to determine 
the level and quality of services according to consumer demand. Under this mod- 
el it should be possible, for example, for local people to agree tax mses to fund 
enhanced service provision. However, while authorities will apparently be 
required to offer at least some form of choice to applicants and tenants, it is clear 
that they do not have a completely free hand. As we have seen, the 2002 Act maintains 
the reasonable preference categories and concomitantly a notion of allocating 
housing according to need. Consequently, the requirement to offer choice is 
in addition to the requirement to ensure the most vulnerable in society are given a 








3i 


P. Somerville, ‘Allocating Housing — Or ‘Letting’ People Choose’ in Cowan and Marsh n 109 

above, 120. See also Vincent-Jones, n 148 above. 

157 n 145 above, 42. 

158 By 2005 25 per cent oflocal authorities should have a choiwce-based lettings scheme and this should 
reach 100 per cent by 2010: n 142 above, para L1. This ıs despite the fact that full evaluation of the 
government funded pilot programme will not be completed until autumn 2003: n 141 above, 154. 

159 These are- initiative taken by the customer; market information for the customer; property and 
neighbourhood information for the customer; system for vulnerable households, eligibility and 
section criteria; communications. n 142 above, para 2 5. 

160 Ibid, para 26. 

161 n 26 above, 140. 

162 I Loveland, ‘Local Authorities’ in R. Blackburn and R. Plant (eds) Constitutional Reform: The 


Labour Governments Reform Agenda (London: Longman, 1999) 319 
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degree of preference in access to public housing. The Government is e on 
how meeting housing need can be reconciled with offering choice,” and 
acknowledges that the central aims that it has identified of choice-based lettings 
schemes* are not necessarily themselves compatible! Indeed, by requiring 
them to meet potentially conflicting demands, the Government is placing some 
authorities (particularly those in high demand areas) in an invidious position. 
It can be argued that the necessity for authorities to reconcile competing needs 
is an important characteristic of local government, as opposed merely to local mar- 
agement and that by leaving such choices to the localities, central government 
is respecting local autonomy.” However, given the continued tight control 
exercised by the centre over expenditure, it appears that the form of consumerism 
envisaged by Best Value is essentially managerial in character and is concerned 
more with managing limited resources than giving local government any real 
opportunity for innovation A similar form of constrained freedom was 
introduced by the Local Government Act 2000. This Act conferred on local 
authorities a general power of competence but, as Oliver observes, was accom- 
panied by a continuation of local government’s reliance on funding from central 
government rather than freedom to raise revenue from its own tax base’."” 


CONCLUDING REMARKS 


The parliamentary debates on the Homelessness Act 2002 suggest that a large 
measure of consensus existed between the major political parties concerning the 
desirability for a generous measure of local discretion in the sphere of allocating 
public sector housing. There 1s also much in the 2002 Act that will doubtless be 
welcomed by local government. It 1s questionable whether the Act evidences a 
return to the halcyon era of centraltocal relations (if, indeed, such an era ever 
existed). While the 2002 Act does appear to offer a high degree of autonomy to 
authorities, the practical effect of the related Best Value policy on local activity in 
housing allocations should not be overlooked. Such indirect interference is not, of 


163 n 142 above, para 22 

164 Managenal efficiency, tackling low demand, building sustainable communities, helping vulner- 

able and excluded groups and improving information for policy making and investment deci- 

sions, ibid, para 23 

Ibid 

166 The situation could be exacerbated by the extension of the priority needs categories for homeless 
people (The Homelessness (Priority Need for Accommodation) (England) Order 2002, SI 2002 
No 2051) which will inevitably result in an increase in the number of homeless households acces- 
sing social housing via the homelessness route: n 141 above, 149. 

167 A parallel can be drawn with the requirement for authorities, under the Best Value regime, to 
balance the needs of both council taxpayers and users of local services. In this regard, Leigh ob- 
serves that the possible tension between cost and quality of services 1s left largely unresolved; n 26 
above, 339-40 

168 n 150 above, 513 

169 To do anything having regard to the effect on the achievement of sustainable development in the 
UK, which they consder 1s likely to promote or improve economic, social or environmental 
well-being Local Government Act 2000, s 2(1 

T70 D Oliver, Constitutional Reform in the UK ( rd: OUP, 2003) 298. 
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course, a new phenomenon. During the 1980s, Conservative governments left in 
place the traditionally discretionary allocations provisions but by requiring local 
authorities to sell their housing stock under the Right to Buy provisions, they 
significantly diminished local authorities’ ability to exercise that discretion.” 

It has been suggested that introducing ideas of consumer choice into the alloca- 
tion (or letting) of social housing need not necessarily result in greater central 
control. While the technique of regulation, as evidenced by the discretionary 
nature of the 2002 Act, may have changed in comparison with its predecessor, it 
is clear that the choice offered by authorities will be constrained, and the nature of 
that constraint will remain largely ın the hands of central government. Thus it has 
been observed that while the overall centraltocal relationship may be more 
positive in tone than it was in the 1980s, local government is by no means guaran- 
teed more autonomy under New Labour’.’” 








171 The Right to Buy has resulted in 14 million counal homes being sold; S Wilcox, Housing Finance 
Review 2000/2001 (York: Joseph Rowntree Foundation, 2000) 113. The total stock of council hous- 
ing in the UK is approximately 37 million: Office of the Deputy Pume Minister, Housing Statistics 
Live Tables, table 101; available at http://www.odpm.gov.uk. 

172 n147 above, 268 
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Unifying Unfair Terms Legislation 
Elizabeth Macdonald* 





INTRODUCTION 


There are two major pieces of UK legislation which focus on unfair terms — the 
Unfair Contract Terms Act 1977 (UCTA) and the Unfair Terms in Consumer 
Contracts Regulations 1999" (the Regulations). For over twenty-five years UCTA 
has been rendering exemption clauses in consumer and business contracts ineffec- 
tive, either automatically or because they fail a reasonableness test. In the consu- 
mer context the Regulations apply a fairness test to non-individually negotiated 
terms more generally and have been seen as ‘turning on its head ... the general 
duty of the lawyer to draft wholly and exclusively in the interests of the client’? 
UCTA and the Regulations are probably the two single most significant pieces of 
legislation in the field of contract law in the UK. Together they provide a power- 
ful weapon against unfair terms. Unfortunately, they are completely unrelated to 
each other. Each individually 1s not an easy piece of legislation to understand and 
the complexities become considerable when their differences and overlaps fall to 
be considered. It is therefore to be welcomed that the Law Commissions have 
now ventured into this maze with a consultation document. Its terms of reference 
relate not only to the substance of a replacement piece of legislation but also to 
making it ‘clearer and more accessible to the reader’ and provisional proposals 
relate to unification and simplification.’ It is the purpose of this note to consider 
those proposals. First, ıt will briefly outline the two pieces of legislation and their 
disparities. Secondly, it will outline the Law Commissions provisional proposals 
and finally it will consider some aspects of those proposals in detail. 


OUTLINE OF THE CURRENT LEGISLATION 


UCTA is a very familiar piece of legislation. Broadly, it addresses the problem of 
unfair exemption clauses and has been seen as removing the need to stretch the 





* Professor of Law, Univernty of Wales, Aberystwyth 


1 SI implementing the EC Directrve on Unfair Terms in Consumer Contracts 93/13/EEC. 

2 Pat Legal Director, Office of Pair Trading, “The Challenge of the Regulations’ OFT 
Unfair Contract Terms Bulletin No 4, 19 — The reference was to the Directrve from which the 
Regulations derive as such, but the Regulanons are very closely based on the Directive and 
provide for its implementation in the UK. 

3 Unfair Terms in Contescts Law Commission Consultation Paper No 166, Scottish Law Commussion 
Discussion Paper No 119. 


© The Modem Law Review Limited 2004 (2004) 670) MLR 69-93 
Pubished by Blackwell Puhinhmg, 9600 Garmngton Road, Oxford OX4 ZDQ, UK md 150 Mam Street, Malden, MA 028, USA 


Unifying Unfair Terms Legislation 


common law to do so through, for example, Strained construction’.* It does not 
address all exemption clauses, but basically only those which attempt to exclude 
or restrict ‘business liability’ and which fall within the compass of one of its 
‘active sections® (eg clauses dealing with liability for negligence,’ or which are 
used against someone dealing as a consumer or by one party in their ‘written stan- 
dard terms of business’, or clauses excluding or restricting liability for breach of 
certain implied terms in ‘goods’ contracts”) and which are not in contracts which 
are excluded wholly or ın part from its operation (eg insurance contracts”). It does 
not merely provide assistance to consumers, but in appropriate cases can also be used 
in relation to a business transaction by a business faced with an exemption clause as, 
for example, where the clause is to be found in the other business party's written 
standard terms.” In addition to its application to contract terms it also applies to 
non-contractual disclaimers seeking to exclude or restrict liability in negligence.” 
In some cases it makes exemption clauses automatically ineffective, as with attempts 
to exclude or restrict liability for negligently caused death or personal injury,” but for 
the most part, it renders exemption clauses ineffective unless they satisfy the require- 
ment of reasonableness’.* UCTA is enforced solely through the use of its provisions 
to render a term ineffective when there is a dispute in relation to a particular contract. 

The Unfair Terms in Consumer Contracts Regulations are an implemen- 
tation of the EC Directive on Unfair Terms ın Consumer Contracts” (the Direc- 
tive), replacing the prior implementation in the 1994 Regulations of the same 
name.” Basically the Regulations apply a fairness test to terms ın contracts between 
‘consumers’ and sellers or suppliers’, which have not been ‘individually negotiate? 








4 Eg Photo Production Ltd v Securicor Transport Ltd [1980] AC 827, 851, George Mitchell (Chesterhall) Ltd v 
Finney Lock Seeds Ltd [1983] 2 AC 803,810. 

5 But see s6(4 for a limited exception 

6 There is a clear basic division in UCTA between those sections setting out the Acts basic scope, the 
definition sections (which set out definitions of terminology used elsewhere in the Act), and the 
Active sections which set out what 1s to happen to an exemption clause in a particular ntuation or 
dealing with a particular subject matter 1e whether it 1s to be rendered automatically ineffectrve or 
1t 18 to be ineffective unless ıt satisfies the requirement of reasonableness, On UCTA generally see 
E Macdonald, Exemption Clauses and Unfaw Terms (London: Butterworths, 1999), L. Koffman & 
E. Macdonald, The Law of Contract (Croydon Tolley, 2001) Ch 10. 

7 32 Simular provision 1s made for Scotland in s 16. 

8 s3 Similar provision is made for Scotland ın s 17 

9 ss6and7 Similar provision is made for Scotland ın ss 20 and 21. 

10 Sched 1 (Similar provision 1s made for Scotland ın 515), s 26. See also s 29 (saving for other 
relevant legislation and international agreements). 

11 s3 In the Scottish part of UCTA see s 17. 

12 s 2 Those seeking to exclude or restrict busness liability for negligently caused death or 
personal injury are automatically ineffectrve In relation to other loss or damage the test of 
reasonableness is applied (In Scotland, this 1s covered by s 16). 

13 52 (1). Sumilar provision is made for Scotland in s 16. 

H Eg s 2(2), 33, s 6) (Sumular provision is made for Scotland ın ss s 16(1)(a), s 17, s 20{2)(1i)). On the 
Troeen of reasonableness see s11 (Sımılar provwon 1s made for Scotland ın s 24) and sched 2 

15 sS 

16 93/13/REC OJ 1993 L 95/29 

T7 The main differences between the two sets of Regulations lies in the addition, first, ın the 1999 
version of powers for ‘qualifying bodies’ to take preventive action as well as the Director General 
of Pair Trading to whom, alone, they were given in the earlier vernon Secondly, the language of 
the 1999 version was brought even closer to that of the original Directive than the earlier version 
and cleared up certain difficulties as to the coverage of contracts dealing with land, for example 
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and any unfair term does not bind the consumer. The test of unfairness requires 
that, contrary to the requirement of good faith, there should be a ngnificant im- 
balance in the rights and obligations of the parties to the detriment of the consu- 
mer.” In addition, schedule 2 contains a grey list’ of terms which may be regarded 
as unfair. Certain ‘core’ terms are excluded from being the subject matter of the 
fairness test, provided they are in plain intelligible language? (‘Core terms are ba- 
sically ‘price’ terms or those which define the main subject matter of the contract).”” 
The Regulations are enforced not only in relation to individual contracts but also 
on a more general basis. The Director General of Fair Trading and, since the 1999 
version of the Regulations, also the qualifying bodies listed in schedule 1, are given 
more general ‘preventive powers’ so that they can obtain injunctions to prevent the 
further use, or recommendation for use, of unfair terms drawn up for general use.” 

Some immediate contrasts can be made between the two pieces of legislation. 
Firstly, the 1977 Act is basically restricted to terms which exclude or restrict liabi- 
lity’ and there is no such limitation of the Regulations to a specific type of term.” 
However, unlike UCTA the Regulations are restricted to terms which have not 
been indrvidually negotiated.” Section 3 of UCTA, for example, encompasses 
exemption clauses in contracts where one party ‘deals as consumer’, whether the 
terms are individually negotiated or not. In addition, whilst the Regulations are 
restricted to contracts between ‘consumers’ and ‘sellers or suppliers’, UCTA also 
extends to some contracts between businesses and does so most broadly where 
one business contracts on the others written standard terms.” The Regulations 
basically always operate through the test of unfairness.” UCTA applies a test of 
reasonableness, but in addition, has a small ‘black list’ of terms which are automa- 
tically ineffective. The grey list’ of terms in schedule 2 of the Regulations merely 
provides guidance as a list of terms which ‘may be unfair’. The finding of a term 
on the list does not even mean that the burden of proof 1s reversed. Under the 
Regulations, it is always for the consumer to prove that the term is unfair. Under 
UCTA it is for the party claiming that the exemption clause satisfies the require- 
ment of reasonableness to prove that it does.” The final broad point of compar- 
ison to note here is in the area of enforcement. Obviously both pieces of 
legislation can be used in relation to a specific contract between the parties to a 











18 Reg 5 

19 Reg 6 (2). In addition, Reg 4 (2) makes it dear that the Regulations do not encompass ‘contractual 
terms which reflect’ mandatory statutory or regulatory provisions or the provisions or principles 
of international conventions. 

20 For discussion of the scope of the core’ terms exemption see eg E. Macdonald. ‘Scope and Fairness 
of the Unfair Terms ın Consumer Contracts Regulations, Director Genenil of Fait Tiading v First Na- 
tonal Bank’ (2002) 65 MLR 763, 765-768. 

21 Reg 12 

22 The wide approach to exemption clauses in UCTA, with eg the coverage of s 3(2)(b), means that 
the gap 1s not as wide as it might at first sight appear. This point will be returned to below — see 
text at n 94. 

23 Reg 5 

24 33. See also s 17 for Scotland 

25 There is, in effect, a single black listed term — arbitration clauses in consumer contracts dealing 
with daims for a modest amount (as specified from time to time) are deemed unfair under the 
Regulations (Arbitration Act 1996). 

26 3116) 
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dispute. As has been indicated, that is all that UCTA does and in contrast, under 
the Regulations, the Director General of Fair Trading and the ‘qualifying bodies’, 
are given powers to try to prevent the continued use of unfair terms drawn up for 
general use?” The significance of this should be emphasised. In considering terms 
referred to him under the Regulations, the Director General of Pair Trading has 
found terms still in use which would be automatically ineffective under the 1977 
Act. Terms which cannot have the effect they may appear to have may be used to 
mislead, or even to intimidate, the consumer.” Further, in Director General of Fair 
‘Trading v First National Bank Lord Steyn made the point” that the ‘system of 
pre-emptive challenges is a more effective way of preventing the continued use 
of unfair terms and changing contracting practices than ex casu actions’ and, of 
course, if consumers are prevented from encountering unfair and ineffective terms 
they cannot be misled or intumidated by them. 

Plainly, there are considerable distinctions and overlaps between UCTA and 
the Regulations and great complexity for those affected by them. The complexity 
is particularly unfortunate in relation to provisions intended to protect consumers 
but it also undesirable from the perspective of businesses seeking to ensure that _ 
they are not using terms which are ineffective under either piece of legislation. 
The desirability of dealing with the overlaps and inconsistencies’ between UCTA 
and the Regulations was recognised by the Law Commissions” and the 
provisional proposals for reform now fall to be considered. 








OUTLINE OF THE PROPOSALS 


As has been indicated, the Unfair Terms in Consumer Contracts Regulations are 
only concerned with contracts between consumers and sellers or suppliers, 
whereas UCTA also deals with business-to—business contracts and both situations 
had to be considered by the Law Commissions and each will be outlined in turn 
below. Before that occurs two preliminary points should first be made. 

First, as will be seen, in the possible legislation, protection against unfair terms 
is envisaged for both consumers and businesses, but it is greater for consumers. 
The point at which the distinction is drawn between business-to-business 
contracts and consumer contracts will be significant. The Law Commissions 
propose the line that.” 

“Consumer contract” means a contract between — 
(a) an individual (“the consumer”) who makes contracts for purposes which are not 
related to any business of his, and 


(b) a person (“the business”) who makes the contract for purposes which are related 
to his business. 











27 Reg 12 

28 Eg OFT Unfair Terms Bulletin No 3, at 12 

29 OFT Unfair Terms Bulleun No 3 at 4.4. 

30 [2001] 3 WLR 1297, para 33. 

31 Para 4 2, Unfair Terms in Contescts Law Commission Consultation Paper No 166, Scottish Law Com- 
misson Discussion No 119 

32 $15 of the draft unified legislation. It would also exclude employment contracts 
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This approach to ‘consumer contracts’ is more restricted than that taken to who 
‘deals as consumer’ under UCTA™ and it more closely mirrors the Directive and 
the Regulations. Under UCTA, for example, a company may deal as consumer 
(whereas ‘consumer contracts’ are to be restricted to ‘individuals’) and someone 
making a contract related to their business may ‘deal as consumer’ provided the 
contract is not integral to the business or regularly occurring.* The proposed 
requirement, that for a consumer contract, the individual must be contracting 
for ‘purposes which are not related to his business’ was seen as meaning that even 
transactions which the business does not regularly undertake would fall outside 
the consumer category.” Nevertheless, it was thought that there would be 
sufficient protection against unfair terms for businesses without the need to 
expand the consumer categorisation further.” 

As has been indicated, the Law Commissions’ proposals are considered below 
using a basic division into ‘consumer contracts’ and ‘business-to-business contracts 
and that reflects the bulk of the consultation papers coverage. However, the sec- 
ond preliminary point to be made here is that there is some additional coverage. It 
was noted above that UCTAS application is not restricted to contractual exemp- 
tion clauses but also controls non-contractual exemptions relating to business lia- 
bility for negligence.” The Law Commissions propose that such control continue 
in the unified legislation, and be enhanced by the extension of the more general 
preventive control by eg the Director General of Fair Trading” In addition, in 
relation to certain implied terms in goods contracts,” UCTA also polices some 
contractual exemptions dealing with individual, rather than business, liability (ie 
in consumer-to~business sales or ‘purely private’ sales). The provisional proposal is 
also to preserve these controls.“ It is envisaged that the control of contractual 
and non-contractual exemptions of negligence liability,” and of exemptions 
relating to non-business liability for the particular implied terms, be dealt with 
in separate parts of the proposed unified legislation. As has been indicated, the 
broader coverage 1s envisaged as being provided by parts controlling terms in 








B S12 

34 R&B Customs Brokers Ltd v United Domimon Trust [1988] 1 All ER. 847. The appropnateness of the 
approach which the courts have taken to deals as consumer’ 1s very much open to question (see eg 
E. Macdonald, Exemption Clauses and Unfair Terms (London: Butterworths, 1999) 139-141) 

35 UnfeirTérms in Contracts, Law Commission Consultation Paper No 166, Scottish Law Commission 
Discussion Paper No 119, paras 385, 5.11 

36 paras 59-512 The further restrictions considered by the Law Commission on who deals as 
consumer’ under UCTA have bancally now been removed for ‘indrviduals’ by the Sale and Supply 
of Goods Regulations 2002 (SI 2002/3045), implementing the Directrve on Certain Aspects of 
Consumer Goods and Associated Guarantees (Council Directive 99/44/EC). 

37 $2. 

38 Unfair Terms in Contracts, Law Commision Consultation Paper No 166, Scottish Law Commission 
Discussion No 119, 71-77. 

39 As to title and correspon with description or sample — s 6. See also s 20 for Scotland. 

40 Unfair Terms in Contacts, Law Commisnon Consultation Paper No 166, Scotush Law Commussion 
Discussion Paper No 119, paras 6 1-612 

41 Where the exempton 1s contained im a contractual term this control will overlap with the more 
general control of terms in consumer contracts or business-to-business contracts conndered 
below. 
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consumer contracts and in business-to-business contracts and those will now be 
considered in turn. 








Consumer contracts 


Obviously, in the consumer context, any unified legislation has to provide a suh- 
cient implementation of the Directive on Unfair Terms in Consumer Contracts.” 
However, that is a minimum measure, permitting Member States to provide 
further protection” and the Law Commissions recognised that, despite its limita- 
tions to exemption clauses, at some points UCTA provides greater consumer protec- 
tion than the Regulations They took the view that the level of consumer protection 
afforded cumulatively by the present legislation should basically be maintained un- 
der the new regime and, to an extent extended.“ Basically, with certain terms ex- 
cluded from control, and with certain other terms made automatically ineffective, 
in the consumer context, the envisaged unified legislation would subject all terms% 
to a test of whether they were fair and reasonable. This requires further explanation. 
Implementation of the Unfair Terms Directive would require the unified 
regime not to be restricted to particular types of terms — like exemption clauses. 
However, in order to maintain the current level of protection ıt was recognised 
that the unified legislation would also need to maintain UCTA’ automatic inef- 
fectiveness of certain terms*® and, as under UCTA, not restrict the protection to 
non-negotiated terms.” As the lack of restriction to non-negotiated terms would 
extend beyond exemption clauses, the proposed legislation would extend the po- 
licing of ‘unfair’ terms beyond that of the current law, but when account is taken 
of the wide approach of UCTA to the identification of exemption clauses, the 
extension of control is quite limited** and, in any event, an extension in the con- 
sumer context seems unlikely to be controversial. There was criticism of the ori- 
ginal draft Directive when it was not restricted to standard terms and would have 
encompassed negotiated terms,” but even outside of the context of standard form 
contracts, there are likely to be, at the very least, information problems for 





42 And now also Council Directive 99/44/EC on Certain Aspects of the Sale of Consumer Goods 
and Associated Guarantees 

43 Recital 12, 

44 Unfair Terms in Contracts, Law Commussion Consultation Paper No 166, Scottish Law Commusnon 
Discussion No 119, 4 224.29, 

45 There would a threshold eureen tat doe teens be detuimieneal ta the consumer but that 1s 
merely to show the direction in which the term must be unfair in order to be ineffectrve — para 
4.92 

46 Para 4.34. There was seen to be no need to reproduce section 5 of UCTA ın the new regime, it was 
seen as no longer needed 

47 Paras 4.41-4.50. 

48 See further text at n 94 

49 Such lack of restriction to Standard terms’ was seen as a ‘drastic restriction of the autonomy of the 
indrvidua, and the line taken that Such a restriction of freedom of contract would lead to con- 
siderable dilution of the pnnciple of a free market economy’. It was seen as only ‘acceptable if it 
could be shown that the consumer tends to be at a disadvantage when entering any contract’ so 
that ‘the contract would not be an expression of self-determination but a means by which the 
superior party could impose its will on the inferior’. (H. Brandner and P Ulmer "The Community 
Directive on Unfair Terms in Consumer Contracts: some critical remarks on the proposal smb- 
mitted by the EC Commussion’ [1991] CMLRev 647, 652—653) 
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consumers in deciding to contract™ and, apart from the ‘core terms’, the Law 
Commissions did not think that the consumer's level of knowledge and under- 
standing was likely to be such as to make any negotiation meaningful.” In 
addition, as the Law Commissions also noted, Denmark, Finland, France and 
Sweden have not excluded negotiated terms from their unfair terms legislation 
Spparently without problems arising’.** Of course, even in the consumer context, 
the unified legislation would contain certain limitations on the terms policed, 
such as ‘transparent’ core terms™ and ‘transparent’ terms reflecting what the 
law would be in the absence of contrary agreement.” 

As has been indicated, although there would be some automatically ineffective 
terms, the basic level of protection provided by the new regime would stem from 
a test of whether the relevant terms are ‘fair and reasonable’. The test would be 
whether the term is a ‘fair and reasonable one’, judged by reference to the time of 
contracting and ‘by taking into account the substance and effect of the term and 
all the circumstances existing when the contract was made.” This would be 
made more concrete by two lists of relevant factors.” There are difficulties in 








50 The informational problems facing the consumer do not stem mmply from a lack of awareness, or 
understanding of the terms (which is likely to be greatest ın relanon to standard terms). The con- 
sumer may not know, or be able to assess at a reasonable cost, the effect of the terms. See eg M. J. 
Trebilcock ‘An Economic Approach to Unconscionability’in B Reiter and J. Swann (eds) Studies 
in Contract Law (Toronto: Butterworths, 1980) 416-417 — ‘The informational problem that [consu- 
mers] often face 1s not figuring out what particular clauses mean ... but instead of relating that 
information in a meaningful way to their personal circumstances For example, ın the case of an 
insurance policy ... I may understand perfectly how the policy allocates ... mks but what I may 
have difficulty in assessing is how likely it is that certain risks may materialize, and if they do, what 
kind of costs are likely to be entailed. Thus how likely 1s ıt, as a matter of probability, that my 
house will catch on fire and, if it does, how much damage 1s likely to be done”. 

51 Unfair Terms in Contracts, Law Commussion Consultation Paper No 166, Scottish Law Commuisnon 
Discussion Paper No 119, paras 4504.54. 

52 Para 4.53 — Also noting that the UK government has indicated that it favours ‘bringing 
negotiated clauses into the scope of the controls required by the Directive’ 

53 ‘Transparency’ in the new regime is envisaged as taking the place of ‘plain intelligible language’ 
under the Regulations. It will encompass not only the intelligibility of the language used but also 
such factors as how readable the print 1s and how well the document is structured — para 4.105. 

54 In relation to the tore exemption’, the ‘main subject matter’ of the contract would not be subject to 
review but only in so far as it 1s ‘transparent’ and ‘not substantially different from what the 
consumer’ reasonably expected. The latter requirement was seen as making explicit what is already 
inherent ın the ‘core’ exemption ın the Directive / Regulations (paras 4.55—4.60) Similarly the ‘core’ 
exemption relating to the price would depend upon transparency’ and would expliatly become 
restricted to the situation where ‘the price is not contained in a submdiary term! and ‘having to 
make the payment, or the way ın which it 1s calculated, is not substantially different from what 
the consumer’ reasonably expected (paras 4.614 68). 

55 Para 4.37. Also terms authonsed or required by an international convention to which the UK 18 a 

party 4.70) and terms required by regulators (para 4.76). 

Cl 9(1)(b) of the draft legislation. 

As envisaged there would be two lists. First, see para 4.96 — “We suggest that in the guidelines as to 

substance there should be a reference to the balance of the interests of the parties, and the rsks to 

the consumer We should also include references to (a) the extent to which the term (on its own or 
in conjunction with other terms) differs from what would apply ın the absence of express 
provision on the point, or from terms required by any relevant authority; (b) the possibility and 
likehhood of insurance .._; and (c) other ways ın which the consumer might protect his posinon 
(for example getting advice on the transaction from an expert) See also sched 1 of the draft 
legislation. For the second list see paras 4.984.101 — ‘Our suggestion is that there should be a 
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relation to this and the preventive powers, and also as an implementation of the 
Directive, which will be returned to below,” here a brief point can be made as to 
the use of two lists of relevant factors. 

As has been indicated, guidance on what is fair and reasonable’ is provided by 
two lists of factors, which are to be found in schedule 1 of the draft legislation. The 
first list, in para 1 deals with ‘matters which relate to the substance and effect of a 
term’. The second list, ın para 2, deals with ‘matters relating to the circumstances 
existing when a contract 1s made’. Para 1 plainly lists matters relevant to substantive 
fairness. The identification of the factors ın para 2, 1s less immediately obvious. The 
body of the consultation document indicates it to be a hist of ‘procedural factors’,” 
but 1t encompasses such factors as ‘the nature of the goods or services for which the 
contract was concluded’, and the other terms of the contract’, which seem mis- 
placed under that categorisation. In any event, distinguishing factors indicating 
substantive and procedural unfairness can be difficult and the point to be made 
here 1s that the provision of two separate lists is not required by the Law Commis- 
sions basic test of whether a term is fair and reasonable. As set out and explained, 
the test, is the type of weighing exercise which is familiar from UCTA. It is a 
simple weighing of all the relevant factors, without giving any of them a particu- 
lar status, or requiring a particular relanonship between any of them. In other 
words, it does not require the very difficult substantive / procedural breakdown 
to be made in listing relevant factors and taking them into account. A single list 
would suffice. The breakdown of factors seems to introduce a potential source of 
unnecessary complexity and confusion which is not required by the Law Com- 
missions’ basic approach. This issue will, however, be returned to below.“ 

There are some further brief points to be made ın outlining the situation in 
relation to consumer contracts under the envisaged unified regime. It should be 
noted that, as under the Regulations, there would be an indicative list of terms not 
complying with the ‘fair and reasonable’ test. Jt would not be the list as it currently 





reference to the fairness of the term in the arcumstances existing when the contract was made 

This would include (a) the consumer's knowledge and understanding, and (b) the strength of the 

bargaining position of the parties, as well as the other matters referred to by Article H1) of the 

Directive (the nature of the goods and services and the other terms of the contract or of any other 

contract on which it 1s dependent)’ — para 4.99 There would also be a list of factors ‘in the light of 

which the consumers knowledge and understanding should be considered and smularly a list of 

factors relevant to the relatrve bargaining strength of the parties’ (paras 4.1004 101). See also sched 

1 of the draft legislation. 

See text at n 158 and n 103 respectively. 

Unfair Terms in Contracts, Law Commission Consultation Paper No 166, Scottish Law Commission 

Discussion Paper No 119, paras 4.964.101 

60 There may be some potential for confusion in cl 9(1) itself There us a plain statement ın cl 9(1)(a) as 
to the tme frame against which the fair and reasonable test ıs to be conducted , Cl 9(1)b) then 
states that one proceeds by ‘by taking account of the substance and effect of the term and all the 
arcumstances existing when the contract was made’ That second reference to ‘when the 
contract was made’, may have some potential to cause confusion over the tume frame in 
relation to which ‘the substance and effect of the terms’ 1s to be assessed Any such confusion 
should be avoided 1f weight 1s to be grven to the importance of being able to assess the effectiveness 
of a contract term at the time when the contract is made. The unified regime should not invalidate 
terms in the light of unexpected circumstances occurming after the contract has 
been made. 

61 See text at n 128 


SB 


76 © The Modern Law Review Limited 2004 


Elizabeth Macdonald 








appears in the Regulations. It would set out to describe the terms in a way more 
intelligible to UK lawyers™ and would also be added to, to cover certain types of 
terms which the Director General of Fair Trading has identified as problematic in 
considering contracts under the Regulations.” Possibly linking with the indica- 
tive list, the burden of proof must also be considered. As under UCTA the burden 
of proof as to whether an exemption clause satisfies the requirement of reason- 
ableness lies on the person seeking to use the clause, the unified regime could not 
be left with the burden as it is currently under the Regulations — on the consumer 
— or protection would be considerably reduced from that provided by UCTA.™ 
To avoid such reduction in protection and, in fact, to add to it somewhat, the 
burden would have to lie on the business to establish that a term is ‘fair and reason- 
able’ in relation to terms falling within the indicative list (which would include, 
but also extend beyond, exemption clauses). That could be taken further, how- 
ever, and the protection extended by the burden being placed on the business in 
all cases, whether, or not, the term falls within the indicative list The Law 
Commission left open the question of the desirability of that latter extension. 

In relation to the preventive powers, currently conferred by the Regulations on 
the Director General of Pair Trading and the qualifying bodies, and aimed at pre- 
venting the continued use, or recommendation of, unfair terms drawn up for gen- 
eral use, the Law Commissions recommended the continued existence of such 
powers in relation to non-negotiated terms which would be automatically of no 
effect or would fail the fair and reasonable test’ under the new regime. The view 
was taken that restricting the scope of the preventive powers to non-negotiated 
terms would reflect the fact that purpose of those powers was more general than 
dealing with a particular contract.” (The explanation of this restriction is plainer if 
it 1s remembered that what will normally be in question when it is non-negotiated 
terms which are being considered, will be standard form contracts, but the reference 
to non-negotiated terms reflects the Directive). In relation to the burden of proof it 
is envisaged that, in the context of the preventive powers, it would mirror that for 
the individual case ie either it would always lie with the business or it would do so 
where a term on the indicative list is in question, whichever is finally settled upon.” 


Business—to—business contracts 


In the business-to-business context, the Law Commission took the provisional 
view that, broadly, the new regime should subject non-negotiated terms to the 
same basic test of whether they were ‘fair and reasonable’ as in the consumer con- 
text. There would be the same limitations on the terms policed as in consumer 
contracts in relation to transparent ‘core terms” and transparent terms reflecting 








62 Unfair Terms in Conteacts, Law Commusnon Consultation Paper No 166, Scotush Law Commussion 
Discussion Paper No 119, para 4.117. 

63 Paras 4.113, 4.116. 

64 Para 4 147. 

65 Paras 4 146—4150. 

66 Paras 4 203-4.204 

67 Para420L 

68 Para 56L 
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what the law would be in the absence of contrary agreement,” but additionally 
those contracts excluded in whole or in part from the operation of UCTA, by 
schedule 1,” such as insurance contracts, would continue to be exempt.” On the 
other hand, even in the business-to—business context, there would be a continu- 
ance of the automatic ineffectrveness to be found under UCTA 1n relation to at- 
tempts to exclude or restrict negligence liability for death or personal injury or for 
attempts to exclude or restrict the implied terms as to title in goods contracts.” 
This provisional proposal as to the coverage of the new regime in the business-to- 
business context provides both some extension of the current controls and some 
restriction of them. In the business-to-business context, the current protection 
stems only from UCTA — the Regulations are restricted to the consumer context 
— and UCTAS coverage is limited to exemption clauses. The assessment of terms 
other than exemption clauses would be an extension of the controls currently op- 
erating. How far reaching an extension that would be, or would be seen to be, 
will be returned to below.” There would be, however, some curtailment of the 
current controls in that the Law Commissions envisage the new business-to- 
business regime being restricted to non-negotiated clauses. Even in the business 
context, there are some, limited, situations in which UCTA applies the require- 
ment of reasonableness to exemption clauses where the contract is not a standard 
form.” The Law Commissions took the view that it would not be necessary for 
the controls of the new regime to cover negotiated terms in the business-to- 
business context, there being less reason to view a business as vulnerable in rela- 
tion to negotiated terms.” (The Law Commissions chose to set the boundaries by 
reference to whether the terms were negotiated, rather than whether they were 
standard form inter alia because they thought the former categorisation would be 
easier to deal with when ‘ss will be more and more often the case, the “standard 
form” will not be a printed document but an electronic one’™). The additional 
question was raised as to whether protection in the business-to-business context 
should be confined to ‘small enterprises.” Such businesses can be viewed as more 
analogous to consumers, but the case law on UCTA indicates the need for protec- 
tion is not restricted to them. The Law Commissions made the point that 





Though the problems posed by unfair terms may be worse for small businesses, 
they are not confined to them. This may be demonstrated simply by the number 
of cases ın which the courts have found clauses in business-to-business contracts 








69 Para 562. In addition, the same exemptions would also apply in relation to mandatory terms or 
terms required by a regulator. 

70 5151n the Scottish part of the Act 

71 Unfarr Terms in Contracts, Law Commussion Consultation Paper No 166, Scottish Law Commission 
Discussion Paper No 119, para 566 

72 Paras 58-514. 

73 See text at n 94. 

74 Eg 22(2), 603), 3703) 

T5 Unfair Terms in Contracts, Law Commision Consultation Paper No 166, Scottish Law Commission 
Discussion Paper No 119, para 543. 

7 Para558 

77 Parali 

78 UnfairTerms in Contacts, Law Commussion Consultation Paper No 166, Scottish Law Commission 
Discussion Paper No 119, para 528 
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to be unreasonable under UCTA even though the party affected was not a small 
business. 

In addition, there would be a problem in relation to the ability of a business to 
identify whether it was contracting with a Small enterprise’ or not.” The provi- 
sional conclusion was that a distinction based on the size of a business was not 
appropriate in relation to the scope of the operation of the envisaged new regime, 
but rather that the size of a business could be relevant at the point of application of 
the fair and reasonable test.” 

Whilst the basic ‘fair and reasonable’ test was envisaged as being the same in 
both the consumer and the business-to—business context, some differences were 
also proposed.” Most significantly, it was envisaged that the indicative list of 
terms would be different. The list relating to the business-to—business context 
would encompass only exemption clauses (although with power to add to it by 
munisterial order) and the burden of proof would only lie on the person seeking 
to use the clause to prove ıt was fair and reasonable in relation to terms falling 
within the list. Otherwise, the burden of proving that it did not pass that test 
would lie on the person seeking to challenge the term.™ The list and the burden 
of proof would then roughly reproduce the burden of proof as it currently stands 
under UCTA ın the business-to-business context. To always place the burden 
on the person seeking to use a term was seen as inappropriate in the business-to- 
business context as creating ‘unnecessary uncertainty’.™ In relation to the possibility 
of preventive powers in the business-to-business context, the Law Commissions 
left open the question both as to whether it was desirable and the issue of whether 
it was practicable in terms of the availability ofa suitable body, or bodies, and fund- 
ing to undertake the role, and, in addition, the further question as to whether, if 
any such policing was to occur, it should be limited to small enterprises.” 

The extension of control beyond exemption clauses ın the business context 
may cause controversy, although the Law Commissions remained neutral on what 
might have been the most controversial point the provision of preventive powers. 
It seems likely that the question of the uncertainty created for businesses by the 
controls, and the issue of whether two business parties should not simply be left to 
decide for themselves what best suits their interests, will be raised, as will the 
question of deterring parties from elsewhere from contracting on the basis of 
English Law.*° For the most part, the arguments for control are well rehearsed. 





79 para 5.37. 

80 Para 5.40, 

81 “Transparency’ would appear ın the factors relevant to the ‘fair and reasonable’ test, but the Law 
Commissions left ıt open as to whether, ın the business-to—-business context, lack of transparency 
could be sufficient ın itself for a term to be fail that test — there was some feeling that if something 
was not clear to businesses they could, unlike the consumer, ‘be expected to complain and refuse to 
contract without clarification’ para 5 80, This seems somewhat odd when a considerable part of the 
Justification for policing non-negotiated business- to- business contracts 1s lack of awareness of the 
terms see text at n 88 below. 

82 Urjair Rims in Contacts, Law Commission Consultation Paper No 166, Scottish Law Commission 
Discussion Paper No 119, paras 5845.89. 

83 Para 590. 

84 Para 5.89. 

85 Paras 5.98-5.111. 

86 E. McKendrick, Contract Law: Text, Cases and Materials (Oxford: OUP, 2003) 531. 
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Control in the business sphere as well as in the consumer sphere reduces the 
impact of the artificially drawn line between business and consumer contracts. 
In some situations small businesses, in particular, will be more like consumers 
ın terms of their bargaining power and need for protection.” The ‘information’ 
argument can also be made and was raised in relation to the restriction of the 
Directive's coverage to consumer contracts. 


‘We must suspect that business also frequently overlook or fail to comprehend the 
small print proffered ın standard form contracts ... The market failure analysis thus 
pushes towards regulation of all standard form contracts and not merely consumer 
contracts. 


Further, arguments arise from the chain of sales from the manufacturer, 
through the retailer, to the consumer. Firstly, in relation to the difficulties which 
might arise if no protection was afforded to businesses, the first Law Commission 
Report on exemption clauses” made the point that if only consumers were 
protected then retailers might not be able to use a particular clause in contracts 
with consumers, but then find that they had no choice but to accept such clauses 
in their purchase of goods for resale from manufacturers.” Secondly, a positive 
benefit has been seen as flowing from the chain of sales if protection is afforded 
to businesses, rather than merely to consumers. 








Given that many goods and services pass through a chain of supply between bus- 
nesses, and given that businesses are likely to have greater resources which enable 
them to insist upon conformity to contract standards of quality, then guarantees 
of quality granted to businesses will probably achieve the am of establishing a mar- 
ket place containing high quality goods and services more effectively.” 


Further, the Law Commissions recognised that whilst their extension of con- 
trols in relation to business to business contracts would change the balance be- 
tween fairness and certainty currently set in the business context by UCTA,” 
they also took the view that the width of UCTAs coverage, meant that the exten- 
sion ‘would not be a major change’. This requires further consideration. 

UCTA is not confined to clauses in the form of exclusions or restrictions of 
liability and s3(2)(b) broadens its scope considerably.* Section 3(2)(b) allows for 
the control of written standard terms” which are not simply in the form of 





87 See also Unfair Tams in Contracts, Law Commussion Consultanon Paper No 166, Scottish Law 
Commision Discussion Paper No 119, para 5.21. 

88 H. Collins, ‘Good Faith ın European Contract Law’ (1994) 14 OJLS 229, 235. And see Urfan Terms in 
Contacts, Law Commission Consultanon Paper No 166, Scottish Law Commussion Discussion 
Paper No 119, paras 516-5 17. 

89 Exemption Clauses in Contracts Amendments to the Sale of Goods Act 1893 (1969) Law Com No 24; Scot 
Law Com No 12 

90 Unfair Terms in Contacts, Law Commission Consultation Paper No 166, Scottish Law Commisnion 
Discussion Paper No 119, para 5.7. 

91 H. Collins, above n 88. 

92 Unfair Terms in Contacts, Law Commission Consultation Paper No 166, Scottsh Law Commusnon 
Discussion Paper No 119, para 231. 

93 Para 232 

94 See also s13 

95 It also covers the situation in which the party against whom the clause 1s being used deals as con- 
sumer’ but here we are concerned with business-to-business transactions. 
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exclusions or restrictions of liability. It subjects to the requirement of reasonable- 
ness, standard terms by which the relevant party, whose terms they are, claims to 
render a performance substantially different from that which was reasonably ex- 
pected of him (s3(2)(b)(i)), or to render no performance at all in respect of the 
whole or part of his obligations (s3(2)(b)(ii)). It was this provision on which the 
Law Commissions relied in taking the view that the extension of control under 
the new legislation would not be a ‘major change’. However, its scope and the 
perception of its scope need to be addressed. 

In the report which led to UCTA the Law Commission took the view™ that 
the legislation should encompass the type of clause found in Anglo-Continental 
Holidays v Typaldos (London) Ltd?” purporting to allow the holiday company to 
change virtually any aspect of a holiday. This was the type of clause which they 
saw s3(2)(b) as encompassing and, as has been indicated, that provision broadens 
the scope of UCTA considerably beyond clauses simply in the forms of exclusions 
or restrictions of liability. However, it has been little used and it can be suggested 
that its scope has been little understood, as shown in Timeload Ltd v British Tecom- 
munications plc by the tentative terms in which Sir Thomas Bingham MR ex- 
pressed the view that it could encompass a term conferring an unexpectedly 
wide discretion on a party as to their performance. He said™ 


If a customer reasonably expects a service to continue until BT has substantial rea- 
son to terminate it, it seems to me at least arguable that 2 clause purporting to 
authorise BT to terminate without reason purports to permit partial or different 
performance from that which the customer had 


Once the full width of UCTA is understood it can be seen that the extension of 
control envisaged in the proposed legislation even in the business context is rela- 
tively restricted. Nevertheless, very limited awareness of that full scope, and cer- 
tainly the very limited use of s3(2)(b) in the case law, indicate a potentially 
significant change in practice — from a provision which is not used because it is 
not understood, to one which clearly extends far beyond clauses in the form of 
exclusions or restrictions of liability and which may well be much more widely 
used even in situations in which s3(2)(b) could have been applied. The extension 
of control may be questioned because of its apparent extent and potential impact 
in practice. However, the point can also be made that, as it stands, the scope of 
protection provided by UCTA is rather arbitrary. The Law Commissions identi- 
fied a number of types of terms not covered by UCTA” and which they viewed 





96 Law Com Rep No 69 (1975) 

97 [1967] 2 Ll Rep 61 The clause stated ‘Steamers, Sailing Dates, Rates and Itineraries are subject to 

without prior notice’ 

98 [1995] EMLR 459. 

99 Unfair Terms in Contracts, Law Commision Consultation Paper No 166, Scotush Law Commission 
Discussion Paper No 119, para 5.5 — deposits and forfeiture of money paid clauses, default rates of 
interest, automatic extension of contract clauses, price varianon clauses, entre agreement clauses, 
arbitration clauses, jurisdiction clauses and termination clauses UCTA may be even more exten- 
sive than the Law Commussions suggested. It can be contended for example, that there ıs some 
coverage of entire agreement clauses - For a discusnon of this see The Law of Contmet (London 
Butterworths Common Law Library, 2003) para 3.7 
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as having ‘an equal potential for unfairness as do many of the clauses which UCTA 
requires to be fair and reasonable’ and they also made the point that” 








It does not seem to us that, for instance, the clause purporting to allow the seller to 
charge an increased price (which, as we have said, 1s not caught by UCTA) is any less 
likely to be unfair than a clause allowing the seller to vary the specification of the 
goods or services to be provided (which 1s within UCTA). 


ASPECTS OF THE PROPOSALS 


Having outlined the Law Commissions’ provisional proposals for producing a 
single unified and simplified piece of legislation to replace both UCTA and the 
Regulations, some of the broader aspects of those proposals will now be ad- 
dressed in more depth. 


Implementing the Directive 


The first limb of the reference to the Law Commissions required their considera- 
tion of the desirability and feasibility’ of providing a legislative regime which 
unifies UCTA and the Regulations and is consistent’ with the Directive on Unfair 
Terms in Consumer Contracts. Plainly such consistency is a fundamental re- 
quirement for the acceptability of any such regime. What will be considered 
further here is the ‘fair and reasonable’ test. That seems most likely to be the point 
at which the proposals raise a significant issue of compliance with the Directrve.? 
The Directive assesses unfairness by" 


taking into account the nature of the goods or services for which the contract was 
concluded and by referring, at the time of the conclusion of the contract, to all the 
circumstances attending the conclusion of the contract and to all other terms of the 
contract or of another contract on which it is dependent. 








100 Unfair Terms in Contracts, Law Commission Consultation Paper No 166, Scottish Law Commission 
Discussion No 119, para 519. 

101 Para 519. See the recent attempt to bring within UCTA the clause ın question in Pangon Finance plc 
v Staunton [2001] 2 All ER (Comm) 1025. The clause in question was a term confernng a discre- 
tion on a lender as to the interest rate to be paid by the borrower It was viewed as dealing with the 
borrower's performance rather than the lenders. Clearly, setting the interest rate could literally be 
regarded as performance on the part of the lender, but the court's approach embodies the under- 
lying assumption that even the broader parts of UCTA are restricted to clauses which can, in some 
sense, be regarded as exemption clauses. See Law Com Rep No 69 (1975) para 146 — “We do not 
propose to define exemption clauses in general terms, we regard this expression not as a legal term 
of art but as a convenient label for a number of provisions which may be muschievious in broadly 
the same way. Their mischief 1s that they deprive the person against whom they are invoked ... of 
nights which the promise reasonably believed the promusor had conferred on hin’. 

102 UnfairTéms in Contacts, Law Commussion Consultation Paper No 166, Scottish Law Commission 
Discussion Paper No 119, para 1.1. 

103 Questions might be raised ın relation to other aspects eg the reworking of the illustrative list of 
terms which may be unfair — see paras 4 112-4.122. 

104 Art 4(D. 
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The actual test makes a term unfair ‘if, contrary to the requirement of good faith, 
it causes a significant imbalance in the parties rights and obligations arising under 
the contract, to the detriment of the consumer’. This contains some fairly 
distinctive language and it is closely mirrored in the current implementation in 
the Regulations. As the Law Commissions point out,”” there is no need for 
legislation implementing a Directive to follow its wording. A Member State is 
bound by the Directive as to the results to be achieved but not as to the choice 
of form and methods’. Further consideration should be given to the ‘fair and 
reasonable’ test. 

As has been indicated, like the Directive, the test in the proposed legislation 
would make its assessment against the ‘tume-frame’ of when the contract was 
made, but it does not have a formula mirroring the significant imbalance / good 
faith test of the Directive. Further guidance as to the determination of whether a 
term is fair and reasonable is provided by two lists of relevant factors, considered 
above. As has been indicated, the test of what is fair and reasonable is basically 
the type of weighing exercise which is familiar from UCTA — a simple weighing 
of relevant factors, with no particular structure. There may be much to be said for 
such an approach. It avoids the need for any convoluted, and strained, arguments 
to navigate the apparent dual requirements of the significant imbalance/ faith 
test to arrive at what seems to be the right result in certain types of case.” Possibly 
even more significantly, such a simple weighing exercise invites a recognition that 
there may be scope for differences of opinion as to the results achieved. That has 
been acknowledged in relation to that type of test under UCTA. The courts have 
taken the line that that test is such that.’ 


There will sometimes be room for legitimate differences of opinion as to 
what the answer should be, where it will be impossible to say that one view 13 
demonstrably wrong and the other demonstrably right. It must follow ... that, 
when asked to review such a decision on appeal, the appellate court should treat 
the original decision with the utmost respect and refrain from interference with it 








105 Art 3(1). 

106 Reg 5(1). 

107 paras 4.7-4.8 

108 Art 249 EC, as amended 

109 See n 57 and text at n 59. 

110 Eg to avoid the finding that a term which is highly misleading for the consumer, and ın its 
actuality would not cause a significant imbalance in the nghts and obligation of the parties, and 
cannot therefore ever be unfair, an approach could be adopted which looks to the effectively 
usable’ nghts and obligations — a misleading term can clearly imbalance those (E. Macdonald "The 
Emperors Old Clauses: Unincorporated Clauses, Misleading Terms and the Unfair Terms in 
Consumer Contracts Regulations’ (1999) 58 CLJ 413, 432—434) In relation to the question ofa lack 
of good faith, where the term causing a significant imbalance has been plainly drawn to the atten- 
tion of the consumer, it can be emphasised that, in relation to good faith, reatal 16 of the Directive 
refers to the seller or supplier having to ‘take into account’ the ‘legitimate interests of the consu- 
mer’. It can contended that the supplier has failed to do that in relation to a term which clearly 
generates a significant imbalance. In Director Genenal of Fair Thading v Fist National Bank [2001] 3 
WLR 1297, the House of Lords acknowledged as an element of good faith the requirement that 
the seller or supplier should not take advantage of the consumer (eg Lord Bingham who referred 
to it a year or unconscious’, para 17, and Lord Steyn who saw ıt as an ‘objective’ assess- 

para 36). That is a lesser but the same argument can be used. 

111 George Mitchell v Finney Lock 1983] 2 AC 803, 816 
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unless satisfied that ıt proceeded upon some erroneous principle or was plainly and 
obviously wrong’. 








A test which allows for an acknowledgment of the existence of scope for ‘legiti- 
mate differences of opinion’ may be highly desirable when it is going to be applied 
in very different contexts across the EU. The point has been made! 


Decisions as to the ‘fairness’ of contractual terms are concerned with interests and 
normative propositions. Any evaluation of such conflicts will seek to clanfy the 
possible effects and expediency of giving preference to one specific claim. This prag- 
matic context is hardly uniform across Europe. ... Moreover, in assessing the ad- 
vantages and drawbacks of contractual practices, moral intuition and culturally 
determined preferences will apply. For these reasons, differences among national 
systems ın the implementation of the Directive seem inevitable and it must be ‘mu- 
tually recognised’ that such pluralism is not 1n itself indicative of inequity. 


The question remains as to whether the ‘fair and reasonable’ test envisaged will be, 
and be seen to be, consistent with the Directive. The fairness test ın the Directive 
(and the current implementing Regulations) has caused much debate. In particu- 
lar, the references to significant imbalance and good faith have raised questions of 
the roles of substantive and procedural fairness and the relationship between 
them.” It has been said that good Faith ... looks like a procedural test’™ and 
the reference to significant imbalance obviously directs attention to the substan- 
tive unfairness of the contract’ and it has also been contended, for example, 
that the test is basically that of ‘significant imbalance’ and, if that is present, there is 
a lack of good faith!” and, conversely, that ‘significant imbalance’ is just a thresh- 

old requirement with the test largely resting on good fait’. The House of Lords 
has attempted to provide some guidance on the meaning of good faith in the 
Regulations. In Director General of Fair Trading v First National Bank”? it was seen as 
a requirement of open and fair dealing,” which seems to involve, broadly, the 
sufficiency of notice of terms (including the clarity of their drafting) and of ` 





112 C. Joerges, The Europeanisation of Private Law as a Rationalisation Process’ [1995] ERPL 175, 
183-184 See also G. Teubner, ‘Legal Imtants Good Faith in Bnush Law or How Unifying Law 
Ends Up in New Divergences’ (1998) 61 MLR 11, 31 — ‘an interpretation of good faith which 13 
onented to the peculianties, opportunities, nsks and dangers of a specific production regime 
would indeed result in widely divergent rules ın different countries, even in contradictory dec- 
sions in apparently equal cases. These cleavages cannot and should not be papered over by Eur- 
opean seal for harmonization ... European efforts at harmonization have not yet seriously taken 
into account the ‘varieties of capitalism’, the difference in production 

113 Foran extensive discussion see R. Brownsword, G. H and T. Wilhelmsson ‘Between Market 
copy Tare in C Walllett ed., Aspects of Fairness in Conteact, (London: Blackstone Press, 1996) 

114 [bid 40. 

115 n 88 above 

116 M Tennero, The Community Directive on Unfair Terms and National Legal Systems’ [1995] 


ERPL 273. 

117 Recital 18 of the Directive would seem to preclude thus lack of a separate role for good faith — it sets 
out matter to which regard should be had in assessing good faith 

118 Unfair Terms in Contocts, Law Commission Consultation Paper No 166, Scottish Law Commission 
Duscussion Paper No 119, para 359. 

119 [2002] 1 All ER 97 

120 Lord Bingham para 17, Lord Steyn para 36. 
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advantage not being taken of a superior position by the seller or supplier.” The 
court was criticised for not referring the matter to the European Court of Justice 
for that courts view of the fairness test in the Directive” and at present there simply 
is no definitive answer as to what the test in the Directive requires. The Law Com- 
missions ‘eject the idea that a term cannot be unfair under [the Regulations] unless 
there is unfairness both in substance and procedure’ and take the view that ‘the truth 
is probably that the theories as to the exact role to be played by “good faith” and 
“substantive imbalance” make very little difference in practice’. As has been indi- 
cated, their simple weighing test does look at both procedural and substantive ele- 
ments,™ but without any structure. It can be seen as very much 2 common law 
approach. A contrast has been made between the way in which continental lawyers’ 
deal with a general principle, like good faith, and the ‘British style of reasoning.” 
The specific way in which continental lawyers deal with such a general clause’ is 
abstract, open-ended, principle-oriented, but at the same time strongly systema- 
tised and dogmansed. This is clearly at odds with the more rule-oriented, technical, 
concrete, but loosely systematised British style of legal reasoning... 

The question arises as to whether the simple weighing process set out by the 
Law Commissions lacks a structure which will be found to be present in the fair- 
ness test in the Directive which might, for example, provide for a particular rela- 
tionship between substantive and procedural factors. The fair and reasonable test’ 
might be perceived as too openly different in the style of legal reasoning it invites 
for it to be equated with the test in the Directive. Even taking a narrow view of 
the extent to which the EC] should supervise the application of the Directive, the 
Directive sets out criteria for the application of the fairness test and the “European 
Court may well properly take a view of the significance of those criteria.’** There 
is scope for a more structured ‘continental’ approach to be found to be inherent in 
the test in the Directive. 

However, it should be remembered that the Directive is a minimum mea- 
sure.” Member States may legislate for greater consumer protection than is pro- 
vided by the Directive. If, for example, the fairness test in the Directive was found 
to require a particular relationship between substantive and procedural factors, the 
envisaged unified regime would still be an implementation of it if the difference 








121 The idea of ‘not taking advantage’ as an element of good faith, may not go far enough. Recital 16 
of the Directuve refers to the seller or supplier having to take into account ‘the legitimate interests’ 
of the consumer. A more postive requirement. However, 1f either of these elements plays a part in 
{good faith’ then it provides relevance for substantive unfairness in good faith and makes ıt easter 
to find a term unfair where there 1s only substantive unfairness and no procedural unfairness 1¢ 
where there 1s plainly a significant imbalance, but there might otherwise be seen to be difficalties 
with the good faith element of the unfairness test. See furtherE. Macdonald. ‘Scope and Fairness 
of the Unfair Terms in Consumer Contracts Regulations; Director Genem of Fair Trading v First No- 
tional Bank’ (2002) MLR. 763, 768-773 

122 M Dean, "Defining Unfair Terms in Contracts — Crystal Ball Gazing? Directo: General of Fair Tiading 
v Fist National Bank’ (2002) 65 MLR 773. 

123 UnfairTérms in Contacts, Law Commusnon Consultation Paper No 166, Scottish Law Commision 
Discussion Paper No 119, para 369 

124 seen 57 and text at n59. 

125 n 112 above. 

126 H. Beale (ed) (28 ed) Chitty on Corttnscts para 20-49. 

127 Recital 12. 
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was merely such that the unified regime provided a broader test, invalidating 
more terms, and encompassing the scope of the Directive’s narrower fairness test 
within it. Further, if that was not the case, it should also be remembered that leg- 
islation setting out to implement a Directive should be interpreted as doing so, if 
that is possible.’ Although the use of separate lists of procedural and substantive 
factors ın the unified regime was identified above’? as unnecessary for the Law 
Commissions simple weighing test of whether a term is ‘fair and reasonable’, such 
separate lists could be used to interpret into the unified regime a relationship be- 
tween procedural and substantive factors, 1f such was seen as required in order for 
that regime to be an implementation of the Directive. Of course, 1f such an ap- 
proach was required, and taken, the fair and reasonable test would not be the sım- 


ple weighing test envisaged by the Law Commissions.” 











Clarity and accessibility — the audience issue 


As has been indicated, the reference to the Law Commussions which gave rise to 
the consultation document was not merely concerned with the unification of 
UCTA and the Regulations, but also the simplification of the legislation. The 
Law Commissions were required to consider the ‘desirability and feasibility’ of 


Making any replacement legislation clearer and more accessible to the reader, so far 


as is possible without making the law significantly less certain, by using language 
which is non-technical with simple sentences, by setting the law out in a simple 


structure following a clear logic and by using presentation which is easy to follow. ™ 


As a goal, clearer and more accessible legislation seems incontestable. It is likely to 
be more efficient — requiring less time to be spent in reading and comprehending 
the legislation even by legal practitioners.“ In addition, given the two pieces of 
legislation which it is seeking to replace, most informed individuals would tend 
to assume that it would not be difficult to produce a new regime which is 
clearer and more accessible (which is not, of course, to say that it will be easy to ` 
produce unified legislation which is clear and accessible) and there are some 
obvious means, such as the inclusion of examples,’ which, when appropriately 








128 Marleasing SAv La Comercial Internacaional de Alimentacion SA [1992] 1 CMLR 305. 

129 See text at n 59. 

130 There would be more potential for such an approach to be successful in ensuring implementation 
1f the lists were not of substantive and procedural factors but of factors relevant to significant im- 
balance and good faith respectively. However, that would of course reintroduce difficult terminol- 
ogy which the Law Commission was seeking to avoid for the sake of clanty and it 1s premised 
upon being able to identify factors which such lists should encompass It 1s not obvious that such 
identification can be appropriately achieved since there 1s still uncertainty as to the meaning of 
ngnificant umbalance and good faith 

131 UnfatrTams in Contracts, Law Commusnon Consultation Paper No 166, Scottish Law Commission 
Discussion Paper No 119, para 11 

132 P. Butt, ‘Modern Drafting’ (2002) 23 Stat LR 12, 21. - 

13 The‘content ofl ion 1s unusually devoid of redundancy ... The legislature 1s presumed not to 
repeat itself eather for clanty or for emphasis’. But in general understanding can be assisted by 
‘redundant’ maternal — by repetition and examples—R_ Sullivan ‘Some Implications of Plain Lan- 
guage Drafting’ (2001) 22 Stat LR 175, 184, 200. Examples will not be helpful ın all situations see 
n 134 below. 
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used,’* can improve accessibility, and which the Law Commission has helpfully 
adopted in, for example, adding particular illustrations of the terms listed to the 
indicative list of terms which will not be fair and reasonable’. 

However, the goal of clearer and more accessible legislation does raise a num- 
ber of issues, not least of which can be labelled the audience issue’. Canadas 
‘plain language’ Employment Insurance Act was, for example, drafted from the 
perspective of potential claimants, rather than any of the other interested 
groups.” The obvious point can be made as to the different levels of linguistic 
competence of different groups, but the point can also be made that different 
groups will also bring with them different contexts which will impact upon their 
understanding.” In relation to the envisaged unifying legislation, the Law Com- 
missions have recognised the importance it will have on a daily basis for business 
people and consumers ‘when contracts are being made, not just when a dispute 
has arisen and litigation is contemplated’.* The realistic line” taken by the Law 
Commissions was ‘that the legislation should be comprehensible to business peo- 
ple and to the consumers affected is almost certainly unattainable in practice’.“° 
Their base-line of realistically achievable accessibility was consumer advisers, many 
of whom are not legally qualified, and ... any person in business who has some 
knowledge of contracting’. Two points can be made in relation to this. First, 


134 Examples cannot always be helpful The Law Commussions have also provided them in attempt- 
ing to clarify the answer to the vexed question of what constitutes a clause excluding or restncting 
lability. However that question 1s at its most difficult when it has to deal with clauses in the form 
of part of the defininon of the obligation which should nevertheless be regarded as exclusion 
clauses ‘in nature’. That has been dealt with ın clauses 16 and 17 of the draft. Cl 16(1) states that 
‘any reference in this Act to exclusion or restriction of any lability includes ... (e) excluding or 
restricting lability by excluding or restricting any obligation or duty which gives mse to that 
liability’. This formula is a clearer version of the apparently enigmanc last part of 913(1) of UCTA. 
In effect examples cannot be given because what is in question 1s not an issue of form but of sub- 
stance and therr example does not serve to elucidate but merely to conceal complexity. (The ex- 
ample provided in cl 17(5) is of 2 term which excludes “all conditions and warranties”’ and it 
does not exemplify the form and substance issue). On the scope of the last part of s13(1) see 
E Macdonald, Exclusion Clauses: the Ambit of s13(1) of the Unfair Contract Terms Act 1977 


(1992) 12 LS 277 

135 See eg B. Hunt, ‘Plain Language in Legislatrve Drafting: Is it Really the Answer” (2002) 23 Stat 
LR 24, R. Sullvan, Some Implications of Plain Drafting’ (2001) 22 Stat LR 175. 

136 R. Sullrvan, Some Implicanons of Plain Language ” (2001) 22 Stat LR. 175, 190, Sullivan 


makes the point that such a drafting perspective affects the metategal messages sent to interpreters 
of the statute — ‘writing the Employment Insurance Act from the perspective of the clarmants tells 
the official interpreters, and indeed all inmders of the legal system, that in administering the Act 
and resolving disputes about its interpretation, the perspective of the claimant should predomi- 
nate. It suggests that interpreters should try to fathom the context to which claimants belong and 
should identify and attach significant weight to their interests’ 

137 R. Sullan, ‘Some Implications of Plain Language Drafting’ (2001) 22 Stat LR 175, 188-189. See 
generally B Jackson's analysis in terms of semiotic groups eg ‘Legislanon in the Semiotics of Law’ 
in H. van Shooten (ed) Semiotics and Legislation (Liverpool: Deborah Charles Publications, 1999). 

138 UnfatrTérms in Contests, Law Commission Consultation Paper No 166, Scottish Law Commission 
Discussion Paper No 119, para 2.35 

199 See also Sullivan n 137 above, 210. 

HO Unfotr Terms in Contracts, Law Commission Consultation Paper No 166, Scottish Law Commussion 
Discussion Paper No 119, para 2.35. 

141 Para 2.35. 
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as to the assessment of the clarity and accessibility of any proposed legislation 
and second as to the significance of a drafting base line which leaves beneath it 
consumers and some business people. 

The first issue 1s concerned with the realisability of ‘clarity and accessability’ in 
a unified legislative regime. To assess that a partial draft of potential legislation was ~ 
included in the Consultation Paper (draft legislation would normally only be 
appended to a final report). Whilst this might produce helpful comment, it 
can be suggested that more active ‘user testing’ ™~ would really be required to assess 
its accessibility to the drafting base line groups (consumer advisers and persons in 
business with some knowledge of contracting). Those groups will, of course, 
contain multiple sub-groupings bmnging different levels of linguistic ability 
and different contexts to their reading of the legislation. It would seem that what 
1s needed is some better means of ascertaining sufficient of the impact of the 
different contexts which the subgroups would bring to their reading of any new 
legislation. Mere comments from them on draft legislation will not necessarily 
bring to light ther underlying assumptions as to its application. It can be 
suggested, for example, that it would be helpful to ascertain how the different - 
subgroups would see it applying in specifically drawn up scenarios, and also their 
explanations of such perceived results. This could produce some understanding of 
their assumptions as to its application, which could then inform the drafting of 
the final version of a new legislative regime. Obviously, however, to be valuable, 
any such exercise would have to be quite extensive, to draw on sufficient 
sub-groupings in particular, and therefore time-consuming and expensive. 

The second issue raised above to be addressed here is concerned with 
the drawing of the drafting base-line above certain groups. Need that be a matter 
of concern? The point can be made that taking the view that, in practice the 
legislation as such will not be comprehensible to certain groups, does not mean 
that they cannot be made aware of the legislation and its import. The dissemina- 
tion of knowledge of the law can be seen as distinct from its drafting* and the 
point has been colourfully made that. 





I doubt that the officaal text of legislation 1s the best way to communicate legal messages 
to persons affected by law. Cartoons on television would probably be a better medium. 


In addition, in the consumer context, the point can be made that the significance 
of the preventive powers is likely to be so much greater than actions by individual 
consumers, that, for the most part, ıt will be a minimal knowledge of the legisla- 
tion which will need to be communicated to the consumer. In effect, what will 
largely be in question will be sufficient knowledge for sufficient relevant 
complaints to be referred to the bodies empowered to take preventive action and 
that the relevant complaints should be an appropriate proportion of the overall 








142 Paras 2 35-2.37. 

H3 See Sullivan, n 137 above, 188 

44 B. Hunt, Plain Language in Legislative Draftung. Is ıt Really the Answer?’ (2002) 23 Stat LR 24, 
44. P. Blume “The Communication of Legal Rules’ (1990) 11 Stat LR 189 

145 R Sullivan, ‘Some Implications of Plain Language Drafting’ (2001) 22 Stat LR 17, 210 
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complaints referred.“ As has been indicated, that can largely be seen as an issue of 
appropriate publicity rather than legislative drafting. 


Clarity and accessibility — structure 


As has been indicated, the reference to the Law Commissions is concerned with 
clarity and accessibility and it envisages this being achieved, inter alia, ‘by setting 
out the law in a simple structure following a clear logic’. The Law Commissions’ 
response to this has been to ‘unpack’ the provisions of UCTA, which, for example, 
in s 3 covers both contracts under which one party deals as consumer and also 
contracts under which one party contracts on the other’s ‘written standard terms’. 
Their approach has been to 


make separate provisions for each type of contract, so that the reader, who will nor- 
mally know which category is in question, can turn straight to the relevant part and 
ignore those dealing with other types of contract. 


This idea led to a basic division into ‘Parts dealing respectively with consumer 
contracts, business-to-business contracts and “private parts” (that is, contracts 
between individuals not acting for business purposes)” and also a part dealing 
with the retention of UCTAS control of business liability for negligence. As has 
been indicated, some separate control of such negligence liability is required ın 
order to maintain UCTAS control of non-contractual disclaimers so it was 
decided that ‘it would be preferable to keep the “negligence” provisions together 
in a single, separate part’.*” In addition, there would also be a general part dealing 
with common elements like the test of whether a term is fair and reasonable. 

There is much to be said for a division of any unified regime which has to en- 
compass different broad types of situation, particularly where one of those broad 
divisions is consumer contracts. The point has been made that’ 


Plain language drafting ... tries to accommodate the tendency of members of the 
public to read as little of the statute as possible. Unlike legal insiders, who are pro- 
fessionally interested in the law and who (in principle) read a statute from beginning 
to end before deciding what it means and does, members of the public are interested 
only in the parts of the statute that relate to their circumstances. They want to find 
those parts of the statute as quickly as possible and then get on with their lives. 


Whilst this refers to ‘members of the public it would seem that the Law Commis- 
sions’ drafting base-line groups are not far divorced from that classification and 








H6 ie not too many complaints which fall outmde the legislation or which are otherwise irrelevant to 
the bodies concerned with the preventive regime. 

H7 Unfair Toms in Contracts, Law Commussion Consultation Paper No 166, Scotush Law Commission 
Discussion Paper No 119, para 8 16. 

48 Para 816. 

149 Para 817. There would, of course, be an overlap, where terms excluding or restricting lability for 
negligence are in question, either with the consumer or the business-to-business part, depending 
on context — but such an approach does make the control of the exempton of lability for negli- 

gence more icit ın all cases ‘Redundancy’ can aid understanding — see above n 98. 

150 Sullivan sec n 88 above, 191. 
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that the point remains a valid one and, as has been indicated, one which the Law 
Commissions have addressed to an extent. It could however be taken further. 
The point has been made that the readers ... experience is completely linear: 
what comes first on the page comes first in their perception’ and that ‘in oral 
communications there are many ways to indicate intended stress. In written com- 
munication, aside from a few ‘flag’ words, we have only structure’. Surely, what 
should be most immediately apparent about the legislation is its replacement of 
the Regulations, but the consumer regime appears as Part 2. (Part 1 deals with 
exclusions or restrictions of liability for negligence). More significantly, the 
broadest provision of the consumer regime — subjecting terms generally to the 
test of what is fair and reasonable — does not even take pride of place as the first 
section in the consumer part, rather it is dealt with by the third section in that part 
(cl 6 of the draft). Even if the importance of the provision subjecting terms in 
consumer contracts generally to the test of what is fair and reasonable does not 
place it at the forefront of the consumer part, what of its very generality? Surely 
the common experience is that it is easiest to comprehend the type of information 
contained in a statute when moving from the general to the particular. The reader 
can grasp its broadest impact before moving on to some more limited effect or 
qualification. Here the broad point is that in consumer contracts, generally terms 
are subject to a test of whether they are fair and reasonable, but some are automa- 
tically ineffective and, also, some are not covered at all. Could that not be encap- 
sulated in the first section of the new legislation or, at least, in the first provision in 
the consumer part? The second section, or the first section of the business to 
business part, could similarly deal with the most general coverage of that part.™ 
In both cases the sections could also then go on to refer the reader to the further 
relevant sections where the meaning of ‘fair and reasonable’, for example would 
be found. The basic idea is to set out at its start (or the start of each part) what 











151 G. Gopen ‘Let the Buyer ın the Ordinary Course of Business Beware Suggestions for Revising 
eg ee ot Coe RE ue ery te nar 

152 Ibid , 1187 

153 The first two being reserved for the preservation of the consumer’ effect of s6 and 7 of UCTA ~ 
the automatic ineffectiveness of attempts to exclude or restrict certain implied terms 1n contracts 
concerned with (sale, hire purchase etc) 

154 Por an attem: illustration see n 156 below. 

155 For an attempted illustration see n 156 below 

156 The point has been made that attempts to illustrate the benefits of plain language drafting have 
often been met with the criticism of imprecision but that the critiasm needs to be viewed 
carefully when such examples are provided by those without drafting experience ie explicable 
problems with the example should not necessarily condemn the idea — see L Turnbull, ‘Leguslatrve 
Drafting ın Plain Language and Statements of General Pnnaple’ (1997) Stat LR. 21, 25. Against 
that background, the following 1s offered as an attempt to illustrate the type of approach 
advocated here — 
L (1) In consumer contracts, terms which are detrimental to the consumer are subject to a test of 
whether they are fair and reasonable. Terms which are not fair and reasonable will have no effect 
(and exceptionally the whole contract may be of no effect (see section ...)). This treatment of such 
terms is subject to two types of exceptions, as set out below The first exception (set out in ...) 
makes certain terms of no effect in all arcumstances, without any application of the test. The 
second exception (set out in ...) exempts certain terms from the test of whether they are fair and 
reasonable and they are never ineffective under this legislation 
(2) ‘Consumer contracts’ are defined in section. ... 
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the proposed new regime does and also to provide onward navigation to the more 
detailed provisions. Such an approach, particularly with the most general consu- 
mer protection provision coming first, might even provide some communication 
to those falling below the Law Commissions drafting base-line: consumer's 
themselves. Certainly it would seem to go further in accommodating ‘the ten- 
dency of members of the public to read as little of the statute as possible’ and to 
‘want to find [the relevant part] of the statute as quickly as possible. 


A FURTHER OPPORTUNITY 


The significance of the preventive powers under the Regulations cannot be 
doubted. However, one of the difficulties with the Directive, and the Regulations, 
has been that their two roles, at the level of the particular contract and at the pre- 
ventive level, are not fully recognised. The general provisions of both tend to be 
worded appropriately to deal with the particular contract and do not always easily 
carry over into the situation in which the preventive powers are in question. In 
relation to the fairness test, for example, the circumstances relevant to the test are 
stated to be determined by the time of contracting,” but at the preventive level 
no actual, particular, contract is considered. This same relative lack of recognition 
of the two distinct levels of operation is carried over into the Law Commissions’ 
proposals. Again, the circumstances relevant to the fairness test are determined by 
the time of contracting.” Plainly, at the preventive level, a more abstract exami- 
nation will be required, with consideration of the situation generally pertaining 
in relation to the making of the relevant Standard contract. Revisiting the unfair 
terms regime provides an opportunity for such an approach to be made explicit. 
However, if it is plain enough how the preventive level should operate, the 
question arises as to whether any legislation needs to be made more complex by 
specifically addressing it. Certainly, the point can be made that the lack of full 
adaptation of the Regulations to the preventive level was acknowledged by Lord 





The test of whether a terms is ‘fair and reasonable is set out in section ... 

(3) In relanon to consumer contracts, the Director General of Pair Trading and the qualifying 
bodies (as set out in ...) shall have powers to prevent the continued use of terms which have not 
been individually negotaated and which are of no effect under this legislation. Those powers are 
set out in section ... 

2 (1) Terms which have not been individually negotiated, in business contracts, and which are 
detrimental to the complaining party, are subject to a test of whether they are fair and reasonable. 
Terms which are not fair and reasonable will have no effect (and exceptionally the whole contract 
may be of no effect (see section ...)). This treatment of such terms is subject to two types of ex- 
ceptions, as set out below. The first exception (set out in .. .) makes certain terms of no effect in all 
cifcumstances, without any application of the fairness test. The second exception (set out in ...) 
exempts certain terms from the test of whether they are fair and reasonable and they are never 
ineffective under this legislation. 

(2) ‘Business contracts’ are defined 1n section ... 

The test of whether a term 1s fair and reasonable 1s set outin ... 

“Terms which have not been individually negotiated? are defined in section ... 


‘Complaining 1s defined in ... 
157 ae 


158 Art 4(), Reg 6(1). 
159 See cl 9(1){a) of the draft. 
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Steyn in Director General of Fair Trading v First National Bank and seen as a problem 
the courts could deal with. He said 








This directive and the regulations must be made to work sensibly and effectively and 
this can be done by taking into account the effects of contemplated or typical rela- 
tionships between the contracting parties Inevitably the primary focus of such a 
pre-emptive challenge is on issues of substantive fairness. 


The reference to ‘contemplated or typical relationships’ points to the type of more 
abstract assessment indicated above. However, what must raise concern is Lord 
Steyns further suggestion that ‘Inevitably the primary focus of such a pre-emptive 
challenge is on issues of substantive fairness." At the preventive level, what will 
basically be in issue will be standard form contracts. The point has long been 
made that a major problem with such contracts may simply be lack of transpar-~ 
ency. They may well not be unbalanced in the substantive rights and obligations 
under the contract. The problem is that the consumer may well not be getting 
what they wanted because, to make the obvious terms more competitive, the 
others become less favourable and the consumer simply does not know about 
them.” The Law Commissions have taken the line that lack of transparency 
may suffice for a term to fail the fair and reasonable test? and that 


it 1s important that it is possible for both individual consumers and the bodies 
empowered to take preventive action to be able to challenge terms on the ground that, 
for example, they were not properly explained or the consumer had effectively no 
choice. (emphasis added) 


It ıs important that the test of what is fair and reasonable should not simply 
be dominated by substantive factors at the preventive level. Unless that 1s made 
explicit, there is a risk that adaptation by the courts to that level may carry over 
the approach of Lord Steyn into the new regime. It may be that there is not only 
the potential to deal with the adaptation of the fair and reasonableness test to the 
preventive level, but also a real need to. 


CONCLUSION 


Legislation often embodies decisions about appropriate balance points between 


competing interests or impetuses. Any legislation unifying and simplifying 
UCTA and the Regulations will have to do so. In relation to consumer contracts, 








160 [2001] 3 WLR 1297 para 33 

161 See R- Brownsword, etal. op at. 

162 V. Goldberg, Insututional Change and the Quasianvisible Hand’ (1974) 17 J Law & Econ 461 See 
also Law Commusnons Consultation para 27. 

163 At least ın relation to consumer contracts (Unfair Terms in Contracts, Law Commussion Consultation 
Paper No 166, Scottish Law Commission Discussion Paper No 119, paras 4.1044 109, para 5.80), 
which 1s the only context in which the preventive powers are currently envisaged as operating 

164 Unfair Terms in Contracts, Law Commission Consultation Paper No 166, Scotush Law Commission 
Discussion Paper No 119, para 4.98 
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there is a question of the balance between the interests of consumers and the 
interests of businesses, as well as between fairness and certainty. In the business- 
to-business context it is the balance between fairness and certainty which is 
principally in issue. In addition, the decision on the appropriateness of the balance 
points in each of those cases will also be impacted upon by the impetus to clearer 
and more accessible legislation. It is an impetus which favours a broad brush 
approach and militates against some of the potential ‘fine-tuning’ of the 
law which might have taken place to reflect those competing interests. In the con- 
sumer context the Law Commission thought that*° 


The principal issues of balance of both types [consumer /business and fairness /cer- 
tainty] were decided by Parliament when UCTA was passed in 1977 and by the 
Counal of Ministers when the Directive [was] ... issued ın 1993. 


There are some extensions of consumer protection in the envisaged legislation 
but they are viewed by the Law Commissions as Slight changes in the balance 
between business and consumer’ and seem unlikely to be controversial. For the 
most part they can be seen as part of making the legislation ‘less complex’. The 
business-to-business context 1s somewhat different. There the proposals are 
acknowledged as involving a ‘somewhat greater change in balance,” but given 
the existing coverage of $3(2) (b) of UCTA, the Law Commissions do not 
view it as a ‘major change.” Although the Law Commissions left open the 
question of preventive powers which might have been the most controversial in 
the business-to—business context, it seems likely that, nevertheless, it will be 
the business-to—business part of the proposals which will evoke controversy on 
the basis of increased uncertainty, loss of freedom of contract and also the 
perception of the extent of the change. It may not be a ‘major change’ in fact, but 
it will be much more extensive in the perception of many because of a limited 
understanding of the full scope of s3(2)(b). The impetus to simplification of the 
law is also behind it. It considerably reduces the significance of the very difficult 
question of whether a clause 1s an exclusion clause or part of the definition of the 
obligation and makes the scope of the controls less arbitrary. Of course, when 
settling upon an appropriate balance point, it 1s always a question of how much 
weight is given to a particular interest or impetus. The Law Commissions’ 
consultation seem likely to promote debate for some time on the balance points 
arrived at and the weight which should be given to the various factors. 





165 Para 227. 
166 Para 228 
167 Para 2 31. 
168 Para 232 
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Health and Efficiency: Community Law and National 
Health Systems in the Light of Miiller-Fauré 


Gareth Davies* 








In Muller-Fauré the Court of Justice has made clear that restricung patients to recerving medical 
services from their domestic health systems is often contrary to EC Treaty rules on the free move- 
ment of services, particularly where the treatment is not in-patient. The patient should generally 
be able to go abroad for treatment at the expense of their national health authority This has 
structural and financial repercussions for health care systems in several Member States, including 
the United Kingdom, whose systems are premised upon captive patients. It also has broader 
wmplications for welfare harmonisation and provision in the European Union. Exceptions are 
possible, where the implications for the national health system would be very serious, but 
Muller-Fauré indicates that the Court will not allow national courts or authonities to rely on these 
too freely. 





For half a decade the European Court of Justice has been applying Community 
law on the free movement of services to medical treatment and insisting that 
national insurers and systems of provision allow for patients to go abroad, get 
their treatment, and then send the bill home.’ However, as befits an area of state 
activity so complex in organisation, and so profoundly politically sensitive, each 
step in the direction of free movement has been accompanied by potentially con- 
trary concessions to national closure. All kinds of medical services may be subject 
to the Treaty, yet restrictions on free movement may often be justified by the need 
to protect national health care systems from the ravaging effects of uncontrolled 
patient choice. 

The Member States’ central fear is that patients going abroad, usually to avoid 
waiting lists, will result in higher costs. Not only will the national authorities lose 
their control over the rate of treatment, and hence spending, but they will also be 
left with possibly half-empty institutions. These cannot simply be closed down, 
because maintaining the national medical infrastructure 1s a matter of strategic 
and public health importance. Therefore the state will be forced to operate an 
inefficient system, adding an extra burden to its budget. 

Since economic reasons do not justify restrictions on free movement, this fear 
is usually presented in a slightly convoluted form. The Member States claim that 
the extra cost burden, and loss of control, is such that their chosen system in fact 
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becomes unviable? It is not the money itself that worries us, they say, but the 
breakdown of our national health scheme. This the Court has accepted as a legit- 
imate reason for restrictions.” However, there are no trump cards in Community 
law,‘ and it is a question for each case whether the risk really is great enough to 
justify the loss of patient, and provider, freedom. A number of cases have pro- 
vided partial guidelines for deciding this,* but now Miiller-Fauré has gone a step 
further, providing the most comprehensive, and the leading, statement of the law 
to date.°Although much of what is in the judgment can be found in earlier cases, 
much is new, and the decision stands out for the range of questions it addresses, 
and the precision and completeness of the answers provided. 

What it has to say is of wide significance. Not only are patients granted great 
freedom to go abroad for treatment, but the reasoning used is applicable beyond 
the medical sphere, and opens doors to radical restructuring of many other state 
welfare activities, from pensions and education to unemployment insurance. Free 
movement of welfare is slowly emerging, and with it a new vision of the state in 
Europe. 


MULLER-FAURE 


The case concerned two Dutch patients, both insured with the Dutch state med- 
ical insurance scheme — the Ziekenfonds — which covers all of the population who 
earn below a certain amount. Under this scheme the insured patient may go to 
any provider contracted with the Ziekenfonds. Generally, payment will be direct 
from insurer to provider, without the involvement of the patient. For this reason 
the Dutch government described the Ziekenfonds insurance as a ‘benefits-in- 
kind scheme. Because of the size of the scheme — it covers most of the population 
of the Netherlands — almost all domestic care providers have contracts with it,’ 
and these are often in the form of complex block contracts, under which the hos- 
pital or clinic can be assured of a regular flow of patients, and in return may offer 
favourable terms. In particular, payment may not always be per treatment — there 
may be lump sum payments in return for which care up to a certain amount, or of 
a certain type for a certain area, may be provided. In short, although the system 
displays many of the characteristics of an insurance based scheme, which formally 
it is, it also looks very much like a national health service, as in the United 





2 The same repackaging of arguments occurs in other contexts See Case 72/83 Campus Oil v Minister 
Sor Industry and Energy [1984] ECR. 2727, Case C-379/98 PreussenElektm AG v Schleswag AG [2001] 
ECR. I-2099. 

3 See Kohll, Vanbececkel, Smits and Peerbooms, n 1 above 

4 Case C-41/74 Vin Duyn v Home Office [194] ECR 1337, Case C-260/89 ERT v DEP and Sotines Kou- 
velas [1991] ECR 2925. 

5 Seen 1 above. 

6 Case C-385/99 Mullea-Fauré v Onderlinge Visarborgmeatschappi; OZ Zorgverzekeringen and van Riet v 
Onderlinge ZAO Zorgverzekeringen, judgment of 13 May 2003. See also Case 
C-56/01 Inizan v Caisse Primaire d Assurance Maladie des Hauts-de-Seine, judgement of 23 October 
2003. 

7 ‘Contracted provider is almost synonymous with ‘Dutch provider’. There are just 2 few exceptions 
along border areas, and for specialised operations where there are long waiting times, where for- 
eign providers have also obtained contracts. See Mulla-Famé, ibid, para 29, 

8 See Advocate Generals opinion in Muller Faust, n 6 above, paras 47—49. 
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Kingdom (UK). The payer-provider relationship is not built around the indivi- 
dual treatment transaction, but around stable, long-term, agreements to provide 
bulk care, which are essential to the functioning and economics of the system. 
Also, there is a redistributive element, via central government subsidy of the pre- 
miums that insured persons pay. 

One of the patients, Ms Miiller-Fauré, went to Germany for dental work 
Her case is the less interesting. The other, Ms van Riet, went to Belgium for an 
arthroscopy and some other treatment, partly provided in a hospital and partly 
outside. She went largely to avoid the six month waiting time in the Netherlands. 
Both had previously requested authorisation for treatment abroad. In line 
with the Dutch rules, both had been refused. Treatment with a non-contracted 
provider would only be paid for if medically necessary treatment was not 
available within the system without ‘undue delay’? That was not the case. In 
particular, the six month wait for Ms van Riet did not comprise undue delay 
because it was no more than the normal waiting period for that operation in the 
Netherlands.” 

Having chosen to have treatment abroad despite the refusal, both patients 
subsequently claimed reimbursement. Both were of course refused again. They 
then began the court case culminating in this judgment. As a rather sad aside, it 
may be noted that both treatments actually occurred ın 1993-94. Not only were 
the Dutch government and the Ziekenfonds rather flagrantly breaking the law in 
refusing payment, but it is hard to avoid the suspicion that the case was deliber- 
ately dragged out pour encounager les autres, and to avoid the inevitably unfavourable, 
and binding, answer. 


THE ARGUMENTS 


The questions asked were whether the refusals were contrary to the Treaty, 
whether the specific nature of the Dutch system made a difference to this, and 
whether there was a difference between hospital and non-hospital treatment 
The referring court also sought an interpretation of the words ‘undue delay’. 
These were central to the relevant Dutch law, and to the case in hand. The court 
wanted to know whether it must interpret them ın a purely medical sense, or by 
reference to normal waiting times in the Netherlands. 

Not all aspects of these questions were obviously necessary. It had already been 
accepted that hospital treatment could be legitimately restricted, and only the 
question of non-hospital treatment remained unclear, along with the meaning 
of undue delay. However, the usefulness of the judgment to some extent arises 
from the schematic and structured way ın which the reference’ was presented. 





9 Muller-Fauré, n 6 above, para 19. The domestic law was actually more complex, including reason- 
ableness, and the phrase ‘within the nme normally necessary’. However, ın the light of earlier case- 
law (Smits and Peetbooms, n 1 above) these had been accepted in practice to reduce to‘without undue 

’, Mullen Fauré, paras 26-29, 42 and 51. 
10 Muller-Fauré, n 6 above, para 27 
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Even if analytically inefficient, it seems to have encouraged the Court of Justice to 
provide a comprehensive explanation of the law. 

The Dutch government, in its submissions, did not deny that free movement 
of services was being restricted. However, it sought justifications for the restric- 
tions it was imposing in the character of its system.” It said that following its 
‘sovereign power” to choose the organisation of its health care it had created a 
contract-based system which had many advantages. Firstly, it enabled planning. 
Hospitals and medical facilities were assured of a constant flow of patients, which 
enabled them to be efficient, and to offer attractive prices for treatment. Secondly, 
the inability of patients to exit the system meant that this flow could be adjusted, 
by controlling treatment rates, to reflect the amount of money available, thereby 
enabling cost control. Although this might result in waiting lists, this was a reality 
of limited funds, and the central control allowed a third advantage, prioritisation, 
which ensured that while s some might have to wait, overall the system was better 
and fairer for all 

If, on the other hand, patients could simply bypass waiting lists by going 
abroad, the system would be undermined. There would no longer be effective 
cost control, and the system of block contracts would break down. Why 
would domestic institutions participate in that way if they were entitled to 
treat patients individually on the ‘free market’ — thus at an non-block contract rate 
— and be paid for it?’ Therefore domestic efficiency would be severely dimini- 
shed. In short, free movement was incompatible with the Netherlands’ chosen 
system of health care. 

On the question of undue delay, the Netherlands accepted that where treat- 
ment could not be provided by a contracted provider without this, a patient 
should be allowed to travel abroad. That was the result of Smits and Peerbooms, 
and now the domestic law also.” It also accepted that what the phrase meant was 
to be decided in the context of the patients medical history and circumstances. 
However, that made it a factual question, and therefore for the national, not the 
Community, court.” Moreover, the mere fact of being on a waiting list could not 
be sufficient to show undue delay. That would amount to a rewriting of the na- 
tional conditions of access to health care, and undermine all planning” — once 
again eroding the very essence of the system. 

The Netherlands made no distinction in these arguments between in-patient 
and out-patient care, but the Commission, in its submissions, did.” It accepted 
that the nature of in-patient care — requiring more infrastructure, and inherently 
less elastic on the supply side than out-patient treatment — gave the planning 
and stability arguments force. Thus it felt that, consistently with earlier cases, 








4 Although this would not actually be an automatic consequence, see text to note 53 below 

15 See n 9 above Prior to Smits and Peerbooms the domestic law had required patients to first seek a 
non-contracted provider within the Netherlands This was obviously discruminatory, and found 
illegal in that case. 

16 Muller-Fawé, n 6 above, para 52. 

T7 ıbid, para 51. 
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treatment abroad could legitimately be restricted to certain cases. On the other 
hand, this was not the case for out-patient care, which included treatment outside 
of a hospital as well as treatment in hospital day-clinics. By contrast, the Spanish 
government considered an important difference between domestic and foreign 
care to be that in the former case the money paid to the provider was retained in 
the national economy and a slice of it went to the state in taxes. This was true 
whatever category of care was supplied, and meant there was no need to distin- 
guish between them.” 

A number of other governments also intervened, mostly in support of the 
Netherlands. For example the Danes were particularly concerned that freedom 
to be treated abroad would result in excessive consumption of health care, and 
a loss of expertise among national medical staf.” However, the UK position 
was the most distinctive. Possessing a system even more antithetic to patient 
freedom, and under even more financial stress, it argued strongly both in support 
of the Netherlands, and that even if the Netherlands were to lose, the National 
Health Service (NHS) would be different enough to be distinguished. In 
retrospect it might have been wiser to have intervened less forcefully — then 
the judgment might have been less clearly relevant to the NHS. As it was, bring- 
ing its particular characteristics to the attention of the Court caused them to 
some extent to be addressed, and arguments for their importance to be largely 
rebutted. 

One argument emphasised the uniqueness of the NHS.” As a free to patients, 
non-profit making, body, it was claimed it did not provide economic services. 
This would exclude it from the application of Article 49 EC, which only applies 
to services provided ‘for remuneration.” The contrast, although not spelled 
out in the judgment, would be with continental insurance-based schemes. 
Even if these provide care free at the point of delivery, as in the Dutch case, the 
provider and insurer are separate institutions, and there is clearly payment 
between them, for services rendered. In the UK, provider and payer are part 
of a single umbrella organisation. Even if internal payments occur and could 
be identified, they could be seen as not ‘Temuneration’ in the Treaty sense. Their 
internality might rob them of the economic or transactional character necessary 
to trigger Article 49. 

Alongside this approach, the government restated the structural and planning 
arguments of the Netherlands but in a somewhat more apocalyptic form.” They 
said that the management of waiting lists was an essential part of maintaining the 
financial viability of the system, and if patients could dodge them and claim 
reimbursement then resources would be drained to the extent that the ability of 
the state to provide adequate and balanced health care would be threatened. 
Moreover the viability of individual institutions would be threatened by the fact 
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others might experience a decrease, as UK patients emigrated. Unable to predict 
this, they would, presumably, although it was not clearly stated, find this instabil- 
ity seriously threatened their function. 

On undue delay, the UK proposed an argument by analogy with regulation 
1408/71,” to the effect that this should only be the case where waiting times were 
beyond what was normal, or the maximum, for the state in question. This, they 
indicated, was the current UK condition for authorising treatment abroad.” 








THE FINDINGS OF THE COURT OF JUSTICE 


The judgment was built around the distinction between hospital and non-hospital 
treatment. For the former, the Court accepted that the needs for planning and 
stability could justify restrictions on system-external treatment, and in particular 
a requirement for prior authorisation.” However, while such authorisation could 
be demanded, and refused on the basis that treatment is available within the 
system, the conditions for permission or refusal must be objective, non-discrimi- 
natory, and transparent, and the system for authorisation must also be accessible, 
judicially challengeable, and with decisions given in a reasonable time.” More- 
over, if the position is that foreign treatment is only permitted when it is not 
available domestically without undue delay — as in Muiller-Fauré, and similarly to 
the current position in the UK — then this time condition must be interpreted 
with respect to all the facts of the case, in particular the medical circumstances, 
and the circumstances of the patient, but not primarily in the light of what is a 
normal waiting time.” Thus the mere fact that Ms van Riet’s waiting time was no 
more than average for that operation in the Netherlands, although not stated to be 
irrelevant, did not in itself render it acceptable. One would have to ask, for exam- 
ple, how much she might suffer from the delay, whether her situation would 
deteriorate, whether her employment position would be harmed, and whether 
she had been the victim of earlier delays. Such factors must be the primary basis 
of any decision. These rules are a significant expansion of what had been said in 
previous cases, and will be fertile ground for lawyers. 

By contrast, restrictions on non-hospital treatment abroad were not justified.” 
This is the most powerful finding in the case. It reflects the fact that the essentially 
structural arguments put forward for restriction are far less applicable to this kind 
of treatment. In any case, the Court noted a number of factors which would mini- 
mise any disruptive effect. One was that that linguistic, cultural and geographical 
barriers were likely to prevent huge numbers of people taking advantage of this 
right — or at least it had not been prevented with any convincing evidence to 
the contrary. As a result the financial implications would not be dramatic. 





24 Reg 1408/71, ın consolidated and amended form ın OJ. 1997 L 28/1, since amended by Reg, 1223, 
OJ. 1998 L 168/1. 
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Compounding this, the scope of insurance cover was not affected by where treat- 
ment was received. The type of treatment which was paid for, and the amount of 
cover, could be applied equally to foreign treatment, thus ensuring that total costs 
did not spiral. Moreover, the conditions of access to treatment, provided they 
were objective and non-discriminatory, could be applied to non-system treatment 
as much as to in-system handling. In particular, the condition that a specialist 
only be seen upon referral from a general practitioner (GP) — the custom in the 
Netherlands, as in the UK — could be continued. A patient could not selfrefer to a 
foreign consultant and expect payment. GPs may now have to write open letters 
of referral; referral only to local doctors would be discriminatory. 

Finally, the Court considered whether specific aspects of the Dutch system 
would justify a different position from the one stated above.” In particular it con- 
sidered a rather technical argument put forward by the Ziekenfonds. This was that 
the Dutch system contained no mechanism for out-of-system payments. Thus it 
was physically, as ıt were, incapable of adapting to free moving patients. Payments 
abroad were alien to its very nature. The Court rebuffed this by remarking that 
every Member State, as a result of regulation 1408/71, has a system for the payment 
of the costs of foreign medical treatment supplied to their citizens abroad in 
the case of emergency. The well known E111 form is a part of this, guaranteeing 
emergency care throughout the EU, which will be paid for, either directly or by 
reimbursement, by the home state health insurer or authority. There should be 
no problem, said the Court, in simply applying this to non-emergency treatment. 

This is a rather sneaky and inadequate argument.” Cover for tourists who have 
accidents abroad raises simpler and more minor issues than systematic payment to 
foreign doctors for voluntary treatment. One might expect a Member State to be 
prepared to gloss over issues of cost for authentic emergency treatment, which 
will inevitably be provided in hospitals, thus also making the chance of fraud 
much less. A regular flow of bills from private specialists all over Europe requires 
a different kind of scrutiny. However, the very fact of the Courts somewhat 
cavalier approach is significant, showing that it is not prepared to allow Member 
States to effectively opt out of the Treaty on the basis of their particular internal 
arrangements. A contract for free movement becomes meaningless if non-com- 
pliance can be justified by the fact that it was not convenient domestically. The 
sub-text of the Court’s argument is not that the practicalities of paying for foreign 
care should raise no problems, but that these problems are for Member States to 
solve and they will be expected to do so.” 


COMMENT 


The position is simple; patients needing hospital treatment can generally be con- 
fined to their domestic system, but those wanting non-hospital treatment may 
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travel at will abroad and have their home authority pay or reimburse them. Two 
important questions remain. To what extent is this true of systems other than the 
Dutch, in particular the NHS, and what is meant by hospital or non-hospital 
treatment? 

A number of factors indicate that the judgment will resonate beyond the Neth- 
erlands. Much of it was worded in a way that seemed generally applicable, and the 
specific repetition by the Court of the UK arguments concerning the NHS indi- 
cate that it was considering the wider picture. Also, the Court clearly rejected the 
relevance of the UK’s argument that the NHS does not provide economic 
services.” 

In fact, NHS services probably are economic. It is well established that the state 
can be an economic actor,™ and given that the NHS is in fact divided into institu- 
tions which buy and sell care to each other,” it would be formalistic to claim an 
absence of remuneration simply because they may all in some sense be considered 
part of a single scheme.” Nor does an absence of profit-motive make any differ- 
ence.” It is the exchange of money for services that is important, not institutional 
philosophy or ownership.* Support for this is expressed in the judgment by the 
words 4 medical service does not cease to be a provision of services because it is 
paid for by a national health service or by a system providing benefits in kind.” 
The Dutch government had not mentioned a national health service. Only the 
UK had. This statement goes beyond the facts of the case and must be taken as a 
broader expression of the law. 

However, the whole question may be finessed. The patients’ claim was that 
their freedom to receive foreign economic services was being restricted. For that 
it was necessary to show that the services abroad were such as must be paid for — 
easy; they already had been — and that there was a restriction. The character of the 
domestic system is irrelevant.“ At most it might go to the question of whether a 
restriction exists. It could be argued that a refusal to pay for a service abroad only 
comprises a restriction on movement if there is some prior obligation, or possible 
obligation, to pay. Otherwise what 1s to stop frivolous suits insisting that the gov- 
ernment pay for holiday villas for all? At such an extreme the argument must be 
correct; there have been cases built on similarly tenuous arguments, and the Court 
has tended to dismiss them, claiming an inadequate link with free movement.“ 
The reasoning behind the dismissals is sometimes sketchy, but the sense is 
obvious. However, in general the threshold for finding a restriction on movement 
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is not high. To use the Courts words, any measure that ‘hinders or makes less 
attractive’ cross-border economic activity suffices.“ Nor is this ınterpreted in a 
formal or restrictive way.” It is rather the finding of a restriction that is almost a 
formality, merely a prelude to the more substantive question of whether it may be 
justified. It is in this latter area that the law does its real work. In the context in 
question, the patient has a choice between receiving treatment at home for free, or 
going abroad and paying for it. The fact of this choice results from the nature of 
the domestic healthcare system. It is obvious that this is sufficient to find a restric- 
tion — as the Court did. 

In that case, a justification must be sought, other than the ones discussed and 
rejected in the judgment, 1f the NHS is to continue as it 1s. It is hard to see what 
that might be, or why it was not put forward along with the other UK submis- 
sions. At most there is only a question of degree between the NHS and the Dutch 
position — more financial strain in the UK, more difficulty with structural adap- 
tion. However, the way the Court used regulation 1408/71 indicates it is going to 
take a very robust approach to practical/structural arguments. A mere cry of ‘the 
NHS is not adapted to foreign service providers’ will achieve nothing. The UK’s 
only resort, it is suggested, 1s what is in fact the most genuine underlying argu- 
ment, that the UK system has less money available than the Netherlands’, and so 
the threat to its financial stability would be even greater. Perhaps it could add that 
since its system also has the longest waiting lists, it would also experience the 
greatest outflow of patients. However, even this is doubtful The British may have 
more reason to go to Belgium than the Dutch do, but they also have further to go, 
and a different language to speak. In any case, both these arguments are more 
quantitative than qualitative. That means they are not strictly for the Court of 
Justice, which does not hold trials of fact, but for the national court.“ 

Yet the reality is that a national judge would be unlikely to distinguish Müller- 
Fauré without asking Luxembourg. Then, even though the Court could, and 
strictly perhaps should, defer questions of degree of effect back to the UK, its 
desire for uniformity of law across the Community, as well as its desire for 
free movement, provide it with a powerful motivation to indicate that since the 
UK position is qualitatively the same as that in Muller-Fauré, the answers, and 
freedoms, are the same too. If it concedes the centrality of actual effect, then the 
legitumacy of Member State action will turn on factors that are dependent upon 
local circumstances, largely within national hands, and almost impossible to assess 
‘objectively’; budgetary position, the age, health and mobility of citizens (since 
these will affect the actual impact of removing restrictions), and the flexibility of 
the workforce and infrastructure. This would be opening the door to abuse, and a 
degradation of the principle of free movement of services. Quite apart from the 
question of whether the Court should allow this, it is very unlikely that it would 
— particularly on the evidence of the judgment in Muller Fauré itself** 
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44 See n 56 and 57 below. 
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And what is hospital treatment? The point is complicated by the fact that prac- 
tices are different in different Member States. In the UK and the Netherlands 
much out-patient treatment is provided in hospital clinics, which in some coun- 
tries, such as Belgium, might be provided by specialists working from their own 
premises. Even small operations may occur outside of a hospital Some of Ms van 
Riet’ treatment was received outside of a hospital, but had she received it in the 
Netherlands would not have been. So is it or is it not ‘hospital treatment’? The 
essential question is whether it 1s the place of actual treatment, or the normal loca- 
tion of that treatment domestically, which is decisive. Initially the latter may seem 
more logical. The basis of permitting restrictions is the need to maintain infra- 
structure, which suggests that treatment that would be in that infrastructure may 
be confined there. However, apart from once again opening the door to abuse, by 
structuring care unnecessarily around hospitals, the logic is less convincing upon 
examination. The very fact that the care was provided elsewhere indicates that it 
could have been. Therefore the need for infrastructure is clearly not as great, if 
existent at all. It is merely being used opportunistically, as it were. 

This is supported by the fact that the Court in fact categorised Ms van Riets 
treatment by looking at where she had actually received it, and ignored whether 
or not it would have been in a hospital in the Netherlands“ Following this 
approach broadens the significance of the case for the UK. Any specialist consul- 
tation, and many treatments, are available on the continent outside of hospitals. It 
would seem that they therefore fall within the non-hospital category, and UK 
patients are now free to travel to receive them, and to avoid waiting lists at home. 

‘The Court also acknowledged the logic, apparent from the above, of assimilating 
out-patient care to non-hospital care, as the Commission had proposed.” Although 
the Court felt the point did not in fact need to be decided, since the parties had not 


brought it into dispute, it is suggested that this must be correct. Then everything 
other than care actually received as an in-patient would count as non-hospital. 


CONCLUSIONS 


This is a remarkably purposive judgment, in both substance and methodology. 
Welfare and defence are the last bastions of respectable nationalism, and the Court 
is clearly pushing for a Europe where Member States are more concerned with 
effective provision, and less with achieving national closure. The UK govern- 
ment, embarrassingly, claimed that waiting lists were necessary to ensure the pro- 
vision and maintenance of adequate hospital care; they guaranteed the food for 
the machine. The Court, sardonically, replied that waiting lists were obviously 
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the antithesis of the provision of high-quality hospital care to patients.*? It will be 
interesting to see whether national authorities succeed in presenting their defence 
of national systems as in the interests of the patient, or whether the Court 1s seen 
as the patients protector against reflexively conservative authorities who are less 
interested in the quality of individual welfare than in resisting loss of control 

To some extent this depends on what actually happens; will patients flood 
abroad or not? The Court thought not, Member States feared so, but both were 
inevitably speculating. A rational approach might seem to be trial-and-error, with 
the possibility of re-imposing restrictions if necessary. While not excluded by 
legal principle, Member States may understandably fear that if they concede free 
movement, and then their worst fears start to materialise, the Court may not let 
them retreat. The law may operate in practice, if not in theory, like a ratchet. 
Hence they fight to resist the first step. Ironically, by doing so they weaken their 
own position; they have no hard evidence to support their floodgate claims, 
which as a result seem melodramatic and unconvincing. 

But where is it all going? After health, what? Analogous arguments can be 
made about pensions, education, and unemployment insurance. Why should I 
not be able to send my child to school in France and have the government pay 
whatever ıt would pay for him to go to school ın the UK? Why can I not stop 
paying the proportion of my tax that goes to social insurance, and then take it out 
with a foreign provider, who perhaps offers me better terms? One response to this 
latter argument is that this undermines the redistributive aspects; the rich will 
leave the system, leaving not enough money for the poor.” However, this need 
not be the case. The rich can be obliged to pay their tax to the extent that ıt is redis- 
tributive, but be relieved of the proportion that may, on average, go to themselves. 
This they could then use to purchase their insurance, or other service, elsewhere. 

Indeed, strictly the law already demands these things. The Treaty provisions on 
the free movement of services are directly effective, and as the Court often says, 
the special nature of certain services does not remove them from its ambit.” Nor, 
following the logic of Miiller-Fauré, does the fact that they are not economic have 
much force. One of the intriguing possibilities raised by this judgment is what 
may be called cross-liberalisation. Even though a service is not organised in an 
tconomic’ manner in one Member State, ıt may become subject to the liberalis- 
ing effect of the Treaty because equivalent services in other Member States are. As 
the case outcome indicates, it is not the nature of the system itself that determines 
the free movement obligations upon it, but the nature of the outside system, or 
provider, to which an individual wishes to migrate.” Yet once a system 1s adapted 
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to permitting exit, and funding that exit, it comes under pressure to reorganise, 
and is likely to become itself Sconomuc. This can be seen as a replication in the 
area of services of the story of the European Union as a whole. Formally, Member 
States remain competent to choose their tax systems, the organisation of their 
public services, and many other aspects of life. However, once some Member 
States make certain choices — low taxes, loose planning controls, privatisation, 
strict asylum policies — it becomes very difficult in practice for other states to resist 
following. Member States pull each other up, or down. 

This effect is magnified by the fact that cross-border liberalisation often leads 
to domestic liberalisation. Admittedly, the law is unambiguous in excluding in- 
ternal situations The right of free movement protects foreign providers, and 
patients wishing to travel abroad, but does not embrace domestic non-system 
providers. Thus a Dutch (or British) patient may go to Paris, but has no Commu- 
nity law right to go to a non-contracted or private hospital in the Netherlands or 
UK. This may be qualified if that domestic institution is foreign owned, or a 
branch of a foreign operator, so that a cross-border aspect may be present, but 
the general rule remains.” However, this presents an apparently absurd policy; is 
it really sensible to pay for treatment in Ostend but not in Kent? Such an ap- 
proach is difficult to defend politically, leading to pressure to apply free move- 
ment within the state too. There is also the advantage that national rather than 
foreign treatment diminishes the loss of money and skills that may be feared. 
On the other hand, domestic movement is likely to be much more used than 
movement abroad, so the system-undermining effect of patient freedom will be 
very much greater. 

The Court's purposiveness, impatience even, is also shown by its method. Ona 
reference such as Muller-Fauré its competence is limited to questions of Treaty in- 
terpretation.” What that means is ambiguous, but clearly it suggests a degree of 
abstraction, and in any case it is uncontroversial that factual issues, including the 
application of the Treaty to the facts in hand, are for the national court.” Yet this 
distinction is a soothing mantra more than an operating rule, and many of the 
Court's ground-breaking judgments in the area of free movement have been ones 
where it has effectively decided the case in hand — descended to a very low level of 
abstraction, and spelled out in a factual way what can and what cannot.** Muller- 
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Fauré follows this tradition. The question of how many patients would be likely to 
go abroad for treatment, and the cost implications of this, and the consequent 
effects on the health care system, and then whether restrictions are justified and 
proportionate, all look at first glance factual matters, and thus for the national 
court. Not any more. The Court has effectively claimed these issues as part of the 
Treaty, and in doing so been able to enforce its will upon all Member States. The 
advantage lies ın the results; an inevitable change is achieved quickly and cleanly. 
The disadvantage lies in the infantilisng of national courts,” and the risk of, even 
unwilling, insubordination.” What if a High Court judge now hears evidence 
that in fact the effects on the NHS would threaten its infrastructure? Should he 
distinguish Muller Faur® Such factual precision would be the common law way, 
but it 1s not normally the Community law approach — although the language of 
the Court in Muller-Fauré does not entirely exclude the possibility.” 

Yet in the end neither the detail, nor even the direct results, of the case are as 
important as its function as a test-case for the potential of negative harmonisation. 
It is the fact that the Court got to this issue first, before the Commission, that 
raises the really big questions. It means that the Member States have been exposed 
to the limited and negative effects of a court judgment applying the Treaty, rather 
than the dramatically homogenising effects of Community legislation. This is 
therefore an opportunity for them to demonstrate that they can in fact comply 
with the Treaty even without sharing a common system, that regulatory diversity 
in welfare is compatible with free movement. If they can do so, then there will be 
no need for any further Community action, and indeed subsidiarity and propor- 
tionality would forbid it. The national advantages of that will be that states will 
still be able to organise according to their wishes and culture, and the European 
advantage will be that diversity may serve as a laboratory for quality. On the other 
hand, if Member States fail to take on board the judgment, so that every inch of 
movement in this area and related ones has to be fought for before the Court of 
Justice, then inevitably the case for positive harmonisation will be that much ea- 
ser to make, and ultimately it will come. Subsidiarity cuts both ways, it may be 
said. Where an end can be achieved locally, that must be permitted, but then the 
local power must do its part too. 

The national failures to remove welfare barriers no doubt result largely from 
the usual mixture of incompetence, lack of imagination, and a blind fear of the 
new. Certainly this is the umpression reading the judgments. However, there may 
be something more principled as well Openness and free movement are difficult 
to achieve when the core providers are state monopolies, which rely on compul- 
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sory membership by the population. Thus reform to comply with the Treaty is 
likely to lead in the direction of more market-like structures, with a multiplicity 
of possible providers, so also private. This is the direction Member States are mov- 
ing in anyway, for economic and political reasons, but it is also one of which they 
are nervous, and to which there remains ideological opposition. The regulatory 
state, however effective at protecting and nurturing its citizens, is not seen as 
equivalent in social or ideological terms to the directly providing one. In the con- 
sensual corporate states of Northern Europe the distinction may not be perceived 
so sharply. However in centralised and conflictual Britain and France, to give two 
examples, the state is not just form, but substance, and the line between public 
and private is traditionally clear and important. It is an increasing blurring of that 
line which is inherent in the mix of solidarity and cross-border freedom called for 
by the Treaty, and which is difficult for domestic political authorities to embrace. 

Nevertheless, the foot-dragging approach seen in Miller Fauré is a dishonour- 
able compromise. A realisation, and on a certain level, acceptance, of the necessary 
reforms is shown by the fact that states allow the Court to decide these cases. If 
they believed their own arguments they would surely have pushed for Treaty 
change to protect their position. Yet so long as they do accept the Treaty, one feels 
they must have some obligation to initiative, to show creativity and purposive- 
ness themselves in achieving its ends, rather than seeking to turn every technical 
and futile argument into a reason for delay. It would be sad if Europe was head- 
ing towards a grand union of principle, and yet a legal culture of sullen non- 
compliance. 
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Ending the Home Secretary’s Sentencing Role 


Merris Amos* 





INTRODUCTION 


Since 1948, primary legislation has entrusted the Home Secretary with the power 
to decide when a life sentence prisoner may be released from prison. At present 
this power is contained in section 29 of the Crime (Sentences) Act 1997' and 
applies only to convicted murderers for whom a term of life impnsonment 1s 
mandatory.’ It is used by the Home Secretary to determine not only the date of 
release on licence for such ‘mandatory life’ prisoners but also to set the ‘tariff’ by 
deciding how long he or she should remain in prison. 

Por many years the existence of this power has been a cause of concern to those 
who maintain that the Home Secretary in carrying out this role is performing a 
judicial function and thereby acting in breach of the separation of powers? 
Numerous legal challenges have been brought both domestically and ın the 
European Court of Human Rights (ECtHR). Whilst those concerning discre- 
tionary life prisoners and those sentenced to detention during Her Majesty's Plea- 
sure eventually succeeded, the Home Secretary’ role being removed by 
Parliament following judgments of the ECtHR,* until recently challenges con- 
cerning the mandatory life sentence have failed. In Rv Secretary of State for the Home 


Department, ex p Doody? the House of Lords held that given the power had been 
entrusted to the Home Secretary by Parliament, the only serious prospect of a 





* Department of Law and Human Rights Centre, University of Essex. I am very grateful to Richard 
Comes, Adam Robb and Joel Robb for their invaluable assistance in the wnting of this case note 
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successful challenge would be if the decision had been reached by a faulty 
process.° In Wynne v United Kingdom’ the ECtHR accepted the argument that the 
prisoner had forfeited his life to the State and in fixing the tariff, the Home 
Secretary was administering a sentence already imposed, not imposing a sentence. 
It concluded that therefore the mandatory life sentence was in a different category 
from other sentences and that the guarantee of Article 5(4) of the European Con- 
vention on Human Rights (ECHR) to have the lawfulness of detention decided 
by a court was satisfied by the original trial and appeal proceedings. 

All legal avenues exhausted, it appeared that the campaign for reform had been 
lost. Although the Human Rights Act 1998 (HRA) had come into force,® without 
persuasive authority from the ECtHR the prospect of a British court finding the 
Home Secretary's role incompatible with the ECHR was unlikely. In 2002, the 
persuasive authority arrived in the form of the ECtHR reassessing its conclusion 
in Wynne? Six months later in Rv Secretary of State for the Home Department, ex p 
Anderson, the House of Lords used the power conferred by section 4 of the 
HRA to declare section 29 of the Crime (Sentences) Act 1997 incompatible with 
the right under Article 6 of the ECHR to have a sentence imposed by an inde- 
pendent and impartial tribunal. Shortly after, despite a vigorous defence of his 
role in the House of Lords, the Home Secretary announced legislative reform to 
put an end to his remaining sentencing role. 

The House of Lords’ judgment in Anderson and the swift action promised by 
the Home Secretary could be described as a text-book example of the HRA in 
operation. Using the power conferred on it by Parliament, the court notified the 
executive of an incompatibility between primary legislation and a fundamental 
human nght. In response, the executive undertook to take the necessary measures 
to remove the incompatibility in the pnmary legislation and thereby put an end 
to one of the more notable breaches of the separation of powers in current consti- 
tutional arrangements. But beyond this important feat, the judgment may also 
have implications for other continuing breaches of the separation of powers and 
for the future operation and effectiveness of the HRA. 


FACTS 


Anthony Anderson was convicted in 1988 of two separate murders. He had kicked 
to death his victims in the course of theft. Pursuant to section 1(1) of the Murder 
(Abolition of Death Penalty) Act 1965, the trial judge imposed a mandatory 
sentence of life imprisonment. A life sentence is mandatory for adults convicted 
of murder regardless of intent to kill; intent to cause serious injury is sufficient 
if death resulted." The mandatory life sentence is in a different category to the 
discretionary life sentence, which may be imposed at the discretion of the trial 
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judge where the offence is grave and where there are exceptional circumstances 
which demonstrate the offender is a danger to the public, and the sentence of 
detention during Her Majesty’s Pleasure which is imposed where the offender is 
under 18 years of age when the offence of murder 1s committed. Also to be 
distinguished is the automatic life sentence which a judge is required to impose - 
where an offender is convicted of a second serious offence unless there are 
exceptional circumstances which justify not doing so. 

Pursuant to section 29 of the Crime (Sentences) Act 1997, the Home Secretary 
decides the length of the tariff — the minimum period which mandatory life prs- 
oners have to serve to satisfy the requirements of retribution and deterrence. Advice 
on the tariff is given by the trial judge and then passed to the Lord Chief Justice 
who also has the opportunity to give advice. However, the final decision rests with 
the Home Secretary. When the prisoner approaches the end of his tariff term, his 
case 1s referred to the Parole Board and if the Board recommends that the prisoner 
be released on licence, the Home Secretary may refuse to order his release. 

Both the trial judge and Lord Chief Justice recommended that Anderson serve 
a tariff of 15 years. However, the Home Secretary rejected the judicial advice and _ 
ın 1988, 1997 and November 1999 fixed the tariff at 20 years. Anderson sought 
judicial review on the ground that the Home Secretary’s sentencing function 
was a determination of a criminal charge within the meaning of Artcle 6 of the 
ECHR and that the Home Secretary was not an independent and impartial 
tribunal established by law as required by Article 6. 


JUDGMENTS OF THE LOWER COURTS 
Divisional Court 


The Divisional Court” found itself constramed by the domestic and Strasbourg 
authorities which placed the mandatory life sentence in a unique category.” Its 
unanimous conclusion was that the Home Secretary had not acted incompatibly 
with Article 6 although the reluctance with which this conclusion was reached 
varied in the judgments given. Whilst Rose LJ remained reticent, Sullivan and 
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ex p Stafford [1999] 2 AC 38, Rv Secretary of State for the Home Department, ex p Hindley [2001] 1 AC 
410, Wynne v United Kingdom (1994) 19 EHR. R 333; Raja v United Kingdom Applicanon No 3904797 
20 May 1998; Vv United Kingdom (1999) 30 EHRR 121 
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Penry-Davey JJ commented negatively on the constraints of authority both 
stating that if free from authority, they would have concluded that the tariff set- 
ting exercise attracted Article 6 protection.” 


Court of Appeal 


The Court of Appeal” also found itself constrained by domestic and Strasbourg 
authority, in particular, the decision of the ECtHR in Wynne. Although Lord 
Woolf CJ did not consider it appropriate to interfere with the views of Parlia- 
ment, particularly where those views were consistent with ECHR jurispru- 
dence,” the other two members of the court, whilst agreeing there was little the 
court could do, made clear their views on the current system. Simon Brown LJ 
noted that the Home Secretary had not provided a principled basis for treating 
tariff fixing in mandatory life cases differently from discretionary life and Her 
Majesty's Pleasure detainees as in all three cases, what was being carried out in 
substance was the fixing of a sentence.” But although his conclusion was that 
the mandatory life sentence regime was incompatible with Articles 6(1) and 5(4) 
of the ECHR,” he was not willing to wrest the final decision from the ECtHR 
and held that its case law was determinative” 


whatever advantage we might enjoy through our domestic knowledge and expen- 
ence of the mandatory life sentence regime could perhaps be thought to be balanced 
(or even conceivably outweighed) by the Court of Human Rights’ deeper apprecia- 
tion of the true ambit and reach of articles 5(4) and 6(1) of the Convention ... The 
second factor which weighs with me 1s that of comity. True, this court is not bound 
by Court of Human Rights judgments, any more than that court is bound by them. 
Where, however as here, the Court of Human Rights itself is proposing to 
reexamine a particular line of cases, it would seem somewhat presumptuous for us, 
in effect, to pre-empt its decision ... The final decision. ... should be theirs.” 


Buxton LJ agreed that the Court of Appeal should not substitute its view of the 
meaning and reach of the Convention for that of the ECtHR.** However, his 
Lordship had real difficulty supporting the reasoning of the Court in Wynne 





Sullrvan J at [42] and oe Wiki 

D ee ne 2002] 2 WLR. 1143 
at 

20 at (57) Buxton LJ also found that the Secretary of State was engaged ın a sentencing exercise 

5 Men should be subject to the constraints of Article 6 at [67] 
at 

22 Nevertheless, he regarded pre-HR_A domestic authority to be of little assistance at [58] Buxton LJ 
found domestic authority binding, in particular the decinon of the House of Lords in Stafford, n 5 
above, where the reasoning of the ECtHR in Wynne, n 7 above, was ado 

23 at [66] Buxton LJ agreed that comity was important. Tf we are to say that jurisprudence is 
wrong, we will be creating in England and Wales a different set of Convention rules from those 
that apply in other countries who are ugnatories to the Convention. That will be a clear departure 
from international comity within the Convention, and a step that should only be taken in ex- 
treme circumstances’ at [B9] At [92] bis Lordship hinted that such extreme arcumstances may 
arise if the conclusions of the ECtHR were arnved at ‘by accident or in ignorance, or for lack of 
instruction’ 


24 at [67] 
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It is based on seeing the necessary judicial protection required by article 6, as well as 
by article 5(4), as provided by the original judicial decision. But, as the House of 
Lords observed in Doody ... the judge's contribution is entirely formalistic: the real 
sentencing process takes place before the Secretary of State ... [t]he reasoning of the 
Court of Human Rights is therefore based on factual or analytical premises as to 
the nature of the law of the contracting state concerned that have been rejected by 
the highest court of that state.” 


STAFFORD V UNITED KINGDOM 


Subsequent to the Court of Appeal’s judgment and prior to the judgment of the 
House of Lords, the ECtHR handed down its judgment in Stafford v United King- 
dom” which was to prove crucial to Anderson's case in the House of Lords and 
therefore merits brief consideration. 

Dennis Stafford was convicted of murder in 1967 and released on licence in 
April 1979. In 1994 he was convicted of two non violent offences and sentenced 
to imprisonment. The Parole Board recommended his release on life licence in 
1997 and he would have been released but for the actions of the Home Secretary 
who informed him that he had rejected the Board’s recommendation and that 
there would be no formal review by the Board for two years. Stafford successfully 
challenged this decision before the High Court” but its decision was overturned 
by the Court of Appeal” and his appeal dismissed by the House of Lords.” 

Stafford lodged an application with the European Commission on Human 
Rights alleging violations of Articles 5(1) and 5(4) of the ECHR in that his deten- 
tion after recall on life licence had ceased to be justified by the original sentence 
and that he had no opportunity for the lawfulness of that continued detention 
to be reviewed by a court The ECtHR, sitting as a Grand Chamber, found no 
material difference from the Wynne case, but ‘having regard to the significant 
developments in the domestic sphere, it chose to reassess in the light of present 
day conditions the appropriate interpretation and application of the Conven- 
tion” It was concerned to respond to the changing conditions in Contracting 
States and maintain a dynamic and evolutive approach’ to the Convention so as 
not to risk it being a bar to reform or improvement. 

The Court concluded that it was now established in domestic law that there 
was no distinction between mandatory life prisoners, discretionary life prisoners 
and juvenile murderers as regards tariff fixing. It noted that its finding in Wynne 
‘that the mandatory life sentence constituted punishment for life’ could no longer 
be regarded as reflecting the real position in the domestic criminal justice 
system.” A violation of Article 5(1) was found as the Court found no causal con- 
nection between the possible commission of other non-violent offences and the 





25 at [81-82] 


29 [1999] 2 AC 38 Stafford was released on licence by the Secretary of State on 22 December 1998 
30 at [68} {69} 
31 at [79] 
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original sentence for murder. The Court also concluded that the Home Secretary's 
role in setting the tariff was a sentencing exercise, not the administrative 
implementation of the sentence of the court And from 1 July 1997 to the date 
of release, the lawfulness of Staffords continued detention was not reviewed by a 
body with a power to release or with a procedure containing the necessary 
judicial safeguards in violation of Article 5(4).* It also pointed out that the role 
of the Secretary of State had becoming increasingly difficult to reconcile with 
the notion of separation of powers between the executive and Yaaa notion 
which has assumed growing importance in the case-law of the Court’ 

In reaching this conclusion, the Court took into account a wide range of 
factors. It was particularly influenced by the report of the 1993 Committee on the 
Penalty for Homicide, the recommendations of the Select Committee of the 
House of Lords concerning Murder and Life Imprisonment, the comments of 
Simon Brown LJ in Anderson, and the third party intervention by JUSTICE* 
The Court also referred to the modification of tariff fixing and release applicable 
to life sentences primarily due to decisions of the ECtHR, later given effect by 
Parliament™ and the fact that in Rv Lichniak” it was argued in the Court of 
Appeal on behalf of the Home Secretary, that the purpose of a mandatory life sen- 
tence was to punish the offender by subjecting him to an indeterminate 
sentence under which he would only be released when he had served the tariff part 
of his sentence, and when it was considered safe to release him. This was seen by the 
Court as an express departure from the position that the mandatory life sentence 
represented a punishment whereby a prisoner forfeited his liberty for life** Also 
taken into account were the Court of Appeals unanimous conclusion in Anderson 
that the role of the Home Secretary was a sentencing exercise” and the reforms to 
the role of the executive in sentencing in Scotland and Northem Ireland.“ 


EWHC Admin 294; [2002] Q.B. 296. 


SSVSARKLBB 
BRR BERRE 
Sess 


The Convention Rights (Compliance) (Scotland) Act 2001 came into force in July 2001. The tariff 
1s now determined by the tral judge and when it has expired, the Parole Board determines 
whether or not the posoner should be released on licence or should continue to be detained for 
the protection of the public. High Court judges are in the process of determining the tariffs for 
existing mandatory life pnsoners If this has already been served, the pnsoner has the right to have 
his case referred to the Parole Board. One example is Andrew Burke who was given a life sentence 
in 1965 for the murder of a child He had already served 42 years in prison and in February 2002, 
Lord Coulsfield in the High Court in Glasgow set a 15 year punishment period which expired in 
19M The reforms ın Northern Ireland are contained in the Life Sentences (Northern Ireland) Or- 
der 2001 Statutory Instrument 2001 No. 2564 (NIZ) For those sentenced after 8 October 2001, the 
sentencing judge sets the tariff When this has expired, the prisoner will be referred to the new 
Life Sentence Review Commissioners If they direct release, the Secretary of State must comply 
with their direction For those sentenced before this date, the tariff will be set by the Secretary of 
State following consultanon with the Lord Chief Justice and the tnal judge Cases will then be 
referred to the Commussioners If the tariff period has been completed, and the pnsoner no longer 
poses a risk of serious harm to the public, the Commussioners can direct release and the Secretary 
of State must comply. The Order was passed by the Westminster Parliament. Lord Falconer 
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Shortly after, the ECtHR gave judgment in Benjamin and Wilson v United King- 
dom“! which concerned discretionary life prisoners transferred to hospital by the 
Home Secretary under section 47 of the Mental Health Act 1983. Only the Home 
Secretary could initiate their discharge. Having failed in their applications for 
judicial review, both lodged applications with the European Commission alle- 
ging violations of Article 5(4). The ECtHR held that while the court’ referred to 
in Article 5(4) did not necessarily have to be a court of law, it did denote bodies 
which exhibit the necessary judicial procedures and safeguards appropriate to the 
kind of deprivation of liberty in question, including most importantly indepen- 
dence of the executive and of the parties’** Leaving the power to order release 
with the Home Secretary did not suffice. Even though he may have been under 
some constraints of administrative law, importantly the Court concluded that the 
ability of an applicant to challenge a refusal by the Secretary of State to follow his 
previous policy in the courts would not remedy the lack of power of decision in 
the Mental Health Review Tribunal 








Article 5(4) presupposes the existence of a procedure in conformity with its provi- 
sions without the necessity to institute separate legal proceedings in order to bring ıt 
about. Similarly, although both parties appear to agree that the Secretary of State, 
following entry into force of the Human Rights Act 1998, would not be able 
lawfully to depart from the Tribunals recommendation, this does not alter the fact 
that the decision to release would be taken by a member of the executive and not by 
the Tribunal This 1s not a matter of form but impinges on the fundamental pnna- 


ple of separation of powers and detracts from a necessary guarantee against the pos- 
sibility of abuse ... Both applicants ... were entitled to have a review of the 


lawfulness of their continued detention by a body satisfying the requirements of 
Article 5(4).% 


A violation of Article 5(4) was found. 


JUDGMENT OF THE HOUSE OF LORDS 


The House of Lords sat as a seven member panel, the first time it had done so ina 
HRA case. Substantive speeches were given by Lords Bingham, Hutton and 
Steyn. Lords Nicholls, Scott and Rodger agreed with all three speeches Lord 
Hobhouse agreed with Lords Bingham and Hutton. Their Lordships did not con- 
sider that pre-HRA domestic authority was relevant Lord Steyn commenting 
that these cases were decided at a time when Article 6(1) was not part of domestic 
law.“ They saw their task as determining whether or not the statutory provision 
was compatible with Article 6(1) a duty ‘placed by Parliament on the courts’ under 
the HRA 








explained that a prmary reason for the Order was to ensure HRA compliance See HL Deb col 


45 per Lord Steyn at [51} per Lord Bingham at [18]. 
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Section 2 HRA 


Given the recent decisions of the ECtHR, one of the most important issues in the 
appeal was how this jurisprudence should be received. Although their Lordships 
recognised that under section 2 of the HRA they were only obliged to take into 
account such judgments, and they were not strictly binding, Lord Bingham stated 
that the House would not without good reason depart from the principles laid 
down in a carefully considered judgment of the Court sitting as a Grand Chamber*® 


Here, there is very strong reason to support the decision, since it rests on a clear and 
accurate understanding of the tariff-fixing process and the Home Secretary's role in 
it. The court advanced ample grounds for its change of opinion ... In ruling on the 
rights of the appellant under article 6(1) of the convention, I am satisfied that the 
House should, in accordance with the will of Parliament expressed in the Human 
Rights Act 1998, seek to give effect to the decision of the ECtHR in Stafford.” 


Sentencing function 


Relying on Stafford and earlier domestic authorities,” their Lordships unani- 
mously concluded that in fixing the convicted murderer’ tariff, the Home Secre- 
tary was assessing the term of imprisonment which the convicted murderer 
should serve as punishment for his crime or crimes 


That decision defines the period to be served before release on licence is considered. 
This 1s a classical sentencing function. It is what, in the case of other crimes, judges 
and magistrates do every day” 


The Home Secretary's argument that in fixing the tariff he was administering a 
sentence already imposed, not imposing a sentence was given short shrift, Lord 
Bingham stated that it was recognised by the House in Doody” that this theory of 
the sentence was inconsistent with the practice followed.” Referring to the 
judgments in the Divisional Court and Court of Appeal, Lord Bingham also 
noted the ‘steadily growing recognition of the tariff-fixing exercise as involving 
the imposition of a sentence’. 


Application of Article 6 


Having concluded that the Home Secretary was engaged in a sentencing exercise, 
their Lordships confirmed that Article 6 applied as this was part of the trial and 





46 at [18 

47 sis per Lord Steyn at [54] 

48 Rv Secretary of State for the Home Department, ex p Doody [1994] 1 AC 531, 557, Rv Senetary of State for 
the Home Department, ex p Venables and Thompson [1998] AC 407, 490, 526, 537, Rv Seaetary of State for 
the Home Department, ex p Pierson [1998] AC 539, 585; R (Anderson) v Secretary of State for the Home 
Department [2001] EWCA Civ 1698; [2002] 2 WLR 1143 at [57] and [67] 

49 per Lord Bingham at [13]. See also Lord Steyn at [39] and [52} and Lord Hutton at [75} 

50 Rv Secretary of State for the Home Department, ex p Doody [1994] 1 AC 53L 

51 REE 

52 at 
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the same procedural protections applied to the imposition of sentence as to the 
determination of guilt. No longer bound by the judgment in Wynne, their Lord- 
ships concluded that any sentence should be imposed by an independent and im- 
partial tribunal. There was little argument over the status of the Home Secretary 
as it had already been conceded that he was not an independent and impartial 
tribunal within the meaning of Article 6. Therefore, ıt was concluded that he 
could not, compatbly with Article 6, fix the tariff of a convicted murderer. Lord 
Hutton observed that this role had become increasingly difficult to reconcile with 
the concept of the separation of powers between the executive and the judiciary, 
which was an essential element of a democracy.” And Lord Bingham noted that 
in the light of the decision of the ECtHR in Benjamin and Wilson v United Kingdom, 
the Home Secretary should play no part in fixing the tariff of a convicted mur- 
derer, even if he did no more than confirm what the judges had recommended.” 


Remedy 


With respect to the appropriate remedy for the incompatibility, it had been 
argued on behalf of the appellant that section 29 of the Crime (Sentences) Act 1997 
should be read and given effect in a manner compatible with the Convention pur- 
suant to section 3 of the HRA. Their Lordships were not prepared to take this route 


the section leaves it to the Home Secretary to decide whether or when to refer a case 
to the board, and he 1s free to ignore its recommendation if it is favourable to the 
prisoner, the decision on how long the convicted murderer should remain ın prison 
for punitive purposes 1s his alone... To read section 29 as precluding participation 
by the Home Secretary, 1f ıt were possible to do so, would not be judicial interpreta- 
tion but judicial vandalism: it would give the section an effect quite different from 
that which Parliament intended and would go well beyond any interpretative 
process sanctioned by section 3 of the 1998 Act. 


Instead, their Lordships utilised section 4 of the HRA and unanimously declared ~ 


section 29 of the Crime (Sentences) Act 1997 incompatible with the right under 
Article 6 of the Convention to have a sentence imposed by an independent and 
impartial tribunal”? 

COMMENT 
Seminal case or starting point? 


The judgment of the House of Lords was undoubtedly a triumph for campaign- 
ers for reform of the Home Secretary’s sentencing role and a prime example of the 





53 per Lord Bingham at [225 Lord Steyn at [50}-451 and Lord Hutton at [67]. 

i ee Lord De e ae Lolo a ar La0 49H51} Lord Hutton at [67] and [76] 

55 per Lord Hutton at [76]. 

56 at [28] per Lord Steyn at [57] 

57 per Lord Bingham at [30} Lord Steyn at [59 and Lord Hutton at [BO}{81] In re S (Minors) (Care 
Order: Implementation of Care Plan) [2002] 2 WLR 720 followed. 

58 per Lord Bingham at [31] 
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courts, Parliament and the executive engaging in a dialogue at the end of which 
fundamental human rights emerged victorious as was intended by the architects 
of the HRA. The principle of separation of powers, long a fundamental principle 
of the British constitution, was upheld by the courts via Article 6 in the face of a 
Home Secretary anxious to retain his role and alarmist reports in sections of the 
media that reform would result in notorious murderers being released prior to 
appropriate punishment.” In addition, it was made clear that pre-HRA domestic 
thority on the issue was not relevant reflective of Lord Slynn’s observations in 
that the passage of the HRA meant that ‘long or well entrenched ideas 

may have to be put aside, sacred cows culled? 

But before placing the judgment in the category of seminal HRA case, it 
should be remembered that the outcome was somewhat inevitable. Once the 
ECtHR in Stafford overruled Wynne and concluded that the Home Secretary was 
engaged in a sentencing exercise, all that remained was for the appropriate case to 
be brought before a domestic court. Unfortunately for Anderson, judgment in 
Stafford was not handed down until his appeal had reached the House of Lords 
and the Divisional Court and Court of Appeal did not feel able to overrule Wynne 
without the backing of the ECtHR. 

In addition, a strong domestic case for reform had been built including the 
admission by the government in Lichniak that the mandatory life sentence did 
not actually mean forfeiture of liberty for life and the reforms in Scotland and 
Northern Ireland, all factors taken into account by the ECtHR. By the time the 
appeal reached the House of Lords, it was clear that the Home Secretary's role was 
on borrowed time. Although prior to the judgment it had been widely reported 
that the Home Secretary was planning to reverse the decision by legislation if it 
went against him," following the judgment it seemed that he too had accepted 
the inevitability of change. Instead of announcing that the judgment would not 
be given effect, he announced the arrangements for reform.” 


Separation of powers 


But although the outcome in Anderson could be described as a forgone conclusion, 
it is important not to overlook the fact that in addition to the application of Arti- 
cle 6 to the facts, many references were also made to the separation of powers. 
Lord Bingham, commenting on the ECtHR’s conclusion in Stafford, noted that 
it was right to describe the complete functional separation of the judiciary from 
the executrve as fundamental ‘since the rule of law depends on it’® Lord Steyn 
made it clear that the principle of separation of powers was not something that 
arrived in our legal system at the same time as the HRA 





59 Often grven as examples are Rosemary West, Winston Silcott, Dennis Nilsen and, prior to her 
death on 15 November 2002, Myra Hindley. See for example reports in The Express, 29 May 
2002, page 11 and Dally Mail, 29 May 2002, page 12, following the judgment of the ECtHR in 


, [2001 206. 
61 See for example Ford and Gibb, “Blunkett sets 50-year terms for child-bilers” The Times, 25 
November 2002, p 10. 
62 See Press Release Home Office, Stat 041-02, 25 November 2002, 14:00 
63 at [27] 


© The Modem Law Review Linuted 2004 117 


Ending the Home Secretary's Sentencing Role 





the separation of powers between the judiciary and the legislative and executive 
branches of government 1s a strong principle of our system of government. The 
House of Lords and Privy Council have so stated ... It is reinforced by constitu- 
tional principles of judicial independence, access to justice, and the rule of law. 


His Lordship pointed out that the decision to punish an offender by ordering him 
to serve a period of imprisonment was historically a decision which may only be 
made by the courts and this idea was a principle feature of the rule of law on 
which the unwritten constitution was based. Although it had been overridden 
by Parliament, in his view the courts now had the ability to determine the com- 
patibility of that statute with Article 6(1).° He also noted that in Stafford the 
ECtHR was rightly influenced by the strengthening of the principle of separation 
of powers between the executive and judiciary which underlies Article 6(1).% 

It 1s clear that in addition to the subjective and objective tests for independence 
and impartiality,” the principle of separation of powers 1s assuming growing im- 
portance in the case law of the ECtHR. In Benjamin® and Easterbrook v United 
Kingdom? ıt was described as a fundamental principle, and in Easterbrook, the 
Court found a violation of Article 6(1) even though when fixing the tariff of a 
discretionary life prisoner, the Home Secretary followed the recommendations 
of the judiciary as this was not sufficient to satisfy “the fundamental principle 
relating to separation of powers”” 

But what is not yet clear is whether the Court would find a violation of Article 
6(1) if there were no legitimate doubt as to independence or impartiality but 
sumply a violation of the separation of powers. Although the judgments in the 
sentencing cases indicate that the Court is keen to develop this line of reasoning, 
recently in Kleyn v The Netherlands” it held that although the notion of separation 
of powers had assumed growing importance in the Court’ case law, neither Arti- 
cle 6 nor any other provision of the Convention required States to comply with 
any theoretical constitutional concepts regarding the permissible limits of the 
powers interaction 


The question 1s always whether, in a given case, the requirements of the Convention 
are met. The present case does not, therefore, require the application of any particu- 
lar doctrine of constitutional law to the position of the Netherlands Council of 
State. The Court is faced solely with the question whether, 1n the circumstances of 
the case, the Administrative Jurisdiction Division had the requisite “appearance” of 
independence, or the requisite “objective” impartiality.” 





64 at [39]. 

65 at [51] 

66 at [54] per Lord Hutton at [76] 

67 and Fell w United Kingdom (1984) 7 EHRR 165; Piersack v Belgium (1982) 5 EHRR 169 See 
further, D. J. Harns, M O’Boyie and C. Warbrick, Law of the European Convention on Human Rights 
(London. Butterworths, 1995) 230-239 

68 n 41 above 

69 Application No. 4801599, 12 June 2003 

70 at [28]. See also Benjamin n 41 above at [36] 

71 Applications Nos. 39343/98, 39651/98, and 46664/99, 6 May 2003 

72 at fosi. The applicants alleged that the i Jurisdiction Drvision of the Netherlands 
Council of State was not independent and impartial ın that the Council exercised both advisory 
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Furthermore, the Court has yet to define exactly what it means by separation of 
powers. Does it mean that the same persons should not form part of more than 
one of the three organs of government, that one organ of government should not 
interfere with another or that one organ should not exercise the functions of an- 
other?” It is important to note that certain members of the Council of Europe 
employ a much stricter separation than the United Kingdom. For example, 
France uses the pure theory of separation of powers which requires a rigid separa- 
tion between the three organs of government. Members of the executive may not 
sit the legislature, and the lawfulness of executive action is not controlled by the 
ordinary courts. In Germany, the delegation of wide legislative power to the ex- 
ecutive is unconstitutional. 

Regardless of whether or not the ECtHR continues to develop the principle of 
separation of powers, under the HRA British judges now have a far greater op- 
portunity to uphold the principle than they have had in the past.” If the courts of 
the United Kingdom were to continue to develop and apply the principle via 
Article 6, it would of course be necessary to find a workable definition and decide 
what degree of overlap was acceptable, far from a simple task.” The most obvious 
starting points would be the Lord Chancellor” and the Law Lords.” Writing 
extra judicially Lord Steyn has made clear his view that 


... nowhere outside Britain, even in democracies with the weakest forms of separa- 
tion of powers, is the independence of the judiciary potentially compromised in the 
eyes of atizens by relegating the status of the highest court to the position of a sub- 
ordinate part of the legislature. And nowhere outside Britain is the independence of 
the judiciary potentially compromised in the eyes of citizens by permitting a ser- 
ving politician to sit as a judge at any level, let alone in the highest court which 
fulfils constitutional functions.” 








and judicial functions. It was also alleged that the procedure for appointment to the Counal of 
State meant that it had to be regarded as part of the legislature and executive. All Councillors are 
appointed by Royal Decree (Koninklijk Bestuit) followmg nomination by the Minister of the In- 
tenor and Kingdom Relations in agreement with the Mimuster of Justice. The Court (Grand 
Chamber) held by twelve votes to five that there had been no violation of Article 6(1). See also 
McGonnell v United Kingdom (2000) 30 EHRR 289. 

73 See further, A. Bradley & K. Ewing, Constitutional and Administrative Law (London: Longman, 
1998) 92; E Barendt, ‘Separation of Powers and Constitutional Govemment’ [1995] Public Law 
599, N. Barber ‘Prelude to the separation of powers’ [2001] Cambridge Law Journal 59 

M E Barendt, An Introduction to Constitutional Lew (Oxford: OUP, 16-17 

75 The independence and umpartiality of the judiciary has been upheld via the prinaples of natural 
justice, Separation of powers prinaples have influenced the conclusions of the court ın several 
cases, see for example, Gouriet v Union of Post Office Workers [1978] AC 435; Duport Steels Ltd v Sirs 
(1980) 1 WLR H2 M v Home Office [1994] 1 AC 377 Rv Secretary of State for the Home Department, 
ex p Fire Brigades Union [1995] 2 AC 513 

7% see N. Barber n 73 above 

77 Cabinet Minister, Speaker in the House of Lords, President of the Supreme Court, ex offiao 
judge of the Court of Appeal and Prendent of the Chancery Division 

78 The Appellate Committee of the House of Lords 1s the highest court as well as a commuttee of the 


legislature 
79 Lord Steyn, "The Case for a Supreme Court’ (2002) 118 Law Quarterly Review 382, 383. See also R. 


Cornes, McGonnell v United Kingdom, the Lord Chancellor and the Law Lords’ [2000] Public 
Law 166 
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Heeding the warning signals, in June 2003 the Government announced that in 
order to put the relationship between the executive, legislature and judiciary on 
a modern footing, it was abolishing the post of Lord Chancellor. It has also 
undertaken to establish an independent judicial appointments commission to re- 
commend candidates for appointment as judges, and to create a new Supreme - 
Court to replace the exsting system of Law Lords operating as a committee 
of the House of Lords.” In July 2003, consultation papers concerning judicial 
appointments and the proposed Supreme Court were published. In both, the 
HRA was cited as a motivating factor for reform™ 


The Human Rights Act, specifically in relation to Article 6 of the European Con- 
vention on Human Rights, now requires a stricter view to be taken not only of 
anything which might undermine the independence or impartiality of a judicial 
tnbunal, but even of anything which might appear to do so. So the fact that the 
Law Lords are a Committee of the House of Lords can raise issues about the appear- 


ance of independence from the legislature.” 


Exercise of judicial power by the legislature 


Although the two most glaring violations of the principle of separation of powers 
will shortly be remedied, others remain. In Anderson it was made clear that senten- 
cing was a judicial function.” Arguably therefore, the automatic life sentence and 
mandatory life sentence involve the exercise of judicial power by the legislature. 
Although in Rv Offen™ the Court of Appeal wrested back some control from the 
legislature holding that in order to ensure compatibility with Convention rights, 
an automatic life sentence should not be imposed unless the offender constituted a 
significant risk to the public, the mandatory life sentence remains a serious inroad 
into judicial discretion in sentencing 
Mandatory penalties, which are again in the forefront of penal policy, impinge 
upon the constitutional position of the judges in holding the balance of justice be- 
tween state and citizen. The relationship between popular sentiment and the public 
interest is infinitely more complex. In matters of sentencing, the independence of 
the judiciary goes to the heart of the matter. At the same time, there is an undedlying 
tension between the judiciary and the executive when, as an institution, Parliament 
has become demonstrably weaker in relation to government.™ 





80 Press Release, 10 Downing Street, 12 June 2008 

81 Constitutional Reform: A Supreme Covert for the United Kingdom CP 11/03 July 2003 (London. Depart- 
ment for Constitutional Affairs, 2003) at [3], Constitutional Reform A New Way of Appointing Judges 
CP 10/03 July 2003 (London: Department for Constitutional Affairs, 2003) at [19]. 

82 para 3, Constitutional Reform A Supreme Court for the United Kingdom n 81 above. 


85 L. Blom-Cooper QC and T. Morris, The Penalty for Murder, A Myth Exploded’ [1996] Criminal 
Law Review 707, 717. See also the comments of Lord Bingham ın Anderson n 10 above at [2] and Rv 
Lichniake [2002] UKHL 4% [2003] AC 903 at [13]. 
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Ironically, also raising concerns about the relationship between legislature and 
judiciary® are the reforms proposed by the Home Secretary in response to the 
declaration of incompatibility in Anderson. Immediately following the declara- 
tion, the Home Secretary stated that he was determined to retain accountability 
to Parliament within the criminal justice system for penalties attached to the most 
serious and heinous crimes.” The Criminal Justice provides that although judges 
are to set the tariff considered appropriate for mandatory life sentence prisoners, 
when determining the tariff they must have regard to a set of ‘general principles’ 
and must state reasons for the order made.™ The general principles set out in the 
Act are very detailed and, inter alia, provide that a whole life order is an appropriate 
starting point if a child has been murdered or 1f the offender has previously been 
convicted of murder. Aggravating factors include a significant degree of planning 
or premeditation, and concealment, destruction or dismemberment of the body. 

Although there is no Article 6 authonty directly on point in Liyanage v R® the 
Privy Council had to determine whether legislation passed to deal with partici- 
pants in an unsuccessful coup detat in Ceylon amounted to an unjustifiable as- 
sumption of judicial power by the legislature ın that it affected the mode of trial, 
admissibility of evidence and sentences and amounted to a legislative plan to se- 
cure their conviction and severe punishment. The Privy Council was not pre- 
pared to trace where the line is to be drawn between what will and what will 
not constitute an interference with judicial power holding that each case must be 
decided in the light of its own facts and circumstances. 


including the true purpose of the legislation, the situation to which it was directed, 
the existence ... ofa common design, and the extent to which the legislation affects, 
by way of direction or restriction, the discretion or judgment of the judiciary in 
specific proceedings.” 


It concluded that the legislation did amount to an interference with the functions 
of the judiciary, was ultra vires and invalid as they were deprived of their normal 
discretion as respects appropriate sentences.” 


Limits of the HRA 


It is clear that despite promised reforms, many separation of powers issues will 
remain. Although the judgment in Anderson could be perceived as the start of a 
new strand of separation of powers jurisprudence based on Article 6, the HRA 
is still a relatively new piece of legislation drafted in such a way that its potential 
impact is limited. Furthermore, in the absence of authority from the ECtHR, the 
British judiciary is unlikely to take a radical approach. It is important to remem- 
ber that although a majority in both the Divisional Court and Court of Appeal in 








86 See the comments of Lord Woolf ın the Second Reading debate in the House of Lords. HL Deb 
cols 575-576 16 June 2003 

87 HC Deb col 101 25 November 2002 

88 ss 241-242. The general pnnaples are set out in Schedule 20. 

89 [1967] 1 AC 259 

90 per Lord Pearce at 290. 

91 See also AH v R [1992] 2 AC 93, Kaviapper v Wijesinha [1968] AC 716 
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Anderson considered that the Home Secretary's sentencing role was incompatible 
with Article 6, they were not willing to find as such in the face of ECtHR 
authority to the contrary even though it was clear that the ECtHR’s judgment 
in Wynne did not rest on a clear and accurate understanding of the tariff fixing 
process and was not supported b y recent domestic developments as the ECtHR 
itself later pointed out in Stafford. 

It is also to be remembered that Article 6 only applies to the determination of 
civil rights and obligations and any criminal charge, and primarily concerns 
conditions for a fair trial Although it may be utilised to address overlaps between 
the judiciary and the legislature and the judiciary and the executive, it is unlikely 
to stretch to overlaps between the legislature and the executive. Furthermore, the 
remedies available under the HRA are limited. As was demonstrated in Anderson, 
if the incompatibility with Article 6 is contained in primary legislation, and it is 
not possible to read and give effect to the legislation in a way which is compatible 
with Convention rights,” all that a court can do is issue a declaration of incom- 
patibility which does not affect the validity, continuing operation or enforcement 
of the provision in respect of which it is given and is not binding on the parties to 
the proceedings in which it is made.™ It is for the government to initiate amend- 
ment of the primary legislation and for Parliament to approve” and there is no 
absolute guarantee that the final version will be Convention compatible” 


CONCLUSION 


The judgment in Anderson was not unexpected. However, that is not to say that it 
is not important. Although a myriad of other pressures were aligned against the 
Home Secretary retaining his sentencing role in relation to mandatory life prison- 
ers, it was only following the declaration of incompatibility ın Anderson that 
concrete measures for reform were announced. Once it enters into force, the 
Criminal Justice Act will establish a new scheme under which the court, rather 
than the Home Secretary, will determine the minimum term to be served in pris- 
on by a person convicted of murder. Once this term has expired, the Parole Board 
will have sole responsibility for determining release.” Provision has also been 
made for any murderer at present serving a life sentence to have his or her mini- 
mum term considered afresh by a court. 





92 A precedent for not following the judgments of the ECtHR had already been established In 
Brown v Stott (Procunstor Fiscal, Dunfermline) [2001] 2 All ER 97 ıt was held by the Privy Counal 
that the reasoning of the ECtHR in Saunders was unsatisfactory, unconvincing and a more 
absolute standard than the other jurisprudence of the Court indicates. It was therefore grven little 
consideration in the judgments given Post-dating the decision of the CA in Anderson, in Boyd v 
The Army Prosecuting Authority [2002] UKHL 31; [2003] 1 AC 734 the House of Lords unanimously 
dissented from aspects of the judgment of the ECtHR in Morris v United Kingdom (2002) 34 


96 Apart from the Statement of compatibility’ which accompanies all new Bulls, HRA, 5 19 
97 Criminal Justice Act 2003, ss 241-244. 
98 Criminal Justice Act 2003, Schedule 21. 
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But beyond its immediate impact on sentencing arrangements, the judgment 
may also be a starting point for building a separation of powers jurisprudence 
which, although rooted in Article 6, extends beyond the existing objective and 
subjective tests for independence and impartiality. In order to do as such, it will 
be necessary for British courts to follow the lead of the ECtHR in Stafford and 
maintain a dynamic and evolutive approach to the Convention so as not to risk 
it being a bar to reform or improvement.” In the future we may see declarations 
of incompatibility in relation to the mandatory life sentence itself and the new 
sentencing arrangements for mandatory life prisoners as set out in the Criminal 
Justice Act. But regardless of the path the development of this jurisprudence will 
follow, it is clear that a new chapter has opened: 


The incorporation of the Convention into our law has generally accelerated the 
constitutionalisation of our public law. A culture of justification now prevails. The 
renaissance in constitutionalism in democracies such as Australia, Canada, India, 
New Zealand and South Africa has not bypassed the United Kingdom. As citizens 
we may now ask the executive to justify, on public interest grounds, inroads on the 
rule of law, judicial independence and the separation of powers. Some historical 
baggage can now be put aside 





99 n 26 above at [68]. 

100 In Rv Lichniak [2002] UKHL 47, [2003] 1 AC 903 the House of Lords held that the mandatory life 
sentence was compatible with Articles 3 and 5 of the ECHR. However, the compatbility of the 
mandatory life sentence with Article 6 was not raised in argument. 

101 n79 above, 385. 
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Accountability and Law in Europe: 
Towards a New Public Legal Order? 


Michelle Everson* 





Carol Harlow, Accountability in the European Union, Oxford: Hart Publishing, 
2002, xvı + 192pp, hb £45.00 


LAUDATIO BREVIS 


Accountability in the European Unior is a timely book. A patient and conscientious 
work, it takes a new look at the issue of the democracy deficit’ in Europe. Moving 
beyond classical perceptions of democracy as being simply secured within parlia- 
mentary processes, the volume concedes that a new post-national governance 
structure like the EU is bound to contain various non-majoritarian institutional 
elements, such as regulatory committees and agencies. It then moves on to scruti- 
nise such bodies, along with the Commission, Counal, Court of Auditors, 
European Parliament and Court of Justice, for their degree of ‘accountability’ to 
the public or publics of Europe. 

The focus on the role of ‘accountability’ rather than representative democratic 
processes in securing European democracy reflects both Carol Harlow’s primary 
concern to secure the continued vibrancy of civil society within Europe — after 
all, only an informed public can judge how it is being governed — and reveals her 
intellectual roots to lie, not in the grand designs of constitutional theory, but 
within the patient and comprehensive methodologies of administrative law. This 
‘administrative’ legal heritage is the major factor that characterises Harlow’s careful, 
comprehensive analysis of accountability within Europe. It is also, however, a 
renewed indication of Harlow’s methodological commitment to what might be 
termed ‘empirical modesty’. This is not an author who seeks msight through 
grand conceptual schemes or finely wrought theoretical frameworks. Instead, 
the method is one of a stubborn tracking down of all available legal institutional 
facts’, the solid ordering of the same and the down to earth presentation of this 
bulky mass of information. Importantly, however, this defiant refusal to be drawn 
into fantasies of legal theory or the transient trends of (often imperfectly 
mastered) interdisciplinarity, nor yet into the myriad devices and desires of meth- 
odological obfuscation, does not, cannot, and should never hide the simple fact 
from readers that at the core of Harlow’s ‘modestly empirical approach lie nuggets 








* Birkbeck College. 


1 C Harlow, Accountability in the European Union (Oxford Hart, 2002) Page references in the text are 
to this book, referred to as Accountability 
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of conceptual insight often denied to her more theoretically and methodologi- 
cally forward (empirically less conscientious?) counterparts. 

In brief, for all its modesty, Accountability uncovers the seeds of incipient consti- 
tutional revolution within Europe and its constituent parts. The stable certainties of 
the constitutional settlement derived from the peace of ‘Westphalia, and with them, 
the restricted function of a rule of law based administrative law,” are evaporating all 
around us. At the same time, new constellations of public law, whereby adminis- 
trative and constitutional legal elements are blurred, are inexorably forming. 

By this token, Accountability dealing directly with the European Union, should 
nonetheless be seen as 2 compliment to and a continuation of Harlow’ earlier 
work on national administrative law. In particular, Law and Administration (written 
with Richard Rawlings),’ also reveals administratively-led constitutional uphea- 
val within the United Kingdom, characteristically uncovering this development 
through a painstaking elaboration of the facts of recent administrative upheaval.* 
Accountability, in contrast, though equally embedded in factual analysis, ultimately 
reveals constitutional change through a simple, but too often overlooked, recog- 
nition that the concept of ‘accountability’ is not a long-standing and ‘given’ pre- 
condition for legitimate government, but rather a relative newcomer to 
constitutional (rather than administrative) debate. Furthermore, ‘accountability’ 
is now subject to a variety of contrasting, even contradictory, definitions in 
the on-going struggle to find new legitimacies for evolving forms of governance 
beyond the traditional constitutional settlement. There is, for instance, in the UK, 
the uprooting of traditional public service or adjudicative values and the slide to- 
wards an administration governed by seemingly abstract technocratic values and 
putatively policy-neutral performance indicators. And there is also, in the EU, the 
beguiling blurring of constitutional and administrative legal discourses and the 
consequent campaign to persuade a wider public that that which was once given 
force by its democratic will can now be given equal credence by the book-keep- 
ing techniques of the combined corpae of Europes administrations. The two 
developments are interrelated, have untold significance in governmental and 
democratic terms, and Harlow has done more than any other to uncover them. 

Yet Accountability can also be said to have its problems. Why is this? Accountability 
is not as good a book as Law and Administration. This should not, however, be held 
against it: it was written for a different audience with a different purpose and 
under different pressures. Law and Administration leaves all its competitors far 
behind and lays the clearest clum of any existing UK textbook to establish 
administrative law as a distinct discipline within the canon of common law. 











2 For a timely restatement of the traditional transmission belt’ reading of the rule of law and the 

historical role of administrative law, see R B Stewart, Administrative Law ın the Twenty-First 
” (2003) 78 New York University Law Review 437. 

3 (London: Butterworths, 1997). 

4 A method which can and should be applauded as grving credence to the claim that the develop- 
ment of theory should only ever follow detailed empirical study 

5 Though perhaps written with a postgraduate market in mind, Law and Administmtion has the 
potential to thrill undergraduate audiences whose experience of administrative law 1s all too often 
confined to a few administrative review lectures at the dog-end of public law lectures. The next 
editon 1s awaited by my students at least with great anticipation 
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Accountability, by contrast, is a more conversational piece, an endeavour through a 
series of lectures given at a brief Summer School to feed some pertinent ideas into 
a fluid debate on Europes contested future. Judged against this background, the 
book cannot be said to be a failure. 

Instead, two possible heads of critique emerge.° First, it might be said that 
Accountability sends out a rather muted protest message. Harlow is and always 
was a convinced democrat.’ Her final message in Accountability, that Europe must 
step ‘Back to the Future’ (p 192), giving life to the concept of accountability in its 
political form by means of the reconceptualisation of the role of the European 
Parliament, is a conscious withdrawal from the seemingly inexorable modern 
coupling of ‘globalisation’ with furidification’.® Along with Fritz Scharpf,’? and 
indeed the drafters of the proposed European Constitution,” Harlow would prefer 
some of the powers of an ‘integrationist’ Court of Justice to be shifted back to po- 
litically more flexible member state parliaments by means of the agency’ of the 
European Parliament. In this realignment, the Parliament would no longer seek 
directly to represent the will of Europeans, but would act as a conduit for nation- 
ally-consolidated democratic opinion. It should be stressed that this scheme is not a 
retrenchment to ‘national thinking’, but rather a forceful reaffirmation of the power 
of traditional politics to ensure the efficiency, effectiveness and economy of accoun- 
table government. Mature politics alone, and not curiously ad hoc governance 
mechanisms such as, say, the Open Method of Coordination,” bears the potential 
to ensure the ordered growth of a strong Europe that will be accepted by its 
citizens. This is not euroscepticism, then, but rather an important position state- 
ment on the general primacy of ‘political government’ to ‘nstitutional/legal 
governance’. Yet this — the principal argument of Accountability — emerges rather 
late in the book and is never stated with the clarity it deserves. Although this is 
primarily a presentational point, it is linked to a broader reason why Accountability 
might be criticised. Just as Law and Administration did, so Accountability uncovers 
hidden revolutions within public law. However, as political government 
dances an ever-more intricate waltz with institutional/legal governance, and 





6 Cntique that, in a lesser form, also apply to Law and Admimstratton 

7 This 1s a message to be found ut her articles, books and reviews, for example, see, 
‘Francovich and the Problem of the Disobedient State’, (1996) 2 European Law Journal 199, 
where the major problem of member state non-compliance within Europe 1s identified as one of 
obscure and arcane European legi processes, and not one of national political recalcatrance, 

8 Or, the tendency to obscure the continuing global democratic defiat within an ever closer 
approaching vinon of Kantian word peace, through an over-emphasis upon the ability of law 
to secure international governance structures by means of human nghts or ‘rule~-bound national 

ent. 

9 mmunity and Autonomy mult—evel policy-making in the European Union’ (1994) 1 Journal 
of Exropean Public Policy 219, 225 

10 Whose working documents reveal a reluctance to ‘yundify’ the concept of submdianty, and instead 
promote the use of national parliamentary committees to ascertain the limits of Union compe- 
tences: CONV 286/02, p 8 

11 Surely the most obscure of governance mechanisms promoted by the Commussion’s White Paper 
on European Governance (COM(2001) 428 final [2001]). The ‘behind closed doors’ attempts of 
national bureaucrats to harmonise national policy-making in areas not strictly within the EU 
competence may have a useful air of functionality about them. Nonetheless, such endeavours 
would seem, at first glance at least, to offer up very httle potental for filling in Europes 
legitumacy chasm. 
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policy-implementing administration merges slowly but surely into political 
structures of power, what is needed is an explicitly normative reformulation of 
traditionally distinctive administrative and constitutional legal disciplines as an 
integrated and coherent ‘public law’. 

Harlow clearly has strong opinions on developments in government’ and 
‘governance’ in both Europe and the UK. Having shown that clear distinctions 
between administration and politics are dissolving, she argues for renewed com- 
mitment to politics as an instrument of accountability. This is all well and good 
and a position I would certainly agree with It might be said, however, that it is 
not a sufficient basis for a normative reinvention of public law. To criticise Harlow 
on this ground is perhaps unfair: after all, the primary achievement of Accountabil- 
ity is an exposure and assessment of the results of complex changes in the ways in 
which we are governed. And that is (in all its methodological modesty) achieve- 
ment enough. Nonetheless, the analysis also contains so many conceptual and cri- 
tical insights that it is tempting to ask for more: a definitive normative restatement 
of the public law of the European Union and its constituent parts. 

This is the issue that I shall concentrate on ın this review. Rather than commen- 
ting on Accountability in detail, I shall try — somewhat importunely perhaps — to 
tease out and test the visions of a new public law for Europe that the book hints 
at, thus using Harlow’s work to sketch out a vague model of a new public law for 
Europe with which — ultimately — she might not agree. 


FROM GOVERNMENT TO GOVERNANCE: CONCEPTS OF 
ACCOUNTABILITY IN FLUX 


. At the outset, Harlow states that this tries to be a sceptical book about “account- 
ability” and its place in the “governance” of Europe’ (p 1). And indeed, there is 
much to be sceptical about. ‘Accountability’ has become a ubiquitous term in the 
debate about the legitimacy of the EU, making its presence felt in the documents 
of the Commission, the rhetoric of regulatory agencies and the speeches of 
politicians throughout Europe.” Accountability it would seem is the legitimacy 
wonder-drug, providing (with its partner mechanism, transparency) justification 
for Europe's expansion into new and often unforeseen areas of competence, and 
offering a substitute for traditional modes of political legitimation that are 
inappropriate at post-national level. 

Nonetheless, as Harlow argues, that “wonder-drug’ can also function as simple 
panacea. ‘Accountability’ has dominated recent governmental discussion to such a 
degree that it seems now to have carved out for itself a permanent place in the 
classical legitimating constitutional triad of sovereignty, the separation of powers 
and the rule of law. Indeed, accountability seems to have been there, if not 
for ever, at least from the time of Montesquieu or the Philadelphian Convention. 
And yet, as a brilliantly perspicacious first chapter of Accountability reveals (pp 1-24), 
not only is the concept largely foreign to most European constitutional philoso- 





12 A good example 1s the Commissions White Paper on European Governance (COM (2001) 428 final 
[2001]). 
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phies, but it is also subject to radically differing interpretations as to its nature, 
importance and function within the overall system of public law. 

A crucial point is that differing interpretations of accountability are not simply 
about small matters of interpretation — such matters as the exact degree of publi- 
city given to policy-making and executive implementation (transparency). Instead, 
definitional disputes go to the very heart of the question of how we wish to be 
governed and by whom In the final analysis then, accountability is a product 
of the governance’ debate and only a bit player in our traditional understanding 
of government’. Philippe Schmitter has cogently defined ‘governance’ as the need 
to find solutions to pressing social or economic problems in post-modern constel- 
lations of power which have escaped the confines of traditional national systems 
of government.” Whether at sub-national, national or post-national level, certain 
issues would seem to defy traditional hierarchical political treatment such that 
new institutional or legal modes of problem-solving must be found. Often 
located within mechanisms such as regulatory committees, executive committees 
or institutions of bureaucratic integration such as the European Open Method of 
Coordination, new institutions of governance would accordingly seem to invite, 
in their endeavours to find new legitimacy, the application of particular modes of 
oversight and control that are more familiar to us from the traditional grammar of 
administrative law than from constitutional debate. Accountability’, by this same 
measure, has now crossed the divide from administrative thinking to constitu- 
tional principle, as debate on the legitimacy of Europe 1s often marked by 
recourse to ‘low-leveP administrative concepts such as judicial review, expert review 
or the imposition of efficiency or accounting standards. However, this should 
not be taken to mean that accountability was wholly absent from the constitutional 
milieu prior to modern governance debates. Instead, as Harlow reminds us, the 
UK% insistence upon ministerial responsibility to Parliament as a mechanism to 
ensure the accountability of government ‘Servants’ to their electors, together with 
traditional Scandinavian demands for transparency and freedom of information in 
government circles (pp 12-13), indicates that accountability also has an established, 
if only limited, constitutional presence within the member states. 

Because it can be traced to different roots, accountability can take on widely 
differing meanings and rationales and its exact place within the governance and 
government of Europe cannot be taken for granted. Moreover, misconceptions 
about the place of accountability within a new European Union can also, at least 
where the aim is to democratise’ the EU, lead to confusion, if not downright 
disappointment. Harlow tries to dispel this confusion by introducing the reader 
to the variety of conceptions of the term to be found in current debate. There 
is little room here to reproduce the whole gamut of possible connotations 





13 P. Schmitter, How to Democatize the European Union . and why Bother?, Lanham, MD Rowman & 
Littlefield, 2000). 

M Excellently covered not only in the first Chapter of Accountability, but also in literature cited by 
Harlow. ae Olver, (1991), Governance in the United Kingdom: The Search for Accourt- 
ability, Effectiveness and Citizenship (Milton Keynes, Open Univermty Press, 1991), C. Scott, 

‘Accountability in the Regulatory State’ (2000) 27 Joumal of Law & Society 38. 
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Nevertheless, it is vitally important (especially when set against the backdrop of 
the whole of Harlow’s work) to draw attention to a primary distinction, which 
also plays a vital part in Law and Administration’, between two central notions. 
First, there ıs political accountability. whereby the core function of the term is one of 
ensuring direct connections between the electorate, policy-making and executive 
implementation. Secondly, we can also identify an administrative accountability, 
which finds its rationale in the testing of executive acts, either against more 
abstract principles of efficiency (including accounting efficiency} effectiveness 
and economy (p 2), or, indeed, in an even more radical formulation, in the light 
of the competing or overlapping functions of myriad centres of executive 
power.” 

These two primary understandings reflect a stark and potentially disturbing 
paradox in our government or governance perceptions. On the one hand, condi- 
tioned by conventions of ministerial responsibility or constitutional commitment 
to transparency in government,® we are concerned to ensure that power is 
wielded in accordance with our’, the peoples, own wishes. On the other, we are 
also, and in no small measure, happy to see our political sovereignty curtailed as 
the exercise of power is restrained, either with reference to pre-political values of 
functionality ın governance, or with regard to a pluralist construction of the 
exercise of power, which suggests the absence of any one locus of political direction.” 

Accountability’, then, is no simple addition to the golden constitutional trian- 
gle of sovereignty, the rule of law and the separation of powers. Instead, if too 
great an emphasis 1s placed on its administrative characteristics, it can function as 
ahighly disruptive element. There are three main reasons for this. First, the separa- 
tion of powers is threatened if administrative accountability attains a legitimating 
force that rivals political direction, because executive bodies are given rein to 
engage in policy-making free from political oversight.” Secondly, political sover- 
cignty is inexorably curtailed by our own preparedness to substitute the aim of 
‘ficient’ or ‘pluralist’ governance for any form of mass political responsibility.” 
Thirdly, administrative accountability is also disruptive since it has the potential 
to change the way in which we think about the rule of law. Rather than the rule 








15 Seen 3 above, ch L 

16 The development of audit accountability 1s also well explained in Accountability (pp 18-28) 

17 The major lesson to be drawn from the work of Colin Scott (n M, above) is that horizontal account- 
ability has led to a total disjunction between modem admunistrative notons of accountability and a 
traditional understanding of accountability to the public. In a manic pluralist twist, institutions of 
governance are no longer accountable to ‘us’, but to each other 

18 Via the constitutional commitment to personal nghts to information 

19 Seen 17 above. 

20 Harlow (pp 1734) u surely right to doubt Peter Lindseth’s theoretically well thought out, but 
factually very hard to believe, assertion (P. Lindseth, Democranc Legitmacy and the Administra- 
tive Character of Supranationalism: the Example of the European Community’ (1999) 99 Columbia 
Law Review 628) that the Commission’ policy-making and executive functions are exercised in a 
delegated relationship of agency for the politically legitimated member states 

21 This new form of curtailed politcal sovereignty must be starkly distinguished from traditional 
rights-based limitations on sovereignty: where once polities limited themselves solely in the nor- 
mative service of tolerance for minorines, they now limit themselves politically, as elites (such as 
the European Central Bank) are afforded the power to take those decisions which polities might 
Just get ‘wrong’. 
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of law embodying a policing function over the executive in the endeavour to 
ensure the execution of politically-predetermined mandates,” it comes to offer 
us a mechanism to impose ‘censure and blame’ upon our leaders should our simple 
assumption of ever more progressive and effective governance crumble and harm 
be inexorably visited upon us (pp 16—17). 

The risks inherent in using accountability as panacea are thus clear. Rather than 
a solution to the legitimacy gap within Europe, accountability, if accepted too 
readily as a solution to all our ils, might yet act as a delegitimising mechanism, 
weakening notions of political power and personal political responsibility and 
deepening the democracy deficit, which also plagues Europe (and which, 
paradoxically, was established out of the democracy-securing national constitu- 
tional settlement). Set out this starkly, it is no wonder that Hadow ultimately 
champions a more traditional, constitutionally-derived understanding of the 
notion of accountability within European debate, reinvoking the central position 
of the national and soldarity-securing political settlement within the scheme of 
European legitimation. At the final level of the decision of how we should be 
governed in Europe and what forms of accountability should apply, ‘juridifica- 
tion’, so often the partner mechanism to administrative accountability within 

governance,” is to be avoided. Instead, she argues, national parliaments should 
take the lead in defining the limits of European competence, and by association, 
the issue of whether and when we are governed by politically accountable consti- 
tutional fovernment’ and whether and when we might cede to more experimen- 
tal forms of administratively accountable ‘governance’. In this manner, the 
‘political might be re-injected into accountability, at least within Europe. 


GOVERNMENT AND GOVERNANCE FUSED: FROM PUBLIC 
INTEREST TO PUBLIC INTERESTS 


Undoubtedly, such a solution has much to recommend it, and seems to a large 
degree to have found support within European governing circles as national 
parliaments are afforded a right of review in relation to European competences 
within a proposed European constitution.* Equally importantly, however, the 
clear statement that ‘managerial efficiency’ can never suffice to legitimate govern- 
ing regimes and must instead always be firmly embedded within traditional 
democratic political processes (p 190), should be applauded as a timely counterpart 
to de-democratising tendencies. This 1s true not only within governing institu- 
tions but also within individual polities, which seem, at least in the case of ‘blame 
imposing’ forms of accountability, to have been blinded by the ability of abstract 
(administrative) standards and principles to cocoon them from the sometimes 
unfortunate consequences of policy-making and implementation. 








22 See n 2 above. 

23 Ifaccountability is to abstract principles and standards, it follows logically that once such standards 
and pnnciples are translated into norms, they may be overseen by the law. 

24 Seen 10 above. 
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This cannot be the end of the story, however. It is clear that the paradox of our 
desire for both democratic government and managerially efficient governance 
will remain at the heart of all our societies, be those societies, sub-national, 
national or post-national in nature. It is one of the strongest features of Harlow’s 
work that her careful factual analysis of evolution within government structures 
reveals that tensions between administrative and political accountability are not 
merely passing fancies or timely institutional positions. Schism is reflected in the 
stark contrast between the European Councils politically motivated desire for a 
traditional scheme of competence division between member states and the Union; 
and the European Commission’ institutionally-conditioned desire, expressed in 
its White Paper,” for the development of institutional mechanisms better suited 
to the evolution of a fluid form of governance. In short, [T]he EU is moving in 
two ways at once’ (p 176). But this development is not confined to Europe 
and instead, as Law and Administration forcefully demonstrates, attests to an 
intensified fracturing in what we might term ‘the public interest’ throughout all 
post-industrial societies. The tensions surrounding the meaning of accountability 
and the seemingly inexorable weaving of executive governance into structures of 
political government ultimately reflect growing unease about the relevance of 
holistic concepts of the general good’, as well as the strain placed upon the notion 
of ‘public interest’ by ever more complex social, political and economic conditions. 

‘Accountable to whom?’ and ‘accountable to what?’: these are the questions that 
reveal the inherent connection between notions of accountability and the prevail- 
ing understanding of public interest. Harlow rightly refers to Dawn Oliver in 
explicating her notion of political accountability, and ın particular, Oliver's assertion 
that accountability is inexorably linked to the concept of the liberal constitutional 
state (p 9). Seen in this light, political accountability, mediated through represen- 
tation, reflects a view of the public interest that is embedded in the notion of a 
single, politically selfdetermining polity that is restrained only by the 
standards of common decency that will allow a minority opinion to function 
unmolested. 

However, even within this historical constellation, we might find disagree- 
ment about the exact nature of public interest. For example, in the United Kingdom 
setting, tensions can readily be identified. First, we are presented with a 
Dicean reading of public interest that locates accountability, not in the ‘represen- 
tative’ nature of Parliament as such, but rather in the mediating function of repre- 
sentatives who form public opinion as much as they are formed by it” But 
secondly, we might also identify a collectivist, post-war conflation of parliamen- 
tary sovereignty with the mandated common good of the country as a whole.” 
The distinction here is between political accountability as a patrician reforming of 





25 Seen 12 above 

26 Ever torn between liberal and utilitarian philosophies, Dicey’ approach was to compensate for the 
dangers of collectrvism inherent to his noton of parliamentary sovereignty through an ant- 
democratic (anti political mandates) reading of the role of representation within the UK padia- 
ment. Parliament should form the will of its electorate and not vice versa. This is the core message 
of his Law and Opinion in England, (Edinburgh: R- & R. Clarke, 1930). 

27 See, on the post-war reformulation of the UK public interest, M. Everson, ‘Subjects or Citizens of 
Erewhon’ (1993) 7 Citizenship Studies 57-84. 
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the public interest to better suit the complex social or economic conditions that an 
‘\ll-educated electorate might not wholly understand or appreciate, and political 
accountability as the binding of the sovereign to the peoples will, or their purely 
political and politically-immutable vision of common good.” 

The lesson to learn from this is that, given that such fault-lines already appear in 
a politically-determined notion of public interest, schism can only be intensified 
where ‘nor political factors come into play. As Law and Administration argued, the 
liberal democratic state always faced its own Weberian paradox. On the one hand, 
the rule of law supplied western nation states with the means of democratic devel- 
opment. Legally secured equality and personal autonomy created the conditions 
under which a vibrant civil society, and ultimately a healthy political sphere, 
might flourish. At the same time, however, the rule of law was also the vital 
prerequisite for the growth of a market society upon whose wealth the liberties 
of the liberal democratic state rested. Only where certainty might be supplied to 
a market, could economic development follow its progressive path.” 

The close relationship of liberal state to market, however, although cemented 
by the rule of law, entails its own primary contradiction, which marks our proble- 
matic perception of public interest(s) to this day. Within a democratic sphere, the 
pursuit of political will remains paramount. Within a market sphere, however, 
economic logic dictates the subordination of political will to the efficiency, economy 
and effectiveness demands of market evolution. Accordingly, throughout the past 
century, the rule of law has seen the interweaving of potentially contradictory 
notions of public interest as growing state bureaucracies in social and economic 
spheres were subject to the competing demands of an accountability founded in 
political self-determination and an accountability drawn from the more abstract 
principles and standards that are supportive of economic development. 

The complex story of the partial UK post-war victory of politically conceived 
common good over abstract managerial public interest, as well as its eventual 
collapse under the economically reforming zeal of the Thatcher Government, is 
one that is extraordinarily well told in the pages of Law and Administration. However, 
it is in the sphere of European Integration and around the European concept of 
accountability that modern tensions and fragmentation in the concept of public 
interest become most apparent. As Harlow demonstrates (for example, pp 47—52), 
many commentators would argue that the independence of a European Central 
Bank from political direction and the application to it of more technocratic and 
horizontally organised modes of institutional accountability control — in brief, 
‘expert review’ — is wholly appropriate in the pursuit of a ‘market accountability’ 
that might otherwise be endangered by the pursuit of short-term political goals. 
Others, such as Willem Buiter of the Bank of Englands monetary committee, 
reject a European monetary common good founded in linear market progress, 
instead arguing that the European Bank can only be accountable if subordinated 








28 The possible divergences ın political notions of accountability are highlighted by Harlow ın the 
opening Chapter of Accountability, with particular emphams being laid on differences ın political 
accountability in representative and a forms of democratic system. 

29 Max Weber, Economy and Society Volume 2, G Roth & C Witug (eds), (Berkeley University of 
California Press, 1967), ch 7. 
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to the direction of the elected political representatives of the peoples of Europe 
(p 51). The battle is intense and flavoured by supra—national concerns such as the 
identification of the appropriate form which ‘political direction might take in a 
multi-level polity. Yet the discussion is also oddly reminiscent of similar ‘nationaP 
debates and schism on the role of, say, the Bundesbank, Germany's semi-constitu- 
tional central bank, at the moment of its founding.” 

By this token, governance, or the effort to find modes of problem-solving 
beyond the traditional structures of political accountability within the nation 
state, is not a response to a new problem, merely an answer to the extraordinary 
modern intensification of a wholly traditional splintering in the notion of public 
interest. The establishment of the European Communities may well have been a 
creature of a post-war political will to end conflict between the nations of Europe. 
The success of the Communities, however, came only when the impetus to create 
a supranational market became irresistible in view of the continent-wide economic 
stagnation of the late 1970s. More than anything else, it is this eternal but 
mismatched dance between political will and vision, on the one hand, and market 
evolution, on the other, that has intensified the Weberian paradox within Europe, 
to the point where holistic political concepts of the common good have inevitably 
dissolved into a plurality of public interests. The market might once have been 
restrained within the confines of an economic constitution such that its manage- 
ment was but a simple matter of the pursuit of individual rights of economic 
citizenship.” Nonetheless, internal demands for market-correcting regulation, 
together with market-external pressure for social regulation, inescapably led to 
the evolution of Europe as a ‘Tegulatory state.” With this, we were also to see 
the development of abstract principles and standards of accountability that would 
protect the public’ social concerns from the market, but which might also ensure 
concomitantly progressive European economic development. At the same time, 
however, residual but powerful desires for a politically united Europe, together 
with the expedient need for political response to processes of economic spillover 
into significant areas of social policy and social policy regulation, have high- 
lighted the need for renewed recourse to more traditional forms of political 
accountability within Europe. 

Current issues and problems of legitimacy and democracy within Europe do 
of course also stem from the simple difficulty of creating effective governing 
structures without a state and without a constitutive act. Nevertheless, and this is 
Harlow’ greatest achievement, careful analysis reveals that the problems of the 
European Union, especially when framed in terms of conflicting notions of 
accountability, are also in large part a simple magnification of the traditional 








30 G Majone, The Ruse of the Regulatory State ın Europe’ (1994) 17 West European Politics 77. 
31 Central to the influential work of EmstJoachim Mestmäcker 1s the notion that accountability 


would not be needed within a constitutionally-secured sphere of economic European integra- 
ton, where personal nghts of economic development would play the major part in the legitma- 
ton of the ‘non-poliucaP European Communities An outdated idea now, but still a theoretically 
compelling one. Sadly not much of this work 18 available in English. Nonetheless, for real-world 
ees to his own legitumating vision of Europe, see, EJ. Mestmicker, ‘On the Leginmacy of 
iad seared (1994) 58 Rab es Zeitschrift fur auslindisches und internationales Privatrecht 615. 
32 The us nomination given to Europe by Giandomenico Majone, see n 30 above. 
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problems of reconciling conflicting public interests within the liberal constitu- 
tional settlement. In an echo of Dicey’ elitist formulation of the UK public inter- 
est, we can find areas of European governance where politics succumbs to 
expertise. Here accountability may be measured in terms of the Commission’ 
dogged adherence to standards of ‘lite’ administration (p 57), such as its function 
as a ‘watchdog of the “community interest’, which necessarily feeds its dismis- 
sive attitude to representations of national interest, however democratic those 
expressions may be. Equally, it may be identified in the faithful adherence of the 
scientists and economists of European agencies and committees to principles of 
‘proportionality’ and ‘progress’, or what Harlow characterises as ‘their capacity for 
de-politicising decision-making and immunizing it from political challenge’ (p 
78). Finally, accountability may also be located in the ability of accountants drawn 
together in the Court of auditors to offer up a horizontal verdict on the efficiency, 
economy and effectiveness of their fellow institutions (Chapter 5). 

However, we may also identify areas of European government where tradi- 
tional notions of political accountability to politically-conceived ‘nationa public 
interests are manifested by some of the least attractive attributes of our traditional 
political lives, such as extreme secrecy in Council (Chapter 2). Meanwhile, the 
whole edifice of government-governance in Europe is shored up by a somewhat 
strained notion of ‘legal accountability’, which, Harlow hints, must operate 
somewhere midpoint in a triad of three distinct ‘ules of law’. First, a rule of law 
dedicated to abstract managerial principles, or the standards of expertise demanded 
in relation to the decisions of the Commission and its associated agencies and 
committees (p 70). Secondly, a rule of law beholden to the balance of powers 
within the Community, and by association to a traditional public interest as 
embodied by continuing respect — even in executive Commission decision-mak- 
ing — for the views of member state governments (p 65). And thirdly, a rule of law 
that is increasingly respectful of a notion of public interest that sees politics as being 
subordinate to individual rights and individual rights of redress (Chapter 6).** 


CONSTITUTION AND ADMINISTRATION COMBINED: NEW 
PRINCIPLES OF GOVERNMENT-GOVERNANCE? 


This final issue of ‘legal accountabilities’ and the difficulties now faced in estab- 
lishing a clear definition of the European Tule of law’ is thus perhaps determina- 
tive. In a post-national sphere of ‘governance-government’, where the fractures in 
the definition of public interest have been exposed and magnified by the task of 
establishing supranational governing structures, we are no longer faced with the 
demanding but ultimately limited intellectual task of reformulating the adminis- 
trative legal principles from which we might fashion a notion of administrative 
accountability which better reflects its derivation from modern rather than 





33 In this regard, Harlow (p 57) cites | Shaw, Law of the European Union (3™ edn, Basingstoke: Palgrave 
2000), p 110. 

34 Although here it should be noted that Harlow 1s pessimistic as regards this function, especially so ın 
view of the limited access to justice which individual Europeans possess 
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ancient constitutional philosophies.” Instead, we are confronted by the far more 
wide-ranging problem of identifying a reformulation of the whole of public law, 
as a comprehensive constitutional corpus that pays due attention to the fact that 
once constitutionally subordinate administrative elements within our governing 
structures now exist on a par with traditional centres of expliatly political 
decision-making. 

Harlow 1s right to argue for a (national) political limit to the expansion in 
(potentially administratively exerased) European competences. She would, how- 
ever, also be the first to admit that this external political limit upon the domi- 
nance of managerial efficiency cannot and does not solve the problem of 
de-politicisation within those areas where efficiency, economy and effectiveness 
might yet be pursued without reference to the solidarity-securing national 
political settlement. In this exclustve European competence area, lawyers are faced 
with an unpalatable conundrum. They must operate without their traditional 
guidance mechanism of a rule of law that subordinates administrative process to 
political mandate, requiring only the policing of the former to reflect the directive 
will of the latter. At the same time, however, they must yet answer to the 
demand that these competence areas have as great a degree of overall constitu- 
tional legitimation as do their political counterparts. 

In short then, we are seeing the end of the constitutional/administrative law 
distinction and the need for the development of a wholly new form of public 
law. And yet, as we have seen, the simple amalgamation of principles of account- 
ability drawn from an administrative tradition within the holy constitutional 
triad of sovereignty, separation of powers and rule of law is contradictory at 
intellectual best and legitimacy destroying at factual worst. We cannot found a new 
public law upon the simple amalgamation of administrative principles within the 
constitutional paradigm. Instead, we might, when seeking the fundamental 
principles that will underpin our new conception of public law, do worse than return 
to Harlow’s injunction that our traditional commutment to politics 1s as good a 
mechanism as any other for securing efficiency, effectiveness and economy within 
the developing European Union. To be sure, the hope that we could re-establish 
ancient parliamentary control over complex modern administrative structures is 
illusory. Nonetheless, two particular factors speak in favour of the re-injection of 
some form of political contention into those corners of European governance, 
such as xecutive’ or Tegulatory’ Commissions, agencies or committees, which 
are currently dominated by abstract commitments to managerial efficiency. First, 
there is the fact that distance from governance alienates the public. For all that 
minute political meddling in a post-war micro-managed economy proved 
wholly counterproductive, the wholesale abdication of political responsibility 
for economic development and its replacement with abstract governance principles 
creates a gap between public and market that surely cannot be compensated 
for by something as flimsy and insubstantial as ‘consumer accountability’.”” 





35 A mistake made by this author. See M. Everson, Administering Europe’ (1998) 36 Journal of Com- 
mon Market Studies 195-216 

36 See n 22 above. 

37 Again, a notion of accountability well covered by Harlow in Accowntability (p 9). 
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Indeed, under conditions of economic hardship, such a gap might even translate 
into a fatal lack of necessary foundational faith in market structures. Secondly, and 
to turn the issue of political distance around, we must also take note of a de-poli- 
ticisation of European publics that manifests itself not in alienation from govern- 
ance processes, but, by contrast, in an abdication of personal political 
responsibility and the development of what Harlow and others have termed an 
‘accountability culture of blame’ (p 16), or far too great a faith in the ability of 
managerial efficiency to present us with consistently successful results. This final 
point is perhaps decisive. Weber himself warned of the de-humanisation of 
bureaucratic structures dedicated to the securing of efficiency.” And the lesson 
that administrative efficiency cannot simply form a cosy partnership with political 
self-determination, but must instead always stand in a relationship of tension with 
it, 1s surely most cogently brought home by the recent BSE crisis and the current 
controversies over GM crops and hormones in food. In these cases, no technocrat 
or scientific expert can be blamed for the fact of past harm or for the lack 
of certain governance answers to potential future harm. Instead, politics and 
individuals within politics — ie us citizens — must bear responsibility for 
decision-making, whether ıt proves to be good or bad.” 


DE-JURIDIFICATION: TOWARDS A NEW PUBLIC LAW? 


It is a paradox writ large over the pages of Accountability that the process of 
deregulation that swept aside the counterproductive legal and institutional 
micro-management of post-war wefarism has itself as the complexities of ` 
governance in a post-national world have made themselves felt, resulted in its 
own peculiar form of re-institutionalisation and re-jundification. As politics has 
retreated under the combined pressures of economic rationality and governance 
commitments to abstract principles of efficiency, the ‘institutionaP precepts of the 
regulatory state, together with the power of law to secure individual rights and 
oversee regulatory institutions have stepped in to fill the legitimacy gap. Whether 
these be in the form of the mutual control and oversight of, say, regulatory 
agencies with overlapping competences,” or in the guise of judicial scrutiny of 
executive functions against the demands of individual nghts or the standards of 
efficient administration, institutionalisation and juridification — albeit in more 
modern guise than was found in the Welfare State — they are the inexorable flip 
side to depoliticisation. 

Does then the need for a re-politicisation of Europes managerially efficient 
public interest likewise call for dejuridification and ‘de-institutionalisation’ along 
the lines of Harlow’s demand that the function of setting limits to EU compe- 
tences be shifted away from the ECJ and back to national parliaments? In the 





38 See n 29 above 

39 This 1s surely the most important lesson of the ‘nsk’ and governance debate. Saence and technoc- 
racy cannot provide us with certainty in all respects no scientist can prove a negative, whilst no 
Governor of a Central Bank can claim to read the future. We must accept our own political 
responsibilities in the area of nsk regulation 

40 See n 17 above. 
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mind of this author (and this is where the current analysis, though drawing 
directly on the realities uncovered by Accountability, begins to shift away from the 
conclusions that Harlow might reach), the answer to this question is a resounding 
‘no’. Given global demands for efficient economic development, huge advances in 
scientific and economic enquiry, as well as the continuing difficulties in identifying 
a constitutional settlement that will satisfy the demands of all current and future 
members of Europe, the chances that we might establish the form of liberal 
constitutional compromuse that went (at least prior to the excesses of welfarism) 
part way to maintaining equilibrium between diverging conceptions of public 
interest are poor indeed. The particular national political solidarity that underlay 
the national economy is a thing of the past, not least since no national (and by the 
same token, no European) economy might function in isolation from linear 
global economic progression. 

In this respect then, the pursuit of managerial efficiency within its own institu- 
tions of governance (the regulatory state) will remain a public interest of such 
power that it will never be suited to reintegration within the liberal constitutional 
settlement. However, institutional isolationism apart, we might begin to consider 
the restructuring of the institutions of governance, as well as the rationale of judi- 
cial oversight of those institutions, to allow for the re-injection of, if 
not political solidarity, at least ‘political contention’ into a sphere that ıs, to date at 
least, overly dependent upon the abstract principles of efficiency, effectiveness and 
economy. ‘Empty’ institutionalisation and empty’ juridification might yet be 
given some form of political content through a radical redefinition of ‘account- 
ability’ itself a redefinition away from the blame culture, away from notions of 
direct political accountability, and away from concepts of abstract administrative 
accountability. The redefinition would be in terms of a recognition of the limited 
effectiveness of all our government-governance ‘truth-claims’ under circum- 
stances of a radical splintering in notions of the public interest. 

The point is that accountability cannot be about blame and closure. Likewise, it 
cannot simply serve a largely illusory aim of political connection to national publics, 
which, if broken down into their sub-constituents of economic producers, 
the employed, the excluded, the apathetic and the politically motivated, cannot 
sunply be assumed to all be seeking the same public interest or common good. 
Equally, if we admit the limits to scientific and technocratic expertise,’ account- 
ability cannot simply be measured in terms of efficiency. Instead, accountability, if 
it is to mean anything at all ın our new public law, must centre on the recognition 
that all decisions are political and potentially flawed. The old and ongoing battle 
between Weberian efficiency and political self-determination is not ultimately 
about the triumph of technocracy over politics. Rather, it is about politics itself, 
the choice of which aims to follow and when. 

Seen in this light, accountability 1s all about supporting and recognising 
political contention throughout society and about coming to terms with the fact 
that no decision made, no policy pursued and no action taken can guarantee its 
own success. Set against this backdrop, the designers of institutions of governance 








41 See n 39 above. 
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and of the courts who oversee such governance have two roles. They must ensure 
that policy-making is always subject to political contention and that varied and 
various links are maintained between governance and the public in civil 
society. They must also make sure that whilst decisions may not be politically 
representative or politically mandated in the traditional sense, their inherently 
political character is recognised and with this their conditional nature accepted. 


CONCLUSION 


This redefinition of accountability is not drawn directly from Harlow and is also 
perhaps not one with which she would agree. It does, however, build upon foun- 
dations that she has laid. It is perhaps no accident that an administrative lawyer, 
with all the connotations of patience and industry that such a label entails, has 
perhaps got closer to the identification of the real-world problems that extraordi- 
narily complex factual processes of national constitutional realignment and 
European integration have posed than has many a theoretically refined constitu- 
tional theorist. This is an invaluable service to all and on that score alone, I would 
recommend Accountability in the European Union to any reader. Equally, I will be 
queuing to buy a copy of the next edition of Law and Administration. Nonetheless, 
I still await, but with much hope, a definitive Carol Harlow publication that both 
lays her credentials as a democrat clearly on the line and gives us her explicit 
reformulation of the new public law towards which her body of work, taken in 
its entirety, surely leads. 
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Hazel Fox QC, The Law of State Immunity, Oxford: Oxford University Press, 2002, 
xxxi + 555pp, hb £80.00. 


In February 2003, the formal adoption by the UN General Assembly’ Ad Hoc 
Committee on Jurisdictional Immunities of States of draft articles on jurisdictional 
immunities allowed Member States to consider adopting a convention on the 
subject. In light of this important development, Hazel Foxs The Law of State 
Immunity is both a timely and useful analysis of the subject. Foxs book is a 
welcome contribution not least because a comprehensive work on the law of 
State immunity (a principle of international law that bars a national court from 
adjudicating or enforcing claims against foreign States) has been long overdue. 
What is more, the author has provided us with a solid study, rich in detailed 
analysis and, for the most part, delivered with reassuring clarity. 

Fox sets herself an ambitious task by declaring in her introduction that her 
objective is to provide a guide’ to all relevant material on the topic of State immu- 
nity and to offer a general balanced view of the present state of the law’ (p 3). 
While this objective is achieved, it should be noted that The Law of State Immunity 
is primarily written for English lawyers. 

The book is divided into five parts and in the first, Fox touches on some of the 
general principles that are associated with the doctrine of State immunity includ- 
ing its rationale and its relationship with the concept of jurisdiction. In spite of 
announcing that the purpose of her first chapter is to compare the plea of State 
immunity with those of non-justiciability and act of state, the topic is only given 
a cursory examination and unfortunately, it is not until Part V that a full analysis is 
offered. One of the weakest sections in the book is that part of chapter 3 on 
“Theory and State Immunity’ in which Fox chooses to focus almost exclusively 
on Koskenniemi’s From Apology to Utopia and Kennedy’s International Legal Struc- 
tures. These are certainly important works, but this strategy unnecessarily restricts 
the analysis, resulting in what seems an incomplete overview of the theory of 
State immunity. Moreover, while citing Louis Henkin that critical legal scholars 
like Koskenniemi and Kennedy have ’rgued that much, if not all, international 
law is merely an ideological construct intended to secure the observance of inter- 
national norms by convincing States and people that the law is politically neutral 
and just’ (p 50), it seems unfortunate that Fox shows little interest in wanting to devel- 
op this point further, particularly in relation to the justifications for State immunity. 

The question of where the law of State immunity is to be found is the theme of 
Part Il. In the absence of a general treaty on the topic, Fox searches for evidence of 
customary law but, finding very little, turns to the practice of States within their 
own national legal systems. Consequently much of Chapter 5 is spent looking at 
current English law and, in particular, the UK State Immunity Act 1978. The abil- 
ity to scrutinise, assess, disentangle and clarify complex legislation and in particu- 
lar procedure is, without doubt, one of Fox’s greatest strengths. For this reason 
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alone this book will be an invaluable addition to the library of every practitioner — 
and, but for the price, student — involved in this area of law. The remainder of this 
substantial chapter is devoted to a thorough review of current US law and a cri- 
tique of the 1991 ILC draft on State immunity. 

Building on the material covered in previous chapters, Fox’s objective in Part II 
1s to identify the general principles of current international law that underpin the 
doctrine through an examination of both the areas of settled practice as well as 
those areas that continue to cause some dispute. This part of the book is divided 
into four chapters based on four distinct themes: waiver, exceptions to State im- 
munity, definition of the foreign State and immunity from execution. 

Commenting on the attempts by US courts to resort to implied waiver in a bid 
to side-step State immunity where there has been a human rights violation, Fox 
suggests that a preferred and obvious method of removing State immunity 
would be to incorporate an express waiver provision in human rights conventions 
(p 269). But given that it is those States with the worst record of human rights 
abuses that are most likely to rely on the State immunity plea, it is difficult to see 
how any progress might be made on this front. In fact, it is difficult to see any 
State agreeing to such measures as nearly all have continued rigorously to resist 
any claims of extraterritorial jurisdiction asserted by other States. A recent exam- 
ple is the approach taken by the UK Government in response to a claim brought 
under the US Alien Tort Clams Act against British corporations on behalf of the 
victims of South Africas apartheid-era. In a statement to Parliament, the Minister 
for Trade and Investment made clear that the UK remained ‘committed to com- 
bating impunity for human rights violations wherever they occur’ but went on to 
describe the action as ‘unwarranted assertions of extra-territorial jurisdiction in 
commercial cases . . . [that] infringe on the sovereign night of states to conduct 
their own economic policies’. He concluded by suggesting ‘that the most effective 
means of achieving [the] goal [of combating impunity] is the strengthening and 
developing of credible national justice mechanisms that conform to international 
buman rights standards’ (emphasis added) (Hansard, 15 July 2003, 27WS). 

In Chapter 7, Fox reviews exceptions to State immunity in four types of claims 
(commercial or private law activity, the infringement of intellectual property 
rights, employment contract and personal injury) through an examunation of 
the techniques and tests that have been developed to distinguish between acta jure 
imperii (the sovereign’ acts of a State) and acta jure gestionis (the private law or com- 
mercial acts of a State). This can be a complex area to grasp and so it 1s a pity that 
the layout of the material impedes clarity. This is unfortunate because the content 
is good — as are both the following two chapters on the scope of the definition of 
the ‘State’ and the immunity from execution. 

In Part IV, Fox examines international immunities other than State immunity 
including Head of State immunity, diplomatic immunity, and the immunity of 
the armed forces and international organisations. Head of State immunity (and 
the immunity attached to other high ranking government officials) is a topic that 
has attracted increasing interest among a wide audience over recent times, primar- 
ily because of the rise in high-profile criminal cases that have been brought before 
municipal courts, some of which have been subsequently considered by interna- 
tional tribunals. As Fox points out, the Pinochet decision 1s a particularly difficult 
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judgment to analyse because the reasoning is complicated and each Law Lord 
adopted an individual approach. Yet this is where Fox is, once again, at her best. 
While the case has prompted no end of commentaries and criticisms, Fox's 
contribution is valuable because she is particularly adept at identifying the discre- 
pancies among the opinions. 

Chapters 12 and 13 are both short chapters in which the interacton between 
State immunity and the criminal law is explored. Beginning with a look at the 
reasoning behind the classical rule that States are immune from the criminal pro- 
ceedings of another States courts, Fox suggests that while it is highly improbable 
that municipal courts will ever directly prosecute a foreign State for conduct that 
constitutes a crime under municipal law, the adoption of the restrictive doctrine 
of immunity in civil proceedings may point the way to a similar development in 
criminal proceedings. Consequently, Fox argues, claims for compensation where 
a foreign State has committed or authorised a criminal act in the forum State may 
eventually be permitted (509). Fox then turns her attention to the position of the 
official of the State concluding that the law for former officials, as opposed to 
incumbents, 1s in the process of change (516). 

In the penultimate chapter, Fox considers the possibility of an emerging excep- 
tion to immunity where breaches of international law are concerned. The author 
traces how the doctrine has come under challenge from three predominant 
sources: the emergence of peremptory norms, the growing debate over universal 
jurisdiction and the expansion of human rights law. Fox ultimately remains 
pessimustic, for even where international offences are concerned, she concludes 
that State immunity prevails in municipal courts because in the final analysis State 
consent continues to dominate in international law (640). 

The Law of State Immunity is an exceptionally well-researched piece of work; the 
sheer number of cases cited by the author is indicative of this. But this reviewer was 
left with the feeling that the book lacked a single unified structure, and instead com- 
prised a collection of papers, albeit each dealing with a vital aspect of State immu- 
nity. That Fox is a practitioner first rather than theorist may account for this, because 
as a guide for the practitioner this book is, without doubt, a very useful contribution. 


Louise Arimatsu* 


Lucia Zedner and Andrew Ashworth (eds), The Criminological Foundations of Penal 
Policy: Essays in Honour of Roger Hood, Oxford: Oxford University Press, 2003, 
ix + 553pp, hb £60.00. 


When David Downes and Roger Hood retired from their respective chairs at the 
LSE and Oxford University in June 2003, Bntish criminologists bade farewell to 
two of their most senior and respected colleagues. This festschrift commemorates 
the latter's contribution — over more than 40 years — to criminology ın Britain and 
beyond. Lucia Zedner and Andrew Ashworth have assembled an impressive array 
of Hood’ colleagues, students and friends to pay tribute to his scholarship in the 
areas of sentencing, parole, race, capital punishment, and, especially, the relation- 
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ship between criminology and penal policy. This relationship provides the collec- 
tion with its central theme, but, alas, the contributors’ conclusions are unlikely to 
inspire a new generation of Hoods or Downeses: there is general agreement that 
criminological research has had, at best, a limited influence on policy. Not only do 
policy-makers fail to adopt policies advocated by criminologists, but often they 
adopt those policies about which criminologists have been most critical, Manda- 
tory sentencing, boot camps, and Neighbourhood Watch are just some of the 
schemes that have proliferated despite research demonstrating their ineffective- 
ness. As more than one author notes, the ideological basis of many criminal justice 
policies — especially penal ones — renders them resistant to evidence demonstrat- 
ing their failure, and makes them, instead, highly susceptible to public opinion. 

Thankfully the doom and gloom is interspersed with examples of criminolo- 
gists’ successful influence, as well as with useful suggestions about how they might 
influence policy more. Richard Harding reviews examples where criminologists’ 
work has had an impact — from anti-racism policies in prisons to corporate regu- 
lation — and also reminds readers of the important — albeit unquantifiable — influ- 
ence criminologists can have through their teaching. Nicola Lacey emphasises the 
importance of honest and open public debate, and suggests that countries in 
which criminal justice policy is decided primarily at a state (as opposed to federal) 
level — such as Germany, or Australia — may allow a variety of interests, groups and 
views to more easily find a voice. Richard Ericson reminds cnminologists that 
effective participation ın policy debates requires the ability to translate complex, 
messy empirical research into simple, persuasive messages. Anthony Bottoms cites 
with approval Roger Hood's own view that ‘the voices of criminologists will be 
heard only if they can speak . . . from a firm base of empirical research, and 
research that can make claims to be scientifically rigorous, in the sense that it is 
repeatable, reliable, and valid’ (p192). Of course, policy relevance is not an unal- 
loyed good. There is a danger in academic research making itself too relevant to 
policy. Research cannot always be made to fit the short-term demands of the gov- 
ernment of the day without compromising its quality and independence. Partly 
for this reason, some criminologists do not see it as their professional job to parti- 
cipate in policy-making, In Visions of Social Control, Stanley Cohen argues that the 
criminologist is no more qualified to recommend or make decisions than a sociol- 
ogist of religion is to act as a priest. 

This collection, as well as providing a fitting tribute to Roger Hood, is a lively, 
and thoughtful contribution to these important debates. Co-editor Lucia Zedner 
concludes her chapter with these words: ‘[t]he value of academic criminology lies 
principally in its power to harness research evidence, to develop normative frame- 
works, to indulge in imaginative conjecture, and, in so doing, to look beyond the 
moment’ (p235). Roger Hood’s career, like that of David Downes, has been de- 
voted to these ideals, Fortunately for British criminology, formal retirement is not 
the same as actual retirement, and both remain actively involved in the discipline 
they have done so much to develop in this country. One hopes that they remain so. 


Declan Roche* 
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Regulating Marriage and Cohabitation in 21° Century 
Britain 
Anne Barlow” and Grace James™ 


Thus article assesses the legal regulation of marriage and cohabitation in Britain and outlines a 
growing need and desire for the currently confused law to be amended despite what has been 
termed ‘the normal chaos of family law’. It adds to the topical debate about ‘couple regulanor’ 
and argues that law should protect the funcnon rather than the form of relationships. This argu- 
ment is supported by recent Nuffield Foundation funded research, which draws on a major atti- 
tudinal survey of over 3000 respondents’ views about marriage, cohabitation and the law and a 
number of in-depth interviews with current and former cohabitants. This research supports the 
view that cohabitation is now an accepted parenting and partnering structure across Bntain, and 
that this ought to be reflected in a ‘reflexive’ approach to legal regulation in this sphere. 


INTRODUCTION 


Whilst the social acceptance of heterosexual cohabitation as a parenting and part- 
nering structure on a par with marriage has been achieved almost universally over 
the last twenty years in Britain,’ the uniform extension of marriage-like legal 
rights to those who cohabit and perform marriage-like functions is still the sub- 
ject of intense policy debate on which there is no real consensus. Despite clear 
social trends showing a decline in the numbers who marry and an increase in 
those who cohabit,” the legal vulnerability of cohabiting families continues to be 
addressed only through ad hoc, piecemeal reforms which have left the law in a 
state of confusion, uncertainty and complexity. Even this approach seems now 
to have foundered, with the Law Commission’ recently published discussion 








* Senior Lecturer ın Law, University of Wales, Aberystwyth. 
“| Lecturer in Law, Univernty of Reading 

1 See A Barlow, S. Duncan, G. James and A. Park, Just a piece of paper? Marriage and cohabitahon 
in Britain’ in A Park, J. Curtice, K Thomson, L Jarvis and C. Bromley (eds), British Social Atti- 
tudes. The 18th Report — Public Pohcy and Socal Tes (London: Sage, 2001) 29. 

2 The percentage of married women in the Bntish population decreased between 1979 and 1995 
from 7 per cent to 56 per cent, the marriage rate us at 1ts lowest ebb since records began (fewer 
than 300 000 marnages per year with only just over half of these being first marnages) (Social 
Tends B (London: The Stanonery Office, 2000)). Most recent statistics show that despite a rise of 
17 per cent in 2000 the long-term downward trend continues There were 249 227 marriages in 
England and Wales in 2001, 2 fall of seven per cent from 2000 and the lowest annual number of 
marriages since 1897. Meanwhile, 25 per cent of all non-marnied adults aged between 16 and 59 
currently cohabit (Socal Trends 33 (London: The Stanonery Office, 2003)) 
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paper Sharing Homes? identifying major problems, yet finding it impossible to re- 
commend a better approach to the regulation of rights of cohabitants and other 
‘homesharers’ in the family home. However, its conclusions confirm the need for 
consideration of further relationship-based (rather than property law-based) re- 
form: 





[I]t is not possible to devise a statutory scheme for determination of shares in the 
shared home which can operate fairly and evenly across all the diverse circumstances 
which are now to be encountered ... 


We accept that marnage 1s a status deserving of special treatment. However, we have 
identified, ın the course of this project, a wider need for the law to recognise and to 
respond to the increasing diversity of living arrangements in this country. We believe 
that further consideration should be given to the adoption — necessarily by legisla- 
tion — of broader based approaches to personal relationships, such as the registration 
of certain civil partnerships and/or the imposition of legal rights and obligations on 
individuals who are or have been involved ın a relationship outside marriage.* 


There have already been two legislative attempts at introducing a European-style 
Civil Partnerships Register extending to both opposite- and same-sex cohabitants 
in England and Wales, although neither had government backing nor was likely 
to reach the statute book directly.” The recent government Consultation Paper, 
Civil Partnership: a framework for the legal recognition of same-sex couples,° now proposes 
a marriage-model Civil Partnerships Register which, unlike the models put for- 
ward in the two Bills, is restricted to same-sex couples. Ironically, ıt appears that at 
least in England and Wales,’ it may be politically easier to reform the law relating 
to same-sex cohabitants alone — a group less socially accepted although admittedly 
more discriminated against than their opposite-sex counterparts — than it is to give 
even opt-in marriage-like rights to heterosexual couples who live together® 

In light of these developments, this article aims to inform the on-going debate 
about ‘couple regulation’ and explore the options for reform of cohabitation 
law available to policy makers. This is done against the backdrop of academic dis- 
cussion? in which family law has been held up by Dewar” as an exemplary case 








3 Law Commusnon, Sharing Homes A Discussion Paper (London: Law Commission for England and 


5 The Relationships (Civil Registration) Bull 2001, a private member's Bill introduced by Jane Grif- 
fiths MP but subsequently lost, and the Civil Partnerships Bill 2002, introduced in the House of 
Lords by Lord Lester but withdrawn pending the investigation of a Cabinet Office Working 
Group headed by Barbara Roche (the then Minister for Equality) into the issue ~ see government 
announcement at http //www.news.gov.uk/output/page985.asp (last visited 15 September 2003). 
London: Department of Trade and Industry, Women and Equality Unit, June 2003 

Both Scotland and Norther Ireland, on the other hand, are more focused on opposite-cex 
couples ın therr very different proposals for reform. See Scottish Executive, Parents and Children 
(Edinburgh: Scottish Executive, 2000) and Law Reform Advisory Committee for Northern 
Ireland, Matrimonial LRAC no 8 (Belfast: LR AC, 2000). 

See C Dyer, ‘New | ts for gay couples’ The Guardian 7 December 2002 

It 1s the authors’ intention ın this article to focus primarily on the policy arguments concerning 
law reform in this area revealed by our empirical study and we intend the full impact of our find- 
ings on the relevant theoretical debates to be more fully explored in a separate artide. 

10 J Dewar, "The Normal Chaos of Family Law’ (1998) 61 467, 47. 
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of Galanter's ‘new legalism’. This is a concept identifying a new phenomenon 
within legal systems in which modern law absorbs materials or information from 
other disciplines, thereby abandoning its legal distinctiveness and which charac- 
teristically prefers to operate through ‘indirect symbolic controls’ which ‘radiate 
messages’ rather than attempting direct coercion. 

The first section highlights the confused nature of the relevant law, providing 
the legal background within which relevant family law policy is debated. Draw- 
ing on recent empirical research funded by the Nuffield Foundation” into atti- 
tudes to marriage, opposite-sex cohabitation and the law, we then demonstrate a 
wider need and desire for law reform. Whilst mindful of the criticisms and limita- 
tions of empirically driven family law reform,” we argue that notwithstanding 
what Dewar has termed ‘the normal chaos of family law’™ (whereby we should 
not expect family law be anything other than incoherent given it is dealing with 
an area of social and emotional life itself ridden with paradox and contradiction,” 
and given that such lack of coherence may often be politically convenient), legal 
regulation in this sphere should be guided by a family’s function rather than its 
form if the functions of family law itself are not to be rendered obsolete. This 
argument is developed in the final section of the article as a necessary means of 
reconciling diverging social and legal norms. It concludes with an assessment of 
the various options for reform available and considers the way ahead for cohabita- 
tion law in 21" century Britain. 


THE PROBLEMS WITH COHABITATION LAW 


Perhaps the most obvious problem with this area of law is that whilst heterosexual 
cohabitation may in certain situations confer legal rights, there is no universal de- 
finition of cohabiting relationships which confer legal status. Broadly speaking 
inclusion has been reserved almost exclusively (at least until very recently) for 
the most marriage-like relationships, where a man and woman are living together 
ùs husband and wife usually within a shared household, often for a minumum 
prescribed period of time and where there is or has been sexual intimacy. 
However, whether or not you are considered a cohabitant will depend on 
the statutory or judicial definition of cohabitation adopted in the context in 








11 M Galanter, ‘Law Abounding. Legalisation around the North Atlantic’ (1992) 5 MLR 1. 

12 This interdisciplinary project was directed by Anne Barlow, University of Wales, Aberystwyth, 
Simon Duncan, Univernty of Bradford and Alison Park, National Centre for Social Research. 
Grace James, now of Unrvernty of Reading, was the projects Research Fellow The study was 
undertaken in three stages. First a module of questions on marriage, cohabitation and the law 
was asked ofa nationally representative sample of 3 101 respondents in England and Wales as part 
of the British Social Attitudes Survey (BSA) 2000 and of 1 663 respondents in Scotland as part of 
the separate Scottish Social Attitudes Survey (SSA) 2000. A follow-up in-depth study of 48 cur- 
rent and former cohabitants drawn from the national sample in England and Wales was then un- 
dertaken. The in-depth study was later extended to two ‘mowbal? samples of Afro-Caribbean and 
South Asian respondents who were under-represented in the initial in-depth study 

13 See for example, R- Deech, ‘Divorce Law and Empirical Studies’ (1990) 106 LQR 229 and 
M. King and C Piper, How the Law Thinks about Children (Aldershot: Arena, 2™ ed, 1995). 

H J. Dewar, n 10 above. 

15 Ibid, 468-469. Por the sociological bass for this argument see U. Beck and E. Beck-Gernsheam, 
The Normal Chaos of Love (Oxford: Polity, 1995). 
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which you are seeking to rely on such a status. There are many examples to draw 
on. Thus, for example, in the social security field, section 137 of the Social Se- 
curity Contributions and Benefits Act 1992 provides that an unmarried couple is 
aman and a woman who are not married to each other ‘but are living together as 
husband and wife otherwise than in prescribed circumstances’. While no mini- 
mum period of cohabitation is required, further clarification is provided by a 
checklist of indicators of cohabitation developed in Crake v Supplementary Benefits 
Commission.” These include two people of opposite sex; membership of the same 
household; stability and some duration of the relationship; financial support; a 
sexual relationship; children of the relationship and public acknowledgement of 
the relationship. The checklist has recently been used by the courts in some other 
contexts such as to determine whether spousal maintenance should cease due to 
cohabitation following drvorce.” Yet in other situations a minimum duration of 
most commonly two years of the heterosexual cohabitation relationship is speci- 
fied, although a sexual relationship may not be required. In a claim under section 
1A of the Inheritance Act 1975 where an eligible cohabitant applicant must have 
lived with the deceased in the same household as their husband or wife for at least 
two years immediately prior to the death, the quasi-conjugal requirement was 
liberally interpreted in Re Watson Deceased.” Whether or not a couple were living 
as husband and wife should be addressed, the court held, according to whether 
they would be considered to be so ‘in the opinion of a reasonable person with 
normal perceptions.” The multifarious nature of married relationships was 
stressed, which for a couple in their late fifties need not include a shared bedroom 
or sexual relationship where there was a shared life which included wifely domes- 


tic tasks (cooking, cleaning, companionship) being performed. 











16 Beyond the examples used in the text, the following further illustrate the lack of definitional con- 
sistency The Fatal Accidents Act 1976, 3 1(3) like the Inhentance Act 1975, s 1A, requires an eligible 
cohabitant applicant to have been living in the same household as the deceased, immediately be- 
fore the death and for at least two years prior to this as the husband or wife of the deceased Yet to 
succeed to a Rent Act protected or assured tenancy on the death of a cohabitant under the Rent 
Act 1977 as amended and the Housing Act 1988 respectively, there 1s no tme qualification period 
and both same and opponte sex cohabitants are now, following case law developments, included 
(Ghaidan v Mendoza [2002] EWCA Civ 1533, [2003] Ch 380). For domestic violence order pur- 
poses, the Family Law Act 1996, s 62 includes cohabitants as eligible Sssociated persons’, defined 
as à man and a woman who, although not married to each other, are Irving together as husband 
and wife’ which should not be strictly interpreted ın borderline cases (G v F [2000] PCR. 638) but 
has always been considered restricted to heterosexual couples and does not specify any minimum 
duration of the relationship. The Caminal Injuries Compensation Scheme was revised in April 
2001 to enable claims (extended to opposite sex cohabitants in 1995) to be made also by same-sex 
cohabitants. Para 38a(1) now extends the category of qualifying claimants to ‘the partner of the 
deceased being only for these purposes, à person who was Irving with the deceased as husband 
and wife or as a same-sex partner in the same houschold immediately before the date of the death 
and who, unless formally marned to him, had been so living for the two years before that date’ 
Most recently the Adoption and Children Act 2002, after much debate, is to allow unmarned 
couples to adopt. Section 144{b) defines a couple as two people (whether of different sexes or the 
same sex) ling as partners in an enduring family relanonship’. 

T7 [1982] 1 All ER 498. 

18 See Kimber v Kimber [2000] 1 FLR 383. 

19 [1999] 1 FLR 878. ; 

20 ibid per Neuberger J at 883F-G. 
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It is not only in relation to the issue of definition that the current law is schizo- 
phrenic in 1ts treatment of opposite-sex cohabitants.” In some situations, the law 
treats them as married, whilst in other areas, it recognises the familial nature of the 
relationship to some extent but regards cohabitation as a clearly inferior family 
form to marriage. In yet other circumstances, it ignores the cohabitation relation- 
ship completely, treating cohabitants as strangers regardless of the duration of 
their relanonship. How then does this translate into practice in specific areas of 
law at different points in a relationship and how satisfactory is this situation? 


DURING THE RELATIONSHIP 


Whereas spouses on marnage automatically acquire occupation rights in the fa- 
mily home owned by their spouse, no such occupation rights are extended to 
cohabitants of either a rented or owner-occupied home. An occupation order 
granting occupation rights to a ‘non-entitled’ cohabitant who is not an owner or 
tenant of the family home can be made for a maximum total of 12 months, but 
this is an order likely to be sought where the relationship is breaking down, per- 
haps due to domestic violence.” Unlike a married father, currently a cohabiting 
father does not automatically acquire parental responsibility for his child on 
birth, and thus cannot take formal decisions relating to his children, such as con- 
senting to medical procedures or even adoption.” Although parental responsibil- 
ae can be acquired with the mother’s consent by means of a simple procedure in 
Aore pena responsibility agreement (in prescribed form) is signed and wit- 
only five per cent of our national survey of cohabitant fathers in England 
awe had done so, leaving the vast majority with legal duties and obligations 
but without any positive legal status in respect of their child.” Whilst section 111 
of the Adoption and Children Act 2002 now gives parental responsibility to un- 
married fathers who, with the mother, jointly register the birth of their child, this 
was only implemented on 1 December 2003 and is not retrospective. 

Although cohabitants, in contrast to spouses, have no legal duty to maintain 
each other during the relationship, on the application for any means-tested benefit 
or tax credit for the benefit of children, a cohabiting couple will be regarded as if 
they were marned. Thus their means are aggregated to assess eligibility. However, 
unlike in the spousal context, if the partner in receipt of the benefit or tax credit 
fails to share this income with their partner, there is no legal redress.” Neither do 
cohabitants benefit from capital tax concessions made to spouses. Thus whereas 





21 For a full analysis of the law as it affects same- and oppomte-sex cohabitants, see A. Barlow, Coha- 
bitants and the Law (London: Butterworths, 2009). 

22 Family Law Act 1996, s 30. 

23 Family Law Act 1996, s 36. 

24 Children Act 1989, s 3(1) defines parental responsibility as ‘all the rights, duties, powers, responsi- 
bilities and authonty which by law a parent ofa child has in relation to the child and his property’. 

25 Children Act 1989, s 2(2)(b). 

26 Children Act 1989, s 4. 

27 As detailed below, this question was explored as part of the BSA Survey conducted in 2000. See 
n 1 and n 12 above. 

28 cf Matrimonial Causes Act 1973, s 27 and Domestic Proceedings and Magistrates’ Courts Act 1978, 
si 
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transfers between spouses are not subject to capital gains tax or inheritance tax,” 
cohabitants are treated as strangers liable to pay tax at the full rate. 








On relationship breakdown 


On relationship breakdown, there is certainly no divorce-law equivalent’ for 
cohabiting couples. There is no duty to pay maintenance to a former cohabitant, 
nor to redistribute property between the partners according to family law princi- 
ples when cohabiting partners separate. Instead, strict property law normally ap- 
plies. This is the case even where one partner was totally financially dependant on 
the other during a long-term relationship and/or the other partner has gained ad- 
vantage from the domestic and or child care services provided. Where one or both 
cohabiting partners are (or claim to be) beneficial owners of the family home but 
no formal declaration of those interests has been made, on relationship break- 
down, a declaration as to their respective beneficial interests in and an order for 
sale of the home can be made by the court. However, unless an order is made 
against this asset for the benefit of a minor child of the relationship under provi- 
sions themselves likely to be less generous than those available to married par- 
ents," the proceeds will be divided in accordance with strict property law.” 
Perhaps most harshly, this is also the case where the cohabitants’ relationship ends 
when their children have reached adulthood leaving the primary caring partner, 
often female and of an age where it is more difficult to find employment or 
acquire new skills, without any legal remedy. This is well illustrated by the facts 
in the classic case of Bums v Bums,” a decision which is still good law. After 19 
years of unmarried cohabitation during which she raised two children, worked 
part-time and paid some of the household bills, Valerie Burns was unable to estab- 
lish either an express or inferred ‘common intention’ sufficient to found a con- 
structive trust under which she and her partner shared ownership of their family 
home. She thus had no beneficial interest in the home purchased in her partner's 
name and had no other legal redress available to her. She therefore left the relation- 
ship with nothing. As was recognised by the Court of Appeal ın that case, this is 
in sharp contrast to spouses, where family assets may be redistributed on drvorce 
whether or not there are minor children, and largely regardless of the original 
ownership of assets.** Indeed, recent developments in the case law governing 





29 See Taxanon of Capital Gains Act 1992 and Inheritance Tax Act 1984 respectively. 

30 Trusts of Land and o1ntment of Trustees Act 1996, s #4. 

31 See Children Act , $s 15 and Sched 1 discussed below. 

32 See Trusts of Land and Appointment of Trustees Act 1996, ss 14 and 15 Unless a resulting or con- 
structive trust can be proved to have arisen, a non-legal owner will have no beneficial interest in 
the home Even where such an interest has arsen, it may be imposnble to avoid the home being 
sold, although s 15 does require the court to have regard to the purpose for which the property was 
held under trust and the welfare of any minor occupying or reasonably expected to occupy the 

roperty as their home. 

33 [1984] Ch 317. 

34 See Matrimonial Causes Act 1973, s 25 for the full list of critema applied. This includes the standard 
of Irving during the marnage, the age of the parties and duration of the marriage, the parties 
respective current and future income and assets, needs and resources as well as financial and 
(critically) non-financial contributions made and likely to be made to the welfare of the famuly 
by each of the parties and conduct it would be inequitable to ignore. 
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financial provision on divorce have served to widen the gulf between married and 
cohabiting couples on relationship breakdown. On divorce, the division of assets 
between spouses must now be measured against a ‘yardstick of equality’ where 
assets exceed needs and provided there is no ‘stellar’ contribution by one party to 
the marriage, an equal division of the assets should be made.” Where there is no 
such surplus of assets, the housing needs of the parties and especially those of the 
parent caring for any minor children (whose welfare must in all cases be the 
court’ first consideration when deciding financial provision on divorce”) should 
be met first.” Thus a divorcing home-maker spouse where the major assets in- 
cluding the home are in the name of the other spouse will usually receive at 
least half of the assets, whereas an equivalent home-maker cohabitant in a similar 
position must prove an interest under a constructive trust (or perhaps proprietary 
estoppel) to retain any share of the home, which as Valerie Burns found to her 
cost, is often a difficult and always an unpredictable prospect for the economically 
weaker cohabitant partner.” 

Some remedies, (usually inferior to those for married couples) are now avail- 
able to heterosexual cohabitants in respect of the rented family home. Schedule 7 
to the Family Law Act 1996 does now allow a non-tenant cohabitant to apply for a 
transfer of tenancy order on relationship breakdown.” However, the criteria ap- 
plied are less child-centred than in the married context in that again the welfare of 
the child is not the court’s first consideration. Thus other factors, such as who was 
the original tenant and perhaps even the loss of any right to buy discount may 
weigh more heavily into the equation than in the divorce context. In the case of 
applications by non-tenant cohabitants, extra criteria have to be applied including 
the nature of the relationship and the lack of the commitment given in marriage, 
although the presence of children ‘for whom both parties have parental responsi- 
bility’ and the length of time the parties have cohabited must also be taken into 





35 See White v White [2001] UKHL 9, [2001] 1 AC 596, Cowan v Cowan [2001] EWCA Civ 679, [2001] 2 
FLR 192, Lambert v Lambert [2002] EWCA Civ 1685, [2003] 1 FLR 139) 

36 Matnmonial Causes Act 1973, s 25 states: ‘It shall be the duty of the court on deciding whether to 
exercise its powers under ss 23, 24, or 24A above and if so, in what manner, to have regard to all the 
circumstances of the case, first connderation being given to the welfare while a minor of any child 
of the family who has not attained the age of 18 years’ 

37 Cordle v Cordle [2001] EWCA Civ 1791, [2002] 1 WLR 1441. 

38 Por a discussion of the unsatisfactory nature of the current law in this area see A. Barlow and 
C. Lind, ‘A Matter of Trust’ [1999] (19) 4 Legal Studies 468, and more recently the Law Commission 
Discussion Paper Sharing Homes, n 3 above Some recent developments ın the case law 
constructive trusts have improved the position where the non-owner partner has made a small but 
direct contribution to the purchase of the home at which point the court is now able to ‘undertake 
a survey of whole course of dealings between the parties’ in quantifying the respective beneficial 
interests (Midland Bank v Cooke [1995] 2 FLR 915 CA and Datke v Whip [1996] 1 FLR 826), but this 
is far from being a precise science. In Le Foe v Le Poe [2001] 2 FLR 970, financial but indirect con- 
tributions inter alfa to clear a mortgage debt on the home ın a long marriage were considered suffi- 
cient to found a beneficial interest under a constructive trust. However, these developments have 
not affected the law in situations analogous to those in Burns. 

39 Matrimonial Causes Act 1973, s 24 was and remains only available to marned couples. Children 
Act 1969, Sched 1 has always allowed transfer of property orders between unmarried couples for 
the benefit ofa minor child of the relationship, which was deemed ın Kv K (Minors: property trans- 
Ser) [1992] 2 FLR 220 to include rented secure tenancies. 
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account.” Technical difficulties also surround this remedy. To be eligible to apply 
for a tenancy transfer, the tenancy must still exist at the date of the application, 
which may not be the case where the tenant partner has abandoned the tenancy 
or given notice to quit. 

Whereas the child support legislation applies equally to separated married and 
unmarned parents, capital orders made routinely between divorcing spouses to 
share out the family assets are rarely made in the unmarried context, where the 
remedies that are available draw no distinctions between former cohabiting par- 
ents and parents whose child was born of a more casual relationship. In principle 
lump sums, settlements and transfer of property orders between unmarried 
parents for the benefit of any child of the relationship are available.“ However, 
because a cohabitant parent has no claim for financial provision against their 
former partner in their own right, orders made for the benefit of the children 
of cohabitant parents are far less generous than the combined package awarded 
to the resident parent and children on divorce“? In Tv S (Financial provision for 
children )}® a Mesher order was made whereby the father was ordered to purchase 
a home for the benefit of the five children of his cohabiting relationship, to be 
held on trust until the youngest child reached the age of 21. However, an order 
made at first instance that the home then be sold and the proceeds of sale divided 
between the children was overturned on appeal on the grounds that following 
decisions in the divorce context, it was inappropriate for the children to benefit 
as adults and furthermore, such an order would provide the former cohabitant 
mother with an inappropriate ‘indirect windfall’. Instead, the whole of the home 
was ordered to revert to the father. Rather than expanding the remit of orders that 
can be made for the benefit of a child to compensate for the lack of adult claims, 
the provisions have been restrictrvely interpreted by the courts.” Thus in contrast 
to an equivalent home-maker spouse, the best that can be achieved for an eco- 
nomically dependent cohabitant who becomes the childs resident parent is a 
Mesher-style order, allowing the parent caring for the child to remain in the 
home until the youngest child reaches 21, with the property then being divided 
in accordance with strict property law entitlement. 








40 Pamuly Law Act 1996, s 41 and Sched 7 para 5. 

41 Children Act 1989, Sched 1 para 2 

42 Por a recent study of the gulf between the contrasting settlements made on relationship break- 
down in the marned and cohabiting contexts, see S Arthur, J Lewis and M. Maclean, Settling 
up (London: National Centre for Social Research, 2002). 

43 [1994] 2 FLR 883 

44 See Chamberlain v Chamberlain [1974] 1 All ER 33 followed in the unmarned context in Kiely v 
Kiely [1988] 1 FLR 248 

45 See also Av Á (A minor) (Financial provision) [1994] 1 FLR 657, J v C (Child financial provision) [1999] 
1 FLR 152 Very recently, the Court of Appeal was willing to take a more generous approach in- 
dicating an allowance and budgetary control should be given to the mother as the childs 
carer (notwithstanding her lack of entitlement to support) at least where the father 1s ‘fabulously 
ich’ see Re P (Child: financial provision) [2003] EWCA Crv 837, [2003] 2 PCR 481. 
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On death of a cohabitant 


The law applicable in the event of the death of a cohabitant is confused and con- 
tradictory. In the context of tenancy succession certain styles of rented family 
home including Rent Act protected and assured tenancies, will automatically be 
transferred to a cohabitant on the death of the tenant partner regardless of how 
long the couple have cohabited, effectively treating the couple as if they were 
marnied from the outset “f The cohabitant of a secure tenant on the other hand 
will only qualify if they have lived with the deceased tenant for at least 12 months 
prior to the death.” 

Only a spouse will automatically inherit all or some of their spouse’ estate 
where their husband or wife dies without making a will, although both a spouse 
and a cohabitant of at least two years’ standing do now have the right to make a 
claim for financial provision under a deceased partner's estate where no or inade- 
quate provision has been made for them by will However, in the case of a 
cohabitant (unlike that of a spouse), the claim will be limited to such financial 
provision ‘as it would be reasonable in all the circumstances for the applicant to 
receive for his maintenance. ® A spouse, in contrast, can expect to receive a more 
generous award, which is not limited to ‘maintenance’ and would normally be 
comparable to an award which would have been made on divorce. This ‘similar 
but inferior’ approach has also been taken with regard to claims under the Fatal 
Accidents Act 1976, which are open to a cohabitant whose partner of at least two 
years is killed by the negligence ofa third party. Unlike a spouse, though, they are 
unable to recover the not insignificant statutory bereavement damages. 

In yet other situations on death of a partner, cohabitants will be treated as stran- 
gers. Thus a cohabitant is not entitled to register the death of their partner, there is 
no exemption or reduction in inheritance tax payable on a gift left by a deceased 
cohabitant to their partner, pension payments to one partner will not be increased 
to maintain a dependant cohabitant nor will they have any pension or automatic 
entitlement out of their partner’ estate on death. It is also interesting to note that 
whereas same-sex cohabitants, who until very recently were almost completely 
ignored by the law, could draw a small amount of comfort from the fact that they 
at least had the advantage of knowing where they stood, they too are now being 
drawn in to a process of ad hoc reform, aided by the wording of Schedule 1 to the 
Rent Act 1977 and the Human Rights Act 1998,” 





46 Rent Act 1977, Sched 1 para 2 as amended and Hounng Act 1988, s 17 extend this to protected and 
assured tenancies respectively. 

47 Housing Act 1985, s 87. 

48 Administration of Estates Act 1925, s 46. 

49 See Inheritance (Provision soso aot pang peta 3 1(f)(a) and bA} 

50 Inheritance (Provision for Family and Dependants) Act 1975, s 2 (emphasis added). 

51 See Pitepatrick v Sterling Housing Association Ltd [2001] AC 27 and Ghaldan v Mendaza (n 16 above) 
which have respectively extended tenancy succession of the Rent Act protected family home to 
same-sex couples first as members of their deceased partner's family and then as spouses The Mer- 
doza decision if followed may well have further major ramifications for sumilarly worded statutes 
extending spousal nghts to those ‘Irving as husband and wife’. 
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SUPPORT FOR REFORM? 


Viewed purely from the point of view of legal clarity, this ad hoc conglomerate of 
complex, inconsistent and confusing legal rights attaching to now common place 
cohabitation is in need of reform. This need for reform is, we found, further sup- 
ported by prevailing social trends and attitudes. Our study involved analysis of 
data on attitudes to marriage and cohabitation from the nationally representative 
British Social Attitudes Survey 2000 (the BSA survey).” In addition, given the 
different legal position of cohabitants in Scotland, the same questions were put 
to a separate Scottish sample (also nationally representatrve) as part of the Scottish 
Social Attitudes Survey (the SSA survey)” This was followed in England and 
Wales by a purposive, in-depth study in which 48 current and former cohabiting 
respondents (drawn from the national sample) were interviewed (the initial in- 
depth sample). Two further purposive studies of 16 Asian and 8 African—Carib- 
bean respondents were also undertaken.™ The research broadly looked at who 
cohabits and why, attitudes to marriage and cohabitation, understanding of the 
legal implications of cohabitation and views on reform. It is driven by discourse 
about how law should respond to social change in general and, in particular, 
whether policy makers should continue, in terms of family regulation, to regulate 
marriage in a special and privileged way; or rather move away from a marriage- 
centric approach 1n recognition of the diversity of family structures. To adopt the 
latter approach ıs to accept that the function of a relationship rather than the form 
it takes should guide legislative reform. Before considering the empirical data and 
their impact on our consideration of the options for law reform, let us first outline 
the main tenets of what we have labelled the ‘function versus form’ debate which 
we suggest holds the key to the way forward for family regulation. 


Function versus Form 


This dichotomy was nicely encapsulated by Ward LJ wha, in attempting to distil 
what defines a family, concluded in a dissenting judgment that for Rent Act 
tenancy succession purposes at least, the question is more what a family does 
than what a family is.” 





52 Seen 12 for details of the BSA sample in which 3 101 respondents were interviewed and see further 
A. Barlow et al, n 1 above 

53 The SSA survey interviewed a nationally representative sample of 1 663 people in Scotland. See 
A Barlow, ‘Cohabitation and marriage in Scotland: attitudes, myths and the law’ in J Curtice, 
D. McCrone, A. Park and L. Paterson (eds), New Scotland, New Soctety? (Edinburgh: Edinburgh 
University Press, 2002), for a detailed discussion of cohabitation ın Scotland 

54 These latter interviews were conducted in order to better develop understanding of two ethnic 
munority groups which were hardly represented ın the initial BSA survey or the inital in-depth 
sample, but whose family structuring practices are known to vary from that of the White Bntish 
population (1991 census data and anecdotal evidence reveal that Butush African—Cambbeans have 
particularly high rates of cohabitation, especially for parents with children (about double the 
national rate) while Bntuh Anans have especially low rates (less than 20%)). 

55 See dissenting judgment of Ward LJ in the Court of Appeal decision in Fitepatnick v Sterling Hous- 
ing Association [1998] Ch 304 in which a claim to Rent Act tenancy succession by the surviving 
pue of a long-standing same-sex cohabitation relationship turned on whether the couple had 

been ‘spouses’ (defined to include heterosexual cohabitants) or members of a ‘family’, 
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In the broader context of how families should be regulated, the crux of this 
debate centres around the question of why we do or should continue to privilege 
marriage over cohabitation, particularly on relationship breakdown or death of a 
partner. Is it because of the form of the relationship — a state-endorsed contractual 
arrangement embodying a public commitment which is potentially life-long? Or 
is it because of its perceived function and effects, namely a joint enterprise principally 
of sexual intimacy, companionship, emotional and financial support, homemak- 
ing and childbearing and rearing, which is helpful to society as a whole but which 
distorts the bargaining power, needs and resources of the individual parties? 
In the past, form and function coincided almost universally, allowing the law to 
develop its privileging of patriarchal marriage, to protect the economically weak- 
er partner using functional justifications.” Thus without having to justify or 
separate reliance on form or function, divorce (or death) now prompts a legal 
and discretionary redistribution of the family assets in accordance with family 
law criteria which take into account needs, resources and both financial and 
non-financial contributions to the welfare of the family.” Implicitly these provi- 
sions redress the economic disadvantage and unjust enrichment where they are 
suffered as a consequence of the traditional division of labour between partners 
in a married relationship, and following very recent developments will now 
in most cases, where assets exceed needs, prompt an equal division of assets on 
divorce” 

However, recent social trends clearly show a separation of both sex and child- 
bearing (as well as other functions and effects of traditional marriage) from the 
institution of marriage itself. Thus cohabitation (particularly ın the heterosexual 
context) has taken on the functions of marriage. Conversely, the institution of 
marriage itself has also changed, perhaps becoming more akin to unmarried 
cohabitation. Out of ıts patriarchal mould has broken a partnership of equals 
whose often still different and gender oriented roles are on divorce more equally 
valued.” Marriage has become predominantly companionate rather than institu- 
tional and partly as a consequence of this, it is no longer necessarily a life-long 
commitment. Thus any decisions concerning how to regulate cohabitation and 
other unmarried family structures must flow from whether it is now appropriate 
to adopt a functional approach to family regulation — what families actually 
do rather than the form they take. For the function and effects of married and 
unmarried cohabitation are broadly the same. 





56 The patriarchal origins of marriage are clear and much commented on — see for example 
Blackstone’, Commentaries on the Law of England (1765), K. O'Donovan, Family Law Matters 
(London, Pluto Press, 1993) and M. Fineman, The IIhuston of Equality. The Rhetoric and Reality of 
Divorce Reform (Chicago: University of Chicago Press, 1991). 

57 See s 25 Matrimonial Causes Act 1973 and s 3(2) Inheritance (Provision for Family and Depen- 
dants) Act 1975. 

58 See Lambert v Lambert, n 35 above, cf Cowan v Cowan, ibid. 

59 This was acknowledged by the House of Lords in White v White, ibid, and the Court of Appeal in 
Lambert v Lambert, ibid. 
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Social trends 





Mamnage is in decline™ and the divorce rate in England and Wales is the highest in 
Europe with between a third and a half ofall marriages ending in divorce. Conversely, 
cohabitation is increasing? Indeed, 29 per cent of all women under 50 now cohabit 
compared with 11 per cent ın 1979 and this number is predicted to double by 2021,° 
and 25 per cent of all children are born to cohabiting couples™ The BSA survey® 
conducted in 2000, dearly demonstrates that cohabitation 1s now widely accepted across 
British society as both a partnering and parenting structure, with 67 per cent of respon- 
dents agreeing that ït is all right for a couple to live together without intending to get 
married and only 27 per cent believing that married parents make better parents than 
unmarried ones. Interestingly, whilst only a tiny minority (nine per cent) agreed that 
‘marriage was just a piece of paper’, despite the redistribution of assets available on di- 
vorce and death in the married context, only 48 per cent thought that marriage offered 
greater financial security than living together Thus a traditional reason for marnage has 
become less powerful among the majority. Cohabitation, whilst concentrated in the 
younger age ranges, had been expenenced by 34 per cent of the whole sample and 
whilst cohabitants were less likely to be religious, or identify with any particular poli- 
tical party, once age had been taken into account, there were no significant distinctions 
in dass or educational qualifications as compared with their married counterparts. Co- 
habitants with children were somewhat more concentrated in the lower socio-econom- 
ic groups as compared with married parents, but overall a picture emerged of people 
over a lifetime expenencing a variety of different family structures, rebutting the view 
that cohabitants are confined to an underclass of Socal deviants who are easily alen- 
able for the purposes of ‘e-moralisation’ through legal regulation. 

Furthermore, the BSA survey 1s the most recent in a line of studies which show 
that cohabitation is, increasingly, lasting longer, with the average (mean) cohabit- 
ing relationship having reached six and a half years and the median (which some 
argue is a better test) exceeding four years (an increase from two to three years in 
studies conducted earlier and published in 1999 and 2001). This suggests that 
marrage is being delayed for longer or rejected altogether (a matter considered 








63 C Shaw and J. Haskey, ‘New estimates and projections of the population cohabiting in England 
ry ees in Population Tends 95 (London: The Stationery Office, 1999) 7-17. 

64 

65 The BSA survey includes respondents from England, Wales and Scotland, but because of differ- 
ences in the legal situation in Scotland, data and discussions relating to the legal postion of coha- 
bitants are confined to the 3 101 respondents m England and Wales Attutudinal discussions draw 
on data from all respondents. Pull details of the methodology and data can be found at Barlow et 
al, 2001, n 1 above. Full details of the related but separate SSA survey of 1 663 respondents on 
marriage and cohabitation in Scotland are found in A Barlow, 2002, n 53 above 

66 See eg P. Morgan, Marrigpe-tite: the Rise of Cohabitation and its Consequences (London. Institute for 
the Study of Crvil Society, 1999) and C Murray, Underclass: The Crisis Deepens, Health and Welfare 
Unit, Choice in Welfare Senes No 20 (London: Institute of Economic Affairs, 1994). 

67 See] Ermisch and M. Francesconi, Cohabitation Here to stay but not for long (Colchester Institute for 
Social and Economic Research, 1999) and J. Haskey, ‘Cohabitation ın Great Britain. Past, Present 
and Future Trends — and Attitudes’ (2001) 103 Population Tends 4. 
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Figure 1 Continuum of Marriage-Centric Regulation 
Source: Adapted from Clive, ‘Marnage: an Unnecessary Legal Concept’, 1980 


in more detail below). Either way, an increasing number of couples and their 
children function as a family outside of the formal institution of marriage. For 
the social trends reveal increasing numbers of people are becoming reliant on 
the law relating to cohabitants which, as we have seen, is not governed by cohesive 
family law principles and is acknowledged to be unnecessarily complex, uncertain 
and often unjust. 

As Figure 1 illustrates, these statistics in themselves disclose a need for review of 
the current marriage-centric law. As the centre of gravity of partnering and par- 
enting moves away from marriage, the fewer the number of couples protected by 
legal principles which are designed and developed to protect them and thus, argu- 
ably, the less appropriate the family law protection and regulation only of married 
couples becomes. 

This social trend away from marriage to cohabitation suggests that, at the very 
least, a cohesive response of the law to the position of cohabitants is needed. 
Whilst Dewar has convincingly articulated the ‘normal chaos’ of family law attri- 
butable in part to the potency of the emotional raw material with which it must 
grapple, and which in consequence we should expect to be ‘contradictory, disor- 
dered, incoherent and in part at least, antinomic’,” that is not to say we should 
abandon all striving for reform based on cohesion and justice. This is particularly 
the case where, as amply demonstrated by our study, there is evidence that social 





68 Whilst it 1s not possible directly to compare duration of all marnages, the median duration of all 
marriages ending in divorce 1s currently 10.7 years, a figure which interestingly has nsen from 
98 years in 1991 and 99 years ın 1996 (Marnage, Divorce and Adoption Statistics (Series FM2 no 29) 
Table 4.9) (London: The Stationery Office, 2003) as the number of couples choosing to marry at 
all has steeply declined (n 2 above) 

69 See Law Commission, n 3 above. 

70 J. Dewar, n 10 above. 
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change has abruptly severed legal norms from social norms. As Eekelaar has 
observed: 








[In practice social rules may be as significant as legal rules. They may provide equal, 
or even more compelling, motives for action... For the purpose of living his or her 
life, the atzen may not care to spend too much time distinguishing between ‘social’ 
and ‘egal norms. The vagueness and indeterminancy of many social norms does not 
lessen their impact. Indeed, it may make their recognition and analyms even more 
urgent.” 


It cannot be satisfactory, even just taking account of the numbers of people in- 
volved, for the issue of whether the law treats cohabitants as married, as similar 
but still inferior to married couples, or as unrelated individuals to be nothing 
other than a legislative and judicial lottery. More worryingly, it is a legal lottery 
which an alarmingly high number of cohabitants are unaware of entering and 
participating in. Indeed, (and it is here that we begin to see that people superim- 
pose social norms on their uninformed expectations of legal norms) many, as 
demonstrated below, believe, incorrectly, that cobabitants have a ‘common law 
marriage’ giving them the same legal rights as marned couples. Even this might 
not be a matter for concern if all cohabitants, including those with children of the 
relationship, were, generally financially independent of each other, making mar- 
riage-like financial redistribution on relationship breakdown or death of a partner 
almost always inappropmate or even obsolete. Yet, whilst the range of cohabiting 
relationships stretches from the contingent to the committed” there 1s clear 
evidence of financial dependence and interdependence during relationships,” 
particularly where there are children. What is more, it is an interdependence 
which the social security and tax credit systems themselves endorse, by assuming 
and effectively requiring cohabitants claiming income-based benefits and tax 
credits to operate as a marriage-like, financially inter-dependent unit. 

This lack of cohesion within the law coupled with the increase in the number 
of people affected provides a powerful argument for the need for law reform. This 
need is reinforced by our empirical research which, by (i) exploring peoples 
reasons for cohabiting as opposed to marrying, (ii) exposing the reality of the 
common law marriage myth through an examination of people’s legal reasoning 
and beliefs and (iii) investigating people's attitudes to law reform, further informs 
the debate surrounding how the law should respond to these social changes. In 
particular, we suggest, it provides clear reasons for the law to adopt a functional 
approach to the regulation of families in Britain. The extent to which family 
law reform can or should be guided by empirical research findings has been the 








71 J. Eekelaar, ‘Family law and the responsible atizer in M. Maclean (ed), Making Law for Families 
(Oxford: Hart, 2000). 

72 C. Smart and P. Stevens, Cohabitation Breakdown (London: FPSC, 2000). 

73 This was a finding of our purposive study which endorses that of J Lewis, The End of Marriage? 
Individualism and intimate relationships (Cheltenham: Edward Elgar, 2001) 70, who says, Tt 1s now 
widely assumed by policy makers and people that women are in the labour market “like men”, 
but women are still economically dependent and do more unpaid work. Indeed there is a ten- 
dency on the part of policy makers to share Giddens assumption that the “ought” has become an 
“is” and that men and women in intmate relationships are fully individualised’ 
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subject of much academic discussion. Deech,” whilst fiercely critical of what she 
terms the ‘misuse of statistics’, self-initiated studies of small geographical areas’ and 
‘facts gathered expressly to advance social scientists’ new theories or to persuade 
policy makers and practitioners’, herself admits that ‘[e]mpirically based research 
may contribute to an understanding of the role of law in society’. Whilst the read- 
er will judge this issue for themselves, such furtherance of understanding is 
exactly what our study aimed to achieve in the cohabitation context by choosing 
an initial sample which was that of the nationally representative and empirical 
British Social Attitudes Survey and from which our in-depth sample of geogra- 
phically dispersed current and former cohabitants was drawn. 


Why cohabit? Why marry? 

For law to influence a couple’ decision to cohabit or marry, that decision-making 
process must be one that is open to persuasion by external factors. Yet, we found 
that the reasons people cohabit are informed by a number of inter-related values, 
which are not necessarily rational or consistent. Trial marriage is a key reason for 
cohabiting and in this regard, for some, cohabitation seems to replace or accom- 
pany the role of engagement. For example, Pamela, who married her partner after 
seven years of living together, and Martin who had been living with his partner 
for four years at the time of interview held this view. 


Pamela: ‘... Its like going to buy a car, you don't go and buy a car without test driving it, would 
you at the end of the day? That’ the way Pve felt. Live together, test each other out first! 
Martin: ‘... You could go out with someone two or three nights a week for years and years and it 
could be great but you start living together and you see each other’ little faults and quirks and other 
things that you dortt see if you've just dating them? 


Some cohabitants, like Melanie and Natasha, both of whom had been married in 
the past, view their choice of family structure as a means of keeping a less gender- 
stereotypical relationship. 


Melanie: ‘... Well, I don't know, after two marriages I feel that is what it’ all about — its you 
own me and I own you and what for? At least this way you know you're together because you love 
each other and you want to be together’ 

Natasha: ‘Living together you get on better. You really do — with marriage you own each other — 
with that bit of paper you are tied no matter what but living together it’s easier — you are easier 
with each other and you haven't got that piece of paper hovering over your head all the time — you 
haven't got that ball and chain on your finger. He doesn’t say to me you've got my ring on your 
finger Lown you, you're mine, there’ none of that? 


Others, though, fear divorce. For example, Katie's disillusionment with marriage 
relates to the emotional and financial hardships of divorce and Duncan is particu- 
larly concerned with the public consequences of divorce. 








M 013 above, 244 and cf]. EekelaarandM Maclean, ‘Divorce Law and Empirical Studies— A Reply’ 
(1990) 10 LQR 621. 
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Katie‘. gaye A haie t yo trou hfe dinare ou sete di youd Have to go tiang hia horita 
divorceand that agaitvedn cost money. 


Duncan: ‘... its the public thing so if it goes wrong theres a lot of public statements as well, sort of 
public failure if the marriage goes wrong which might be a background thing which is affecting the 
way I'm thinking: 











A further reason for choosing to cohabit rather than marry, which commonly 
emerges from the interviews, 1s the cost of a ‘proper wedding’.” This cost, as Gail, 
a cohabitant of eight years and mother of two, explains, often competes with 
other priorities; 


Gail: ‘... the cost of everything stops us from getting married... We want to start going on holi- 
days and that’ costing money ..., its “what would you rather have, a new car or a wedding?” and 
now its a conservatory’ 


Thus the wedding has an opportunity cost, which acts as a disincentive to mar- 
riage and becomes the reason cohabitation is prolonged. Yet, perhaps surprisingly 
in view of this, respondents to the in-depth study almost universally reject the 
idea of a wedding grant or other financial incentive to marry. There is however 
evidence of people conflating the notion of ‘marriage’ with that of the wedding, 
seeing no other real reason to marry. Very few of those interviewed are against 
marriage per se. Indeed some, such as Bethan, who currently lives with her six 
year-old daughter following the break-up of her cohabiting relationship, hold 
such an idealised view of marriage they feel unable to live up to its expectations. 


Bethan: Tn the nice fairytale world it would be nice to meet somebody and fall in love and live 
happily ever after but life doesn’t happen like that. I wish it did...’ 


Other reasons for cohabitation coincide with reasons people have traditionally 
married. Thus, unexpected pregnancy often triggers cohabitation.” Colin, for 
example explains how pregnancy (with all its practical ramifications) 1s the main 
impetus behind his decision to live with his partner. 


Colin: ‘She got pregnant and had the baby and it didn't make sense to have two houses on the go. 
I just couldy’t manage two! 


This type of contingent cohabitation seems largely to have replaced the shotgun’ 
wedding, with very few marriages now taking place where a child is born within 
6 months of a wedding ceremony.” This goes some way to explaining the ac- 
claimed fragility of the cohabiting relationship as compared with marriage,” as 








75 This confirms similar findings in an_carher study that the cost of a ‘proper’ wedding was a diun- 
centive to getting married for some, particularly women (see A. Barlow and S Duncan, Family 
law, moral rationalities and New Labours communitananism Part IP (2000) 22 JSWFL 129) 

76 For further discussion of pregnancy as a reason for cohabiting see Smart and Stevens, 2000, n 72 
above, 23. 

77 Thus in 1999, just three per cent of all conceptions outside marnage led to maternities inside mar- 
nage, Social Trends 32, Table 2.10 (London: The Stationery Office, 2002) 

78 See Ermisch and Francesconi, n 67 above and P. Morgan, n 66 above. 


158 © The Modern Lew Renew Linted 2004 


Anne Barlow and Grace James 








this type of marriage has itself proven to be a more fragile relationship than other 
marnages.” Similarly, the concentration of cohabitation in the younger age 
ranges may also add to the likely fragility of such relationships as, historicall A 
the younger the age of the parties at marriage, the more fragile the relationship. 
Given that today, the bride and groom are now likely to be in their thirties, the 
problem of marrying too young seems to have been displaced into ill-fated young 
couple cohabitation relationships.” Whether the statistical greater fragility of such 
relationships” can be ascribed to a lower level of commitment as compared with 
marriage is a difficult issue. This is, however, a view often promulgated by those 
who favour the institution of marriage above cohabitaton, which is itself a po- 
sition most likely to be held by those who hold religious beliefs. Of those inter- 
viewed for this study, it was a view commonly expressed by Asian interviewees, 
whose views were for the most part guided by their strong religious convictions. 
For example, Ashrad clearly sees marriage as the only real indicator of serious 
commitment to a partner: 


‘If you're in a marriage, you're committed to your partner, you're committed to your children. 
Whereas if you're not, you're just living together as partners — or you're in a common law marriage 
— you're not as much committed to that partner: 


It is however, unfair to suggest that fragility characterises all cohabiting relation- 
ships and, certainly, if commitment is measured in terms of duration, there is evi- 
dence of significant commitment. For 47 per cent of all cohabitation relationships 
in the national survey had lasted five years or more, with almost a quarter (23 per 
cent) having lasted for over ten years. Indeed, the majonty of cohabitants inter- 
viewed for the in-depth study express strong feelings of commitment to their 
partner and the relationship itself, despite being aware that others often view their 
choice of family structure as less serious. This latter point is illustrated by Phillip, 
who, at the time of interview, had been living with his partner for two years, and 
Eileen, who had also been with her partner for just over two years; 


Phillip: Tm sure people think that we're not getting married because we're not quite sure about 
each other and that isrr't the reason at all but Pm sure that’s what a lot of people think? 

Eileen: ‘... I think there’ still that little slight difference. If you’ve got that bit of paper I think 
you are taken slightly more seriously than you are without it? 


Certainly, the commitment involved in cohabitation is private and voluntary 
rather than a publicly declared obligation stemming from a marriage ceremony. 
But does this mean that it is necessarily a weaker commitment, particularly given 





79 B. Thornes and] Collard, Who dvores? (London: Routledge, 1979) ch 5 
80 thet. 


81 The average age of marriage for women 1s 28 and the average age of marriage for men 18 31° Soctal 
Tends B (London: The Stationery Office, 2003). 

82 See for example, Ermisch and Francesconi, n 67 above, where research indicates that the majority 
of cohabiting relationships end in marnage or break down, with relatrvely few continuing long 
term Later studies indicate that the average duration of cohabitations 1s increasing, see text to n 67 


above. 
83 See for example, P. Morgan, n 66 above. 
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our high level of divorce in Britain? Indeed, the idea that individuals nowadays 
think about relationships in terms of their form (as ‘marriages’ or ‘cohabitations’) 1s 
perhaps a false assumption to make. Interviewees often suggested that neighbours 
and people who meet them frequently assume they are married, especially when 
they have children. Other research also suggests that those with children or 
wanting children are very similar to marned couples in terms of relationship 
quality.” In fact, Susan, in describing why she has chosen to live with her partner, 
challenges the whole basis of this dichotomy that we so often apply in our 
assumptions and legal discourse; 














T don't see it as being married or not. What I do is compare my relationship, my and Martin’ 
relationship, with the person I was with before regardless of the fact that I was married to one and 
not to the other, and its how happy I am and how the relationship’ working, and I think that’s 
much more important than the fact that one was a marriage and one isn't? 


Indeed, the reasons given for cohabiting can be seen to coincide in large part with 


the reasons people give for deciding to marry. Angela felt it was an appropmate 
mark of passage for a more serious stage of a relationship. 


Angela: We'd been together for about 3 years before we moved in together — I can’t really remem- 
ber how it came about but ... I wanted more commitment so he said right we'll live together’ 


Whilst in former times, she might well have insisted on marriage, now cohabita- 
tion 1s seen as a mark of commitment at least equivalent to an engagement. Sim1- 
larly, whereas a deliberate decision to have children would almost always have 
been preceded by marriage, cohabitation is now accepted as entirely appropriate, 
as Sally explains: 


‘We were just courting and decided we wanted to be more serious. Children were on the agenda 
like straight away so we talked about it and decided to [move in together and] have the children 
straight away: 


In examining why former cohabitants had chosen to marry, the wish to have chil- 
dren, the desire to achieve greater emotional security (including having the same 
family name), greater financial security and religious belief emerged as common 
reasons. 

There was little evidence of social pressure to marry or a desire for public com- 
mitment. What is clear ıs that such decisions are now seen as purely personal 
life-style choices (as opposed to a rejection of, or a huge commitment to, the in- 
stitution of marriage per se). Certainly, the social and cultural norms which made 
people feel that they had or ought, to get married in order to be accepted as a 
decent member of society, seem to have disappeared. Cohabitation is now a 
perfectly acceptable family form of both parenting and partnering. Should 
this general acceptance of cohabitation, especially given that it is a choice (for 





84 A. Barlow and S Duncan, 2000, n 75 above 
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whatever reason) made by an increasing number of individuals, not be reflected in 
the law? 


Legal awareness and beliefs 

Positive reasons to choose marriage rather than cohabitation seem to be needed. 
Yet surprisingly (at least to lawyers and policy-makers), the different legal conse- 
quences of these two functionally similar family structures do not seem to figure 
in people’s decision-making process. Rather, there is an astonishing lack of aware- 
ness about the different legal consequences of unmarried as opposed to married 
cohabitation. Over half (56 per cent) of respondents in the BSA survey in Eng- 
land and Wales believed that cohabiting for a period of time gives rise to a tom- 
mon law marriage’ giving cohabitants the same legal rights as married couples. 
Among cohabitants, this false belief rose to 59 per cent. When you add to this 
the finding by Hibbs et al,” that 41 per cent of their sample of 173 engaged couples 
(73 per cent of whom were cohabiting) thought that marriage would not change 
the legal nature of their relationship, a disturbing picture of legal misperceptions 
emerges. Our in-depth study also confirmed Hibbs et afs findings” that in most 
cases peoples perceptions of the legal consequences, whether accurate or inaccu- 
rate, have no impact on their decision to cohabit or marry, rebutting notions that 
the majority of those who choose to cohabit are doing so in order to avoid the 
legal implications of marriage. For example, Melanie had been living with her 
partner and her two sons from a previous relationship for ten years at the time of 
interview and thinks that married and unmarried couples have similar legal 
rights. When asked if her (albeit inaccurate) knowledge of the legal situation had 
an impact on her decision to cohabit she said, 


‘I dort think that affects us — or my choice or what I'm doing in any way! 
Similarly, Jessica expressed surprise at this question, 
‘Not at all, that never crossed our minds: 


Over half of those respondents in the initial in-depth sample who believe in com- 
mon law marriage think these rights commence after a given period of cohabita- 
tion.” This varied from 6 months to 6 years. For example, Amanda and Sharon, 
both of whom had been living with their respective partners for seven years at 
the time of interview and had children, held the view that legally they would be 
treated as married after a given period of time. 


Amanda: ‘You have to be living together for 6 months and then everything gets split down the 
middle 








86 M. Hibbs, C Barton and J. Beswisk, "Why Marry? Perceptions of the Affianced’ (2001) 31 Family 
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Sharon: ‘... I think its if you've been living together a certain amount of years that you have the 
same sort of rights: 





Thus it appears clear that the decision to marry or cohabit is not usually taken 
against any informed awareness of the different legal consequences of these two 
functionally similar family structures, although it is quite possible that the com- 
mon law marriage myth itself may act as some form of subconscious reassurance 
for those cohabiting, as in Diane’ case, 


‘Vell, what’ the point of getting married because we've classed as though were married. We're 
living together and if we do split up we still do what a married couple would do — split everything 
— kids, responsibility and everything? 


If this is the case then it provides an even stronger argument that law should be 
reformed so as to reflect this assumption of legal protection and responsibility. 
Having established the existence of a common law marriage myth, we were keen 
to explore the source of this misinformation, not least because of arguments sug- 
gesting that all we need do is inform cohabitants of their disadvantageous legal 
position. We discovered that most had formed their views of the law from talking 
or listening to friends, work colleagues or family members, suggesting that the 
common law marriage myth is passed on by word of mouth and through genera- 
tions. The inherited and infectious nature of the myth is reflected in Carolines . 
account of when she first heard the terminology; 


‘Listening to adult conversations between my mum and she'd be talking to her mates saying she 
was living together and Tve been living with him for so marry years now, Tm his common-law 
wife’ and that’s where I heard it from: 


Other sources of information include the media and official forms such as benefit 
applications. Thus the fact that cohabitants are treated as married in some areas of 
law seems to help fuel the myth. 

None of the interviewees sought legal advice specifically in relation to their 
position as cohabitants. The idea that you only go and see a solicitor if things go 
wrong is evident in several accounts. 


Richard: “didn't feel threatened, I didn't feel like I needed the advice I suppose. If we did have a 
problem and I thought the relationship was going pear shaped then definitely I would seek advice’ 


Emily: ‘If we ever did split up then I suppose I would have to get legal advice...” 


Perhaps related to this view of solicitors and ‘the law’ as only being applicable if 
things go wrong, is the fact that the decision to cohabit does not prompt couples 
to make wills or cohabitation agreements. Only a small number of cohabitants 
make any provision regarding the legal consequences of their relationship. In the 
BSA survey, just 14 per cent of current cohabitants had made a will and only 10 per 
cent had a written agreement about ownership shares ın the family home. Inter- 
estingly, given the view that all we need do is inform people, not believing in 
common law marriage did not significantly increase a respondent's likelihood to 
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make legal arrangements, although many of those who were asked about this at 
interview, had long-held good intentions to see a solicitor ‘to sort things out’. The 
truth is that information does not necessarily instigate action. For example, 
Naomi is aware of the need to make a will Their home is in her sole name and 
they have two young children together. Yet, despite her knowledge of the legal 
situation, in their fifteen years together, they had not written wills. 


‘No. We havert done any sort of planning like that in the relationship, it’s been very much day to 
day that’s why I still haven't written a WII 


Lynda is also fully aware of the importance of making a will and has gone some 
way to doing so but simply has not yet got around to it. She is actually still mar- 
ried to someone else (other than her current cohabiting partner with whom she 
has two young children). If she dies without making a will her husband will auto- 
matically inherit her estate, leaving her cohabitant partner and children to make 
claims under the Inheritance Act 1975; 


I did get a couple of forms and did actually make an appointment with a solicitor to sort of fine 
tune but its something unfortunately that you tend to put off — again for financial reasons like 

paying the solicitor and I want to find out as much information myself. The more I can find out the 
less legal advice I will need and also the more choice I can make for myself... It's something that 
we've both jointly thought that we really should do. 


The desire for reform 


= has been demonstrated, current law relating to cohabitants lacks cohesion and 
is confusing i in the extreme. Dewar’s theoretical analysis of the normal chaos of 
family law” provides an insightful account of why this is to be expected. He pin- 
points a fact that there are two different and arguably inconsistent ways of char- 
actensing legal obligations between family members; one built on nghts and the 
other on welfare concerns. There is also an uncertainty as to the proper role or 
purposes of family law. Yet is this an argument for complacency about the law’s 
inadequacies in this sphere? We would suggest that it is not and that we cannot 
ignore the fact that the current chaos is a state of affairs which does not accord 
with peoples expectations of a system of justice which governs their everyday 
lrves. The BSA survey found clear support, amongst both cohabitants and the 
wider population, for reform of the law to assimilate the rights of married and 
unmarried couples. Respondents considered key aspects of the current law unjust. 
They were asked about three issues where the law discriminates against cohabi- 
tants. Firstly, they were asked if they thought a woman who had cohabited for ten 
years should be able to claim financial support following relationship breakdown? 
Sixty one per cent thought she should, 37 per cent thought she should not and 
two per cent were unsure (see Q1 in the bar-chart of Figure 2 below). Secondly, 
we asked whether they thought a cohabitant of ten years should be able to remain 
in the family home after the death of her partner? Ninety three per cent thought 
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O Should have I Should not have L Don't know 


Figure 2 Should cohabitants have the same nghts as married couples? 


she should, six per cent thought she should not and 1 per cent were unsure (see Q2 
in the bar-chart of Figure 2 above). Finally, we asked if they believed a cohabiting 
father should have the right to consent to his child’s medical treatment? Ninety 
seven per cent thought he should, two per cent thought he should not, and 1 per 
cent were unsure (see Q3 in the bar-chart of Figure 2 above). 

Overall, this indicates a clear belief in the need for law reform. In the in-depth 
study we found varying opinions as to when the legal rights should begin. One 
popular view is that married and unmarried couples should have the same legal 
rights from day one of living together. Others prefer the idea that couples should 
live together first for a given period ranging between sıx months to 10 years. 
Some also think that the presence of children should provide a trigger for these 
legal rights. Views among the African-Caribbean sample on the issue of law re- 
form (and in fact all other issues) were almost identical to those identified in the 
main sample. More surprisingly, the Asian respondents also favoured the assimila- 
tion of unmarried and married couples’ legal rights, even though the majority of 
them would not countenance cohabiting outside marriage themselves, displaying 
a sort of ‘cultural bilingualism? in this context. 


Jamal: ‘Why?...I mean, why should a married couple have more rights than an unmarried 
couple, right? There is no difference... because they're married, it doesn't mean they can have 
more rights than a nor-married couple: 


Khulsoom: ‘[ Otherwise]. .its just not fair. Its not fair to the unmarried people? 


However, automatic marriage-like rights, although popular, were not necessarily 
seen as the only or best option. Some demonstrate an awareness of the need for 
flexibility in order to accommodate the variety of family structures in Britain, as 
Caroline suggested when she said that, 


‘There’ different things about different people though — what situation is good for one couple 
might not be for another couple’ 


This desire to accommodate choice and diversity is also reflected by the major- 
ity of the interviewees who think the idea of a formal Partnerships Register, in 
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which the cohabitation relationship is registered and legal arrangements are 
agreed, is a good one.” This contrasts with the findings in other studies. The in- 
terviewees in a study by Lewis” thought cohabitation contracts and pre-nuptial 
agreements were too cold, too inflexible and too American! Similarly, Hibbs et 
al”? found that engaged couples they interviewed did not like the idea of pre- 
nuptial agreements. Overall, we have had a far more positive response generally, 
which may be reflective of our initial in-depth sample (all current or past cohabi- 
tants) and the fact that the simple and flexible French PaCS model of registered 
partnership agreement was put forward. However, 15 of the 48 initial intervie- 
wees did not like the idea. The reasons vary, and include the belief that it ties you 
down to someone (is too much of a commitment’), is too much like marriage or is 
oppressive. Others, drawing on their own lack of action in relation to writing 
wills, recognised that it may be problematic to get people to sign a Partnership 
Register. Both the Asian and African-Caribbean samples similarly endorsed the 
idea of a Partnerships Register for opposite-sex couples. 

For many though the positive implications of a Partnerships Register far out- 
weigh any negative aspects. Por example, Caroline highlights the benefits of this 
for those who ‘put-off marrying for a number of years. For Sandra the idea of 
being in control of the legal agreements that you make is particularly appealing 
and Tony feels that, for him, having experienced the break up of a cohabiting 
relationship and with two children to support, it would be a sensible move. 


Sandra: ‘If you're making all the decisions and there’ a get-out clause then I think its quite good’ 
Caroline: “Ys, definitely because you can meet somebody and you might not get married for 10 or 
20 years and something like that, I think it would be quite good to bring something like that in? 
Tony: ‘Brilliant idea — can they also update it as well? ...You know as years go by you can 
update it— but yes I think that’ an excellent idea... Yes, it would appeal to me because like when 
I go into my next relationship I really will have to have my eyes wide open...’ 


Hence, the study as a whole indicates a general desire for family law to reflect the 
reality of family life in Britain; that is look at what families do rather than the 
form they take. Couples choose to cohabit for many reasons. They are unlikely 
to be induced to marry by financial incentives or religious arguments; the preva- 
lence of the common law marriage myth suggests that many already believe 
themselves to be protected in law and those who know they are disadvantaged 
do not take the steps necessary to protect themselves and their family; there is also 
a clear desire for law reform. Of course views are mixed, but a substantial major- 
ity consider the current law is unfair to at least longer-term cohabitants and con- 
sider there is a need for legal reform. Perhaps predictably when the old norms 





90 In the semi-structured interviews the French PaCS model partnership agreement introduced in 
France in 1999, which 1s flexible and far less prescriptive than the marriage-model partnership 
agreements which exist ın some jurisdictions such as the Netherlands, was described to respon- 
dents. See R. Probert and A. Barlow, ‘Displacing Marriage: Divermfication and Harmonisation 
within Europe’ (2000) 12(2) Child and Family Law Quarterly 153. 
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governing family structuring are in a state of flux, there is no clear consensus 
regarding the ideal scope and nature of this reform. However, we would suggest 
that this does not provide policy makers with a good enough reason to 
ignore social trends and the current unsatisfactory state of the law governing 
cohabitation relationships, acknowledged by both public opinion and the Law 
Commission. 








THE WAY FORWARD 


In essence, the way forward for future family regulation returns us to the key pol- 
icy question of whether to continue to favour fornt over ‘function’. Given its ef 
fect on private and famuly life within British society, it is a policy decision which 
we consider should nonetheless be taken ın the light of the reality of social trends 
and attitudes disclosed by this and other research. Family law reform, at least in 
the divorce context, has in the past been critiased by some as being over-reliant 
on methodologically questionable empirical studies which predicate proposals for 
reform on what proved to be inaccurately predicted social responses instead of 
rationally established a priori principles.” However, we contend that the use of 
our empirical study in the cohabitation law context bas avoided the major pitfalls 
alluded to. As developed below, the conclusions drawn from the study are not 
predictive but rather confirm a national picture of a range of attitudes and beha- 
viours, some of which had already been observed in other studies. Our conclu- 
sions aim. to inform the debate currently being engaged ın by policy makers and 
others and suggest that a pluralistic response is needed to accommodate the new 
and growing diversity of families. They aim to strike a balance between the need 
for individual autonomy, perhaps best served by private ordering, and the need to 
apply the protective function of family law to address an axiomatic exploitation 
by the powerful of the powerless or less powerful actors within family relation- 
ships. In so doing, they recognise the dynamic relationship between families and 
law identified by O'Donovan™ and confirm her doubts about any direct connec- 
tion between the way people organise their lives and legal provisions.” In terms 
of academic debate, they could be construed as a call for what Teubner™ has 
termed ‘reflexive law’. This, as King and Piper explain, ‘is offered as an answer 
to the crisis caused by the failure of legal rationality under modern conditions 
to provide law with the necessary tool to restore consensual, moral and 
political values.” Whilst Dewar” looks to legal professionals to allay the chaos 
inherent in family law at least in the divorce context, this is not a role they can 
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at the point at which logic ceases to be practical, to argue that it 1s legal professionals who keep the 
chaos of family law at bay However, their role can only be played out in the shadow of the law. 
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perform for cohabitants where the law is starkly uncompromising and 
lacking discretion; for their negotiation is generally undertaken in the shadow of 
the law.” To legislate in a pluralistic way would, we will suggest, overcome 
this and other difficulties in an area of family law where the ‘chaos’ is set to 
extend beyond the normal. However, to go down this road, is to abdicate 
from the dominant standard-setting role of legal norms (the form or status 
approach). In its place is put a neutrality born of a pragmatism which admits that 
in the cohabitation context there is clear evidence that the social norms are too 
powerful to confront and that what may be termed Social norm perceptions of 
justice’ now require that functionally alike families achieve equality before the 
law. We do not of course seek to argue that social attitudes and norms should 
guide the revision of legal norms in every law reform context and that other pub- 
lic policy considerations should be abandoned. However, it is in our view the 
most appropriate response here, ın a sphere where it can be demonstrated that 
the law has no power to effectively radiate a pro-marriage message in the absence 
of pro-marriage social norms. Nonetheless, it undoubtedly requires a fundamen- 
tal shift away from New Labours communitarian policy-making principles 
whereby a shared social morality (led from the top down) is seen as crucial to 
social cohesion.” 

Keeping this in view, let us now go on to consider the thinking behind the 
possible approaches to reform and their likely impact. 


Form approach 


The ‘form approach assumes law can shape social change. It is built on the premise 
that if law privileges marriage and denies equivalent family law rights and protec- 
tion to unmarried cohabitants, then people will respond by marrying in greater 
numbers and this will, in turn, restore marriage as the social norm and create 
more stable families benefiting British society as a whole. As was said in the Home 
Office consultation paper Supporting Families. 


‘[M]arnage does provide a strong foundation for stability for the care of children. It 
also sets out nghts and responsibilities for all concerned. It remains the choice of the 
majority of people in Britain. For all these reasons, it makes sense for the Govern- 
ment to do what it can to strengthen marnage’.™ 


However, whilst this nicely reflects the communitarian thinking of New Labour, 
such an approach seems unlikely to be effective in the family law field, for it 








99 R. Mnookin and L. Kornhauser ‘Bargaining ın the Shadow of the Law: The Case of Divorce’ 
(1979) 88 Yale Law Journal 950, 

100 As Tony Blair has stated "The only way to rebuild social order and stability 1s through strong 
values, socially shared, inculcated through indrviduals, government and the institutions of avil 
society’ in G. Radice (ed), What needs to change? New visions for Britain (London: Harper Collins, 
1996) 8. For further discussion of the impact of this on family law, see A Barlow and S. Duncan 
‘Supporting famulies? New Labours communitarianism and the “ratonality mistake”: Part 1’ 
(2000) 2(1) JSWFL 23, 26-33 

101 Supporting Families (London: Home Office, 1998) para 4.8. 
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encapsulates a ‘rationality mistake’ in its assumption that people know the law 
and that this informs and changes their behaviour in the manner desired by policy 
makers. As Maclean and Eekelaar have observed: ‘Law is a purposive activity and 
policy makers expect results?" 

However, our study indicates that policy makers are likely to fail should they 
attempt to reassert marriage as a social norm by reliance on form based legal pri- 
vilege. This is particularly the case when it 1s viewed alongside the data from the 
Scottish Attitudes Survey (SSA survey). In Scotland, although there are propo- 
sals for reform,’ the law, in contrast to that in England and Wales, has made no 
concessions to cohabitants. Marriage remains the only form of family relationship 
recognised for the purpose of family law rights and protection on relationship 
breakdown or death, with not even any inferior marriage-like remedies available 
to cohabitants. Nonetheless, cohabitants are treated as married for the purpose of 
income-based benefits or tax credits. Whilst an old form of common law mar- 
riage, ‘marriage by cohabitation, habit and repute’ 1s still recognised in Scotland, 
this affects very few cohabiting couples. For in order to establish such a marriage, 
cohabitants must hold themselves out as marned, which the vast majority do 
not." The questions on marriage and cohabitation put to respondents in the 
BSA survey were also asked of the nationally representative sample in Scotland. 
Surprisingly, despite the lack of legal protection available, we found very similar 
proportions of people were cohabiting in Scotland (31 per cent) as compared with 
England and Wales (35 per cent), suggesting that marriage-centric law does not 
hold the power to stem this drift away from marriage and into cohabitation. 
Furthermore, social attitudes towards marriage were no different, with cohabita- 
tion being fully accepted as a partnering and parenting structure. Most signifi- 
cantly, in terms of legal awareness, the numbers of people who believed that 
cohabitation automatically gave rise to marriage like rights was as high as in Eng- 
land and Wales (57 per cent) with no or no statistically significant increase ın the 
numbers of cohabitants who had made wills (16 per cent), entered parental rights 
and responsibility agreements (5 per cent) or made declarations as to ownership of 
a shared home (6 per cent). 

All evidence would therefore seem to point towards the form approach to fa- 
mily regulation being a rather blunt instrument ın reassertung marriage as a social 
norm. However, should policy-makers insist that form rather than function is all- 
important such direct intervention by the state in family structuring may fall at 
other legal hurdles. In theory, marriage promotion by the state with a view to 
stigmatising unmarried family relationships is one way forward and this has been 
achieved in the past.” Yet whilst such overt discrimination until quite recently 








102 A. Barlow and S Duncan, 2000, n 75 above. 

103 M. Maclean and J. Hekelaar, The Parental Obligation (Oxford: Hart, 1997) 7. 

104 See A. Barlow, 2002, n 53 above for full discussion of the Scottish survey data. 

105 See Scottush Executive, 2000, n 7 above 

106 See A. BissettJohnson and C. Barton, The Sumilarities and Differences in Scothsh and English 
Famuly Law in Dealing with Changing Family Patterns’ [1999] JSWFL 1 and A Barlow and 
A. Bissett-Johnson, ‘Cohabitation and the reform of Scots Law’ [2003] fundical Review 105 

107 For example, the Clandestine Marmages Act 1753, the Victorian Bastardy Acts and the Affiliation 
Act 1957. 
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continued to be accepted, it cannot now, we suggest, be reintroduced. In addition, 
even if there were the political will, it is not now possible on human rights 
grounds to reverse completel ly the more neutral approach to family legislation of 
which children are the focus.“ Whilst the Strasbourg jurisprudence is still devel- 
oping its position with regard to unmarried parents and partners,” the European 
Court of Human Rights decision in Marckx v Belgium” has, in applying articles 8 
and 14 of the European Convention on Human Rights,’ outlawed legal preju- 
dice against children of unmarried families. Subsequent domestic legislation has, 
in compliance, removed such discrimination by reforms contained in the Family 
Law Reform Act 1987, Children Act 1989 and the Child Support Act 1991. Thus 
there is no route back to this brand of Victorian values which does not offend 
Articles 8 and 44 of the European Convention which combine to protect the right 
to respect for private and family life without discrimination, and are rights now 
enshrined in domestic law by the Human Rights Act 1998. 

Arguably, given that the European Convention 1s a ‘living instrument’ which 
must adapt itself to changing social conditions, it may only be a matter of time 
before discrimination between functionally similar cohabitants and married cou- 
ples constitutes a breach of Articles 8 and 14. The way in which the Convention 
rights are reinterpreted to reflect such changes has recently been seen in the trans- 
sexual cases which have ultimately required legislation permitting transsexuals to 
change their birth record details and to marry a person of their original gender to 
comply with articles 8, 12 and 14.7 Marriage promotion regulation could perhaps 
be justified under Article 8(2) on the-grounds that ıt is aimed at ‘protecting mor- 
als’. But if, as seems inevitable, such measures prove ineffective, for how long can 
they be sustained on this ground in a society that has abandoned and rejected 
marriage as a moral standard without constituting discrimination and becoming 
disproportionate to their objectives? 

Whilst, following Marckx v Begium, unmarned parents have received legisla- 
tive attention in England and Wales, the position of cohabiting parents as a discrete 














108 This began ın the 1970s with the Legitimacy Act 1976 and was completed through reforms con- 
tained in the Family Law Reform Act 1987, the Children Act 1989 and the Child Support Act 1991 

109 In Bv UK [2000] 1 FLR 1at 5 (confirming McMiched v UK (1995) 20 EHHR 205) it was consid- 
ered reasonable for legislation not to grant automatic parental responsibility to all fathers grven 
the broad range of relanonships between unmarned fathers and their children from ‘indifference 
and ignorance to close stable relanonships’ Yet in Keegan v Ireland (1994) 19 EHRR 342 exclusion 
of an unmarried father from adoption proceedings concerning his child who was the result of a 
planned pregnancy breached the father’s article 8 nghts. Note that the Adoption and Children Act 
2002, s 110, when implemented, will go beyond the ECHR requirements and give parental 
responsibility to all unmamned fathers register their child’ birth who jointly with the mother 

110 (1979) 2 EHRR 330 

111 Article 8 provides ‘1. Every one has the right to respect for his private and family life, his home and 
his correspondence. 2. There shall be no public interference by a public authority with the exercise 
of this right except such as in accordance with the law and is necessary 1n a democratic society in 
the interests of national security, public safety or the economic well-being of the country, for the 
prevention of disorder or came, for the protection of health or morals, or for the protection of the 
rights and freedoms of others’ Article M provides ‘The enjoyment of nghts and freedoms set forth 
in this Convention shall be secured without discnmination on any ground such as sex, race, 
colour, language, religion, political or other opinion, national or social ongim, association with a 
national minority, property, birth or status’ 

112 See Goodwin v UK (2002) 35 EHRR 18 
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class, has, despite the loosening of the marriage-onentated ideal and their func- 
tional similarity to married parents, never been dealt with as a separate cohesive 
issue. Even if marriage promotion (or preservation) were to take the form of 
just retaining the status quo, discrimination against cohabiting parents as com- 
pared with married parents would remain. This is particularly visible in the con- 
tinued penalisation of the unmarried and economically weaker cohabitant (as 
compared with their married counterpart) ın the redistribution of property on re- 
lationship breakdown’ and in the provisions for the transfer of property of un- 
married parents for the benefit of children. Whilst both of these have been 
ameliorated, they have been kept inferior to redistribution for married parents.™ 
One aspect of the form approach is that cohabitants, unlike married couples, do 
not formally consent to any mutual obligations financial or otherwise towards 
each other. Whereas the law has always been ready to impose obligations on par- 
ents towards children, policy makers and legislators are wary (at least outside the 
arena of social security law) of imposing obligations on adults to support their 
partner where there is no formal marnage or other contract between them. Yet to 
take refuge in contractual thinking in the cohabitation context is to ignore the 
proven problems of economic disadvantage suffered or unjust enrichment gained 
as a consequence of unmarried relationships. Whilst this nicely illustrates Dewar's 
point that ‘there is a plurality of legal norms stemming from two different, and 
perhaps inconsistent, ways of characterising legal obligations between family 
members,» the form approach of course also indirectly discriminates against the 
children of such unions who remain with the economically weaker parent. 

If marriage promotion is the aim of the policy such distinction is justified as a 
means of ensuring that legislation is not undermining marriage." Yet, this justi- 
fication is problematic because the very act of maintaining marriage as a finan- 
cially advantageous union could give the economically stronger cohabiting 
partner a perverse incentive not to marry and thereby better safeguard his/her as- 
sets from redistribution in the case of relationship breakdown. Is not then such a 
policy equally guilty of undermining marriage? If this argument is accepted, 
surely any extension of marriage promotion regulation would be unable to justify 
itself on ‘protection of morals’ grounds if challenged in any clum under Articles 8 
and 14 of the Convention. Thus to continue or extend the form approach to fa- 
mily regulation by virtue of marnage promotion would not only render the law 
out of step with social reality and attitudes, accentuating the divergence between 
legal and social norms, but may also, in the longer term at least, be fraught with 
legal difficulties. 











113 Contrast the Trusts of Land and Appointment of Trustees Act 1996, s 15, applicable to establish- 
ment of property nghts of cohabitants with Matrimonual Causes Act 1973 (MCA 1973), s 25 which 
permits redistribution of assets regardless of ownership and in the light of needs and financial and 
non-financial contributions to the welfare of the family on divorce 

1144 Compare MCA 1973, s 25 applying on divorce to the Children Act 1989, Schedule 1 where, as dis- 
cussed above, in contrast to the marned context the child's interests are not the first connderanon, 
no account 1s taken of the standard of Irving of the family, the duration of the cohabitation rela- 
tionship or of each party’s contnbution to the welfare of the family. 

115 See J. Dewar, n 10 469. 

116 See for example, P. Morgan, 1999, n 66 above. 
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Extended form — marriage plus registered civil partnership and information 


Another form-based option is to retain the current status quo privileging mar- 
riage over cohabitation, but to introduce an opt-in privileged legal status for those 
opposite- and/or same-sex cohabitants who register their relationships under a 
Civil Partnerships Register. This would provide an easy mechanism for identify- 
ing couples subject to the newly recognised legal status alongside a legal frame- 
work for enforceable agreements and default family-law based dispute resolution 
mechanisms on partnership dissolution. At the same time, marriage-like 
privileges in the contexts of say succession on death, capital taxation and 
pensions may be extended to registered partnerships. To this end, two Private 
Member’ Bills'” were recently introduced one of which, the Civil Partnerships 
Bill, was withdrawn whilst a Cabinet Office Working Group considered the 
governments own proposals which in fact do not now extend to opposite sex 
cohabitants." 

In many ways, this is the most attractive option. Registered partnerships, 
certainly when adopting the French PaCS model, encourage partners to agree 
the terms of their relationship and avoid the ‘oppressive’ nature of assuming that 
marriage-like rights and responsibilities are appropriate for all? They enable 
same-sex cohabitants to achieve a marriage-like status and agree a marriage-like 
financial settlement yet avoid the thorny issue of same-sex marriage. They allow 
people to take responsibility for their relationships and make arrangements for the 
future in case the partnership ends by breakdown or death but at the same time 
provide a safety net for those that do not. However, the marriage-like nature of 
the two schemes proposed in the Bills and particularly the Family Law Act-style 
long delay in exiting the relationship (mandatory in one’ and possible where no 
agreement is reached in the other scheme’) may prove unattractive to the major- 
ity of opposite-sex cohabitants who may justifiably regard it as more onerous than 
marriage. The governments own proposals, ın fact offer nothing to opposite sex 
cohabitants. They leave no room for individualised agreement and in effect do no 
more than extend the non-negotiable marriage contract and divorce based only 
on ‘unreasonable’ behaviour or separation and consent to same-sex couples via a 
modified registration procedure. 

A looser French PaCS-style model which introduces a more flexible form of 
committed ‘coupledom’, terminable on two months notice, but extending mar- 
riage-like tax and succession rights whilst allowing property agreements to be 





117 Relationships (Crvil Registranon) Bill 2001 introduced to the Commons by Jane Griffiths MP and 
lost ın July, and the Crvil Partnerships Bill 2001 introduced into the Lords by Lord Lester 

118 See C Dyer, n 8 and n 6 above. 

119 See R. Bailey-Harns ‘Law and the Unmarried Couple — Oppresnon or Liberation?’ [1996] 8 


CFLQ 137 

120 Clause 3(1) Relationships Bill provides for dissolution 12 months after ıt has been applied for, re- 
gardless of whether or not agreement on ancillary matters has been reached 

121 Clause 31 (4) of the Civil Partnerships Bill permits a ‘cessation order’ to be applied for in respect of 
the registered partnership provided ıt has been registered for at least 12 months However, whilst if 
all ancillary matters are agreed this can be done within one month of the application (clause 
32(f)(a)), ın all other cases the order would only be made after a period of nine months has elapsed. 
See DTI, Women and Equality Unit 2003 at n 6 above. 
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registered and in default presuming joint ownership of assets’ may prove more 
attractive to opposite-sex cohabitants but is likely to appeal less to a pro-marniage 
government. Some have argued ıt is a form of contractual marriage. To avoid 
such a status becoming a more popular option than marriage itself, such a course 
of action would need to be accompanied by the introduction of enforceable pre- 
nuptial agreements for those marrying which, despite having only recently been 
rejected as unworkable, have recently been upheld by the courts in some in- 
stances.” However, the main drawback to this approach 1s the risk that despite 
the appeal of the PaCS model very few people would actually get around’ to re- 
gistering such agreements particularly in the heterosexual context. Only 14 per 
cent of all cohabitants in our national sample had made wills and only 9 per cent 
had made agreements about ownership of the family home. Given also that the 
majority of cohabitants think they have marriage-like rights anyway, a large-scale 
information campaign — itself of unknown effectiveness — would be needed at the 
very least to attempt to undo the common law marriage myth. In addition, a 
register does nothing to protect economically weaker cohabitants whose partners 
refuse to marry or register against economic disadvantage which they (and per- 
haps also their children) suffer as a consequence of the cohabitation relationship. 

The introduction of a marriage model civil partnerships register limited to 
same-sex cohabitants alongside heterosexual marriage now seems to be the way 
forward favoured by a ‘pro-form’ government in England and Wales." It is also 
an approach adopted in some other European jurisdictions, such as Denmark, 
Norway and most recently Germany. Yet once again, surely this contains the seeds 
of longer term human rights issues alluded to above under articles 8 and 14 of the 
European Convention as between functionally similar families. Whilst a Partner- 
ship Register would undoubtedly address the significant discrimination against 
same-sex cohabitants, it achieves little else. It would increase rather than reduce 
the tiering of the legal protection of family relationships, do nothing to sumplify 
the current law relating to unregistered cohabitants and prove unattractive or un- 
der-used by opposite-sex cohabitants who commonly do not realise they are leg- 
ally vulnerable until it is too late to rectify the situation. 








Panctional approsch — equalisation of rights plus registered civil partnership 
opt-out and information — a plurality of responses 


Whether we like it or not, British society today compnises a plurality of family 
structures which our research confirms are considered acceptable personal life- 
style choices. Marriage, while still highly valued at least in the abstract, has lost 








123 The PaCs Law was introcued by Loi no 99-944 of 15 November 1999 and amends the French Crvil 
Code. For further details see A Barlow and R. Probert, Addressing the Legal Status of Cohabita~ 
tion in Britain and Prance’ [2000] IFL 182. 

124 See R Probert, ‘From Lack of Status to Contract Assessing the French Pade Ciril de Solidaritè 
23(3) (2001) JSWEL 257. 

125 Report of Thorpe Committee on Ancillary Relief, 1998 Note recent case law developments 
which have upheld pre-nupnal agreements and rejected wholesale redistribution of assets ın 
Kv K (Ancillary relief: prenuptial agreement) [2002] FLR 120 M v M (Prenuptial agreement) [2002] 
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its monopoly on sexual intimacy and childbearing in Britain, (although this is 
not the case within the British Asian community as part of our in-depth study 
confirmed). Indeed, with the exception of the legal protection the marriage 
affords, it has lost the monopoly on all its other functions and effects. The evapora- 
tion of the power of the religious and social norms, which endowed marriage 
with its monopoly means, we conclude, we cannot turn the clock back. Against 
this background, can we justify the continuation ofits legal monopoly by favour- 
ing a form rather than ‘function’ approach to family regulation, or should, as we 
suggest, a legal realism embodying a functional approach and offering a plurality 
of options within legal regulation now hold sway? 

Cohabitation nowadays often fulfils all the functions of marnage, which are of 
benefit to society as a whole. Whilst it lacks public commitment, this and other 
research has shown it is usually accompanied by private commitment to the rela- 
tionship” It is not insignificant that the public commitment to marriage as a 
lifelong institution has arguably been devalued by divorce, which effectively 
reduces the commitment to marriage to something negotiable. Institutional mar- 
riage, to which people committed themselves for life and which was a commit- 
ment to be honoured irrespective of the lack of personal satisfaction it achieved 
for the parties to it, has been replaced by ‘companionate’ marriage, which parties 
feel they have the right to opt out of when it no longer fulfils either of the parties 
personally. Given that marriage has become more akin to cohabitation in these 
regards, can we justify the denial of family law-based remedies, which take ac- 
count of the nature of the relationship and financial and non-financial contribu- 
tions to the welfare of the family, to partners and children in cohabiting families? 
We would argue that the answer to this must be negative. The same distortion of 
the parties’ bargaining power, needs and resources occurs in the cohabiting rela- 
tionship as it does in an equivalent married relationship, particularly, but not ex- 
clusively, where there are children of the relationship. Policy considerations aside, 
this distortion must be the prime reason we continue to redistribute assets on 
marriage breakdown (irrespective of fault) or death rather than any breach of con- 
tract approach. In so doing we are avoiding where possible the impoverishment of 
the weaker economic partner and children, a role from which the state, having 
permitted divorce, has abdicated on grounds that it cannot afford to take it on. 
Childrearing and homemaking roles, regardless of who undertakes them, should 
be valued equally as they now are in assessing financial provision on divorce.’ 
Indeed, to do otherwise is to create a perverse incentive for the stronger economic 
partner not to marry. 

In policy terms, how can a relationship-neutral approach limited to income- 
based child support payments be justified, when cohabitants are commonly 
financially interdependent and often, where there are children, divide into 
bread-winning and homemaking/child-caring roles which expose them to the 
same economic disadvantage suffered (typically by women) within marriage??? 





127 SeeJ. Lewis, n 73 above 

128 See White v White, Lambert v Lambert, n 35 above. 

129 See]. Carbone, ‘Feminism, Gender and the Consequences of Divorce’ in M. Freeman (ed), Divorce 
Where Next? (Aldershot: Dartmouth, 1996). 
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Since the advent of the home-owning democracy, capital orders under the Matri- 
monial Causes Act 1973 have played a significant role in the redistribution of assets 
on divorce. This has not been replicated to anywhere near the same degree in the 
cohabitation context, and in any event, as discussed above, the powers are effec- 
tively more limited. Indeed research shows that cohabitants are often not advised 
of even the possibility of such an order under Schedule 1 to the Children Act 
1989. This ıs perturbing when our national sample showed that 57 per cent of 
cohabitants were owner occupiers of whom 44 per cent were not joint owners, 
yet only 9 per cent had any wntten agreement about shares of ownership and 
only 14 per cent had made wills. Furthermore, the alleged greater fragility of co- 
habiting relationships is arguably a reason to better regulate them on breakdown 
rather than ignore the consequences. After all, if everyone married, all such rela- 
tionships would be regulated on the same basis, although of course the extent of 
the remedy given will vary in accordance with the family law criteria lad down. 

For the reasons set out in the section above, better legal information and a Civil 
Partnerships Register would still leave the weaker economic unregistered cohabi- 
tant and often their children in a position of disadvantage. In order to better pro- 
tect cohabiting families, after a specified period of time (two years would fit in 
with current statutory provisions relating to cohabitants but may be viewed as 
too short), or on the birth of a child of the relationship, cohabitants should gain 
the same protection and privileges afforded married couples on relationship 
breakdown and on death to the extent of equalising the provisions of the Inheri- 
tance Act 1975 by removal of the ‘maintenance’ stipulation (s1(2)(b)). The discre- 
tion which is found in the criteria contained in section 25 of the Matrimonial 
Causes Act 1973 and in section 3 of the Inheritance Act 1975’ would be sufti- 
cient to allow the courts to provide remedies appropriate to the particular cohabi- 
tation relationship in much the same way as they currently do with marriages. 
Short-term cohabitants would get little or nothing. Longer-term relationships 
would justify more distribution. This would also ensure that where children were 
concerned, their interests became the first consideration in the relationship break- 
down context, and that both financial and non-financial contributions to the wel- 
fare of the family were taken into account and issues of economic disadvantage 
and unjust enrichment could be redressed within the discretion. Rather than un- 
dermine marriage, this would remove perverse incentives not to marry and pre- 
vent indirect discrimination against children of cohabiting relationships. It would 
also rid the law of much of its complexity and confusion and better align itself 
with peoples expectations and social reality, an aim which would not be achieved 
if a legal status providing sumilar but inferior family law regulation was intro- 
duced, as has been proposed by the Law Society.” 

However, equally important would be the ability to safeguard the autonomy 
of cohabitants who did not want to be treated as marned. Thus it would be 








130 See S. Arthur, J. Lewis and M. Maclean, n 42 above 

131 See n 34 above. 

132 This 1s reminiscent of Matrimonial Causes Act 1973, s 25 summarised in n 34 above It also extends 
to cohabitants in which case both the duration of the cohabitation period and the contnbution 
made to the welfare of the family by the applicant must also be had regard to 

133 See Law Society, Cohabitation. the Case for Law (London. Law Soaety, 2002). 
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possible for a couple to opt-out of the regime, subject to some form of safety-net 
provision and both partners obtaining independent legal advice. This ability to 
opt-out could be achieved either by making clear the lawfulness of cohabitation 
contracts as proposed in Scotland, ™* or be combined with the operation of a 
French PaCS-style Civil Partnership Register which would provide cohabitants 
(and possibly other intimates or homesharers™) with a true alternative legal status 
to marriage. Those who are jointly deliberately seeking to avoid the implications 
of marriage are more likely, we suggest, to be economic equals and will be more 
motivated to take the appropriate steps than those who falsely believe they already 
have marriage-like rights. Subject to this exception, which would avoid any alle- 
gations of oppression, surely the time has come for a functional approach to fa- 
muly regulation, which could, as has occurred in some Australian states, be framed 
so as to extend, in appropriate cases, beyond the cohabitation context should 
policy makers think fit.** Definitional problems can and have been overcome in 
other jurisdictions.” To ignore a functional approach on the other hand would be 
to expose the law’s inability to respond to social change and leave social and legal 
norms permanently severed, a state which we suggest goes beyond the normal 
chaos of family law. 


CONCLUSION 


A plurality of approaches to the legal regulation of cohabitants in Britain seems 
the most fitting response to our empirical research findings The need for such a 
flexible response (or Teubnerian ‘reflexive law’) is in our view overwhelming 
when all factors are taken together. The general increase in the numbers of people 
cohabiting and the number of children born and/or raised within cohabiung 
relationships, the increase in the length of these relationships; the general national 
acceptance of cohabitation as a family structure; the demise of marriage, the 
variety of reasons for cohabiting which are not necessarily grounded on lack of 
commitment to the relationship or each other, as is often assumed; that the majority 











134 Scottish Executive, 2000, n 7 above 

135 In its original form, PaCS was to extend to a wider range of homesharers including siblings, but 
was finally limited to cohabitants — see A. Barlow and R. Probert, Addressing the Legal Status of 
Cohabitants in Britain and France: Plus ça change...” 1999 Web Journal of Current Legal Issues 3, 
foal et mee agree a e (last visited 29 September 2003). 

See for example Australian Capital Terntones Domestic Relationships Act 1994 and the New 
South Wales Property (Relationships) Legislanon Amendment Act 1999. 

Both pieces of Australian legislation referred to in n 136 above speak of ‘de facto marnage and 
now extend beyond cohabitation to other domestic relationships defined in the New South Wales 
context as any ‘close personal relationship between two adult persons whether or nor related by 
farmly, who are Irving together one or each of whom provides the other with domestic support 
and personal care’. Section 3 of the New South Wales De Facto Relationships Act 1984 had origin- 
ally been restricted to couples living together or having lived together as a husband and wife on a 
bona fide domestic basis although not married to each other’ Other definitions can be found in 
Canada Ontario Family Law Act, s 29 where the term spouse is extended to cohabitants and New 
Zealand where Property Law (Amendment) Act 2001, s 2D defines cohabitants according to a list 
of criteria, an approach suggested by the Law Society in their consultanon paper, 2002, n 126 
above. 
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of cohabiting couples believe they have the same legal rights as married couples 
(albeit after a number of years living together); that the majority of cohabiting 
couples do not action legal safeguards to protect themselves and their family in 
the event of relationship breakdown or death; and the general feeling that coha- 
bitants should (after a certain amount of time or on the birth ofa child) be treated 
in law in the same way as married couples. 

The argument for a plurality of approaches 1s also supported by a number of 
wider considerations which centre around the fact that the institution of marriage 
is itself undergoing change, and marriages are becoming more like cohabitation 
and vice versa. Continued discrimination against such relationships may also en- 
tail human rights issues. This change in the institution of marnage has a number 
of implications for policy-makers, but the reality of the situation remains that 
marriage has simply lost its power to hold people together and to entice them into 
lifelong partnerships in the first place. The social structures which gave it this 
power have been greatly weakened by lack of religion, women’s financial inde- 
pendence, state support for lone parents, separation of sex from marriage and of 
childbearing from marriage, ease of divorce, ease of cohabitation. Hence, we are 
currently in a state of transition where individuals are viewing marriage less as an 
institution and more as a companionate relationship. This state of transition is 
multi-layered and not easy to compartmentalise in the simplistic terms of ‘mar- 
riage verses cohabitation’. The reality is that most individuals will experience sev- 
eral family structures during a lifetime and the plurality of approaches outlined 
above is arguably the only way to non-judgmentally support and protect indivi- 
duals through this transition so as to ensure that they and their children are not 
penalised for the choices they make. 

That such changes may also prompt a wider consideration of the need to 
reform the law relating to pre-nuptial agreements and financial provision on 
divorce is acknowledged. Yet, so as to provide a ‘bottom-up’ as opposed to 
‘top-down’ approach to family regulation, these issues should be approached 
together with the aim of treating functionally similar families alike, and not in a 
divisive manner based on whether or not the wedding was postponed in favour of 
a family holiday or a car. 
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The Legal Properties of Film 
Anne Barron* 


This article focuses on the manner in which the law of copyright in the UK has made sense of a 
particular cultural artifact — film — in the process of figuring ıt as an object in which property 
rights can subsist. It traces the history of legislative and judicial attempts to circumscribe the 
boundanes around this object, noting that two approaches have emerged and now co-exist a 
‘physicalist’ approach which treats a film as co-extensive with its recording on some medium; 
and a ‘formalist’ approach which treats a film as an expressive form exceeding this physcal man- 
ifestation. It explains why each approach 1s reductive and impoverished when conndered in rela- 
tion to how films are figured as aesthetic objects; and concludes that a modified version of the 
available Marxist explanations of film copynght reveals the latter's understandings of film to be 
closely articulated with the purposes and values of the mainstream film industry. More generally, 
1t suggests that a reappraisal of Marxist theory may be tmely at this juncture, not least because 
it draws attention to law's role in exemplifying the entwinement of culture and economy at a 
number of levels. 








INTRODUCTION 


How does copyright law represent, or make sense of, its objects? The question 
may seem an unlikely one at first sight: copyright law, after all, is usually under- 
stood to be a regulatory instrument, not a signifying practice. In particular, it 
tends to be seen as part of a broader regime of law — intellectual property law — 
that functions to regulate the commercial exploitation of ‘intellectual? products by 
defining these as objects in which property rights subsist. And yet precisely be- 
cause it achieves its regulatory goals only by first defining its objects in this way, 
copyright law is always necessarily engaged in producing representations of those 
objects in the process of regulating their disposition and use. This article explores 
the relationship between these representations and copyright law’s existence as a 
structure of property rights that performs particular economic functions. More 
precisely, it uncovers the conception of film that emerges when the latter is fig- 
ured as an object of ownership and exchange. Involved in this project is a more 
general concern: to interrogate the dissociation of culture and political economy 
that, as Nancy Fraser has argued in her recent work, is a characteristic feature of 
the ‘postsocialist’ condition both within academia and beyond it.’ This concern 
manifests itself at two levels in this article. On one level, I atm to consider how 
‘cultural? production in the broadest sense — the production and circulation of 








* Department of Law, London School of Economics and Political Science I am grateful for the sup- 
port provided by an Advanced Research Award from the Arts and Humanities Research Board, which 
assisted towards the wnting of this article. Thanks are also due to Mark Rose for his helpful comments 
An earlier vernon of this artide appears as ‘Commodification and Cultural Form: Film Copynght 
Revinted’ (2004) 52 (4) New Formations (forthcoming). 
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stabilized social meanings, including legal meanings — is entwined with the pro- 
cesses of commodity production and exchange that characterize the contempor- 
ary economy. On a second level, I seek to explore how the industrial production 
of cultural artifacts as commodities shapes the form of these artifacts. 

Both of these themes are currently the focus of vigorous debate outside the 
legal academy. The first ıs a crucial issue for critical theorists working in both the 
humanities and the social sciences in the wake of their so-called ‘cultural turn’, that 
is, the turn towards understanding all social processes and relations — including 
but not Lumited to more obviously cultura (ie artustic/expressive) processes and 
relations — as effects of, rather than prior to, systems of representation. This ‘turn’ 
is itself an effect of the emergence of cultural theory in the 1980s as Marxisms 
chief critic on the academic Left. Very generally, the fundamental preoccupation 
of cultural theory 1s with ‘ugnifying practices’ and how these are organized or 
regulated in the form of ‘discourses’. Although the exemplary form of iin: 
practice is the use of linguistic signs in speech and writing, cultural theorists tend 
to analogize culture to language, and so discern systems of signs at work every- 
where: for example, in the design of built space and the visual environment in 
general, in the codes of dress, deportment and gesture that structure the routines 
of daily life, and even in the codification of social relations through the categories 
of the law.” The central message of cultural theory 1s that discourses — which it 
holds to be social rather than individual in ongin — produce rather than simply 
express meanings and therefore actively construct what tends to be thought of as 
‘reality’; that everything that makes up this reality’ is therefore a product of, rather 
than prior to, culture (ie that ‘reality’ is an effect of the myriad discourses that form 
the symbolic order of culture); that different discourses can produce different 
meanings for what seems to be the same aspect of ‘reality’; that these differences 
cannot be resolved by invoking a true reality which is beyond discourse; that cul- 
ture nonetheless gives shape to reality’ by privileging some meanings over others; 
but that these dominant meanings are inherently unstable and liable to be dis- 
rupted by alternative, suppressed, meanings. 

Although certain Marxist thinkers such as Louis Althusser and Antonio 
Gramsci influenced the early development of cultural theory, this was so only in- 
sofar as they placed in question the base/superstructure metaphor that has tended 
to organize orthodox Marxst thought, and in particular the Marxist theory of 
ideology. The latter has certain affinities with cultural theory’s concept of dis- 
course, but the crucial difference is that a society’s dominant ideology is under- 
stood by orthodox Marxists to be determined by the mode by which the 
material conditions of existence of that society are produced and reproduced. This 
of course presupposes that there is indeed a ‘reality’ — a society’s economic ‘base’ — 
which is not only prior to that society's signifying practices, but regulates and sets 
limits to them: the (economic) mode of production determines the ideological 
(or in cultural theory’s terms, the cultural) superstructure. Whereas the ‘cultural 
turn’ was propelled by, amongst other things, an antipathy to Marxist economism 





2 For an account of how cultural theory has been received into contemporary legal theory, see 
A. Barron, ‘(Legal) Reason and its ‘Others’. Recent Developments ın Legal Theory’ in J. Penner, 
D. Schiff and R. Nobles (eds), Jurisprudence and Legal Theory (London: Butterworths, 2002) 1063-1077. 
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on the ground that it was reductive and functionalist, it has become increasingly 
clear that this ‘turn’ has merely succeeded in reversing the terms of the Marxian 
base/superstructure problematic: “What was previously secondary, merely super- 
structural, is now primary, and notions of structure are regarded as suspect ... 
Where previously language reflected material being, it is now treated as itself the 
‘house of being’? The result 1s a kind of ‘culturalism”™ in cultural theory that, if 
not at all functionalist (in that an overarching notion of culture as ‘meaning-mak- 
ing’ tends to blur distinctions between discourses and obscure their specific func- 
tions and effects), is certainly reductive. There now appears to be a growing 
realization even amongst those sympathetic to the achievements of cultural theo- 
ry that this is a problem, not least because it obscures the role of economic forces 
precisely at a time when the global organization of these forces is becoming 
ever more observable and economic divisions are widening both within and 
between nations 

My second theme focuses on a particular aspect of this problem, at the same 
tıme as it describes a major bone of contention between the disciplines of cultural 
studies and media studies. At the nsk of over-simplifying the division of labour 
between these disciplines, it may in general be said that cultural studies — which 
first emerged in the 1960's on the margins of English Literature departments in 
certain British universities and remains chiefly situated in humanities faculties — 
mobilizes methods of textual analysis that are commonplace in hterary criticism 
to ‘read’ other cultural forms such as popular fiction and TV soap operas; whereas 
media studies — still largely based in social science faculties — focuses on the struc- 
ture, organization and ownership of the media industries (including the role 
within them of information and communications technologies and the impact 
upon them of regulatory mechanisms of various kinds), and thus on the systems 
by which artifacts such as Mills & Boon novels and TV soap operas are produced 
and distributed. Although cultural studies has an affinity with certain varieties of 
Marxism — in that it ams to interrogate structures of domination, and in particu- 
lar the systematic subordination of popular (including working class) culture — 
practitioners of cultural studies have tended to dismiss the notion that the forms 
taken by cultural artifacts and the processes of their consumption could be deter- 
mined by (economic) production relations. Yet while an antipathy to economic 
reductionism was a predictable reaction to the theoretical and political excesses of 
Marxism, cultural studies has veered ın some of its applications towards a near- 
complete eschewal of economic or policy analysis — while in the process appear- 
ing to ally itself, paradoxically yet unwittingly, with neoliberal proponents of 
unregulated markets as sites for consumer choice and self-realisation. Practitioners 





3 L. Ray and A. Sayer, Introduction’ in L. Ray and A. Sayer (eds), Culture and Economy afte: the 
Cultuml Bern (London: Sage, 1999) 1 

4 [here borrow Nancy Fraser's definition of ‘culturalisn? as a social theory that holds that political 
economy 1s reducible to culture and that class 1s reducible to status, where status is defined ‘not by 
the relations of production, but rather by the relations of recognition’ (see N. Fraser, ‘Social Justice 
in the Age of Identity Politics: Redistribution, Recognition and Participation’ in Ray and Sayer, 
n 3 above, 25-52, 28 and 5in) 

5 cf A. Milner, Litensture, Culture and Society (London’ UCL Press, 1996) ch 1. 
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of media studies, meanwhile, have often accused their colleagues in cultural stu- 
dies of fetishizing the cultural commodity, precisely by isolating cultural artifacts 
at the moment of their reception and studying them independently of their social 
conditions of possibility;° yet they themselves have been guilty of ignoring the 
specific forms taken by these artifacts and the manner in which they become 
transformed in the process of being consumed by their audiences. The best work 
in both traditions, however, acknowledges that the real challenge is to seek to 
understand the whole process of cultural production by bringing textual analysis 
and political-economic analysis into a closer alignment.’ 

It seems reasonable at this juncture to conclude, then, that culturalism (of 
which the textualism of cultural studies is an aspect) and economism are twin 
dangers for social theory and cultural analysis alike; and that the task now is, as 
Fraser argues, to devise explanatory frameworks that can accommodate both the 
mutual irreducibility of culture and economy, and the manner ın which these are 
entwined with one another. My main argument here is that law — and in particu- 
lar, copyright law — can be understood as a crucial site in which this entwinement 
1s achieved and made manifest, because law can very obviously be seen both as a 
discourse — a system of representation that produces law’s Teality’ and conse- 
quently the objects of its knowledge — and as a mechanism for instituting and 
ordering economic relations. Further, I argue that a reappraisal of Marxism’ capa- 
city to illuminate this dual aspect of law may be timely, particularly in the context 
of the first debate outlined above. As I hope to show, Marxist theory is able to 
account for law as both functional and ideological: this tradition thus offers im- 
portant analytical tools for understanding how law participates ın bridging the 
economy/culture divide. However, as I also hope to show, Marxism’ predilection 
for grand theorizing about capitalism’ and ‘bourgeois ideology’ 1s its major short- 
coming in this context. (Thus, although Bernard Edelman’s Althusserian account 
of the law relating to film copyright — as a signifying practice which 1s relatively 
autonomous of the relations of production around film — is relied on here, I ulti- 
mately argue that Edelman in fact pays insufficient attention to the grammar of 
copyright discourse and the manner in which this can vary across time and space 
(ie in different historical periods and in different jurisdictions), even within eco- 
nomic formations which are recognizably ‘capitalist’) In effect, I suggest that social 
theory, whatever label is pinned to it, needs to engage fully with legal detail if it is 
to offer an adequate explanation of how culture and economy are intertwined 
within particular social formations. 

In order to illustrate this point, I focus on one small field of law in this article: 
the law of copyright ın relation to film, and within that, the manner in which 
‘film’ is defined for copyright purposes. The article begins with an account of 





6 ‘Cultural activities became texts to be read, rather than institutions or acts to be analysed ... Social 
structure, political force, economic dynamics, all appeared to have been evaporated by the intense 
heat of textual ‘interrogation’ (M Ferguson and P. Golding, ‘Cultural Studies and Changing 
‘Times’ in M Ferguson and P. Golding (eds), Cultuml Studies in Question (London Sage, 1997), 
xin-xxvii, xxi See also the chapters by N. Garnham, G Murdock and D Kellner in the same 
volume ee 

7 ibid See also J T. Nealon and C Irr (eds), Rethinking the Frankfurt School (Albany. SUNY Press, 
2002) 
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how writers working within the Marxist tradition (broadly conceived) have ex- 
plained both the discursive structure, and the political/economic functions, of 
copyright law in relation to film and the film industry. It proceeds from there to 
argue that Marxism in all its variants has been insufficiently attentive to the spe- 
cific nuances of copyright discourse, and has failed to produce an account of how 
copyright law’ discursive structure and regulatory functions relate to each other: 
how precisely the former is constrained by, while at the same time enabling, the 
latter; and what difficulties and problems arise through this relationship. With 
reference to film, I then proceed to show that although the primary functional 
imperative for the law of copyright is to facilitate exchange relations ın respect of 
cultural artifacts by figuring them as objects of property rights, and although this 
constrains and shapes the way in which copyright law makes sense of cultural 
artifacts, nonetheless this imperative is always only incompletely and/or proble- 
matically realized. One of the main reasons for this is that copyright law’s doc- 
trinal categories are in the last analysis contingent upon the law’s own values, 
purposes, and techniques of reasoning: these sometimes impede commodifica- 
tion, or enable it only at the cost of calling into question the legitimacy of 
either the law or the commodification process itself. Nonetheless, copyright law’s 
construction of the filmic artifact grasps crucial aspects of its mode of being as a 
commodity, albeit in a way that is unstable and contradictory. Consequently, its 
details are also of relevance to the second debate outlined above, because it is in 
copyright law that the questions of cultural form that consume practitioners of 
cultural studies collide head-on with the economic issues that tend to preoccupy 
media scholars. 


EXPLAINING FILM COPYRIGHT: MARXISM REVISITED 
Althusserian Marxism, film and film copyright 


More than a quarter-century ago, Bernard Edelman’s La Droit Saisi par la Photogra- 
phie (‘the law surprised by photography’) was published in France. Re-titled for 
the purposes of the English translation as Ownership of the Image,® this was an ana- 
lysis of how, as a result of certain discursive shifts in French copyright law 
between the mid nineteenth and early twentieth centuries, still photographic 
images and moving cinematic images became constituted as objects of intellectual 
property rights, owned by the capitalist enterprises involved in their production. 
Edelman noted that copyright in photographs and films was at first denied by the 
French courts on the ground that the camera required no creative activity on 
the part of its operator and merely enabled a mechanical reproduction of reality: 
‘the man [sic] who moves the crank-handle or the man who works a hand-lever is 
not a creator ... The labour of this individual is soulless labour’? This position was 
reversed, Edelman argued, as a result of the pressure exerted by the rapid growth, 
first of the photographic industry, and subsequently of the film industry. The 





Vea Ownership of the Image (London: Routledge, 1977). 
ibid 44. 
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Suridical birth of photography” preceded that of the cinema and paved the way 
for it: gradually, the French courts came to regard the photographic process as a 
means by which an authors personality could become imprinted on the image 
created through ts use” And in this way, the legal meaning of individual creati- 
vity was transformed in the service of capital: ‘the soulless machine was translated 
into a machine for the creative expression of the subject ... since the relations of 
production demanded it.? The sou? recognised here, then, was the spint of capi- 
tal, not creativity; and this was if anything more obvious ın relation to cinema. As 
the investment required for film production increased in the 1920s and the need 
for a hedge against the risks involved in film production grew, ıt was the capitalist 
uisk-taker, the producer, who emerged as the author of a film in French law.” 
Private capital was thereby represented as entirely responsible for — and able to 
extract rents from — an inherently collective endeavour, while the films creators 
could be nothing other than wage-labourers. 

For Edelman, the relationship between copynght law and the conditions of ın- 
dustrialized cultural production was exemplary of the process of law’s functioning 
within capitalism more generally. In particular, Edelman conceived of law as an 
imaginary representation of the conditions of production in capitalism: ‘imaginary’ 
in Louis Althusser's Marxist-Lacanian sense of the term.” Capitalist social relations 
are represented ın law as relations of ownership and commodity exchange between 
naturally free and equal persons. However law’ representations are also constitutive 
of these relations because they make possible ownership and exchange by interpel- 
lating the individual as a subject who can serve as the bearer of property nghts and 
as a source of contractual obligations. Thus for Edelman, the law was no mere reflec- 
tion of TeaP economic processes occurring prior to or beyond it Rather, he re- 
garded law as both necessary to capitalist production (because it is an active force in 
the constitution of possessive subjects), and a form of ideology (because it hides both 
1ts own constitutive operations and also the true nature of social relations in capital- 
ism, which are relations of domination and exploitation). Further, he conceived of 
law as a specific discursive practice (‘not merely one more incarnation of bourgeois 
ideology-in-general’”), with its own logic as well as its own internal contradictions. 








10 ibid 45. 

11 Kamina wnites that in 1864, ‘after some hesitation, the French Supreme Court protected photo- 
graphs by analogy to engravings and drawings’ (P Kamina, Film Copynght ın the European Umon 
(Cambridge Cambndge Unrvernty Press, 2002) 15), ating a case reported ın [1865] I Revue Dalloz 
Périodique 317 He goes on to explain that the first French case in which copyright was 
in films was Doyen v Pamaland in 1904 [1905] I Revue Dalloz Périodique 389. Here the Seine Tnbunal 
of First Instance held that a film consisted of a senes of photographs, and that films were thus 
entitled to copynght by analogy with photographs. 

12 J. Tagg, The Burden of Representation (London Macmillan 1988) 111 

B Kamina, n 11 above, 40-41 This position was finally reversed by Article 14 of the 1957 French Law 
on Literary and Artistic Property (Loi du 11 Mars 1957 sur La Propnéé Littéraire et Artistique), 
which recognised only ‘creative’ personnel as authors of films: see n 78 below 

H Foran explanation of Lous Althusser's Marman interpretation of Lacan’ notion of the imaginary, 
and the significance of the latter for legal theory, see A. Barron, ‘The Illusions of the “I”: Cinzen- 
ship and the Politics of Identity’ in A. Nome (ed), Closure or Cntique New Directions in Legal Theory 
(Edinburgh: Edinburgh Univernty Press, 1993) 

15 P. Hirst and E. Kingdom, ‘On Edelman’ “Ownership of the Image”’ (1979/80) 20(2/3) Sareen 
135, 135. 


182 © The Modem Law Review Lirmted 2004 


Anne Barron 





Though received at the time as ‘the most original contemporary Marxist 
writing on the theory of law’ ~ Precisely because it theorized law ‘as a specific 
discourse and a specific practice’ rather than as a mirror of more fundamen- 
tal economic determinants — Edelman’ brand of Althusserian Marxism was 
in fact already well established in film theory by the mud-1970s, having 
become particularly closely associated with the journal Screen. Whereas 
Althusserian legal theory distinguished itself by taking seriously the relative 
autonomy of law as a signifying practice — albeit one that is articulated with 
bourgeois ideology through its categories of property, contract and the legal 
subject — Althusserian film theory took the cinema to be a quasi-autonomous 
realm within the ideological ‘instance’, whose complicity with bourgeois 
ideology resides in its intrinsic realism, its apparent capacity to portray the world 
as it really is: 


Linking Althusser's idea that the primary function of ideology 1s to reproduce sub- 
jects acquiescent in the values necessary for maintaining an oppressive social order, 
with Lacan's ideas about subject construction, film theorists like Stephen Heath, 
Colin MacCabe, and Jean-Louis Comolli emphasized the ways in which the cinema 
positioned subjects in ways congenial to the capitalist system. Locked into a struc- 
ture of misrecognition, spectators accept the identity assigned to them and are fixed 
in a position where a particular mode of perception and consciousness appears nat- 
ural Both the cinematic apparatus and specific film devices (the perspectival image, 
point-of-view editing) serve to ‘subject’ the spectator ... [T]he apparatus (and its 
corollary, the realist style) ... [suture] the spectator into the daxa of bourgeois 


common sense.” 


Political economy, film and film copyright 


Not all Marxist theorists were convinced that simply filtering Lacanian psycho- 
analysis through the prism of Althusser’s theory of ideology was enough to strip 
out tendencies which seemed to them to be ‘irredeemably idealist’,” and Screrts 
position in particular became the focus of scathing criticism in the late 1970s from 
political economists such as Kevin Robins and Nicholas Garnham. For Robins, 
writing in 1979 of ‘one specific incarnation of Althusserianism, that of the journal 
of film studies, Screen ... Marxism has become subordinate to advanced bour- 
geois disciplines [ie Lacanian psychoanalysis and post-structuralist semiotics]. In- 
deed, in the case of Saren it has been assimilated into those disciplines’” In ‘Film 








16 P. Hirst, Introduction in Edelman, n 8 above, 1. 

T7 bid Hirst goes on to explain that ‘[o}rthodox Marxıst treatments of law have all too often been 
simplistic and reductionist, regarding law merely as the expression of economic class interests. 
Law becomes little more than the codification of class interest and the relay of class force ... 
[This ignores ae of law’ (an 

È R. Stam, Film Theory (Oxford: B 2000) 136. 

19 N. Gamham, ‘Subjectivity, Ideology and Historical Materialism’ (1979) 20(1) Screen 121, 122 

20 K. Robins, Althusserian Marxism and Media Studies the case of Sacer (1979) 1 Media, Culture and 

Society 355, 356 and 358. 
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and Media Studies: Reconstructing the Subject™ Gamham took the journal 
to task for over-emphasizing the textual analysis of particular cinematic artifacts, 
thereby implicitly reducing film to nothing more than ’ form that involves 
the projection of sounds and images reproduced on celluloid before an audi- 
ence in a cinema?” More generally, he castigated Screen for allowing the study 
of ideology to become ‘severed from its concrete historical moorings” in the 
relations of production characteristic of a given social formation and the class 
struggles around those relations Cinema must, he argued, be understood 
as a concrete historical phenomenon ‘socially created as part of the general 
development of industrial capitalism,” and its specific ideological role could 
only be appreciated against that historical backdrop. Elsewhere within the same 
collection of essays, Garnham accordingly theorized the cultural industries in 
general as a distinct sector of commodity production, unified by a shared set of 
problems, viz unusually high levels of risk and uncertainty in the process of rea- 
lizing value through the sale of cultural goods in the market, high production 
costs and low reproduction costs for cultural goods; and the tendency of the latter 
to ‘behave’ like public goods, ie goods which lack the element of scarcity that sus- 
tains a market.” “The particular economic nature of the cultural industries’, he ar- 
gued, can be explained in terms of the general tendencies of commodity 
production within the capitalist mode of pro roduction as modified by [these] special 
characteristics of the cultural commodity’ Thus although the nature of the cultur- 
al commodity i is such that its profitable exploitation is exceptionally difficult, none- 
theless ‘we characteristically find at some point the use of capital-intensive, 
technological means of mass production and distribution, highly developed divi- 
sions of labour and hierarchical modes of managerial organisation, with the goal 

. of profit maximization”’—the same features, ın other words, that typify the late 
capitalist economy more generally. 

In ‘The Economics of the US Motion Picture Industry” Garnham zoned in 
on the film industry in his effort to analyse in detail how ‘the special characteris- 
tics of the cultural commodity’ affect the structure and organization of the cultur- 
al industries”? Of crucial importance, he argued, is the specific nature of the 
cinematic product, and the strategic position occupied in the movie business by 
mechanisms for distributing this product to exhibitors.” Taken together, these 








b roduced ın N. Garnham, Capitalin and Communication (London: Sage, 1990) ch 3 

22 61 

23 ihid 62. 

24 ibid60 

25 thid chs 2,10 and 11. 

26 {bid 160. 

27 thd 156-157. 

28 ibid 169-209. 

29 See further on this theme D. Hesmondhalgh, The Cultuml Industries (London: Sage, 2002) chs 2 
and 5, G Doyle, Understanding Media Economics (London: Sage, 2002), G Doyle, Media Ownership 
(London: Sage, 2002) chs 4 and 5 

30 ibid 183. See fistheraa ths theme AUAkiny aud K: Robie Hollywood bie diel" anuk glo- 
bal competition for the critical mass ın mage markets’ (1992) 16(1) Cambridge Journal of Economics 1; 
and H. Blair and A Rannie, Flexible Films?’ (2000) 22(2) Media, Culture and Society 187. 
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factors produce twin consequences: first, the film industry is an exceptionally ris- 
ky business, and second, it tends to be dominated by a small number of produc- 
tion/distribution companies (the ‘majors’, themselves highly integrated 
conglomerates with a global reach. Such is the level of investment (relative to the 
price of a cinema ticket) involved in the production of films — products, moreover, 
for which demand is always uncertain — that it 1s crucial to its capacity to generate 
profits that each film reaches the widest possible audience. Thus the ‘natural’ ten- 
dency ın the industry is to obtain world-wide distribution for all films produced. 
As Albert Moran has explained, distribution includes ‘that part of the physical 
cycle of the film industry whereby the finished film (in the form of celluloid 
stored in cans) 1s warehoused and shipped to various destinations’” Here the in- 
dustry can take advantage of the low costs associated with reproducing a film 
print relative to the cost of producing the original film: against this backdrop it 
makes financial sense for film producers to expand their distribution networks 
and thus increase the number of available prints of their films, especially given 
the great profit potential of a ‘hit? movie. However distribution also includes 
systems for booking films for showing in various exhibition outlets, preview ar- 
rangements, and publicity and advertising” Since maintaining a global network 
of such systems is expensive, the need to maintain it, Garnham argued, has 
reinforced the tendencies to concentration and conglomeration that were already 
inherent ın the sector because of the risky nature of film production. 

In Copyrighting Culture: The Political Economy of Intellectual Property” Ronald 
Bettig — citng Garnham amongst others — sets out to apply a political economy 
approach to the analysis of copyright’ role in relation to what he refers to as ‘the 
filmed entertainment industry’. Here too the special characteristics of the cultural 
commodity are stressed, and the enforcement of copyright ın films is represented 
as one strategy, amongst others, through which media conglomerates attempt to 
circumvent the obstacles these characteristics pose to the valorization of the capital 
invested in film production.” For Bettig, copyright is one of a number of exclu- 
sion mechanisms that function to deny non-payers access to the object of copy- 
right and thus enable the private appropriation and sale of what would otherwise 
tend towards the condition of a public good. It is the most important of 
these mechanisms, however, because it serves as the government-defined and 
-mandated guarantee on which all the others are built” Hence from Bettig’s 
perspective, the key characteristics of, for example, British copyright law would 





31 A. Moran, Terms for a Reader’ in A Moran (ed), Film Policy (London: Routledge, 1996) 2 

32 This potenual follows from the high investment-to-reproduction costs characteristic of the cul- 
tural industries generally. Moreover, investors tend to assume that since big hits will be few, far 
between, and impossible to predict in advance with any certainty, the only way to ensure that 
there will be enough hits to cover the cost of the many ‘misses’ is to spread the risk of failure over 
a large repertoire of films. This in turn adds to the total cost of production in the industry and so 
fuels the ‘natura? tendency to seek to maximise audiences: see Hesmondhalgh, n 29 above, 19. 

33 Moran, n 31 above, 2 

34 RLV. Bettig, Copyrighting Culture. the Political Economy of Copyright (Boulder, CO. Westview Press, 


1996). 
35 thid 80. 
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be the following: it identifies certain categories of ‘work’ (including films) as 
entities that attract a species of property right;”’ it vests first ownership of this right 
in the author of the work”? (unless of course the work was created 1n the course 
of the authors employment, in which case the right vests in the employer”); and 
it facilitates the commercial exploitation of the right by enabling it to be dıs- 
aggregated and subject to a variety of types of market transaction.*° Consequently, 
the owner of copyright in a film — generally the production company — can 
control certain activities in relation to the film, notably the copying of the film, 
the release of such copies onto the market, and the communication of the film 
to the public by exhibition, broadcasting or otherwise. These prerogatives in 
turn facilitate the efforts of copyright owners to garner profits from the sale or 
rental of products incorporating copies of works (eg videos and DVDs), or from 
the provision of services incorporating performances or transmissions of works 
(eg anema showings and broadcasts or cablecasts and online digital transmis- 
sions of films). They also enable the emergence of subsidiary markets in rights 
in intangible works — such as the market in exhibition mghts for films which 
provides the distribution system relied upon by the film industry with its 
contractual foundation. 

For Bettig, then, copyright is of crucial importance because ‘the industry has a 
functional need for state-created proprietary and contractual mechanisms to en- 
able profits to be earned from film production, and copyright law and licensing 
practice has duly ‘broadened since the birth of the film industry ‘to conform to 
the industry’ structure and mode of organization’? It follows from the impor- 
tance of distribution to the profit structure of the film industry, noted above, that 
copyright owners of films are continually impelled to seek additional sales outlets 
for goods or services incorporating their content. The standard release sequence 
for films reflects a hierarchy of these outlets, with cinema chains at the top of the 
hierarchy, video rental outlets somewhere ın the middle and broadcast TV near 
the bottom. This sequential organization of film distribution has allowed copy- 
nght owners to engage in price discrimination and so capitalize on variations in 
demand for their products among potential consumers (the fact that some consu- 
mers would be prepared to pay x to rent a video recording of a given film, for 
example, but not x +5 to see a showing of the same film ın a cinema). The 
smooth functioning of the sequence obviously depends in part on the availability 
of the distribution and transmission technologies appropriate to each phase in the 
sequence; and it 1s equally dependent on the existence of administratrve machin- 
ery for issuing licences for each type of use and collecting royalties in return 
for licences. However it is crucially dependent on copyright, for without 
copynght no licences would be required or, therefore, paid for. Indeed every 
phase in the sequence is underpinned by, and would be inconceivable without, 
one or other of the exclusive rights comprised in the copyright subsisting in 








37 Copyright Designs and Patents Act 1988 (hereinafter CDPA), s 1 (1) 

38 CDPA, s 9. For the legal pontion regarding authorship of films, see n 58 and 108 below 
3 CDPA, s 11. 

40 CDPA, s 17-21 and ChV 

41 Bettig, n 34 above, 82 

42 ibid 81. 


186 C The Modem Lew Review Limited 2004 


Anne Barron 





films.” The evolutionary dynamic that Bettig identifies as having propelled the 
expansion of copyright in relation to film is thus one in which new distribution/ 
exhibition/transmission technologies are continually met by new rights that enable 
film copyright owners to govern the uses to which these technologies are put. 
Fundamental to Bettig’s analysis is its insistent focus on the contradictoriness of 
copyrights effects and on the struggles that regularly occur over the legitimacy of 
its continued expansion. However he sees copyright’s contradictions as arising 
primarily from the tension between the legal prerogatives that it defines and the 
new social practices that are enabled from time to time by emergent copying and 
communications technologies. The advent of broadcast and cable television, to- 
gether with the VCR, reveals for him a fundamental dilemma facing the film 
industry, which is how to take advantage of new information technologies like 
these to distribute its products to ever-larger audiences, while at the same time 
retaining control over the product such that these same audiences can be charged 
for access. Copynght law is at the heart of this dilemma, because although it 
defines nghts ın relation to copying, distribution and transmission of films, it is 
continually being outflanked by new technological means of copying, distribu- 
tion and transmission in relation to which the enforcement of these rights is 
impracticable, or for which no legal provision yet exists. The logica? resolution 
of the dilemma, in Bettig’s view, will be a system of enforcing payment-per-view 
(and per-viewer) in return for the capacity to view-on-demand (ie a system of 
fully interactive and individualized programming for payment), underpinned 
not only by copyright protection for films but by technological fences such as 
those enabled by encryption or scrambling. This is ‘logica? because (with the 
possible exception of the cinema box office) it is a more efficient form of distnbu- 
tion than other filmed entertainment delivery systems: advertiser-supported 
broadcasting, pay-cable television and other subscription systems, and even video 
rental. In theory, it enables a return to be obtained from each viewing of a 
film that fully reflects each viewers particular ‘willingness’ to pay: it therefore 





43 Increasingly, copynght 1s likely to be supplemented, ın the digital environment, by technological 
protection measures that physically prevent, not only activities exclusively reserved to the copy- 
night owner by copynght law (eg the act of copying the work), but also access to the work (eg 
viewing 2 film on a home computer). Various legislative initiatives worldwide now legally guar- 
antee these ‘fences’ against circumvention In the US, ant-~circumvention prohibitions are pro- 
vided for by § 1201 of the Copynght Act 19% (as amended by the Digital Millennium 
Copynght Act 1998), and their implications for protecting encryption code applied to films em- 
bedded on DVDs were conndered in Universal City Studios, Inc v Retmerdes 111 F Supp 2d 294 
(SDNY 2000) and on appeal in Umversal City Studios, Inc v Corley 273 F3d 429 (CA 2 (NY) 
2001). In the European Union, Article 6 of the recently adopted Directive on the Harmonisation 
of Certain Aspects of Copyright and Related Rights in the Information Society (the ‘Information 
Society Directive’) also aims to ensure that Member States will provide legal protection to these 
‘digital lockups’: this provision has now been implemented in the UK by 1.24 of the Copynght 
and Related Rights Regulations 2003 (inserting new sections 296Z.A-ZF into the CDPA). Such 
rights to the integrity of technological fences are conceptually distinct from nghts in the work 
inside the fence, and in a sense supersede the latter. Nonetheless they are only available insofar as 
the content enclosed by the fence is itself protected by copyright, and to that extent are parantic 
upon copynght 

44 ibid 94. 
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promises to be the optimal distribution arrangement for films and the closest 
approximation to a perfect market in access rights.” Bettug notes that to hasten 
progress towards this holy grail of total ındustry control, alliances are already 
forming between corporations which previously specialized in IT systems, or 
communications infrastructure, or cultural and informational content; and this 
is in turn reinforcing existing tendencies to concentration and conglomeration 
in the media and communications sector. The only obstacle in the way of this 
trajectory would seem to be ‘the problem of unauthorized uses“? that the new 
technologies inevitably bring with them. 


The limits of Marxist analysis 


From the perspective afforded by a political economy of film and film copyright 
along the lines sketched out above, Bernard Edelman’ analysis of copyright is in- 
deed bound to appear ‘irredeemably idealist’. Like its Althusserian equivalents in the 
realm of film theory, Ownership of the Image comprised hardly any sustained consid- 
eration of the organisation of production within the film industry; of the labour 
process within that industry and how, if at all, it differs from that in the general 
economy; or of the particular form taken by the process of capital accumulation 
within that industry; and consequently, Edelman — unlike Garnham, for example — 
could offer no explanation of the role of copyright law in relation to any of this. 
It seems that copyright law, for Edelman (despite a few rhetorical gestures to- 
wards its importance to the relations of production), was primarily to be under- 
stood as an ideological practice; its materiality chiefly to be found in the role it 
played in constituting the possessive individual subject. This assumption, coupled 
with his omission to consider copyright law’s importance to the economics of 
cultural production, implicitly privileged the ideological instance as separate and 
discrete, thus directing attention away from the law’s economic determinants and 
functions. At the same time, Edelman’s focus on the moment of the subject’ con- 
sutution in copyright law precluded any consideration of the labour process, or 
the forms of class conflict, charactenstic of the cultural industries in general or the 
film industry in particular. Just as Althusserian film theorists were said to have 
reduced film to a mere cultural form, so Edelman could be said to have effectively 
reduced the social relations of ownership and exchange around film to the legal 
relations defined by juridical discourse. In this sense, he and other Althusserans 
of the 1970s themselves paved the way for the ‘culturalisn? that is such a striking 
feature of cultural theory today. 

It would be under-estimating the vanety of contemporary strands of film theory 
to suggest that debates within film studies can likewise be reduced to a battle be- 
tween political economy and culturalist approaches. Yet there remains a sharp 
methodological divide between approaches that focus on the structure and organi- 
sation of the film industry and how this functions to generate profit, and 
approaches that concentrate on the structure and organisation of the film text and 





47 “The logic of informational and cultural commodities and the logic of capital are driving these 
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48 ibid 92 


188 © The Modem Law Review Limited 2004 


Anne Barron 








how this functions to generate (or subvert) meaning. Political economists are 
undoubtedly justified in expressing concern about ‘textualism’ and its conse- 
quences: a more or less complete disregard for how the institutions and circuits of 
commodified cultural production, distribution and consumption make available 
the resources for practices of meaning-making, and how these conditions in turn 
shape the expressive forms that emerge from these practices. Yet it must be said that 
political economy itself has not been notably more successful in uncovering the 
interplay between the economic and symbolic dynamics of cultural production, 
this time because of an almost exclusive regard for economics and a lack of atten- 
tiveness to cultural practices and forms.” In the work of some political economists, 
notably Garnham himself, the latter receive so little attention that one is led to con- 
clude that cultural form can simply be read off from economic structure: 


The type or quality of the films produced understandably occupies a great deal of 
attention, but 1s of marginal relevance to the operation of the movie business as an 
economic system; to concentrate on it actually obstructs our understanding of the 
modalities of the present system and thus of the ways in which one might intervene 
with the aim of affecting the type or quality of film produced.” 


And while for other adherents to this tradition such as Graham Murdock, the 
central ambition of critical political economy is to trace in detail how the central 
dynamics of capitalism, and the shifting balances between markets and public 
provision, shape the making and taking of meaning in everyday life at every 
level?” this detailed tracing is never actually carried out: one is left to rest content 
instead with incantations urging its necessity. If there is one major reason why the 
general approach adopted in Ownership of the Image could be regarded as having 
the potential to enrich, rather than subordinating, the project of political econo- 
my, it is because it implicitly proposes a method for connecting the (economic) pro- 
duction questions that preoccupy political economy with questions of cultural 
form. To undertake a close examination of copyright discourse is precisely to at- 
tend to questions of cultural form, while at the same time attending to ‘how the 
ARR dynamics of production ... [promote] certain cultural forms over 
ers’, ** because copyright is the legal mechanism by which certain cultural ‘texts’ 
(ie pantie artifacts in general) are recognized as commodities and made sense of 
in a way that is appropriate to their status as commodities.” It follows 











49 See D Kellner, ‘Overcoming the Divide’ Cultural Studies and Political Economy’ in Ferguson 
and Golding, n 6 above, 102-120. 

50 Garnham, n 6 above, 186. 

51 G. Murdock, ‘Base Notes: The Conditions of Cultural Practice’ in Ferguson and Golding, n 6 
above, 86-101, 93-94 (emphasis added). 

52 P. Golding and G. Murdock, ‘Culture, Communications and Political Economy’ in J. Curran and 
M Gurevitch (eds), Mass Media and Society (London Edward Arnold, 3% ed , 2000), 70-92, 85. 
53 For the meaning of the term tommodity’ ın this context, see Dan Schiller, Prom Culture to In- 
formation and Back Again: Commoditization as 2 Route to Knowledge’ (1994) 11 Critical Studies 
in Mass Communication 92 Schiller proposes a restncted definition derived from Marxian political 
economy: a commodity is not simply something of value that 1s exchanged in a market, but 
2 resource that is produced for the market by wage labour’ (ibid 98). Films that are ‘industrially’ 
produced for the market clearly fit within this defininon, although it should be noted that copy- 
right submsts ın all films that comply with the relevant legal definition, regardless of the process 
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that copyright law has a discursive as well as a regulatory dimension, and 
that copyright law as discourse is an active force in the construction of the very 
cultural artifacts that, under capitalism, have become invested with the status 
of commodity. 

To explore this legal-discursive process as it affects film is to address questions 
that simply cannot be posed within the terms of Garnham’s or Bettig’s analysis: 
How have copyright statutes, and the case law arising thereunder, defined the filmic 
artefact? How have these definitions changed over time? How does copynght law 
represent the relationship between film and other cultural forms — painting, 
photography, writing, recorded sound, drama, live performance? What concep- 
tions, if any, of the productive process, technical apparatus, specific medium, ex- 
pressive modality and characteristic subject matter of the filmic artifact are 
harboured within the apparently neutral definitions imposed by the copynght 
system? How does copyright law’s treatment of form, style and technique in film 
articulate with the modes of aesthetic evaluation prevalent in other spheres of 
film-related discourse such as film criticism and theory? In particular, does copy- 
right law envisage an essence of film, and privilege the narrative and aesthetic 
umplications of realizing that essence? To suggest that these questions are impli- 
cated in the workings of copyright law is to suggest that copyright law is always 
necessarily engaged in the analysis of films as cultural artifacts, albeit that this ana- 
lysis always serves the purpose of identifying these artefacts as possible objects of a 
property right and attributing them to authors who will be designated as right- 
owners. Yet with their uni~dimensional understanding of copynght as sumply one 
instrument, among others, through which ‘the problem of unauthorized uses’ 
has been confronted, Garnham and Bettig cannot even begin to address these 
questions. True, Edelman’ analysis of copyright discourse does not itself 
address them either. Indeed although Ownership of the Image could be criticised 
by anu-Althusserian Marxists for over-emphasizing copyright law’s existence as 
discourse (ie as ideology), it ıs equally open, as we shall see, to the opposite objec- 
tion that it pays too little attention to copyright law as a specific signifying prac- 
tice with its own grammar, history, national peculiarities, and conceptual limits. 
Yet Edelman at least takes seriously the notion that copyright law cannot be un- 
derstood simply as a regulatory instrument but must also be seen as a set of 
statements about the domain that it regulates, which both helps to const- 
tute that domain and exhibits a certain kind of logic or patterning in the 
process of doing so. 

There 1s a second reason why Edelman’s focus on copyright law as a relatively 
autonomous signifying practice is worth retaining, notwithstanding the criticism 
that this focus in turn runs the risk of screening out the law’s own political econ- 
omy: it shows that copyright law’s role in the commodification of expressive ac- 
tivity has been, and remains, a difficult, incomplete and contested one that 1s 
accompanied by an array of problems and contradictions. These are not confined 
to (although they certainly include) the problem of piracy, or the contradiction 
between new information technologies as exploitation opportunities, and new 
information technologies as threats to profitability, as Edelman showed, they 
are also internal to copyright discourse itself’ Now Edelman’s emphasis was 
almost entirely on the manner in which copyright law constitutes the commodity 
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form of the subject (the author/proprietor), and on how this process was held 
back in relation to photography and filmmaking by the mismatch between 
the creativity demanded by French law and the putatively mechanical nature 
of these activities. Yet whatever the case in France, copyright law in the UK 
has had no difficulty whatsoever in reconciling the ideology of individual artistic 
expression with the commodity form of the subject: quite simply, the former 
has yielded unquestioningly to the latter when the relations of production 
have so required. This 1s nowhere more evident than in relation to photo- 
graphers and filmmakers. As early as 1862, UK law came to recognise photogra- 
phers as authors of, and owners of copyright in, their photographs” — even 
though ‘the medium was often regarded as falling outside the realm of art, as its 
assumed power of accurate, dispassionate recording appeared to displace the artist’s 
compositional creativity’ Further, when this mode of attribution itself came to 
be perceived as inadequate to secure the conditions of capitalist production in 
the photographic industry (because ıt had the practical consequence of vesting 
first ownership of the copyright in photographs taken by commercial photo- 
graphic agencies in the employees of these agencies), a new regime was un- 
problematically established to govern authorship of copyright in photographs: 
the 1911 Copyright Act provided that the author should be deemed to be the 
person who was the owner of the original negative from which the photograph 
was derived.” 


It followed [from the definition of authorship of photographs in the 1911 Act] that 
the author’ of a photograph might have played no part in the creative process [even 
to the extent of operating the camera] and also that a body corporate might be the 
author’ for these purposes, since ıt could own the original negative as much as any 
natural person. This pragmatic if mechanistic approach to the issue of authorship 
displayed a characteristic attitude of U.K. legislators that in respect of works such 
as these the concept of ‘authorship’ had no special significance other than to provide 
a means of identifying the first owner.” 





54 Fine Arts Copynght Act 1862, s1. 

5 D. Price and L. Wells, Thinking about Photography’ in L. Wells (ed), Photognephy A Critical Intro- 
duction (London: Routledge, 1997) 20 Por Charles Baudelaire (writing ın 1859), the only proper 
function of the photograph was as a‘handmaid of the arts and saencer their very humble hand- 
mad, like printing and shorthand, which have neather created nor supplemented literature’ (ibid 
22). This view was shared by legal experts. Garnett and Abbott (K. Garnett and A. Abbott,"Who 1s 
the “Author” of a Photograph? (1998) 20(6) EIPR 204) quote the following remark from one 
contemporary commentator as typical: ‘A photographer, ıt must be remembered, 1s not in any 
proper sense an artist. He is a highly skilled mechanic, like, for example, a printer. The negative 
he produces bears a close analogy to the printer’ type’ (‘Copyright in Photographs’ (1879) 14 LJ 
649, quoted in Garnett and Abbott ‘bid 205) 

56 Copyright Act 1911, s 21. See Garnett and Abbott ibid for further elucidation. This peculiar defin 
tion of the photographic ‘author-in-law’ persisted until the enactment of the CDPA, which 
provides in s 9 that the author of a photograph, like any other artistic work, 1s the person who 
creates it 

57 Garnett and Abbott, n 55 above, 205 
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The position as regards authorship of films was somewhat more complicated,* 
but as shall be demonstrated in the next section, this complexity proceeded (and 
still proceeds) from a conflict, not between the realities of filmmaking and the 
law’s conception of authorship, but from ambiguities within the law’s conceptions 
of film itself. As I shall argue below, the perennial (and still unresolved) difficulty 
for British copyright law ın relation to film has thus not been authorship-as-own- 
ership per se so much as authorship~as-ownership of the moving image, not the subject 
of copyright, but its objec. Edelman ignored this issue, and in this respect his Eng- 
lish title is misleading: he offers no analysis at all of how the law of property con- 
ceres of the image (whether still or moving) in the process of rendering it 
amenable to ownership. To be fair, the reason for this may be found in a funda- 
mental difference between French and British copyright law: whereas French law 
identifies an open and non-exhaustive category of ‘works of the mind as capable, 
in principle, of attracting copyright ‘whatever ther kind, form of expression, 
merit or purpose,” British law sets out an exhaustive list of entities which are 
deemed to be so capable, and these are defined entirely in terms of their kind 
and form of expression, if not their ment or purpose.” The crucial determinant 
of whether a given entity will be recognised as deserving of legal protection in 
France 1s thus whether ıt constitutes a work of the mind, which in turn depends on 
whether the author's ‘personality’ has been invested in the production of the work, 
ie whether it is creative. It is in this jurisdictional context that Edelman’ analysis 
of ‘the law’ as it affects photography and film ~ and its exclusive focus on the ten- 
sion between the personal intellectual creativity demanded by the law and the 
‘mechanical’ aspect of photography and film-making — must be understood. In 
Britain, by contrast, the crucial determinant of whether a given entity will be 
recognised as deserving of legal protection is whether it can be accommo- 
dated within one of the privileged categories of protected work, and the require- 
ment of creativity 1s either minimal or non-existent.’ As I aim to show in 
the next section, determining what qualifies as a copynght work has been the 
single most troublesome task for copyright law in the UK, and the history of 
film copyright demonstrates this well Because it pays no attention to this issue, 





58 See Kamina, n 11 above, 26-29 for the position under the 1911 Act, when ‘cinematographic produc- 
tions’ were regarded as a species of dramatic work Under the Copynght Act 1956, the nemato- 
graphic film’ was categonsed for the first ume as a distinct type of entity in which copyright could 
subast, but this was not regarded as having an author ın the relevant legal sense copynght vested 
in the ‘maker’ of a film under s 13(4), defined ın s 13(10) as ‘the person by whom the arrangements 
necessary for the making of the film are undertaken’ The CDPA deemed this ‘person’ (usually a 
film produchon company) to be the author of a film, although in 1996 the Act was amended to 
ensure that the film director would also be an author of the film alongside the producer: see now 
CDPA, ss 9(Z) (ab) and 178. 

59 Article L.112-2 French Intellectual Property Code 1992 (Code de la Propnété Intellectuelle; 
Prémieére Partie, La Propmété Littéraire et Artistique, Law No 92-597 of 1 July 1992) 

60 CDPA, s1 

Gl See eg Union de Banques à Paris c/. Kenzo (1998) 178 RIDA 278. 

62 Literary, dramatic, musical and artistic works are required to be onginal in the sense of not copied: 
they must smply be shown to onginate from the efforts expended by therr authors in the process of 
creating them 

63 There 1s no requirement of originality ın respect of films, sound recordings, broadcasts, cable 
programmes and typographical arrangements of published editions under the CDPA 
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Edelman’ analysis ultimately cannot grasp the particular difficulties that juridical 
discourse has faced in figuring films as objects of property rights; indeed it renders 
invisible some of the most telling contradictions that have accompanied its at- 
tempts to do so. 


A BRIEF HISTORY OF UK FILM COPYRIGHT 


One of the most remarkable features of copyright law’s historical development 
in the UK has been the piecemeal and particularistic manner in which its reach 
has extended over time to accommodate new categories of intangible entity. As 
noted already, Bntish copyright law — by contrast with French law’ sweeping 
protection for all works of the mind whatever their kind [or] form of expression’ — 
has tended from its earliest days to single out particular species of work as 
attracting protection. Furthermore, British law has tended to oscillate between 
distinguishing these species by reference to the nature of their material carriers 
and the way these are made on the one hand; and differentiating them in terms 
of the signifying forms utilized within them and the way these forms are per- 
ceived by those who experience them on the other. In other words, the mode of 
categorization has veered from one grounded in ‘physicalism’ to one grounded in 
‘formalism’. From the moment of cinematography’ inception, this approach 
to categorization has made it difficult for the law to include film within its list 
of privileged objects. Very briefly, in the absence of an overarching general category 
of the ‘work’, film has had to be accommodated, if at all, within one of the 
available particular categories. To the extent that it has been accommodated within 
categones conceived of in physicalist terms, film has tended to be reduced 
to nothing other than a physical record of moving images, produced by parti- 
cular technical means. To the extent that it has been accommodated within 
categories conceived of in formalist terms, the specific nature of film form 
has been overlooked: in particular, it has invariably been characterised as 
merely a species of dramatic form. Each of these points will be developed in 
what follows. The question I return to thereafter is whether this reductive 
legal understanding of film conforms, as Bettig suggests, to the film industry’s 
structure and mode of organization, and if so, how this conformity is to be 
explained. 

The first British copyright statute expressly to protect films as copyright works 
was the 1911 Copyright Act, itself triggered by the Berlin Revision of the Berne 
Convention in 1908. Although this Act recognized only four categories of copy- 
right ‘work’ — original literary, dramatic, musical and artistic works — and thus did 











64 The term formalism’ refers in this context not to legal formalism in general but to a particular 
tendency ın copyright law: the tendency to equate the object of copyright with the ‘expressive 
form assumed by an author's creative labours, and to identify this form as extending not only to 
the sgnifiers recorded on or embedded in a phyneal substrate, but also to the signifieds to which 
these are linked and the manner in which signifiers and signifieds are connected to form a whole. 
Por further elaboration of this and its similarities with formalism as an aesthetic doctrine, see 
A. Barron, ‘Commodificanon and Cultural Form: Flm Copyright Revisited’ in (2004) 52 (4) 
New Formations (forthcoming). 
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not accommodate films as such, it enabled films to be placed within two of 
the four privileged categories: the work recorded on film would be a species of 
dramatic work if it constituted a ‘cinematograph production,,© while the film 
frames constituting the recording were protected as a sequence of photographs® 
and thus as artistic works. Four points are worth noting about this regime. First, 
the 1911 legislation appeared to be blind to the specificity of film, protecting film 
not in itself but only insofar as it could be viewed as analogous to, or an instance 
of, another species of work — a dramatic work or a photograph — already recognised 
by the law as qualifying for copyright protection. ‘Cinematograph films were 
mentioned in the Act, but not as works in themselves: only as ‘contrivances’ by 
means of which a (dramatic) work could be mechanically performed or delivered, 
1e only as a technical means for reproducing a dramatic work. Secondly, the range 
of films protected as dramatic works was narrower than the range protected as 
sequences of photographs. Although the 1911 Act did not define dramatic work’ 
comprehensively, and although there is no authority directly on this point, it ap- 
pears to have been widely understood that only dramas qualified as dramatic 
works. This would certainly have placed fiction films within the category, but 
would have left other genres of film — arguably including documentanes, and 
certainly including many experimental and avant-garde films” — to be protected 
only as photographs. This was of some moment because, thirdly, the scope of pro- 
tection awarded to those films that qualified as dramatic works appears to have 
been wider than that awarded to films considered as photographs. In particular, a 
re-make of a film which qualified as a dramatic work would be more likely to 
infringe the copyright in such a work than would a re-make of film which only 
qualified as a sequence of photographs Fourthly, films that could only be 





65 s 35(1) of the 1911 Act defined ‘dramatic work’ to include ‘any piece for recitation, choreographic 
work or entertainment in dumb show, the scenic arrangement or acting form of which 1s fixed 
ın writing or otherwise, and any clnematogmaph production where the armingement or acting form or the 
combination of incidents represented give the work an original chanter (emphams added) This was 
obviously designed to mirror (although it did not quite do so) what was then Article 14(2) of the 
Berne Convention, which had declared that ‘canematographic productions shall be protected as 
literary or artistic works if, by the arrangement of the acung form or the combination of the ın- 
adents represented, the author has grven the work a personal and orginal character’ (emphasis 
added) (Article Mbis{1) of the Convention now provides that tinematographic works shall be 
protected as original [literary or artistic] works’ and that the owner of copyright in ıt shall enjoy 
the same rights as the author of an onginal work ‘Cinematographic work’ 1s not itself defined in 
the Convention.) 

66 ‘Photograph’ was defined in s 35(1) to indude ‘photo-hthography and any work produced by any 
process analogous to photograp ’, which clearly encompassed cinematographic technology 

67 MacDonald notes that the m avant-garde of the 1920s fuelled at least two different cntical 
responses to the mass commercial anem? (S MacDonald, Avant-Garde Film Motion Studies (New 
York: Cambridge Univernty Press, 1992) 2). One of these was a tendency to abstraction which 
‘foreswore most of the elements of conventional narratrve cinema and foregrounded abstract 
imagery and rhythms’ (ibd 3). The other was surrealism. ‘Using elements of plot, character, and 
location moviegoers could be expected to recognize, [surrealist] filmmakers relentlessly undercut 
the expectations their inclusion of these elements inevitably created’ (ibid). These tendencies have 
continued to inspire critical filmmaking practices ever nnee, and both are at odds with the narra- 
trve conventions that organise not only mass commercial cinema, but also, as we shall see, the 
legal conception of dramatic form applied ın copyright law. 

68 Kamina, n 11 above, 31 


194 © The Modem Law Renew Limned 2004 


Anne Barron 





protected as sequences of photographs (because they failed to qualify as dramatic 
works) were vulnerable to being excluded even from this category, because the 
latter was defined in a way that limited membership of the category to images 
produced by particular technical means. Thus a film could only be protected as a 
photograph insofar as it was made by 4 process analogous to photography’, and as 
the technology of film production changed, this definition was bound to become 
obsolete. For all of these reasons, the law clearly privileged films that, regardless of 
the technical process by which they had been made, qualified as dramatic works 
because they assumed the form of dramas. 

A Copyright Committee was set up in 1951 to consider whether changes to 
copyright law might be necessary to take account of technical developments (par- 
ticularly in the field of broadcasting) and the 1948 Brussels Revision of the Berne 
Convention. In its 1952 Report? (generally referred to as the Gregory Report), 
the Committee noted that ‘[a] film itself [exists] as something complete and in- 
dependent” and set out to consider how the film itself should be defined for the 
purpose of determining the character of its own copyright’ The upshot of this 
was the Committees recommendation that film, together with its sound track if 
it has one, should be regarded as a distinct type of work in which a distinct copy- 
right may subsist?” This and the Committees other recommendations formed 
the basis of the 1956 Copyright Act (successor to the 1911 Copynght Act), which 
effected a major change in the conceptualisation of films for copyright purposes. 
First, it introduced a specific category of the ‘cinematograph film’ that was hence- 
forth to attract a copyright in its own right. This was defined as: 


any sequence of visual umages recorded on material of any description (whether 
translucent or not) so as to be capable, by the use of that material, 


(a) of being shown as 2 moving picture, or 
(b) of being recorded on other material (whether translucent or not), by the use of 
which it can be so shown.” 


Second, the 1956 Act expressly excluded cinematograph films from the definition 
of dramatic works and photographs, thus den enying them the benefit of the copy- 
right which was available for these types of work.” Third, the new film copyright 
was a different kind of copyright to that which had previously been recognised in 
relation to dramatic works and photographs: it was available regardless of whether 
or not it was original, and it subsisted not in the intangible entity which was 
recorded (the sequence of images as such), but in the intangible entity as recorded 





i tees Committee, Report, Cmd 8662, 1952. 
7 ibid para 


A hd aa 99 

72 ibid para 101 

73 Copyright Act 1956, s 13(10). Film soundtracks, which had previously been separately protected as 
species of sound recording under  19(1) of the 1911 Act (ie as ‘records ... by means of which sounds 
may be mechanically reproduced), now became protected as elements of the films with which 
they were linked. Copyright Act 1956, ss 12(9) and 19). 

74 Copynght Act 1956, s 48(1). 
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‘on material of any description’ (eg celluloid or videotape).” The 1956 Act 
acknowledged this difference through its bifurcation of the objects of copyright 
into two divisions: a premier league of original copyright works (ie literary, dra- 
matic, musical and artistic works) dealt with by Part I of the Act, and a second 
division of ‘other subject matter’ not requiring originality (ie sound recordings, 
cinematograph films, television broadcasts/sound broadcasts, and published edi- 
tions of literary, dramatic and musical works) dealt with by Part II. Ostensibly, the 
point of this bifurcation was to make it easier for, inter alia, films to attract copy- 
right protection, and in particular to guarantee protection to films (such as news- 
reels), the originality of which as dramatic works was said by the Gregory 
Committee to have been ın doubt,” by admitting them into the second division 
of other subject matter. Yet on closer inspection it becomes evident that the real 
obstacle to the protection of films such as newsreels by copyright law up to 1956 
arose not from the requirement of originality, but from the inability of the legal 
category of the dramatic work to accommodate films appropriately. The require- 
ment of originality in copyright law only required that a work was not slavishly 
copied from another work, and so had not for example proved to be an obstacle 
to the protection of photographs, even snapshots, of naturally occurring scenes. 
The same should have been the case for films: simple films of street scenes, and 
certainly newsreels, should have fulfilled the criterion of originality. They would 
not, however, have qualified as dramatic works. To the extent that films were 
forced into this category and thus forced to reproduce what were (and arguably 
still are) generally taken to be the characteristic elements of the dramatic form as a 
matter of law — a unified arrangement of incidents which requires acting for its 
proper representation — it was clear that many films would fail to attract copyright 
protection. 

The Gregory Committee misrecognised the problem of the mismatch be- 
tween film form and dramatic form as a problem of originality, and so did not 
consider introducing a new category of original copyright work, separate from 
the dramatic work’ category and specifically tailored to accommodate what has 
since become recognised in the civil law jurisdictions of Continental Europe as 
a cinematographic or audio-visual work.” On the Continent this is regarded as 





75 This was generally understood to be the law notwithstanding that the definition of ‘cinemato- 
graph filmt referred to a ‘Sequence of images recorded on material of any description’ as the protected 
subject matter, and not simply to the recording of a sequence of images: see Kamina, n 11 above, 34. 
In this respect the 1956 Act appears to have re-formulated the 1911 Act’s conception of ‘cinemato- 
graph film’ to define a protected entity rather than merely a technical means for the reproduction 
of other protected entities. At the same time, the 1956 Act dispensed with the earlier notion of the 
cinematograph production as a work in itself. 

7% The Gregory Committee noted that under s 35(1) of the 1911 Act a cinematographic production 
could be protected as a dramatic work only where ‘the arrangement or acting form or the combi- 
nation of incidents represented gives the work an original character’: see para 100 

77 See, eg Artcle 3 of the 1957 Prench Law on Literary and Artistic Property, which included tine- 
matographic works and works produced by a process analogous to anematography’ in its 
(non-exhaustive) hist of protected works Article 1112-2 of the successor legislation, the 1992 
Intellectual Property Code, includes the category of anematographic works within the wider 
category of ‘udiovisual works’, defined as ‘works conmsting of sequences of moving images 
[séquences animées images], with or without sound’ It would appear that anematographic works 
constitute that subset of audiovisual works which 1s intended for theatrical exhibition, but in any 
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fully equivalent to any other work of creative authorship, constituted by the crea- 
tive efforts of the film-making team in generating a sequence of moving images 
and vested jointly in the members of that team, or in some European countries in 
the director alone.” What exactly does this work compnse? This is a difficult 
question to answer, but it is certainly arguable that in at least some Continental 
European jurisdictions the audio-visual work extends to those elements of film 
form” created using the specific techniques of film-making: eg techniques of the 
shot such as mise en scéne™ and cinematography;™ the technique of editing; and the 
technique of assembling the final film, in particular by relating sound to film 
images. Narrative elements of film form would include the set of events referred 
to in the film (both those explicitly presented and those inferred by the viewer), 
together with the agents (typically the characters) that have caused these events, 
and their chronological order and spatial setting; film narration also depends on 
the use of specific devices to control the range of story information made available 
to the viewer, and from what point of view? Non-narrative elements of film 
form would include the arguments advanced by a film, or the manner in which 
a film displays the abstract visual and sonic qualities of what is depicted within it, 
or the way a film evokes a particular mood.™ Stylistic elements of film form 
would include the patterned use of cinematographic, editing and/or assembly 
techniques in particular combinations, and the ways these reinforce patterns of 


case all audiovisual works remain protected under French law in the same way as other literary 
and artistic works the question in each case is whether such a work 1s a ‘work of the mind in the 
sense mentioned already (see text to notes 60—62 above), 1¢ the personal intellectual creation of an 
author or authors. 

78 See Article 14 of the 1957 French Law on Literary and Artistic Property, where it was provided that 
the following persons are assumed to be joint authors of a cnematographic work made in colla- 
boration subject to evidence to the contrary: the author of the script, the author of the adaptation, 
the author of the dialogue, the author of any music specifically composed for the work and the 
director. (This 1s a non-exhaustive list} The equrvalent provision of the 1992 Code is Article L113- 
7, which 1s in mmular terms 

79 Prom a film-critical point of view, the currently dominant interpretation of the term ‘film form’ 
takes it to refer to the elements that constitute a film as an aesthetic object (see D. Bordwell and 
K. Thompson, Film Art An Intoduction (London: McGraw-Hill, 5 ed, 1997) ch 3) 

80 The term means staging an action, and was first applied to the practice of directing plays It sig- 
nifies the director's control over what appears ın the film frame, and includes those aspects of film 
that overlap with the art of the theatre: setting, lighting, costume/make-up and the behaviour of 
the figures (eg movement around the set). In controlling the mise en scène, the director stages the 
event for the camera (Bordwell and Thompson {bid 169). 

81 The cinematic qualities of a shot involve factors: the photographic aspects of the shot, the 
framing of the shot, and its duration (Bordwell and Thompson ibid 210). Photographic aspects 
proceed from manipulation of the film stock, lighting factors, and developing procedures; con- 
trol of the depicted speed of movement, eg through slow motion, ume lapse and so forth; and the 
use of technical means to alter perspective (ibid 211-226). Framing is a matter of choosing where to 
put the camera, and at what angle, and framing can affect the canematic umage by means of the size 
and shape of the frame, the way ıt defines on-screen and off-screen space, the way ıt controls the 
distance, angle and height of a vantage point onto the image, and the way it can move in relation 
to the mise en scene (by panning, tilting, tracking, crane shots and so on) (ibid 226-258) The dura- 
tion of a shot may be lengthy or short, and each can achieve different kands of articulation with 
‘reaP ume. Long takes in particular can contribute to film form both ın themselves and ın combi- 
nation with shorter shots (ibid 258-263} 

82 thd 89-108. 

83 ibid 128-165 
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narrative or non-narrative organization (eg by arranging shots according to the 
rules of continuity editing to suggest particular causal relations between events, 
or on the contrary by placing events out of chronological order, skipping over 
events, or repeating events; or by organising the space of the screen to convey 
meanings or suggest emotions). It is clear that film-making techmiques per se could 
not constitute protectible elements of an audio-visual work as a matter of law on 
the Continent. However there is no reason in principle why narrative, non-narra- 
tive and stylistic patterns, produced by using these techniques in the making ofa 
particular film, could not be accommodated by the concept of the audiovisual 
work in, for example, French law: the concept is certainly not limited to fiction 
films, or to narrative elements within films. 

In general, then, it can be said that in Continental Europe, the audiovisual 
work would be seen for legal purposes as a work with an expressive form com- 
prised of many elements — at least some of which will be narrative, non-narrative 
and/or stylistic elements specific to the medium of film — which is distinct from 
the work's fixation on celluloid or any other material. Accordingly, the audio- 
visual work (which as a matter of EU copyright law is simply the ‘film’®) is pro- 
tected by means of an author’s mght vested either in the director alone, or in the 
director together with other creative personnel involved in its making; while the 
fixation is protected by means of a distinct (and in many respects less substantial) 
neighbouring right vested ın the film producer. No such distinction is observed 
in UK copynght law. Although the 1956 Act remedied British law’s earlier failure 
to recognize ‘the film itself, existing as something complete and independent, it 
did so by theorizing the specificity of film in what appeared to be physicalist 
terms: film here was represented as an intangible entity (the sequence of visual 
images), whose boundaries are circumscribed by reference to the tangible thing 
(a recording on some ‘material’) in which it is embedded. Furthermore, the copy- 
right in this entity resided with the film's ‘maker’, generally the films producer. 
This manner of protecting films under the 1956 Act had one consequence in par- 
ticular that is worth noting in this context: film copyright was exceedingly thin; 
the depth and substance of the protected film mirrored that of the strip of cellu- 
loid itself, which is to say that it was quite minimal. In other words, insofar as the 
copyright subsisted in the recording of a sequence of images and not in what was 
recorded, it could only be infringed by lifting from the recording itself, eg by making a 
video copy of the protected film. This in turn meant that a re-make of film, for 








84 Thus the Pans Court of Appeal indicated obiter tn 1989 that a colourised vernon of a film could 
constitute a new audiovisual work, quite distinct from the black-and-white vernon see Kamina, 
n 11 above, 81 (discussing Huston c/. Société Ferner Entertaanment (1991) 49 RIDA 197) 

85 EU copynght law 1s constituted by a series of directives onented towards harmonizing the law of 
copyright throughout the Member States of the Union. For present purposes, the most important 
of these are the ‘Rental Directive’ (Council Directive 92/100/EEC on Rental Rught and Lending 
Rught and on Certain Rights relating to Copyright ın the Field of Intellectual Property), the 
‘Term Directive’ (Council Directive 93/98/EEC Harmomuzing the Term of Protection of Copy- 
right and Certain Related Rights), and the Information Society Directive’ (Council Directive 
2001/2HEC on the Harmonization of Certain Aspects of Copyright and Related Rights in the 
Information Society). All of these directives use the term ‘film’ as a synonym for a cinemato- 
graphic or audiovisual work and thus ‘clearly equate “film” and its synonym ... with the under- 
lying audiovisual work, and not with the visual recording’ (Kamina, n 11 above, 64) 
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example, could never infringe the copyright in that film (although it might in- 
fringe one or more of the underlying copyrights, eg in the films screenplay con- 
sidered as a dramatic work). By contrast, a new production of, say, a play (an 
original dramatic work) would be highly likely to infringe the copyright ın the 
play. As originally enacted — and leaving aside one recent development to which I 
will refer shortly — the Copyright, Designs and Patents Act 1988 consolidated the 
trend towards treating film as a specific object of the law’s protection, protected 
only insofar as it was a recording or embodiment of a moving image. The physic- 
alist mode of definition is here much more explicit: according to section 5B(1) of 
the Act, a film is neither a moving image nor a sequence of images but now quite 
baldly a ‘recording on any medium from which a moving image may by any means be 
produced’ Furthermore, although the 1988 legislation eliminated the distinction 
between ‘works’ and ‘other subject matter’ — and thus also the divide between Part 
I (the premier league) and Part II (the second division) — it did nothing to thicken’ 
the scope of protection awarded to filrhs relative to original works, and in parti- 
cular dramatic works. Pa 

The history of film copyright to 1988, then, was one in which the reductive 
formalism that treated a filní as a species of dramatic work under the 1911 Act 
gave way to the physicalism that is so evident in the current legislation.” The 
effect of the recent Norowzian litigation, however, has been to revive the 
reductive formalist approach to what might be called the law’s ‘ontology’ of 
film,” while permitting the physicalist approach to co-exist alongside it. The case 
concerned a dispute between the commercial filmmaker Mehdi Norowzian and 
Arks Ltd, the advertising agency responsible for the well-known Guinness 
TV advertisement, Anticipation. Norowzian argued that Arks had infringed the 
copynight in his film Joy in the process of making Anticipation. The description of 
both films provided by the trial judge in Norowzian v Arks Limited (No 2) is worth 
quoting at length: 


Joy’ is a very short film with no dialogue, but it is a striking film ... It was shot by 
Mr. Norowzian on the flat rooftop of a building in London. The set was merely a 











86 As onginally drafted, CDPA s 5(1) was in identical terms to what is now s 5B(f) Section 5B(2) 
changed the onginal text of the Act by providing that ‘the sound track accompanying a film shall 
be treated as part of the film’, thus restoring the mtuation that prevailed under the 1956 Act (see n 
73 above). This cannot be explained as simply the sundical reflection of the view — conventional 
within film theory (see Stam, n 18 above, 212-215) — of sound as a mere supplement to the moving 
image. In law, a film indudes its soundtrack because otherwise the duration of copyright in the 
soundtrack would be less than that ın the film’ visual elements, and this in turn would make the 
exploitation of the film more difficult compare CDPA s 13A and s 13(B). This is a good example 
of how categorizations produced by copyright law’s specific function of delineating property 
rights in cultural artifacts articulate with, while not being determined by, dominant aesthetic 
tions of those artifacts 
87 HFA Gla: at lea Ss teferved eo nSP of the 1988 Act, 1s 2 phyncal recording, whether in 
celluloid or in another medium’ (Norowzian v Arks Limited (No 2) [2000] FSR 363, 368, per Buxton 


Lp. 

88 Norowztan v Arks Limited (No 1) [1999] EMLR 57 (High Court); Norowzian v Arks Limited (No 2) 
[1999] FSR 79 (High Court), [2000] FSR 363 (Court of Appeal) 

89 Compare N. Carroll, Towards an Ontology of the Moving Image’ in C. Freeland and T. Warten- 
berg, (eds), Philosophy and Film (New York Routledge, 1995) 68-85 
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canvas draped over an existing structure on the roof where the filming took 
place. The cast consists of one man only, casually dressed, and the whole action of 
the film consists of that one man dancing to music. He performs a strange dance, 
but the particularly striking feature of the visual impact of the film ıs the result 
of filming and editing techniques employed by Mr Norowzian, who operated the 
camera and carried out the editing of the rushes himself. The filming was carried 
out with the camera ın a fixed or ‘locked-off position, and the editing made exten- 
sive use of a process called jump—cutting’. This 1s a film editing process whereby 
the editor excises pieces of the onginal film within a sequence of movements by 
the actor, with the result that on the edited version of the film he appears to have 
performed successively, without an interval, two movements that ın reality could 
not have immediately succeeded each other ... This gives the finished film ... a 
‘surreal effect’. 

.... According to Mr. Norowzian the actor's movements to the musical background 
tell a story of the development of the emotions of the sole character from diffidence 
to exuberant joy, portrayed by a development of his movements from tentative to 
increasingly broad and confident. There 1s no doubt that the little film is a striking 
example of a talented film director's art. 


.... The makers of the Guinness advertisement called it Anticipation’ because ıt por- 
trayed a man who, having been served by a barman with a pint of Guinness, waits 
for the frothing liquid ın his glass to settle, and, while he waits, carries out a series of 
danang movements. The film is set to a musical background, with no dialogue. It 
features two characters, the man dancing and the barman who has “pulled” his pint 
for him. In the course of the production of the film the editor used a smilar jump 
cutting technique to that used by Mr. Norowzian 1n Joy’, with the similar result 
that the dancing man appears to indulge 1n a series of jerky movements that could 
not be achieved by a dancer in reality. 


There was no doubt that Anticipation had been inspired by Joy but before the issue 
could arise of whether the defendant had unlawfully copied Joy a prior question 
had to be addressed: whether copyright subsisted in Joy, and if so how broad the 
scope of that copyright was. At the trial of his action in the High Court,” Nor- 
owzian argued that the movements of the performer depicted in his film — as dis- 
tinct from their fixation on film” — constituted a dramatic work under the 
Copyright, Designs and Patents Act 1988 which, as such, could not be copied 
without his authorization. Like its predecessors, the 1988 Act offers no exhaustive 
definition of what a dramatic work is — it simply states that a dramatic work ‘in- 
cludes a work of dance or mime” — and prior to the Norowzian case itself there 
had only been one relevant modern authority on the question of what the legal 
definition of a dramatic work ıs. In Green v Broadcasting Corporation of New Zeal- 
and ™ the Privy Council had implied that a dramatic work is a work that 1s capable 





90 Norowzian v Arles Limited (No 2), n 88 above, per Rattee J at 80-80). 

91 ibid. 

92 As Rattee J pointed out, ‘[t]he dramatic work is something that exists apart from 
the film, even 1f the film ıs the only form ın which it is recorded’ (1bid 87). 

93 CDPA, s 3(1). 

94 [1989] 2 All ER 1056. 
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of being performed and which exhibits a discernible level of unity or coherence. 
On the basis of the available commentaries it was possible to go further and sug- 
gest that a dramatic work is one that is capable of being acted or danced (and not 
merely, for example, recited) live in front of an audience, and that it tells a story, ie 
that its unity or coherence is that of a narrative with a beginning, a middle and an 
end. The High Court in Norowzian (No 2) took the view, and the Court of Appeal 
agreed, that a dramatic work is a work which is capable of physical performance 
by a human performer in real time, and that due to the jump-cutting technique 
Norowzian had used, the movements depicted in Joy were impossible to perform 
lrve and so could not constitute a dramatic work. 

A second possibility was that copynght subsisted in the film Joy itself Norow- 
zians original claim, that Anticipation constituted an infringement of the film 
copyright specifically provided for by section 5B(1) of the 1988 Act, had been 
struck out ın Norowzian (No 1) as ‘hopeless, since infringement of film copyright 
requires a copying of the actual film, that is to say the recording constituted by the 
film, and does not include copying of the subject matter of the film, and there was 
no copying of any of the frames of the material film in this case?” This confirmed 
that the filmic artifact is conceptualized in law as constituted by the images on the 
celluloid or screen, and therefore can only be trespassed upon by a re-recording of 
what appears on the screen, not by a re-make of the content depicted in the film. 
However the trial judge in Norowzian (No 2), Rattee J, was asked to consider 
whether a film could also qualify as a dramatic work in itself that, as such, could be 
infringed by a re-make. As has been shown, this theory had been quite familiar 
and uncontroversial under the regime of copyright law that prevailed in the UK 
prior to the coming into force of the 1956 Copyright Act, which had stated un- 
equivocally that the concept ‘dramatic work’ did not include a cinematograph 
film. Although Rattee J noted that the definition of dramatic work in the 1988 
Act did not expressly exclude films, he did not think that a film itself could be a 
dramatic work. Even if it could, it would still be impossible to say that Anticipation 
had copied a substantial part of Joy: 


The story conveyed by ‘Joy’, namely the growing in confidence and self-awareness 
of the dancing character, is wholly different from that conveyed by Anticipation’, 
namely the umpatient activity of a man waiting for his pint of Guinness to settle. 
The setting is basically different ... In Joy’ the man is dancing out of doors ... In 
‘Anticipation, although the actual environment of the dancer is not clearly defined, 
to make sense of the story portrayed it must be assumed that he is dancing in the 
same bar as the barman from whom he orders his pint, which the dancing man 1s 
anxiously watching settle, and who tops the glass up in the course of his customer's 
impatient dancing. Joy’ has the one character only, Anticipation’ has two, the barman 
and the customer. In ‘Anticipation’ the dancing customer does perform some move- 
ments which are performed the dancer in Joy’ ... However, such similar indrvidual 
movements are performed in a totally different sequence in each film.” 








95 Norowzian v Aiks Limited (No 2), n 88 above, per Rattee J at 88, referring to the decision of the High 
Court in Norowzian v Arks Limited (No 1), n 88 above 
96 bid 89 
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Rattee J acknowledged that the filming and editing styles used by the respective 
directors were strikingly similar: 








Both use a fixed or ‘locked-off camera position. Both use varying camera speeds 
and, in editing, both use jump cutting techniques which, together with the varying 
speeds and the sepia-tinted, colourless settings produce an effect of somewhat dis- 
turbing unreality or quirkiness.” 


However, the style, techniques and ideas employed in the making of Joy did not 
constitute parts of any dramatic work that might be comprised in Joy 

On appeal, the only point taken by Norowzian was that the film Joy was itself a 
dramatic work. The Court of Appeal accepted that it was, and to this extent de- 
parted from the trial judges findings. Remarking that the expression ‘dramatic 
work’ in the 1988 Act should be given its ordinary and natura? meaning — 4 work 
of action, with or without words or music, which is capable of beng performed 
before an audience’ — Nourse LJ went on to hold that ‘a film will often, though 
not always, be a work of action and it is capable of being performed before an 
audience [presumably by being exhibited]. It will therefore fall within the expres- 
sion ‘dramatic work’? in the Copynght Designs and Patents Act 1988. Buxton 
and Bourke LJ] agreed that Joy qualified as a dramatic work in this sense. However 
the appeal judges were unable to fault the trial judge's reasoning in relation to the 
question of whether this work had been copied by the defendants, and so ruled 
that Norowzian’s appeal should be dismissed. Nourse LJ said this: 


As the judge recognized, the highest ıt can be put in favour of the clumant is that 
there 1s a striking similarity between the filming and editing styles and techniques 
used by the respective directors of the two films. But no copyright subsists in mere 
style or technique ... If, on seeing La Baignade, Asnières at the Salon des Artistes In- 
dépendants in 1884, another artist had used precisely the same [pointillist] technique 
ın painting a scene in Provence, Seurat would have been unable, by the canons of 
English copyright law, to maintain an action against him. 


Buxton LJ agreed, and said that once these non-copyrightable elements were dis- 
regarded, all that was left of Joy’ was its narrative structure, which had clearly not 
been copied by the defendants: 


The theme and originality of Joy’ was ... a representation in stylized form of a 
young man hesitating with tension when coming amongst a group of unknown 
people but gradually gaining self-confidence. That essence and onginality of Joy is 
however not reproduced at all in ‘Anticipation’. The drinker 1s not hesitant, but ım- 
patient. The only tension from which he suffers 1s not that of introspection, but of 
separation from his donk...’ 








97 ibid. 

98 Nomwzian v Arks Limited (No 2), n 87 above, 367, per Nourse LJ 
99 ibid 

100 bid 368 

101 ibid 370 
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From the perspective of the film-maker, film theorist or film cntic, Norowzian 
reveals a peculiar set of dualisms in the way in which copyright law ‘thinks about 
film, dualisms which render the law’s protection for films both over-inclusive and 
under-inclusive at the same time. Prime amongst these is the physicalism/formal- 
ism dyad. But each of the components of this dualism in turn has two aspects, one 
tending towards generosity in the law’s accommodation of film, and the other 
towards parsimony. On one hand, the physicalist definition of film in section 
5B is evacuated of any reference whatsoever to anything in a film which could 
be an object of aesthetic or critical attention or evaluation: that is, it makes no 
value judgements about what the moving image should depict or convey, or how 
it should be produced. Thus an obviously constructed, non-linear series of images 
that lacks verisimilitude because of the way it has been edited is no less, and no 
more, a film in law than a documentary, a natural history feature, or a drama: 
Norowzian’s film qualified as a film in the copynght sense even though it did 
not depict ‘life’ in a realistic fashion. Further, there is no longer even a requirement 
that a moving image be produced by a sequence of recorded images. As Kamina 
points out: 


A moving image, or the impression of motion, can be produced from a single ım- 
age, for example when distorted or manipulated according to a pre-determined pat- 
tern by a computer program. The lusion of motion can even be created without 
the recording of any umage: a sequence of data or instructions can direct a computer 
to draw successive patterns giving the illusion of movement. The recording of these 
elements would constitute a ‘film’ under the 1988 Act, where there would have been 
no recorded sequences of images to attract protection as a ‘cinematograph film’ un- 
der the previous Act. 


Even where images are recorded in a conventional manner, the requirement of 
movement is minimal: even the most tedious security camera footage will be cov- 
ered by the definition as long it depicts some movement. Yet on the other hand, 
Norowzian reaffirms that film copyright, though awarded to a wide range of re- 
corded moving images, is thin, preventing only literal taking from the surface of 
the work: only the images as recorded, not the elements of film art that enable these 
images to appear in that form. Dramatic copyright in films mirrors this conjunction 
of liberality and parsimony while reorganizing their relationship. It recognizes that 
a film, considered as a dramatic work, is an entity with a depth and substance be- 
yond its surface; and that therefore something more than the images fixed on a 
screen or strip of celluloid is protected. However dramatic copyright applies to a 
narrow range of films, and as Nomwzian vividly shows, this Something more’ is 
itself limited to elements such as the story told by the film, together with thestory’s 

setting, characters, incidents and narrative structure: the specifically filmic expres- 
sion sone this story is left out of account and thus unprotected, as are non-narrative 





102 Kamina, n 11 above, 90. The only built-in constraints on what can be a film under s 5B are that 
there must be an image that moves, and that this must be a pictorial mage Thus, for example, the 
production of a tcrolling’ motion through a text shown on a computer screen cannot yield a film 
(ibid) 
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and stylistic components of film form. In effect, the dramatic copyright subordi- 
nates the moving image to the requirements of a specific type of narrative structure. 


CONCLUSION 


The argument advanced ın the previous section was that the law of copyright in 
the UK has vacillated between a formalism which is blind to the specific nature of 
film form, and a physicalism that takes seriously the specificity of film only at the 
cost of itself reducing film to a physical entity — in effect, the first print” — thus 
more or less ignoring its form altogether. I now want to connect up these reduc- 
tive legal definitions of film — definitions that are bound up with copyright law’s 
function of delineating the filmic artifact as the object of a property right — with 
the preoccupations of political economy on the one hand and Althusserian film 
theory on the other. What we find, I think, is that copyright law has made sense of 
film in ways that articulate both with the production and distribution systems that 
characterize the contemporary film industry and with the ideological role of the 
cinema as the Saeen Althusserians theorized ıt. On one level, what I have de- 
scribed as the law’s phyicalist conception of film yields an object which is pro- 
tected from replication, circulation, exhibition and broadcast without the 
authorization of its producer. The protection of prints from unauthorized appro- 
priation in each and all of these ways is indispensable to the maintenance of the 
distnbution networks that Garnham identifies as crucial to the profitability of the 
movie business, and to that extent bears out Bettig’s point that film copyright has 
developed to suit the structure and organization of the film industry. On another 
level, the law’s formalist conception of film — recently revived in Norowzian — con- 
flates film with drama and thus implicitly privileges a broadly Hollywood model 
of fiction cinema, dominated by a particular kind of narrative form: action, set in 
a particular spatial location, propelled along by buman characters, and organised 
into a chronological sequence of events with a beginning, a middle and an end," 





108 It should be noted that a film stored as a file on a computer hard disk or network would satisfy the 
s 5(B)(1) definition despite its ‘virtuality’, because it would still be & recording on a medium from 
which a moving image could be reproduced’ Nonetheless, the law would sull define its bound- 
aries ın relation to its perceptible form when played or shown — 1e the images and/or sounds ap- 
pearing on a screen as a result of accessing the file. To this extent, films encoded as streams of 
Os and 1s are also understood by copynght law in physicalist terms. 

104 Bordwell notes that the basic formal concern of classical Hollywood cinema 1s to tell a unified and 
realistic story 1n a comprehensible and unambiguous manner What drives the story, in turn, 18 
‘psychological causality, presented through defined characters acting to achieve announced goals 
. . The conventions of the well-made play ... all reappear in Hollywood dramaturgy’ (D Bord- 
well, J Staiger, and K. Thompson, The Classical Hollywood Cinema: Film Style and Mode of Production 
to 1985 (New York Columbia University Press, 1985)) 17. Cinematographic, editing and assembly 
techniques must, according to these conventions, be as self-effacing as posible and onented to- 
wards creating the illusion of a transparent perspectrve onto the dramatic action thus a classical 
Hollywood film is ‘like a photographed play; the story events seem to enst objectively, while the 
camera seems to do no more than give us the best view and emphanre the right things’ (tbid 24, 
ating A. Bazin, What ıs Cinema? (Berkeley: Univermty of California Press, 1967)) 32 (For an ac- 
count of how classical narratrve form became dominant in the cinema, and an overview of the 
alternative forms that were suppressed or sidelined in the process, see P Cook and M Bernink, 
The Cinema Book (London: BFI, 2™ ed, 1999) 93-134) The dramatic copyright ın a film, protecting 
the ‘play’ which 1s ‘photographed’, converges with this classical model 
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Since it is arguably through the reception of this kind of narrative form that the 
spectator is indeed Sutured into the doxa of bourgeois common sense’, copyright 
law also actively reinforces the qualities that, for Lacanian—Althusserians like 
Heath and Comolli, primarily account for the ideological power of the cinema. 
Lest this be taken as engineering a return to the reductivism of orthodox Marx- 
ist analyses of both film and film copyright, I now want to make three points in 
conclusion. First, film as such is not co-extensive with the manner in which it has 
been constructed by copyright law. Copyright discourse reveals what a film es- 
sentially ıs when viewed from the perspective of the filmed entertainment indus- 
try: it is in copyright discourse that the film-as-commodity is revealed as nothing 
other than a story on celluloid (or some other replicable medium). Yet there are 
many films, and many conceptions of what film is and where its value lies, that 
defy dominant industry functions and ideologies and cannot be contained by this 
supposed essence. Second, even though there are undoubtedly articulations be- 
tween copyright’ discursive constructions and the demands of capitalist produc- 
tion and ideology, these cannot be explained by imagining the law as responding 
immediately and unproblematically to economic determinants. Copyright law is 
indeed a relatively autonomous signifying practice, with a logic that imposes its 
own pattern on particular instances of that practice. The particular problem that 
has shaped copyright law has always been that of how to make sense of intangible 
works in such a way as to render them amenable to being propertised — a particu- 
a Pe B set because intangible works, even more obviously than tangi- 
present the law of property with difficult problems of identification 
Seer attribution. How can a complex entity like a film, composed as 1t is of many 
parts yet not being reducible to the sum of these parts, be defined with certainty? 
And relatedly, how is its author/proprietor to be located? Connected with these 
demarcation issues is the spectre of censorship, for to have a property right in a 
work is to have the ability to exclude others from using that work as a means of 
expression. Now of course the case for copyright rests on the notion that the guar- 
antee of a property right incentivizes, and so encourages, creative expression and 
the ‘progress of the arts.” Nonetheless, if the copyright system is to achieve its 
stated goal of balancing the interests of existing and future creators, it must at the 
very least have a reliable method of defining the creative product which is the 
object of the right. And yet precisely to the extent that the object embodies hu- 
man creativity, about whose value — according to the ideology of the aesthetic” — 
opinions will differ widely, defining its boundaries seems inextricably bound up 
with judging its aesthetic value, and so with the enforcement by the state of sub- 
jective tastes and preferences. Thus my third point is that the coherence and con- 
sistency of copyright’ ‘logic’ must not be overstated, because copyright discourse 








105 cf D. Slater, ‘Markets, Matenality and the “New Economy” in S Metcalfe and A. Warde (eds), 
Market Relations and the Competitive Process (Manchester: Manchester University Press, 2002) 95-113 

106 For an exploration of the ambivalent and somewhat disruptive role of this notion in contempor- 
ary copyright law, see A. Barron, ‘Copynght Law and the Claims of Art’ [2002] 4 IPQ 368. 

107 For a critique of this ideology, see P. Bourdieu, Distinction (London Routledge, 1984), and “The 
Historical Genesis of a Pure Aesthetic in The Field of Cultum! Production (Cambnidge: Polity Press, 
1993) 254-266. 
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is perpetually haunted by the problem of reconciling the often conflicting 
demands of certainty and legitimacy. 

One juridical strategy for dealing with these dilemmas, as we have seen, has 
been to circumscribe the intangible work — here, the film — by identifying it with 
the material artifact in which it happens to be embedded: the recording from 
which a moving image is produced. Here it is the technology of film-making 
and its physical product that yields a ready-made definition of copynght’ object 
and at the same time solves the problem of how the owner of a film copynght is 
to be identified, for the virtue of regarding film as entitled to a copyright in its 
own right is that it renders unnecessary the hopeless search for a single author ofa 
film. As the Gregory Committee put it ın 1952, no single author of a modern film 
considered as a creative product can be identified, because it is the collective product 
of the creative efforts of many people — ‘actors, actresses, producers, directors, cam- 
era-men, creators of scenic effects and so on™ — and it is not legally practicable to 
treat a film as jointly authored by all of these creators because of ‘the complexity 
of claims that would result: ®? The problem of authorship dissolved when film 
was given its own copyright, because ‘the obvious and logical owner of the copy- 
right in the film is the person responsible for making it. This may be either a 
company or an individual: in either case ... the entrepreneur ... under whose care 
the labours of the many contributors are brought to a successful issue’ Yet the 
reduction of films to prints, while achieving legal certainty, threatens at the same 
time to undermine the basis for copyright law’s legitimacy. This 1s because this 
physicalist definition is both over- and under-inclusive in relation to film, and 
that in turn contradicts the notion that copyright law strikes a balance between 
encouraging expression and stifling it. It is over-inclusive because it includes 
within the category of films entities — like security videos — that have no claim 
to creativity, or even expressiveness, at all; and because the copyright in all films 
so defined is vested (albeit now only partially) in an ‘entrepreneur’ who will 











108 Copyright Committee, n 69 above, para 94 It is ngnificant that the Gregory Committees report 
was prepared and published in the early 1950s, because at this stage it was widely assumed that the 
character of a film as a replicable, industrially produced, technologically mediated, collaboratively 
executed item of commerce mulitated against seeing it as the product of a single authonal vision 
Thus assumption began to be challenged with the emergence of the Prench politique des auteurs in 
the 1950s and its institutionalisation in the pages of the journal Cahiers du cinéma, but ıt was not 
until the 1960s that the auteurist movement spread beyond France. ‘[T]he pohtique proposed that, in 
spite of the industrial nature of film production, the director, like any other artist, was the sole 
author of the finished product’ (Cook and Bermnk, n 104 above, 235; for a comprehensive account 
of autewrism in film theory and critiasm, see J. Caughie, Theories of Authorship (London: Routledge, 
1981)). Salokonnel has suggested that the movement may have mottvated the recognition of direc- 
tors (as well as other creative personnel) as authors of their films under Article 44 of the 1957 French 
Law on Literary and Artistic Property (M. Salokonnel, Ownership of Rights in Audiovisual Produc- 
tions (The Hague: Kluwer International, 1997) ch 2) By contrast, the UK Copyright Act 1956 con- 
tained no such recognition, and it was not until the adoption of the Term Directive in 1993, 
mandating the recognition ın all EU Member States of the principal director of a film as one of 
its authors, that the UK was forced to amend its copyright leguslation along these lines (see n 58 
above and n 111 below) 

109 ibid para 99. 

110 1bid para 103. 
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have exerted no creative effort.” It seems clear that to protect such entities from 
copying and dissemination is to chill free expression for no corresponding public 
benefit; and to base their protection on the notion that films are mere ‘industrial 
products’ not requiring creativity risks reinforcing the discomfiting impression 
that the point of copyright is really to reward capital investment and entrepre- 
neurial acumen. 

The under-inclusiveness of the definition of film consists in the thinness of the 
copyright it defines, a copyright which simply does not reach the elements of film 
form that constitute a film as an aesthetic object. It was not entirely surprising, 
then, that the Court of Appeal in Norowzian undertook to locate and reward the 
art of film, and chose a dispute about a ‘film [which] is a striking example of a 
talented film director's art’ as the occasion on which to attempt this. Yet the effort 
to accommodate the ‘film director's art’ within the legal category of the dramatic 
work has generated new uncertainties, and new kinds of legitimation problems. 
First, it has prompted furious academic debate about whether it is legally correct 
to regard the categories of work set out in the Copyright Designs and Patents Act 
as overlapping, such that an entity which qualifies as a film under section 5B(1) 
can simultaneously qualify as a dramatic work under section 3(1)."% Second, even 
assuming that the Act supports such a construction, Norowzian has generated con- 
siderable confusion as to when exactly a film will be found to be a dramatic work, 
because no clear guidance emerges from the case in relation to this issue.” Third, 
Norowzian has resurrected the very ‘complexity of claims’ problem that the 1956 
Act’s definition of film was meant to resolve, because any number of creative 
contributors may now be able to claim joint authorship of a film considered as a 
dramatic work." Finally, by reducing the art of film to the dramatic elements 
in film, and defining drama in the very partial terms already outlined above, 





111 This follows from the interpretanon given by the courts to the concept of ‘producer’ (‘the person 
by whom the arrangements necessary for the making of the film are undertaken’) ın the 1988 Act, 
who under ss 9(2)(ab) and 178 1s deemed to be an author of a s 5B film. This interpretation privi- 
leges the activities of providing finance and exercising organisational control over the production 
process as marks of producer-ship. see especially A&M Records Ltd v Video Collection International Ltd 
[1995] EMLR 25. As a result of the Term Directive 1993, which aimed to harmonise inter alia the 
definition of film authorship throughout the EU, the 1988 Act was amended by the Copynght 
and Related Rughts Regulations 1996 to provide that the pnncipal director of a film shall be con- 
sidered an author of the film jointly with 1ts producer 

112 Hyde Park Residence v Yelland [2000] EMLR 363 1s precisely such a case. For criticism of this case, see 
R- Burrell, ‘Defending the Public Interest’ (2000) 22(9) EPR 394. 

113 Copyright Committee, n 69 above, para 88 ‘At the best, the ... film has called forth in its produc- 
tion a measure of artistic skill, but there 1s always a great measure of what is only technical and 
industrial in 1ts manufacture’ (ibid para 86). Perhaps ngnificantly, the Gregory Report’ ultimate 
explanation for why, nonetheless, films deserved a specific place in the taxonomy of entities pro~ 
tected by copyright was ‘the mmple and common sense view that films have by now established 
themselves as a sufficiently recognisable commodity to be grven a category of their own’ (ibid para 
100, emphasis added) 

1144 Compare L A. Stamatoudi, ‘“Joy” for the Claumant Can a Film also be Protected as a Dramatic 
Work? [2000] 1 IPQ 117 with R Arnold, Joy: A Reply’ [2001] 2 IPQ 10. 

115 ‘Sometimes a film will smply be a recording of something which is not a dramatic work. At other 
times it will not be a recording ofa dramatic work but a dramatic work in itself” (Nomwzian v Arks 
Limited (No 2), n 87 above, 367, per Nourse LJ) 

116 Kamina, n 11 above, 141-153. 
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Norowzian has both revealed the legal conditions of possibility for the commercial 
dominance of fiction cinema, and exposed the large gap between this conception 
of film aesthetics and the much wider conceptions that are adhered to by film 
practitioners, theorists and audiences. In other words, the ultimate legacy of 
Norowzian has been to map out a site of instability in copyright discourse that 
is now proving to be a space for critical reflection about the law’ role in relation 
to film. 
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Restorative Justice in Business Regulation? The Australian 
Competition and Consumer Commission’s Use of 


Enforceable Undertakings 
Christine Parker* 


Enforceable undertakings are now used extenstvely by both the Australian Competition and 
Consumer Commission (ACCC) and other Australian regulators to formalise decisions to forego 
enforcement litigation on the basis that offenders will correct their misconduct and comply ın the 
future. A ‘fairness’ critique warns that regulators might exert undue pressure in negotiating en- 
forceable undertakings and that the terms agreed might be inappropriately broad and not legally 
authorised. A ‘bias’ antique argues that enforceable undertakings favour business above the public 
interest in taking tough court action against business offences The article draws on empirical 
research into the ACCC’ use of enforceable undertakings to show how they are used in practice, 
and argues that, 1f appropmately umplemented, enforceable undertakings can be a valuable ‘re- 
storative justice’ alternative to traditional regulatory enforcement action, smultaneously addres- 
sing both fairness and bias concerns 











INTRODUCTION 


It 1s quite common for regulators to decide not to take tough enforcement action 
against possible regulatory breaches on the basis that they can accomplish accep- 
table (perhaps even superior) compliance through negotiation and settlement 
with (alleged) offenders.’ Enforceable undertakings are an Australian develop- 
ment that legitimate and formalise such agreements? Under section 87B of the 
Trade Practices Act 1974 (Cth) (IPA), the Australian Competition and Consumer 
Commission (ACCC) has power to accept undertakings in connection with any 
matter for which the Commission has a power or function. Once accepted, the 
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1 Empirical researchers have found ‘negotiated compliance’ to be very common in both the British 
and Australian context. See A. Ogus, Regulation. Legal Form and Economic Theory (Oxford: Claren- 
don Press, 1994) 97 on ‘negotiated compliance’. For empirical studies of the compliance practices of 
regulators see P. Grabosky and J. Braithwaite, Of Manners Gentle: Enfonement Strategies of Austrahan 
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undertakings are enforceable in court. Potential ACCC enforcement actions that 
have recently been settled by enforceable undertakings include selling cots, sun- 
glasses, bicycles and other goods that do not meet prescribed safety standards, col- 
lusive arrangements and exclusive dealing between health care providers, 
misleading and deceptive advertising of air fares, and unconscionable and mis- 
leading conduct by fire protection businesses in failing to perform contracted 
maintenance services and checks of fire protection equipment for customers. Be- 
cause of their efficiency, flexibility and effectiveness, enforceable undertakings are 
generally well regarded by regulatory staff, industry and lawyers? The ACCC’ 
enforceable undertaking power has been considered so successful, it is now being 
copied in a number of other regulatory regimes.* 

Some commentators, however, have suggested that section 87B may confer 
‘unacceptably broad discretionary power on the Commission for which it is in- 
adequately accountable’.® Certain critics (mostly big business and commeraal 
lawyers) have even said that the ACCC has used ‘its position of strength to ‘bully’ 
business into complying with its directives without necessarily sticking to the 
formal legal process;° and that the ACCC has been too willing to ‘twist arms to 








3 See ALRC, a ag er aaa AEEA EAEE 
wealth of Australia, 2003) para 

4 espa si Os py SO eR E AE E EA 
rate law and financial services regulator) was grven the power to accept enforceable undertakings 
in July 1998 see ASIC Act (Cth), ss 93A, 9AA. The Australian Prudential Regulatory Authority 
also has the power to accept enforceable undertakings under Superannustion Industry (Supervi- 
sion) Act 1993 (Cth), s 262A. The Civil Aviation Safety Authonty has the same power (as of July 
2003) under Civil Aviation Act 1988 (Cth), s 31A and so does the New South Wales Department of 
Pair Trading under Pair Trading Act 1987 (NSW), s 73A, the Chief Executive Officer, Queensland 
Department of Industrial Relations under Workplace Health and Safety Act 1995 (Qld), Part 5 (as 
of June 2003) The Secretary of the Tasmanian Department of Infrastructure, Energy and Re- 
sources has the power to enter nto enforceable agreements rather than prosecuting a breach under 
Workplace Health and Safety Act 1995 (Tas) s 55A (as of November 2002). Other regulators that 
have asked for the power to accept enforceable undertakings include the Australian Broadcasting 
Authonty (ALRC, Discussion Paper 65, Chapter 16, footnote 66) and the New South Wales Office 
of the Legal Services Commisnoner 2000, Final Submission to NSW Law Reform Commission Issues 
Paper 18 — Lawyers and Complaints: Review of Part 10, Sydney. See also S Streets, P. Kruzas and 
M Payton, ‘Environmental Undertakings Ownership and Obligations’ (2002) 19(3) Exvironmen- 
tal and Planning Law Journal 180, proposing enforceable undertakings powers for environmental 
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(Oxford: Hart Publishing, forthcoming) chs 6 and 7. See also T. Voon, ‘Overstated Undertakings 
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R Zumba, Section 87B Undertakings Theres No Accounting For Such Conduct? (1997) 5 Tade 
Practices Law Journal 121 
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2000 (Canberra: Parliament of the Commonwealth of Australia, 2001) 41. Some critiasms are 
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Battle to His Opponents (11-12 May 2002) pie ai car E C Ryan, Why Fels Jumped’ 
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‘extract’ unjustified or unduly expansive undertakings.” This ‘fairness critique’ 
concludes that the discretion to enter into an enforceable undertaking (on the part 
of both the regulator and the regulated entity) must be confined and narrowed so 
that undertakings resemble, as much as possible, lenient, non-punitive versions of 
what a court might have ordered. Regulators’ powers to accept enforceable under- 
takings should be subject to greater procedural safeguards and their permissible 
content defined and limited by legislation® 

This paper argues the opposite. Enforceable undertakings are valuable because 
they are an alternative to traditional coercive, regulatory enforcement action. 
Their potential can best be described as a potential for restorative justice, although 
the ACCC itself has never described them as such. Restorative justice requires that 
all parties (the regulator, regulated entity and those affected by the breach) should 
be empowered together to make innovative, flexible and expansive undertakings 
that go beyond what a court would order with the purpose of identifying, cor- 
recting and preventing the original breach and its underlying causes. It is true that 
consent, not coercion, together with participation, transparency and accountabil- 
ity provide the only legitimate underpinning for such undertakings. However, 
fairness critiques of enforceable undertakings over-estimate the power of most 
regulators in most circumstances to dictate and enforce the provisions of enforce- 
able undertakings. They also ignore or under-estimate the ways in which restora- 
tive justice in the negotiation of enforceable undertakings can meet concerns 
about adequate procedural fairness and accountability. 

In contrast to the ‘fairness critique’ of enforceable undertakings is a ‘bias cri- 
tique that suggests enforceable undertakings are just another example of the pri- 
vileged treatment usually given to business deviance in comparison with street 
crime. It is a ‘soft option’ that gives business offenders another chance to comply 
voluntarily when it would be more appropriate and effective to punish them 
in proportion to the massive amounts of financial harm their conduct has caused 
and their greater capacity to pay.” According to this critique the popularity of 











7 See HR Standing Committee on Economics, Finance and Public Administration, n 6 above, 41 
for the allegation of &rm twisting’. See Busness Council of Australia, Submission to the Trade Prac- 
tices Act Review #£71 (2002) 66 for the allegation that the ACCC uses the threat of litigation to 
‘extract’ terms Both terms were also used by lawyers in the interviews for this research. See also 
Business Council of Australia, Submission to the Thade Practices Act Review Z#71 (2002) 53-61, Austra- 
han Bankers Association, Submission to the Thade Prsctices Act Review 74118 (2002) 12-13, Minter 
Ellison Legal Group, Submission to Trade Practices Act Review #£48 (2002) 12 All submissions to 
the 2002-2003 Dawson Committees Review of the Trade Practices Act are available at hetp:// 
oTa gov.aufsubmissions asp (last visited 1 May 2003) 

8 n 3 above, para 16.79-16 86 and 16.114, and recommendations 16-2 and 16-3 See also refer- 
ences at n 5 and 7 above. 

9 For example see H. Glasbeek, Wealth by Stealth. Corponste Crime, Corpomte Law, and the Perversion of 
Democascy (Toronta: Between the Lines, 2002), F Pearce and S. Tombs, Ideology, Hegemony, and 
Empiricism’ (1990) 30(4) British Journal of Criminology 423, F. Pearce and S. Tombs, Taxic Capitalism. 
Coporate Crime and the Chemical Industry (Dartmouth: Ashgate, 1996); S. Tombs, ‘Stemmung the 
Flow of Blood? The Iluston of Selfregulation’ (1992) 3 The Journal of Human Justice 75 See also 
K. D. Krawiec, ‘Cosmetic Compliance. An Incomplete Contracts Governance Theory’ (2003) 
81(2) Washington University Law Quarterly forthcoming; F. Haines, Corpomte Regulation: Beyond 
Pumsh or Persuade’ (Oxford: Clarendon Press, 1997), F Haines and A. Sutton, The Engineers 
Dilemma: A Sociological Perspective on Jundification and Regulation’ (2003) 39 Crime, Law and 
Social Change 1, A. Hopkins, Making Safety Work (St Leonards, NSW: Allen & Unwin, 1995). Note 
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enforceable undertakings with the ACCC and other regulators just proves that in 
the face of big business power, regulators are in more danger of being too tame 
than too game.” 

The bias critique suggests that wherever possible businesses, their managers, 
and perhaps even principal shareholders, should be pursued in the courts, prefer- 
ably through criminal prosecutions, for any breaches of the law.” By contrast this 
paper argues that when enforceable undertakings follow the dictates of restorative 
justice, they can deliver superior identification and accountability of businesses 
and their managers, and also other individuals, institutions and systems responsi- 
ble for breaches of the law than enforcement action through litigation often does. 
In a world where scholars and practitioners of regulation often note that law lacks 
sanctions that appropriately deter and remedy corporate misconduct,” enforce- 
able undertakings can also deliver superior remedies than courts to compensate 
victims, prevent future misconduct and fix systemic problems that led to miscon- 
duct. Indeed those remedies will often be more expensive and more onerous for 
corporate offenders than the fines typically ordered by courts. 

However this paper does not argue that enforceable undertakings should be 
used to the exclusion of enforcement litigation, or even in preference to enforce- 
ment litigation in every circumstance. In fact the evidence suggests that restorative 
justice in business regulation works best where it is one, cooperative, option in a 
suite of enforcement options and where it is well known that tough enforcement 
action is frequently initiated and won by the regulator.” Indeed there is no reason 
why restorative justice options, like enforceable undertakings, cannot be used in 
conjunction with court ordered penalties ın cases where punitive deterrence as 
well as cooperative rectification of wrongdoing is necessary, as 1s frequently the 
case with ACCC enforceable undertakings. At the same time that the ACCC has 
been one of the lead Australian regulatory agencies in experimenting with the 
use of restorative justice, it has also been one of the toughest (if not the toughest) 
Australian regulatory agency in terms of court enforcement action.” In fact 
the ACCC’ success in court enforcement is probably the reason for its excellent 
record in convincing businesses to agree to enforceable undertakings. The 





the commentators cited here have not written about enforceable undertakings specifically. The 
account of their critique of enforceable undertakings in this paper 1s an extrapolation from their 


broader arguments. 

10 See the famous study of Australian business regulators by Grabosky and Braithwaite n 1 above, 
which showed that Australian regulators were uniformly of manners gentle’, not punitive. 

11 See, for example, Glasbeck, n 9 above, ch 4 

12 J Clough, ‘Sentencing the Corporate Offender The Neglected Dimensions of Corporate Crum- 
imal Liability’ (2003) 1 Corponmte Misconduct eZine, available at http:/fwwwlawbookco com.au/ 
academic/Corporate-Misconduct-exn¢/html-filesfrucies asp (last visited 28 October 2003); 
ES Coffee, ‘No Soul to Damn: No Body to Kick: An Unscandalised Inquiry into the Problem of 

rporate Punishment” (1981) 79 Michigan Law Review 386. 

B LA Ayes and J. Brathwaite, Responsive Regulation. Thanscending the Deregulation Debate (New York: 
Oxford University Press, 1992); J. Braithwaite, Restontive Justice and Responsive Regulation, (Oxford: 
Oxford University Press, 2002) 

HM More recently the Australian Taxation Office has also taken a lead in experimenting with restora- 
tive justice But at the same time it has become much tougher and has been more effectrve than the 
tax authority of any nation in increasing the taking from big business and the super rich: 
J. Braithwaite, Helter Shelter: Marketing Global and Local Aggressive Tax Planning (mimeo, 2003) ch 1. 
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perception of the ACCC by business and lawyers is that it is much more likely to 
be tough and unfair than weak and accommodating in enforceable undertakings 
and other settlement agreements.” For this reason the fairness critique has been 
much more prominent than the bias critique in discussions of the ACCCS use of 
enforceable undertakings. 

The argument in this paper is partially based upon empirical evidence from an 
analysis of the terms of all ACCC enforceable undertakings entered into between 
1 January 1997 and 30 June 2002,” a review of fourteen enforceable undertaking 
audit files at the offices of the ACCC in Canberra,” and qualitative interviews 
with twenty-five ACCC staff and twenty trade practices lawyers and advisors.” 
The first part of this paper provides a brief overview of the ACCC’ use of en- 
forceable undertakings. The second part argues that, at their best (which certainly 
does not occur all the time), enforceable undertakings demonstrate restorative jus- 
tice, a form of alternative dispute resolution in which a potential conflict about 
legal liability is transformed into a negotiated resolution whereby all the relevant 
parties agree to make sure justice is done. The third and fourth parts consider, 
respectively, the proper process and content for enforceable undertakings to be a 
form of restorative justice. The fifth part examines the appropriate accountability 
mechanisms for regulators’ use of restorative justice agreements such as enforce- 


able undertakings. 


15 For detailed evidence about the actual toughness of the ACCC and also the perception of tough- 
ness of the ACCC, see C Parker and N. Stepanenko, Compliance and Enforcement Project: Preliminary 
Research Report (Canberra: Centre for Competition and Consumer Policy, Australian National 
Univernty, 2003). Available at http://fwww.cccp.anu.edu.au/projects/project] html (last visited 
27 October 2003) The data presented in this paper and the reports cited above are just one part 
ofa larger study of ACCC enforcement activity (with Vibeke Nielsen, John Braithwaite, Natale 
Stepanenko and Paul Ainsworth) which will also include a large scale survey of Australian busi- 
ness to measure perceptions of ACCC toughness and enforcement credibility in companson with 
other regulators and also ACCC fairness, and their impact on comphance. 

16 The ACCC’s Section 87B Public Register 1s available at http://www.acce gov.au/pubreg/pubreg 
hem (last visited 19 December 2002). The full text of all enforceable undertakings from 1 January 
1997 1s available at this nte. References to ACCC enforceable undertakings ın this paper will just 
refer to the date of the un 

17 The author's research on third party audit of business compliance with enforceable undertakings 
has previously been reported in C Parker, ‘Regulator-required Corporate Compliance Program 
Audits’ (2003) 221 Law and Policy 25(3). 

18 ACCC staff (mostly of the level of Assistant Director or above) ın Brisbane, Canberra, Melbourne 
and Sydney were interviewed as part of a larger project on compliance and enforcement. Relevant 
to this paper, they were asked to nominate and describe the ACCC matters that they had person- 
ally worked on and which had the most significant ımpact in terms of industry or firm compli- 
ance They were also asked to nominate the innovations in ACCC strategy that had the most 
ngnificant influence on the ACCC’ impact and effectiveness as a regulator. Trade practices lawyers 
and compliance advisors were also interviewed and asked to nominate the cases involving the 
ACCC that they had personally worked on and which had the most significant umpact in terms 
of industry or firm compliance, and also the factors that they considered most significant in mo- 
tivating clients to comply with trade practices legislanan. Because of the guarantees of confiden- 
tiality and anonymity made by the author to interviewees, interviews are not always footnoted 
throughout this paper where information from them 1s relied on Where information about spe- 
cific cases 1s discussed throughout this paper without footnote, 1t should be assumed that the ın- 
formation is reported on the authority of interviews with the key players 
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THE ACCC’S USE OF ENFORCEABLE UNDERTAKINGS 


Like many other regulators, the ACCC had always informally accepted undertak- 
ings or administrative resolutions instead of pursuing enforcement action in 
court in some cases. But in the late 1980s and early 1990s the ACCC began a delib- 
erate policy of entering into deeds of settlement with parties against whom they 
had instituted proceedings and then settled. The ACCC’ use of deeds of settle- 
ment was an innovation in policy aimed primarily at securing effective remedies 
for alleged breaches quickly without the need for drawn-out litigation and in a 
situation where the penalties available to the Commission through litigation were 
relatively puny.” Since most offences that are enforced by the ACCC are civil of- 
fences, not criminal prosecutions, the ordinary rules of contract and civil proce- 
dure could be applied to this purpose. However no ACCC deed of settlement was 
ever enforced and there was, apparently, some doubt as to their enforceability.” 
The introduction of section 87B into the TPA in 1993 was intended to recognise 
legislatively the practice of parties giving undertakings to the Commission and 
make provision for the enforcement of those undertakings.” 

Since the introduction of enforceable undertakings ın 1993, purely administra- 
tive resolutions are rarely used to settle matters” Frequently the ACCC accepts 
enforceable undertakings from companies after beginning an investigation of a 
potential breach and as a settlement of potential or actual enforcement litigation. 
The enforceable undertakings power is also used to set out the conditions on 
which the ACCC will formally or informally authorise potentially anti-competi- 
tive mergers under section 50 of the TPA.” This paper does not consider the use 
of enforceable undertakings in the merger context since they do not involve a 
situation where a breach of the law has already occurred. Merger undertakings 
set out what businesses must do in order to avoid breaching the anti-competitive 
mergers law in the future. This paper considers only the use of enforceable under- 
takings in contexts where a possible breach of Part IV of the TPA (anti-competi- 
tive conduct), Part V of the TPA (consumer protection), or less frequently Part IVA 
(unconscionable conduct), Part IVB (industry codes) or Part VB (price exploita- 





19 This history 1s based on an interview with Allan Asher (former Deputy Char of the ACCC) 
previously reported in C Parker, The Open Corponstion. Effective Seff-Regulation and Democmscy 
(Cambridge: Cambndge University Press, 2002) 249-250. 

20 Doubts about their enforceability were mentioned by a number of semor ACCC staff inter- 
viewed. It is unclear what the problem was, but ıt may have been related to problems about the 
appropnate jurisdiction in which to enforce the deeds (ie state or federal). 

21 Michael Duffy, Trade Practices Legislation Amendment Bill 1992, Second Reading Speech, HR, 
Parliament of Australia, 2405, Tuesday 3 November 1992 

22 See D Watt ‘Evaluation of the Use of s 87B Undertaking? (1998) 13 ACCC Journal 7 for umphat 
recognition that s 87B has mostly replaced administrative resolutions. The interviews with ACCC 
staff confirmed this. However admunistratrve resolutions continue to be used in some regional 
offices more than others. Also administrative resolutions were used extensively during theACCC 
campaign to enforce the law ensuring there would be no ‘price exploitation’ by business during 
the introduction of the goods and services tax in 2000- Trade Practices Act 19M (Cth) Part VB. 

23 The use of enforceable undertakings in the merger context was ın fact the pnmary reason for 
recommending the addition of s 87B to the TPA; Senate Standing Committee on Legal and Con- 
stitutional Affairs, Merpers, Monopolies and Acquisitions: Adequacy of Existing Controls (Canberra Aus- 
tralian Government Publishing Service, 1991) paras 7.41-7.48. 
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tion in relation to a new tax system) has already occurred, and an investigation has 
been conducted by the ACCC. The ACCC accepted 340 enforceable undertak- 
ings in the calendar years 1997 to 2002 inclusive, of which 281 did not relate to 
mergers. Table One provides a breakdown of the types of matters by alleged con- 
duct for which enforceable undertakings were accepted. 

The ACCC states that it will only accept an undertaking if there 1s evidence of 
a breach that would otherwise justify litigation because it is only authorised to 
accept an undertaking where it has a power or function under the TPA.” For 
the same reason, the ACCC has a policy of refusing to accept undertakings that 
deny liability. However, it is not the ACCC’: policy to insist on admissions, 
since any admissions could provide cogent evidence in a private action for the 
same breach.? An internal decision-making process 1s designed to ensure that all 
decisions to accept enforceable undertakings are made by the Enforcement Com- 
mittee (effectively a sub-committee of the Commission) with the help of a brief- 
ing document that sets out the evidence for the breach and, usually, counsel's 
opinion on the likely success of any action. The factors that the Commission con- 
siders in deciding whether to accept an undertaking rather than take action in 
court include ‘whether the conduct should attract penalties, whether the alleged 
offenders record suggests that an administrative settlement will be sufficient to 
deter ıt from future conduct, and whether there needs to be a clarification of the 
law by the courts to better inform the community at large?” 

The ACCC claims that this means the number of section 87B undertakings 
is relatively stable ... and is very small in proportion to the number of matters 
pursued’. In fact enforceable undertakings are used extensively. Table Two shows 
the number of matters in which the ACCC accepted enforceable undertakings 
compared with the total number of matters in which the ACCC took enforce- 
ment action from mid-1997 to mid-2002 for the most common types of enforce- 
ment action. It is based on data from the ACCC’s Annual Reports for the period. 
The ACCC accepted enforceable undertakings in 37 percent of matters in which 
it took enforcement action in Table Two. In 22 percent of the total matters, the 
enforceable undertaking was the only enforcement action reported. In all other 





27 ‘Trade Practices Commusnon (TPC), Section 87B of the Trade Practices Act: A Guideline on the Thade 
Practices Commission’ Use of Enforceable Undertakings (Canberra: Australian Government Publishing 
Service, 1995) 1 (The ACCC was formed by the merger of the Trade Practices Commission and 
the Prices Surveillance Authonty 1n 1997) If there 1s no breach, then the ACCC has no power. See 
ALRC n 2 above, para 71M; K. Yeung, The Public Enforcement of Austmhan Competition Law n 5 
above, 114. 

28 ibid 117. 

29 See ALRC, n 3 above, 16.94-16.109. 

30 ACCC, Submission to the Tade Practices Act Review 7£56 (2002) paragraph 1062 According to the 
ACCC’ guideline on the use of enforceable undertakings, the ACCC connders the following 
factors: the impact of the alleged breach on third parties and the community at large; the type of 
practice; the product or service involved; the sze of the corporation or corporations involved; the 
history of complaints against the corporation or corporations and of complaints involving the 
practice, the product or the industry generally and any relevant previous Court or nmilar pro- 
ceedings, the cost-effectiveness for all parties of pursuing an administrative resolution instead of 
Court action; prospects for rapid resolution of the matter; and, the apparent good faith of the 
corporation: TPC n 24 above, 4. 

31 ACCC n 27 above, para 10.233. 
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matters the ACCC took enforcement action in court, either via a consent order or 
a contested proceeding.” Thus despite its extensive use of enforceable undertak- 
ings, the ACCC still predominantly uses litigation to enforce breaches in these 
categories of misconduct (and regularly even does so in addition to an enforceable 
undertaking). Overall it has great success in litigation, with the ACCC prevailing 
in 90 percent of contested cases and about two thirds of court cases disposed of by 
court orders consented to by the offender.” 

However since 1997 the Commission has been using enforceable undertakings 


Table Two. The ACCC’ Use of section 87B Enforceable Undertakings in Certain Enforcement 
Matters 1997-2002 Compared with all Other Forms of Enforcement Action™ 








Matters Where Total 

Matters Where 387Bs Were Enforcement 
Type of Conduct 387Bs Accepted Only Enforcement Acton Matters 
Anticompetitrve Agreements 19 (27%) 8 (11%) 71 (100%) 
& Exclunonary Provisions 
Misuse of Market Power 7 (63%) 3 (27%) 11 (100%) 
Exclustve Dealing 4 (40%) 1 (10%) 10 (100%) 
Unfair Practices 66 (42%) 48 (31%) 156 (100%) 
Unconscionable Conduct H (48%) 0 0%) 29 (100%) 
Total 110 37%) 60 (22%) 277 (100%) 


34 The data in this table 1s based on the ACCC’ Annual Reports for the years 1997 to 2002. The way matters are 


reported m the Annual Reports does not generally match the way enforceable undertakings are reported on the 
Public Register of Enforceable Undertakings, on which Table One 1s based According to the Public Register 


ngnificantly more enforceable undertakings were accepted by the ACCC than 1s reported ın the Annual Re- 
ports This may be because the Annnal Reports tend to report things by matter, but for each matter there may 
be several alleged offenders, each of whom may mdrvidnally enter mto a separate enforceable undertaking 


less frequently.” After an internal review of enforceable undertakings, published 
in 1998, the ACCC apparently felt that enforceable undertakings were being over- 
used in some cases where enforcement action with a tougher, more public, deter- 
rent effect would be more appropriate. The report noted that, 


circumstances may dictate a course of action which not only publicises the matter 
[via an enforceable undertaking that is publicly available], but takes the next step 
of clothing it with the authority of the Court so as to further ensure compliance 
by others — perhaps a court order prohibiting specified conduct. Finally, further 
circumstances may dictate that the additional step of public and judicially deter- 
muned punishment is warranted to influence compliance by others.” 





32 The numbers of administrative settlements (ie enforcement action that is neither an enforceable 
undertaking nor a court action) are not reported in the ACCC’s Annual Reports, but appear to be 
very small on the basis of the authors’ interviews with ACCC staff 

33 See Parker and Stepanenko, n 15 above, for detailed statistics. 

35 There was an increase in use of enforceable undertakings in 1999 which can be explained by the 
ACCC’ temporary jurisdiction to act against misconduct in relation to the introduction of a 
goods and services tax in Australia. See Table One. 

36 Watt n 22 above, 8. Watt was an ACCC Associate Commissioner. 
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Some ACCC interviewees confirmed that there had been a conscious scaling 
back of the use of enforceable undertakings after 1998, but others were not aware 
of any change of policy.” 

In matters considered less serious, such as misleading and deceptive advertising 
and other unfair practices, enforceable undertakings were the only form of enfor- 
cement action in nearly a third of matters (see Table Two). However enforceable 

dertakings alone were used ın only 11 percent of matters relating to alleged 
anti-competitive conduct and exclusionary provisions, matters that are consid- 
ered more serious. In those more serious cases, the ACCC is more likely to seek a 
consent order in court than an enforceable undertaking to settle the matter, and 
an enforceable undertaking is more likely to be used only for supplementary re- 
medies that cannot easily be obtained via court order, such as implementation and 
monitoring of compliance programs. For example, in the enforceable undertak- 
ings given to the ACCC by individual directors in a major case concerning collu- 
sive behaviour and misleading and deceptive conduct in the fire protection 
industry, individual directors promised to use their best endeavours to ensure their 
companies complied with their undertakings, complied with their obligations to 
pay penalties, and continued in business until they paid their penalties. 

ACCC enforceable undertakings usually begin with a background section that 
provides a brief description of the company and the relevant conduct, and con- 
clude with an acknowledgement that it is the Commissions policy to publicase 
undertakings in media statements, Commission publications and on the public 
register of section 87B undertakings.” The undertakings typically include, firstly, 
a positive commutment by the alleged offender to cease the alleged misconduct 
and not recommence it, and, secondly, provisions for compensation, reimburse- 
ment or redress to affected parties, and other corrective action as appropriate (eg 
corrective advertising). From the beginning, most enforceable undertakings also 
included a third preventive element — the inclusion of a requirement to imple- 
ment a compliance program and to have the implementation of that program 1n- 
dependently reviewed. One hundred and seventy three of the 257 enforceable 
undertakings given by firms from 1997 to 2002 (excluding merger undertakings) 
include an undertaking to implement a specified compliance program.” 
Fourthly, the enforceable undertaking may also include requirements that the 
Commission calls ‘community service orders’ such as funding or implementing 
an industry or consumer compliance education program. A total of only nine en- 





37 A number of lawyer and industry interviewees commented adversely on the ACCC apparent 
lack of willingness to use enforceable undertakings in particular cases. Some also reported experi- 
ences of negotiating a settlement with the ACCC that they thought could be implemented via an 
enforceable undertaking, only to find that once the deal was concluded, the ACCC took them to 
court for consent orders regardless. Note however that it 1s the ACCC% policy not to accept an 
enforceable undertaking as full settlement of a matter once proceedings have been instututed since 
at that stage there must be opportunity for the court to scrutinise the settlement 

38 See enforceable undertaking with John Preece, Roy Tesch, Denis Brett and Nigel Rehbock — Tr- 
dent Pure Protection Pty Ltd (collectively the directors), 9 January 2001, enforceable undertaking 
given by Premier Fire Protection (Qld) Pty Ltd and Gregory John Bourke, 1 March 2001 

39 These elements are set out in TPC n 24 above, 7-10. 

40 Twenty-four enforceable undertakings were given by individuals only. 
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forceable undertakings (excluding merger undertakings) included community 
service orders in the calendar years 1997 to 2002. 

According to the Ministers second reading speech, the introduction of section 
87B into the TPA recognised that the practice of accepting undertakings was 
efficient in avoiding ‘prolonged litigation’, saved the Commonwealth and the 
businesses concerned ‘considerable cost’, and provided outcomes that were ‘advan- 
tageous to affected third parties and consumers generally’. ACCC staff also see 
enforceable undertakings as one of their most successful innovations in enforce- 
ment strategy.” Enforceable undertakings are generally considered, by both law- 
yers and ACCC staff, to be quicker, cheaper and more predictable than litigation. 
Yet in contrast with purely administrative resolutions, ACCC staff pointed out 
that there is a legal basis to the outcomes negotiated. They are not bare promises, 
they can be enforced and they can be, and indeed always are, made public 

However it is not merely their practicality that makes enforceable undertak- 
ings popular with the ACCC and others. It is also their effectiveness and flexibil- 
ity in resolving the problems identified by an investigation of alleged misconduct. 
The Minister's second reading speech for the introduction of section 87B recog- 
nised the ‘importance and desirability of affording the Commission a flexible ap- 
proach to the resolution of trade practices matters’.* In interviews, ACCC staff 
said that enforceable undertakings provide the scope to discuss corporate compli- 
ance with businesses in a constructive, less adversarial way to ‘try and genuinely 
fix the problem’. They allow for more innovative, expansive and preventive re- 
medies than court orders. For example, the early deeds of settlement included un- 
dertakings to provide refunds that were significantly larger than the tiny penalties 
available under the TPA before 1993, and enforceable undertakings have continued 
to provide for significant compensation.** Insurance company AMP’s 1995 en- 
forceable undertaking included payments of up to $50 million, and perhaps 
$100 million to rectify the consequences of alleged misleading and deceptive 
conduct in the way the value of a certain investment account policy was 
calculated.” Businesses also regularly give enforceable undertakings to imple- 
ment extensive (and potentially expensive) preventive compliance programs, 




















41 Three relate to anti-competitive conduct, two to misleading and deceptive conduct and four to 
unconscionable conduct. 

42 Duffy n 21 above 

43 When asked what they considered to be the ACCC'’s most successful innovations in enforcement 
strategy over the last five years, twelve out of twenty-five ACCC interviewees nominated en- 
forceable undertakings The next most frequently mentioned strategy was the increase in penal- 
ties that occurred around the same time This was mentioned by five interviewees. The 
information ın this paragraph on the advantages of enforceable undertakings 1s also based on an2- 
lysis of these interviews. 

44 Duffy n 21 above. 

45 Interview with ACCC staff member 

46 Before 1993 penalties were up to $250 000 for corporations and $50 000 for indrviduals. After 
1993, they were raised to $1 000 000 and £500 000 respectively Further increases have recently 
been recommended in D. Dawson, J. Segal and C Rendall, Review of the Competition Provisions of 
the Tade Practices Act (Dawson rt’), Commonwealth of Australia, 2003. 

47 The exact figure is not known as the undertaking set out a process for identifying and compensat- 
ing all those affected. It did not set out a lump figure of compensation. For a brief account of this 
case see F Brenchley, Allan Fels: A Portrait of Power (Milton, Qld: John Wiley & Sons, 2003) 123. 
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even though the courts have been reluctant to order the implementation of exten- 
sve compliance programs “° In some cases businesses have also promised to con- 
duct or pay for industry compliance education and for corrective advertising, 
although the courts have been unable, until recently, to make such orders for tom- 
munity service’ and corrective advertising.” 


THE POSSIBILITY OF RESTORATIVE JUSTICE IN ENFORCEABLE 
UNDERTAKINGS 


Neither the Minister, who introduced section 87B into the Act, nor the ACCC 
have ever described the use of enforceable undertakings as ‘restorative justice’. 
Nevertheless, restorative justice provides a plausible theoretical rationale for the 
attractions of enforceable undertakings and a basis for critically assessing regula- 
tors’ practice in accepting enforceable undertakings. This paper does not argue that 
the ACCC’s enforceable undertakings have always demonstrated restorative jus- 
tice. However the enforceable undertaking process, as it 1s intended to work, de- 
monstrates at least a partial realisation of restorative justice, and at their best 
ACCC enforceable undertakings have demonstrated restorative justice very well 
indeed, as in the two examples cited below. Nevertheless the incipient potential 
for restorative justice in enforceable undertakings can be used as a yardstick to 
critique the actual use of enforceable undertakings by the ACCC. 

According to John Braithwaite, ‘restorative justice is a process whereby all the 
parties with a stake in a particular offence come together to resolve collectivel 
how to deal with the aftermath of the offence and its implications for the future? 
Those who have a‘stake in a particular offence’ include ‘primarily the victim(s), the 
offender(s), and affected communities. Restorative justice is therefore about ‘re- 
storing victims, restoring offenders and restoring communities.” Jennifer Lle- 
wellyn explains that ‘restorative processes are founded on a conception of justice 
as fundamentally concerned with restoring relationships’. But ‘restoring relation- 
ships does not necessarily mean restoring personal or intimate relationships; 
rather, it means restoration of social relationships of equality’ Thus restorative 
justice requires more than justice for the individuals most directly affected by a 
particular breach. It requires doing justice ın the broad context of the wrong that 





48 See ACCCv Real Estate Institute of Western Austmlia [1999] ATPR 41-673, ACCC v Ruml Press [2001] 
ATPR 41-833; ACCC v Wizard Mortgage Corporation [2002] ATPR 41-903 However s 86C àin- 
serted ın 2001) now explicitly authorises the court to make a probation order that includes an 
order to implement a compli system. 

49 The addition of s 86C to the TPA in 2001 authonses the court to make non-punitive, probation 
orders (including orders for compliance programs), community service orders and corrective ad- 
vertising orders where a person has engaged in conduct contravening the Act. Section 86D now 
also gives the court the power to make adverse publicity orders” where a person has been ordered 
to pay a penalty or is guilty of an offence under Part VC. For discussion of the use of ss 86C and 
86D see ACCC v Hgin Mobile Austalia (No 2) [2002] FCA 1548 (Unreported, 11 December 2002). 

50 Braithwaite n 13 above, 10. 

51 id 11. 

52 J. Llewellyn, ‘Dealing with the Legacy of Natrve Residential School Abuse ın Canada: Linganon, 
ADR, and Restorative Justice’ (2002) 52 University of Toronto Law Journal 253, 289. 
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has been done: Achieving social equality requires attention to the relationships 
between and among the individuals, groups, and communities involved. Further, 
in restoring relationships, restorative justice must be concerned both with the 
discrete wrong and with its relevant contexts and causes’ Braithwaite says 
that its core values are about healing, rather than hurting, moral learning, com- 
munity participation and community set respectful dialogue, forgiveness, 
responsibility, apology and making amen: Both the process and the content 
of negotiated resolutions can be restorative: i negotiation process should be con- 
sensual, inclusive and a genuine attempt to identify and resolve all the problems 
that led to the misconduct, and the permissible outcomes should be interpreted as 
broadly as possible in relation to both the remedies and the people responsible for 
implementing them. 

Restorative justice is primarily discussed in relation to individual criminal of- 
fenders in contrast to the punitive, legalistic and formal justice of court prosecu- 
tion. However, it can also be applied to business offenders (and to a wide variety 
of other situations of conflict and injustice).™ The incipiently restorative philoso- 
phy of the early Trade Practices Commission (as the ACCC then was) deeds of 
settlement was no accident. They were driven top-down from Allan Asher as a 
Commissioner (later Deputy Chairman) who was engaged in regular conversa- 
tion about the strategy with John Braithwaite (a leading restorative justice scholar) 
who was a part-time Commissioner between 1985 and 1995. Braithwaite himself 
and most other restorative justice activists in Australia did not, however, start talk- 
ing about what they were doing as ‘restorative justice’ until the mid-1990s. In his 
book on Restorative Justice and Responsive Regulation, Braithwaite cites the Trade 
Practices Commissions handling of a high profile investigation concerning the 
mis-selling of insurance products i in remote Aboriginal communities as a paradig- 
matic use of restorative justice in business regulation.” The Aboriginal insurance 
case was resolved by deeds of settlement about six months before the addition of 








53 ibid 290 

54 Brathwaite n 13 above, 11 

55 ibid. See Parker n 19 above, 253-255 for further discussion of the role of restorative justice ın busi- 
ness regulation and compliance. 

56 Personal conversation with John Brathwaite, May 2003 Ar the beginning of the 1990s, 
Braithwaite convened a lunch at University House, Australian National University attended by 
key people at the TPC (including 1ts Deputy Char and CEO), the Attorney Generals Depart- 
ment, consumer movement leaders and University of Sydney Professor Brent Fisse (who subse- 
quently was appointed as an Australian Law Reform Commussioner to develop a suite of reforms 
to remedies available under the TPA) The meeting decided to push for an ALRC reference from 
the government on refining penalties and remedies, including enforceable undertakings In fact 
the proposal to include the enforceable undertakings power in the Act was readily accepted by the 
government even before the ALRC inquiry which eventually reported ın 1994 ALR, Compli- 
ance with the Thade Practices Act 19M, ort 68, (Sydney: ALRC, 1994) 

57 Braithwaite n 13 above, 22-24. Brar ite was personally involved in this case as a part-ume 
Commusnoner of the ACCC at the tme See B. Fisse and J. Braithwaite, Corpoastions, Crime and 
Accountability (Cambridge. Cambridge University Press, 1993) 232-237 for an earlier account of 
the case by Braithwaite. See also P. Ainsworth, The Ideals and Practice of Competition Policy: Regulation 
and Struggles OverThading Practice, PhD Thens, School of Humanities, Faculty of Arts, Griffith Uni- 
versity (1999) ch 5, for a detailed analysis of the investigation and its resolution, and A Ducret 
"The Sale of Insurance at Aboriginal Communities’ (1993) 143) Criminology Austmlia 6—8 for the 
relevant ACCC Regional Director's description of the case 
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section 87B to the TPA. It provided compelling support for the recommendation 
that the Commission be empowered to accept enforceable undertakings in rela- 
tion to ordinary investigations, as well as merger authonsations. 

The Aboriginal insurance mis-selling investigation concerned allegedly mis- 
leading and deceptive conduct by insurance agents.® This conduct included 
agents misrepresenting or inadequately explaining policies prior to purchase by 
uneducated people who did not understand what they were purchasing. For ex- 
ample, people were told that they could get their money back after two years if 
they were not happy, or they were told they would be able to buy a car after two 
years with the money from their policy. In fact approximately 80 percent of the 
first two year’s premiums would be dissipated by fees and commissions. Most 
policies were sold to people who were technically unemployed, but involved in 
‘work for the dole’ schemes run by Aboriginal Community Councils. People 
signed up to pay their premiums via payroll deduction from the unemployment 
benefits they received. Officers at the Department of Social Secunty discovered 
the problem when people tried to claim on their policies but found that because 
they had come in and out of the work for the dole scheme, their policy had lapsed 
(even if they had recommenced paying contributions through payroll deductions 
when they came back to the scheme). The Department of Social Security alerted 
the ACCC who commenced an investigation. 

The process for resolution of these problems was restorative. It involved face to 
face meetings between the ACCC, senior company managers and the stake- 
holders and communities affected. Senior insurance company managers came 
away ashamed from visits to remote Aboriginal communities where they met 
with the victims of insurance mis-selling and fraud, local Aboriginal community 
councils, regulators and local officials from the Department of Social Security. 
Braithwaite also reports that the ACCC held meetings with insurance regulators, 
industry associations and the Prime Minister about broader policy reforms that 
might be necessary to address structural reasons for the misconduct and to prevent 
and remedy such misconduct in the future. The outcomes of the process were also 
restorative — the various parties to the negotiations identified and fixed failures at 
all levels from individual responsibility to policy failure and education of Abori- 
ginal consumers. The negotiated resolutions to the case included the insurance 
companies agreeing to voluntary compensation to thousands of policy holders, 
funding of an Aboriginal Consumer Education Fund in order to ‘harden’ abori- 
ginal consumers against potential future musrepresentations, internal investiga- 
tions to identify those responsible and to improve compliance processes, and the 
dismissal of scores of insurance agents and even some senior managers. Policy 
changes also occurred within the Department of Social Security and in the 
regulatory and self-regulatory arrangements for the insurance industry. 

These outcomes were significantly better than could have been expected 
through litigation. The evidence from Aboriginal consumers from remote com- 
munities may have been unreliable since many required interpretation and the 
events had often occurred years previously. For many of the victims, their claims 








58 This would breach s 52 TPA 
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would have been time-barred because the wrongful conduct occurred so long 
ago. Nor would the Commission have been able to take representative action 
for compensation for the wronged consumers because of the provisions governing 
the relationship between the TPA and the relevant insurance legislation.” Further- 
more the broader practices that led to the conduct may not have been uncovered 
and reformed.” As a part of a restorative process, the companies involved volun- 
tarily chose to compensate victims despite these problems, rather than fight them 
all the way in court. Indeed in the meetings at the Aboriginal communities, senior 
managers apologised to victims for the conduct of their companies, and they also 
did so on television. 

The telecommunications Slamming’ case of 2000 is a more recent example of a 
case where wide-ranging restorative resolutions to business misconduct were 
facilitated through enforceable undertakings. ‘Slamming’ refers to deceptive 
door-to-door sales tactics and telemarketing methods that result in customers’ ser- 
vices being illegally (ie without legitimate authorisation) transferred from one 
service provider to another. The conduct in this case was not only misleading 
and deceptive, but also unconscionable in many cases since elderly and disabled 
people were taken advantage of The conduct was investigated because of a sharp 
rise in complaints about slamming to the Telecommunications Industry Om- 
budsman who alerted the ACCC. Judging by the number of complaints, these 
practices were endemic in the relatively recently deregulated telecommunications 
industry at the time. There had also been previous outbreaks of ing invol- 
ving a range of telecommunications companies of all market positions." Com- 
pared with the Aboriginal insurance case, the victims of the slamming conduct 
were a diffuse group who each suffered only a small amount of damage. (There 
was no allegation of inferior phone services being offered once the customer was 
transferred.) Yet overall the conduct was egregious: vulnerable people were tar- 
geted, sales agents lied about the company they worked for, and some transfer, 
authorization and other documents were simply forged. 

The ACCC’ investigation identified two moderately well known telecommu- 
nications companies as being involved in the conduct. Both were trying to break 
into the newly competitive local telephone market against the incumbent (former 
government monopoly) provider and its main competitor. Both had outsourced 
door-to-door marketing to one particular company, among others, and this com- 
pany too was a target of the ACCC investigation. The ACCC instituted court 
action and face-to-face meetings were held between ACCC staff and the Chief 
Executive Officers of the two telecommunications companies. Once the CEOs 
became aware of the evidence the ACCC had of how egregious the conduct of 
their agents had been, and the fact that their companies would be liable for that 
conduct, the case settled by enforceable undertakings and admissions to the court. 


In the undertakings the companies agreed to notify all customers acquired during 





59 See Ducret, n 53 above, fora discussion of these potential difficulties. 

60 Braithwaite n 13 above, 24. 

61 Unconscionable conduct towards consumers breaches s 51AB TPA 

62 Telecommunications Industry Ombudsman, Media Release, 30 May 2000 Available at http:// 


www tio.com.au/mediastatements/releases/2000/release14 htm (last visited 1 March 2003). 
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the relevant period of the breaches that had occurred and to invite them to make 
contact if they felt they had been affected. They also agreed to consider all com- 
plaints and, where they found that a transfer was not authorised, to reverse 
the transfer if the customer wished, and reimburse all payments made by the 
customer during the relevant period, or not seek payment for services provided 
during that period. 

It was quickly apparent that, despite any good intentions they might have, the 
telecommunications companies had very little capacity to ensure compliance by 
the casual employees (often students and backpackers) who were actually market- 
ing their products. The only message that was getting down to the marketers was 
that the entire structure worked on a commission basis — the more transfers, the 
more the door knocker was paid, the more the marketing company was paid, the 
more the telecommunications company made. It was obvious that the common 
practice of outsourcing marketing needed to change. Therefore the enforceable 
undertakings included provisions for the telecommunications companies to re- 
view not only their own compliance programs but their selling channels and 
methods and arrangements for transfer. One of the companies had already 
realised that its (outsourced) door-to-door marketers had tended to use un- 
savoury techniques. It had responded by starting to move towards using telemar- 
keting for the bulk of its marketing. The ACCC investigation prompted it to 
move completely to telemarketing and also to bring the control of the telemar- 
keting function in-house. The second telecommunications company collapsed 
soon after the ACCC case due to fundamental failures of its business processes 
and controls. It seems that its inability to control its agents’ sales tactics was only 
one of its many failures. A number of other telecommunications companies also 
moved the bulk of their marketing to telemarketing at least partially to avoid the 
problems highlighted by the ACCC action. As a result there was a significant 
drop in complaints about slammung, although a couple of years later the Telecom- 
munications Industry Ombudsman reported that complaints about the sales tac- 
tics of telemarketers had begun to rise, although the conduct here does not appear 
to have been as egregious as the earlier conduct.* Two of the marketing compa- 
nies also entered into enforceable undertakings with the ACCC. 

Hence the ACCC enforceable undertakings accomplished not only compensa- 
tion and rectification for the affected consumers but an improvement in industry 
structures. But the story does not end there. The extent of slamming conduct 
identified in this case also had the capacity to significantly damage consumer 
confidence, and hence competition, in the recently competitive local telephony 
market. As a result, the Australian Communications Industry Forum (ACIF) 
set up a working party that drafted a new customer transfer code addressing all 








63 See P. Barry, The Great One Tel Grveaway’ (2002) 8 April The Age. Available at www.theage 
com au (last visited 10 December 

64 Por evidence of decrease in complaints about slamming because of ACCC case, see Telecommu- 
nications Industry Ombudsman, ‘Ombudsman’ Overview’ in Annual Report 2000/2001 (Mel- 
bourne). Available at http //www.tio com.au/publications/annual reports/annual 2001 Lhtm (last 
visited 1 March 2003). For concern about increase in complaints about telemarketing, see Tele- 
communications Industry Ombudsman, Media Release 22 May 2002. Available at http.// 
www.tio. com.au/media statements/R ELEASES/2002/release 02. htm (last visited 1 March 2008). 
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the issues raised in the ACCC investigation. ACIF is an industry-based self- 
regulatory body, however it has strong inclusion of consumer and government 
stakeholders on each of the various committees that sets standards. The enforce- 
able undertakings required the telecommunications companies (who were mem- 
bers of ACIF) to join up to the new code as soon it was formally agreed. The 
existence of the code also makes it easier for the industry ombudsman to resolve 
new complaints and disputes relating to customer transfers. Finally, the telecom- 
munications companies agreed to donate halfa million dollars each to be used in a 
public education campaign about consumer rights in telecommunications — an- 
other example of an attempt to ‘harden targets’ against misconduct by sales agents. 
The marketing companies agreed to donate much smaller amounts. The money 
was eventually used by ACIF in consultation with the ACCC and relevant con- 
sumer groups for the ‘It’s your cal? public education campaign. This education 
campaign was designed to empower consumers to grasp the advantages of com- 
petition, and to counteract the publicity surrounding the slamming misconduct 
and ACCC enforcement action which may have dampened consumer confidence 
about swapping from the dominant market player to one of its competitors. The 
introduction of the customer transfer code also attempted to change the culture 
and practices of the industry so that consumer confidence in competition would 
be justified. Hence the enforceable undertakings resulted in an attempt to restore 
the benefits of competition to the whole market, as well as correction of the 
individual breaches identified. 

The process for agreeing to each of the outcomes from the slamming case was 
also restorative in the sense that a wide variety of people with a stake in the 
misconduct participated ın various deliberations about what should be done to 
correct and prevent further problems occurring — from the ombudsman who 
was able to represent the concerns of consumers who had made complaints, to 
industry and consumer group representatives through ACIF’s part in responding 
to the case. These deliberations canvassed a broad range of solutions that extended 
far beyond compliance mechanisms within the two companies involved. The 
deliberation did not all occur in one big restorative justice ‘conference’ before 
the enforceable undertakings were concluded. Yet the provisions agreed in the 
enforceable undertakings facilitated various deliberations at different times and 
places in a way that a traditional court process would not have done because a 
court would be unlikely to order all the remedies incorporated in the enforceable 
undertakings. Furthermore, it is likely that the CEOs of the two companies 
were only willing to commut to such extensive corrective and preventive action 
because they had the chance of a face to face negotiation where an enforceable 
undertaking was an option, and where they were personally confronted with 
the evidence of the shameful conduct of their employees and agents and its impact 
on their victims. 





65 Interview with Holly Raiche, ACIF 31 March 2003, on file with the author and ACIP, Industry 
Code. Customer Dansfer, ACIF C546: October 2001. ACIP had already identified these issues as 2 
problem and had commissioned a research report on the topic. Communications Law Centre, 

r r ENERGA: Consumer Experiences with Selling Practices (Sydney: ACIB 1999). 
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CRITICAL ANALYSIS OF THE ACCC’S USE OF ENFORCEABLE 
UNDERTAKINGS 


Although as noted the use of negotiated resolutions to potential enforcement 
action is generally supported by lawyers, industry and commentators,” some of 
the specific ways ın which the ACCC uses its discretion to negotiate and accept 
undertakings has been criticised. In contrast to the optimistic focus on the poten- 
tial of enforceable undertakings to deliver (restorative) justice described above, the 
fairness critique’ of the use of enforceable undertakings focuses on the ways in 
which they fail to live up to traditional ideas of legal and procedural justice. It 
is claimed that the terms of particular enforceable undertakings are open-ended, 
expressed in broad and vague terms, or inconsistent as between different enforce- 
able undertakings. It 1s also said that the terms of ACCC enforceable undertakings 
sometimes go beyond what 1s relevant or proportionate to the alleged contraven- 
tion, or beyond what a court would order and are therefore beyond the scope of 
the TPA and not authorised by law. Concern has focused particularly on under- 
takings that include community service orders’ (such as donations to good causes 
and payments for consumer or industry education programs), compensation (via 
the provision of free or discounted goods or services), corrective advertising, and 
extensive trade practices compliance programs.” Allegations by lawyers and 
industry of ’arm-twisting’ against the Commission are also common, and ıt is 
suggested that the ACCC accepts undertakings where it has ‘dictated’ the terms 
to the other party.” It 1s said that the ACCC may have been able to bring undue 
pressure to bear on the negotiation of enforceable undertakings because of its 
power to take suspected non-compliance to court and to damage the alleged 
offenders reputation by making the suspected non-compliance public, and that 
individuals and businesses may, therefore, be ‘strong-armed into disproportionate 
or unjustified promises.” Over the last five years, the ACCC’ excellent record of 
success in the vast majority of matters it does take to court, the high degree of 





67 See Australian Chamber of Commerce and Industry, Industrial Manslaughter and Workplace Safety 
(Canberra: Australian Chamber of Commerce and Industry, 2001) arguing that in health and 
safety regulanon enforceable undertakings should be preferred to prosecutions for industrial 
manslaughter; K Yeung, ‘Negotiated Compliance S es n 5 above 

68 TRE RISE sirupa Ohee ee bie o ioneeible ar detalan ia Mud ET In that 
context the terms often place conditions on what the parties can do im order for the merger to not 
be considered ant-compettive These undertakings will not be considered here 

69 All ated in Bumness Council of Australia, n 7 above, 53-61. See also Yeung, The Public Enforcement 
of Austmlian Competition Law and ‘Negotiated compliance strategies’, Voon and Zumbo all at n 5 
above 


70 See references at notes 6 and 7 above. 

71 See Bunness Counal of Australia n 7 above, 53, 58, and Yeung, ‘Negotiated compliance strategies’ n 
5 above. Criticasms that the process 1s not truly consensual and negotiated also find indirect sup- 
port ın the fact that many enforceable undertakings seem to include very simular standard form 
dauses: H. Bird, ‘Mediated Enforcement of the Corporations Act’ mimeo on file with author, 8, 
notes that the policy requirement of standard terms for enforceable undertakings raises questions 
about whether the negotation 1s truly voluntary. On the other hand, Yeung and others, n 5 above, 
argue that there should be consistency, certainty and stability ın the terms of enforceable under- 
takings, a concern which is at odds with finding flexible, negotiated resolutions that suit the par- 
ticular conduct and context identified in each investigation. 


226 © The Modem Law Renew Lainuted 2004 


Chnstine Parker 








ae! it has attracted, its reputation for tough investigative action and institut- 

in court rather too soon than too late,” and the fact it has pulled 
back from the use of enforceable un in favour of court orders give con- 
siderable empirical credence to this critique. 

Yeung provides the most cogent and extensive analysis of the ACCC’ use of 
enforceable undertakings (and, by extension, the use of restorative justice in 
business regulation) from the ‘fairness’ perspective. She concludes that enforceable 
undertakings should be welcomed as a form of negotiation and bargaining that 
promotes responsiveness, flexibility and efficiency in regulatory enforcement. 
However she also warns of the risks of abuse of enforceable undertakings by 
regulators.” The potential risks identified are, firstly, the potential for lack of true 


consent 


the institutional imbalance ın the respective bargaining positions of the regulator 
and citizen may undermine the degree to which any agreement between them can 
fairly be described as consensual.” 


Secondly, Yeung argues that 


resort to bargaining in the context of regulatory enforcement also poses significant 
threats to the constitutional values that constrain the extent to which the goal of 


regulatory effectiveness can legitimately be pursued.” 


This second argument is elaborated by reference to ‘important constitutional 


principles’ that Yeung argues ought to apply to all Tegulatory decisions’. These 
principles are that 


regulatory decisions should be (i) authorised by law (i1) certain and stable (111) ac- 
countable and transparent (rv) procedurally fair, and (v) proportional, consistent 
and rational.” 


In particular enforceable undertakings will be problematic where the regulator's 
discretion in accepting them is insufficiently accountable, transparent or open to 
participation by proper parties and where the terms of the undertaking depart 
from legislative standards or legal authority. The fact that the negotiation of 
enforceable undertakings is typically a private and bilateral process makes these 
concerns all the more pressing. 

Yeung concludes that section 87B undertakings should be ‘used with care’ and 
accompanied by procedural safeguards.” No definite conclusions are drawn as to 





72 Deputy Commussioner Allan Asher was responsible for enforcement between 1992 and 2001 and 
has been widely ated within the Commission and outside for his strategy of ‘ready, fire, aim’, an 
activist approach to enforcement litigation’ Brenchley n 43 above, 120. 

73 See also the evidence cited at n 15 above. 

M However she does not attempt to answer the empirical question of whether, and 1f so how fre- 
quently, such abuse has in fact occurred. 

7 Yeung, ‘Negotiated compliance strategies’ n 5 above, 28 

76 thid 28. 

77 thd 12 

78 ibid 28. 
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the type of procedural safeguards that are necessary, although the possibility of 
ments review is discussed and dismissed. The availability of judicial review and 
the Commission’ responsibility to report annually to Parliament are cited as 
existing safeguards.” She also concludes that enforceable undertakings should 
not include any terms that are punitive in their purpose and should not be unduly 
onerous or disproportionate to the alleged contravention. Yeung is particularly 
concerned that ‘the settlement may impose obligations on the regulated firm 
which are more intrusive than those which would have been obtainable by litiga- 
tion.” To guard against this risk, she favours a narrow interpretation of any sus- 
pected breach and of the remedies permissible for dealing with it in the 
enforceable undertaking™ In effect, in the absence of legislative amendment 
authorising something broader, she would seek to confine the use of enforceable 
undertakings as much as possible to a consensual, non-punitive version of the 
coercive enforcement powers of the court. 

Yeung’ analysis has had some influence. On the basis of Yeung’s warnings, and 
other critiques of the ACCC’s use of enforceable undertakings cited above, the 
ALRC has recommended ‘there should be clearly articulated legislative parameters 
guiding the scope of undertakings that are appropriate for the regulated commu- 
nity to offer and for regulators to accept” These parameters should include that 
‘enforceable undertakings must beara clear and direct relationship with the alleged 
breach, be proportionate to the alleged breach, not require the payment of money 
to the regulator other than in recompense to those affected by the alleged breach, 
or in payment of the regulator's costs (if these are otherwise recoverable at law) and 
not be otherwise open-ended’** The ALRC has also recommended that legisla- 
tion require any regulator that has the power to accept enforceable undertakings to 
write public guidelines setting out the circumstances in which it will accept un- 
dertakings, examples of acceptable and unacceptable terms, what will happen if an 
undertaking is not complied with, the circumstances in which it will consider a 
request to vary or withdraw an undertaking, and when and how third party inter- 
ests will be taken into account in accepting an enforceable undertaking.” 

The fairness critique sees the main danger of enforceable undertakings and 
restorative justice as the potential for regulators to ‘bully’ regulatees. In the context 
of business regulation, however, 1t is equally true that business firms, senior 
business executives and elite trade practices lawyers might bring undue pressure 





79 ibid 26 

80 ibd 13. 

81 ibid 25; Yeung, The Public Enforcement of Australian Competition Law n 5 above, 115-117, especially at 117 

82 The Business Council of Australia (n 7 above, 53) has gone so far as to argue, based on Yeung’s 
principles, that àn undertaking should not be provided and accepted unless ıt could be made by 
a court’. 

83 ALRC n 3 above, para 16.79 

84 ibid at 16 86 and Recommendation 16-2. The ALRC has recommended that this be enshrined in a 
general Regulatory Contraventions Statute which would apply to all enforceable undertaking 
powers in the absence of specific legislative provision. No mechanism for holding regulators to 
account for complying with these guidelines 1s suggested Presumably it would be a matter to be 
reported to the Parliament The Dawson Report (n 42 above) has recommended the establishment 
of a specific Parliamentary Committee for the ACCC to report to, 

85 ALRC n 3 above, para 16 114 and recommendation 16-3. No mechanism for holding regulators to 


account for this requirement is suggested. 
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to bear on the regulator and its choice of enforcement strategies. The idea that a 
regulator like the ACCC has great informal power to force large business into 
enforceable undertakings is questionable. Large business is generally able to afford 
more and better lawyers and more drawn out litigation than the ACCC itself 
Indeed the ACCC developed the early deeds of settlement, and later enforceable 
undertakings, intentionally to provide some positive incentive for business to 
abandon long drawn out court battles and come to the negotiation table to resolve 
matters quickly and constructively. It has also been said that the ACCC; ability to 
publicise alleged misconduct puts them at an unfair advantage. But where large 
businesses spend millions on advertising and political lobbying every year, and 
can spend millions on legal action if they wish to, it is difficult to see how one 
could conclude that the ACCC has the upper hand. Furthermore, in Australia 
large business has regularly attempted to influence the way the ACCC carries 
out its statutory functions by complaining to government ministers, including 
the Prime Minister, both openly and secretly, about particular ACCC decisions, 
enforcement strategies and investigations. In recent years the Chief Executive 
Officers of a number of Australias biggest companies have regularly and publicly 
criticised the ACCC and its former Chairman, Allan Fels. For example, 


Dick Warburton, chairman of Caltex has said that the manner in which Fels goes 
about his job is ‘unfair, unjust and immoral. David Murray, CEO of the Common- 
wealth Bank, has said the ACCC’ behaviour is 4 corruption of administration of 
the Trade Practices Act’ and ‘false and misleading behaviour on the part of the cop’. 
Geoff Dixon, CEO of Qantas, said the ACCC uses the media ‘in a way that damages 
companies before they are proven guilty’, while Roger Corbett, CEO of Wook 
worths, said the ACCC ‘really doesn't have any line of accountability at all% 


Such complaints can result in legislative and administrative reform,” media atten- 
tion and public critique. Or it can result in less public consequences such as the 
failure to re-appoint particular Commissioners or failure to promote particular 
staff members.™ At his retirement half way through 2003, former Chair of the 
Commission, Allan Fels himself expressed surprise at how long he had lasted in 
the job given the opposition expressed about him by big business and the fre- 
quency of back room political lobbying around the activities of the ACCC by 
business.” Indeed it was apparent from the interviews with lawyers for this 





86 R. Gituns, Perhaps This ıs Why Big Business is Ganging Up on Allan Fels’ (10 July 2002) The Age 
13 Upon the retirement of Fels, Geoff Harvey, CEO of a major Australian retailer, continued his 
attacks on Fels saying that he was ‘mischievous and dangerous, tgotisucal’, a ‘megalomaniac’ and 
‘too powerful’: see ‘Fels Just Way Too Powerful — Harvey’ (30 June 2003) Mlawana Mercury 9. See 
also Brenchley n 43 above, 22, 143, 211-236 for further instances of private and public business 
ladies of government Fels and the ACCC’ enforcement strategies. 

87 The Dawson Review of the TPA was prompted by both big business and small business com- 

ts 88 about the ACCC: Dawson et al n 42 above. Sec Bartholomeusz n 6 above. 

88 uty Commussioner Allan Asher, a labor government appointment was not re-appointed by a 
conservative government, presumably because of the unpopularity of his vigorous enforcement 
methods. When Chair, Allan Fels, announced his imminent retirement, at least one prominent 
CEO made it clear he was glad to see him go: see n 82 above. 

89 Australan Associated Press Financial News Wire, ‘Allan Fels Surprised He Lasted So Long at the 
ACCC’ (29 June 2003). According to this report, Fels commented that ‘in the past we got knocked 
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research that business perception of the ACCC’ unfair toughness was coloured by 
the fact that they would often prefer to negotiate a private administrative’ settle- 
ment of potential enforcement action behind closed doors. On this view the fair- 
ness critique of the ACCC’ enforcement activities in general, and of enforceable 
undertakings in particular, could be seen as mostly a reaction to a regulator that 
has, unusually, been doing its job of taking tough enforcement action over the last 
decade. 

The ACCC has been highly successful at obtaining business agreement to 
enforceable undertakings over the last five years because of its reputation for 
credibility, success and publicity in enforcement litigation. In contrast to the fair- 
ness critique, however, the ‘bias’ critique argues that most regulators most of the 
time are more likely to weakly give in to business demands for softer enforcement 
methods than be unfairly tough to business offenders. In the future this may be 
true of the ACCC itself (as its enforcement style 1s likely to become less activist 
after the retirement of Fels). The bias critique suggests that the use of enforceable 
undertakings are just one more example of the general rule that when busi- 
ness actors commit offences ‘they are rarely charged; if charged they are rarely 
convicted; and if convicted they are rarely punished severely’ At its strongest, 
the argument is that the whole system of policy, legislation, prosecution and en- 
forcement in liberal capitalist political economies is biased in such a way that it 
downplays the seriousness of the misconduct involved in breaches of regulatory 
legislation, such as the pro-competition and consumer protection laws enforced 
by the ACCC, and to over-estimate the likelihood that businesses will choose to 
come into voluntary compliance with the law, once a regulator has pointed out 
the error of their ways.” At least, the argument says, the power of business actors 
in a capitalist economy is such that where state agencies have discretion, they will 
often be persuaded to abrogate their responsibility to enforce the law publicly in 
the courts and instead rely on those very corporate actors who have breached the 
law to comply voluntarily in the future, indeed to negotiate and define the terms 
of their own compliance.” On this view enforceable undertakings are just such 
an abrogation of responsibility. They transform what ought to be a public and 
punitive enforcement action into a form of private dispute resolution that fails 
to punish or stigmatise the offender or to deter other businesses from the same 
misconduct. It trades off the interests of the victims and the broader public in 
having the misconduct publicly revealed and redressed in the interests of a quick 
settlement that appeases business power.” 





off in behind-the-scenes lobbying by powerful interest groups with politicians Now it's not quite 
s0 casy if everyone knows all about the Act and its importance, to get the business concessions that 
used to be made in the past’, and ‘Prof Fels rejected calls by big companies for more safeguards 
against “a so-called zealous regulator” and said there were insufficent safeguards against a lax reg- 
ulator’ 

90 Glasbeck n 9 above, 118. 

91 ibid, 154-156 

92 See references above at n 9, 

93 Sumular bias and fairness criticisms are made of the use of restoratrve justice in crminal justice see 
Braithwaite n 13 above, ch 5 fora summary and refutation of those criticisms. 
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Critical analysis of the ACCC’s use of enforceable undertakings raises three 
main issues: first the process for negotiating enforceable undertakings and what 
safeguards and conditions for fair and participatory deliberation should apply to 
it, second, the permissible and desirable scope of content of the undertakings 
agreed, and third, what are the proper mechanisms for holding regulators (and 
the other parties) accountable for the way enforceable undertakings are negotiated, 
for their content and for their implementation. The remainder of this paper 
addresses these issues of process, content and accountability in turn. The use of 
restorative justice in business regulation (through enforceable undertakings) 
should be tough and fair, rather than either unfairly tough (the fairness critique) 
or fair to the point of weakness (the bias critique). To the extent that the ACCC, or 
any other regulator, fails to realise this type of restorative justice in its use of 
enforceable undertakings, it will remain susceptible to either fairness or bias 
criticisms. The remaining sections of this paper indicate the areas in which the 
ACCC’ own practices should be changed to address criticisms by better demon- 
strating restorative justice. 


PROCESS FOR NEGOTIATING ENFORCEABLE UNDERTAKINGS 


The fairness and bias critiques argue, against each other, that the process for nego- 
tiating enforceable undertakings is likely to give the upper hand to regulators to 
impose onerous conditions on businesses (fairness critique), or the upper hand to 
business and their lawyers to negotiate voluntary remedies that do not adequately 
deter or correct misconduct in the public interest (bias critique). Clearly, there will 
be a range of circumstances in negotiating enforceable undertakings in some of 
which the regulator has the upper hand and in some of which business has the 
advantage. Generally, for example, big business will have more power to influence 
regulators and small business less. 

Counter to the fairness critique, a restorative justice process is not one in which 
parties are unfairly pressured into agreements. Indeed the objective of restorative 
justice is that all stakeholders have been actively involved in taking responsibility 
for correcting misconduct and transforming the breach of the law into improved 
justice and compliance” The empirical evidence from randomised control 
experiments in the use of restorative justice for individual criminal offenders is 
that perceptions of procedural justice and respect for both victim and offender 
rights is actually stronger in restoratrve justice than in courtroom justice.” 








94 The empineal literature on regulation suggests that there is generally a clear disuncnion between 
the relatrve power of big business and small busness to influence the enforcement process and 
define the terms of their own compliance. See, for example, Haines n 9 above. 

95 See D. Roche, Accountabthty in Restorative Justice (Oxford: Oxford University Press, 2003) 121-122 
for a description of the features that restorative justice processes should follow in order to max- 
mise the ‘deliberative accountability’ that delivers supenor restorative justice See also 
J. Brathwaite, "Responsbility, Accountability and Democracy in Restorative Justice’, presentation 
to workshop on Accountability in a Complex World, Columbia Univermty, March 2003, and Llewel- 
lyn n 48 above, 293-294. 

96 See Braithwaite n 13 above, ch 3;J Latimer, C. Dowden and D. Muise, The Effectiveness of Restoattive 
Justice Paschces: A Meta-Analysis (Ottawa Department of Justice, Canada, 2001); B. Poulson, Third 
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Furthermore, where all parties participate actively in a restorative justice response 
to misconduct, then the accountability and responsibility of offenders towards 
regulators, their victims and the broader community should also increase. What 
then is necessary in the business regulation context for the negouation of enforce- 
able undertakings to demonstrate a restorative justice that delivers sufficient ac- 
countability for regulators and regulatees? 

Firstly, the enforceable undertaking should be the result of a face-to-face nego- 
tiation. In practice ACCC enforceable undertakings are often negotiated by letter 
and phone call without a meeting ever taking place. A genuine negotiation to 
identify and resolve all the issues between all the relevant parties should generally 
take place in person. In addition to the communicative benefits of such a meeting, 
face-to-face contact also encourages alleged offenders to take the breach more ser- 
iously. ACCC staff interviewed reported that many matters resolve only when the 
senior managers of a business come to a meeting with ACCC staff to discuss the 
issue. Face-to-face negotiation of enforceable undertakings makes it less comfor- 
table for individual managers to ‘neutralise’ or Tationalise’ the moral aspects of 
their own, and their business’ misconduct and its consequences.” It encourages 
them to take more personal responsibility. 

At the same time, because they are taken more seriously, face-to-face negotia- 
tions also encourage alleged offenders to take more care to protect their own 
rights. Some interviewees suggested that where enforceable undertakings were 
negotiated only via letters and phone calls smaller businesses agreed to the terms 
of the undertaking without seeking legal advice and without fully understanding 
the commitments they were making. According to interviewees, smaller busi- 
nesses tend to choose to spend money on legal representation (thus protecting 
their own rights and evening up any power imbalance) only when they have to 
actually attend a face-to-face meeting. As a result of legal representation by an 
experienced practitioner the first and final drafts of an enforceable undertaking 
could change substantially. If enforceable undertakings were always negotiated 
via face-to-face meetings, therefore, small to medium sized businesses might be 
more likely to take the negotiation seriously enough to hire a lawyer to protect 
their rights. 

Secondly, the aim of the meeting should be to seek cooperative rectification 
and prevention of all the problems identified by a regulatory investigation. It 
should be voluntary and, significantly, premised on the offender admitting to 
the conduct. This implies that there should be a provable breach of the law and 
the alleged offender should be willing to admit to this. A regulator should never 
continue to demand an enforceable undertaking where there is a genuine and 
irresolvable dispute as to the facts, or if the regulator knows that it does not have 





Voice A Review of Empirical Research on the Psychological Outcomes of Restorative Justice’ 
(2003) 1 Utah Law Renew 167; H. Strang, Repair or Revenge Victims and Restorative Justice (Oxford: 
Oxford University Press, 2002); H. Strang and L. W. Sherman, ‘Repairing the Harm: Vicums and 
Restorative Justice’ (2003) 1 Utah Law Review 15 

97 On the towards neutralisation or rationalisation ın cases of business came see G Ges, 
"White Collar Come: The Heavy Electrical Equipment Antitrust Cases of 1961’ 1n M B. Clinard 
and R. Quinney (eds), Criminal Behaviour Systems: A Typology (New York Holt, Rinheart and 
Winston, 1967) 139. 


232 © The Modem Law Renew Limited 2004 


Christine Parker 








the evidence to back up its allegations. (This would be required at any rate b 
ordinary procedural fairness and the Commonwealth’s Model Litigant Policy’. 

It is preferable that such matters either be litigated or dropped depending on the 

circumstances. ors should, of course, be wary of the potential for unfairly 

pressuring those parties that really are less powerful than they are (generally smal- 

ler businesses and their managers) into settlement agreements. 

What of the situation where businesses, often smaller operators according to 
ACCC staff, agree to an enforceable undertaking for commercial reasons to avoid 
the costs of litigation or the risk of bad publicity from litigation with the ACCC, 
even though they do not necessarily believe there is any provable breach? Clearly 
if the regulator reasonably believes there is a good case that the party has engaged 
in, or is engaging in misconduct, it is appropriate for the regulator to explain what 
options are open to it, including litigation and also to explain what ıt would 
accept to settle a matter restoratively by way of enforceable undertaking. The 
regulator certainly should be particularly careful to put both sides of the case and 
make sure parties understand what the consequences of various options are, parti- 
cularly where a party is not represented by experienced trade practices lawyers.” 
In those circumstances it is quite appropriate that a party being investigated 
choose to make a commercial decision to agree to the restorative justice of an 
enforceable undertaking. However this should always include an admission that 
there has been a failure to comply with the standards set out in the law (even if the 
alleged offender believes that they might be able to escape liability in court). For 
how can one promise to prevent and correct injustice in the future if one is not 
willing to admit that it has occurred in the past? While it is good that the ACCC’ 
policy is to refuse undertakings that deny liability, the fact that it does accept 
undertakings that do not include an admussion of liability suggests that it is open 
to the bias critique here. It is no argument against insisting on admission that it 
will enable private actions for the same breach. If the restorative enforceable un- 
dertaking process fails adequately to repair the harm done to victims, then it 
should be contestable in the courts (see discussion of accountability below). 
Moreover, in terms of restorative justice values, without admission of responsibil- 
ity there can be no meaningful apology and no emotional reparation for victims 
that is often more important to them than material reparation." 

Thirdly, wherever possible, the victims of the alleged misconduct and 
other stakeholders implicated in, or affected by, the conduct (eg other relevant 
regulators or other people who may have partially participated in the conduct) 
should be present or represented in the face-to-face negotiation, and that negotia- 
tion should be facilitated in a way that empowers their meaningful participation. 
Restorative justice means that enforceable undertakings should, ideally, be nego- 
tiated in face-to-face meetings that include representatives of the offender, the 
ACCC, consumers and businesses that have been affected by the conduct, and 
any other parties that were involved in or affected by the conduct. The fairness 





98 P & C Cantarella v Egg Marketing Board [1973] 2 NSWLR 333 (Supreme Court of New South 
Wales}, SCT ions v The Commonwealth (1996) 139 ALR 595 (Pull Court of the Federal Court). 

99 This also would be required by the Model Litigant Policy. 

100 Iam grateful to John Braithwaite for these points. 
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critique of enforceable undertakings focuses on traditional administrative law 
concerns with the possibility of a powerful state using inappropriate coercion 
against a powerless individual or business. The bias critique broadens the picture 
to show that where business (especially big business) is the alleged culprit, then 
the voiceless parties in any settlement process are likely to be the victims and the 
public. In response to both critiques, the use of enforceable undertakings i is a sig- 
nificant improvement on the essentially private, non-accountable way in which 
most regulators have traditionally settled most potential enforcement actions.™ 
At least the fact that an enforceable undertaking has been entered into, and its 
terms, are made public. 

Furthermore the negotiation process provides an opportunity, albeit one that 
appears to be rarely taken up by regulators, to include victims and the public or 
their representatives in the negotiation process, since the process 1s a public rather 
than a private one. Indeed the practice and literature on restorative justice is strong 
on techniques for facilitating meaningful deliberation and participation by multi- 
ple affected parties. The multi-party deliberation of well facilitated restorative jus- 
tice may be able to redress inequalities of bargaining power in a way that cannot 
be achieved by enforcement litigation that silences the vicums and frequently pri- 
vileges the party with the most legal fireworks.“ Consumers and competitors 
will most obviously be legitimately interested in participating in negotiating the 
terms of enforceable undertakings where they require compensation for the way 
the misconduct has affected them. Yet currently there is no requirement for af- 
fected third parties to be involved in negotiations, consulted, nor to review the 
terms of undertakings.“ The publication of enforceable undertakings 1s the only 
opportunity for third party comment on them, and this occurs only after the un- 
dertaking 1s finalised. From a restorative justice perspective, affected consumers 
and/or competitors should be represented in the negotiation of enforceable under- 
takings.) From a regulatory accountability perspective, it is also essential that 
affected public interests be involved in the process in order to avoid the possibility 
of regulatory capture” 

Fourth, an independent person skilled in facilitating multi-party deliberation 
should convene the negotiation meeting. Ideally an independent party would 
convene the meeting so as to make sure that no one was unfairly advantaged or 








101 See references at note 1 

102 See the references at note 92 for evidence that participants in criminal justice restorative justice 
processes deliver supenor fairness and partiapation than court processes. For an argument about 
the way in which mult-party deliberation overcomes inequalities of bargaining power in ways 
that dyadic negotiation cannot, see J. Braithwaite and C Parker, ‘Restoratrve Justice is Republican 
Jusuce’ in L. Walgrave and G. Bazemore (eds), Restoring Juvenile Justice (Monsey, New York Crm- 
inal Justice Press, 1999) 103 

103 Indeed if they are not adequately compensated through the terms of the enforceable undertaking, 
the acceptance of an enforceable undertaking may make it harder for them to take a ‘coat-tails’ 
action for compensation than if the regulator had taken enforcement proceedings in court. This 
1s because they will not be able to rely on the facts of the misconduct established by the regulator 
in court, See ALRC n 2 above, para 7.182 

104 In 1994 the ALRC considered that this was unn ALRC n 52 above, para 118 

105 This does not, of course, mean that all members ofa arate affected group must participate in 
the process For discussion of how to represent diffuse victim or public interests in such process, 
sec Ayres and Braithwaite n 13 above, ch 3; Roche n 91 above, 103 
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disadvantaged in the discussion and all were empowered to participate. But this 
may not be strictly necessary where the alleged offender is powerful and/or well 
represented by lawyers. Nevertheless it would always be desirable for a staff mem- 
ber of the regulator who has not been involved in the investigation to chair the 
meeting in order to ensure some balance in the negotiation process. 

Some of these features are unlikely to be present in the negotiation of many, 
perhaps most, enforceable undertakings because of the way they are raised in the 
course of investigations controlled by regulators. Since restorative justice practices 
occur on a continuum,” it is legitimate, and indeed desirable, to seek to make law 
enforcement as restorative as possible, even where all the ideal features of complete 
restorative justice may be impractical. Nevertheless the principles stated above 
should be the ‘best practice’ standard for negotiating enforceable undertakings, 
and it will be more important that they be observed the more powerless the of- 
fender and/or victims. Despite their success and promise, however, the ACCC’ 
use of enforceable undertakings does not generally meet these minimum stan- 
dards. The accountability mechanisms that might ensure these practices are 
achieved are discussed in the penultimate section below. 


THE CONTENT OF ENFORCEABLE UNDERTAKINGS 


The fairness critique argues that because of the discretionary nature of enforceable 
undertakings and therefore the possibility of coercion, we should be particularly 
wary of the use of wide-ranging remedies in enforceable undertakings, such as 
corrective advertising, community service orders and broad-ranging trade prac- 
tices compliance programs. Yeung argues that the scope of such undertakings may 
exceed the bounds of legal authority (either directly or through lack of propor- 
tionality to the alleged offence,” and might even breach the Australian federal 
constitutional prohibition on punishment being imposed by executive agen- 
cies.“* The bias critique, by contrast, is concerned that the remedies negotiated 
through enforceable undertakings in practice will be ‘soft options’. In contrast, 
restorative justice requires that wide-ranging remedies that take significant com- 
mitment and trouble to implement should be encouraged and empowered. Re- 
storative justice should provide opportunities for forgiveness and mercy on the 
one side, and for generosity and creativity in making amends on the other.” 
There should be few and weak formal, legal controls on the content of the terms 








106 Fi ee pare P. McCold, ‘Restorative Justice in Everyday Life’ in H Strang and J. Braithwaite 
and Civil Society (Melbourne: Cambridge, 2001) 114. 

107 Cees this first concern could be appeased by specific legislative provision authons- 
ing wide-ranging terms 

108 It 1s clear that, because of the constitutional doctrine of the separation of powers in Australia, en- 
forceable undertakings (as an exercise of admunistrative power) cannot include undertakings to 
pay penalties or any other ‘penal provisions (which must only be exercised by judicial power). See 
ALRC n 2 above, para 7.176, Yeung, The Public Enforcement of Australian Competition Law n 5 above, 
116, 

109 However Roche makes the point that it 1s often only because people are aware of the ordinary 
legal limits on remedies that they can show generosity or be aware that they are the beneficianes of 
mercy. note 91 above, 219. 


© The Modern Law Review Limited 2004 235 


Restorative Justice in Busness Regulation? 





agreed so long as the process for negotiating those terms was restorative (see above) 
and appropniately accountable (see below). Indeed the creativity of restorative jus- 
tice responses to misconduct should lead learning about the remedies courts could 
offer and legislation should enshrine, more than vice versa. The outcomes of a 
restorative justice process should not be circumscribed by legislation (as proposed 
by the fairness critics). Nor is it empirically correct to assume (as assumed by the bias 
critique) that the outcomes of enforceable undertakings must be easier’ on business 
than court remedies. The ACCC experience (as evidenced by the different types 
of undertakings discussed below) shows just the opposite - that remedies or sanc- 
tions agreed through enforceable undertakings, such as victim compensation 
arrangements, corrective advertising, community service orders and implementa- 
tion of compliance programs have often been tougher and more effective in 
addressing the problems of misconduct than court ordered fines. Indeed ACCC 
enforceable undertakings have led legislative innovation to reform and expand 
the remedial orders that courts can make.™ It is also important to remember that 
in many serious cases the ACCC, quite correctly, uses enforceable undertakings 
together with court orders made by consent, to get the benefit of both court 
imposed fines (or other remedies) and the more creative solutions offered by a 
more restorative justice process." 

There are currently no direct legal limits on the ACCC’s power to accept 
undertakings, apart from the Australian Constitutions implied prohibition on 
executive agencies imposing punishment,” and the general limitation in section 
87B that the ACCC ıs only authorised to accept an undertaking where it has 
a power or function under the TPA. Provided the process for negotiating the 
undertaking was restorative, all terms should be permissible unless they are 
broadly ‘unconstitutional, that is they breach the broad parameters of funda- 
mental human rights;’” or they could only be charactensed as punitive. In rela- 
tion to the second of these, empowering restorative justice requires that we use a 
narrow test to characterise remedies as punitive or non-punitive. A term should 
only be disallowed if it can only be characterised as punitive, and not potentially 
restorative. A dollar amount to be paid into general revenue for no designated 
purpose would certainly be punitive, as would ‘corrective’ advertising that 
advertised only that the individual or business had committed an offence with 
no statement of apology or explanation of rectification actions taken. But most 
other terms would be allowed. 








110 One of the reasons that the TPA was amended ın 2001 to allow the court to make community 
service orders, probation orders (to implement a compliance program) and corrective advertising 
orders was because of the demonstrated usefulness of these remedies in enforceable undertakings. 
See notes 44 and 45 above and accompanying discussion 

111 AsTable Two shows, in about 40 per cent of cases of use of enforceable undertakings, they are used 
together with a consent order. 

112 This prohibition is well established in Australian Constitutional law and relates to the separation 

of powers enshrined ın the Australian Conntution. See note 105 above. 

113 On the need to limit restorative justice outcomes by reference to human nights, see Braithwaite 
n 13 above, 12, Roche n 91 above, 220. Here is not the place to argue about the extent to which 
human rights might or should be enforced in Australian constitutional and administrative law 

14 The ALRC n 52 above, para 11.7 did not consider that there was any need to restrict the under- 
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If a particular term is justified on restorative justice grounds, there is no reason 
why it must actively avoid the possibility that it might also have a deterrent effect. 
For example, fairness critics argue that ‘corrective’ advertising may be more 
punitive than corrective in some cases and therefore should not be included in 
enforceable undertakings. The example is cited of a store that undertook to 
publish an apology in relation to goods and services tax mis-pricing, although 
the ACCC had already issued a media release and the store did not publish leaflets 
or newspaper advertising.» It is a fundamental part of restorative justice that 
the offender makes an apology to those affected by their conduct, regardless 
of whether there is still a need to inform consumers of the potential non- 
compliance. The publicity associated with such an apology is an essential part of 
an apology to a disparate group of consumers and shows that misconduct is not 
being swept under the carpet by a secret administrative deal with the regulator. 
If it also helps educate and deter other businesses from misconduct, then so much 
the better, as long as the apology 1s voluntary. 

The greatest controversy in relation to the content of enforceable undertakings 
appears to be the use of so-called ‘community service orders’. ACCC staff see these 
as an area of great accomplishment and innovation, while critics see them as 
extraneous, irrelevant or disproportionate and potentially penal. They are said to 
be designed to achieve social objectives other than creating a competitive envir- 
onment’,, a ‘means of cost recovery for the ACCC’ other activities’ and that ‘they 
single out one class of consumers over another’ and extract ‘fines’ from compa- 
nies. ‘Community service’ undertakings have only been used in nine ACCC 
enforceable undertakings from 1997 to 2002.7 But in each of these cases, the 
community service undertakings can be seen as creative and restorative solutions 
to problems of remedying or preventing misconduct, not mere punishments. In 
some cases ‘Community service’ undertakings have been used as a form of com- 
pensation where compensation would otherwise be difficult to accomplish. For 
example, in cases of cartel and price-fixing cases where the damage to victims 
has been too diffuse to compensate directly, undertakings have been made to pro- 
vide a benefit to a segment of the community that was damaged by the original 
conduct: for example, the provision of free playground equipment to local coun- 
als after cartel activity in tendering to local councils, the provision of free ferry 
trips to aged pensioners on a journey where price fixing had occurred, and, more 
unusually, an agreement to make a donation to an alcohol harm reduction 
program where the alleged misconduct was an agreement not to discount alcohol 
prices. These undertakings have in effect allowed businesses to voluntarily 
compensate the victims of their conduct where the narrower remedies available 
to a court would probably not have been able to provide meaningful com- 
pensation because the victims were too disparate. This is an important reason 








115 ACCC enforceable undertaking faves by Comes Enterprises, 5 September 2001. 

116 Quotations are from Business Council of Australia n 7 above, 56 See ALRC n 3 above, para 
16.72--16.73, 16 80 -16.86 and Yeung, The Public Enforcement of Australian Competition Law n 5 above at 
122-123 The Assocation for Compliance Professionals of Australia also told the ALRC that it 
thought the terms of undertakings are often too wide. ALRC n 2 above, 257. 

117 See n 37 above. They were also used extensively in administrative resolutions used by the ACCC 
to resolve potential price exploitanion matters in relation to the introduction of the GST. 
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why representatives of victims should be involved in the negotiation process for 
enforceable undertakings. Where remedies like this are to be agreed, it is impor- 
tant to ensure that no class of victim has been deprived of adequate justice and that 
the cause to be benefited 1s appropriate. But this should be a matter for an appro- 
ptiately deliberative restorative justice process to decide, not to be minutely regu- 
lated by courts or legislatures. 

In other cases community service orders have been aimed at preventing the 
conduct happening again in a situation where this may require more than internal 
management changes by the party giving the undertaking, For example, in both 
the Aboriginal insurance case and the case of telecommunications mis-selling, 
companies undertook to provide funds for consumer education campaigns to 
harden targets against the possibility of misleading conduct ın the future. Other 
undertakings have been made to develop or pay for industry compliance edu- 
cation in an attempt to raise the standards of a whole industry, and even 
out the competitive playing field. In a quite unusual case, City West Water agreed 
to conduct research on the causes of blue-green water in order to improve general 
industry and community management of the problem.”® (Their alleged miscon- 
duct had related to a possible failure to adequately inform consumers of the issue) 
The interviews with ACCC staff, lawyers and industry suggested that parties 
giving undertakings to fund or develop educational initiatives ın each of the cr- 
cumstances mentioned above can use them quite restoratively to develop their 
own reputation as a compliance leader, point out the wrongdoings of their com- 
petitors and increase consumer confidence in the compliance and competitiveness 
of their industry. 

Finally, there has also been some criticism of the broadness of undertakings 
given in relation to promises to implement compliance programs. These are typi- 
cally not restricted to programmes to ensure compliance with the particular mis- 
conduct alleged (eg cartel activity or failure to comply with product safety 
standards). Typically the undertakings require compliance programmes to ensure 
compliance with the whole TPA as it applies to the business. It has been suggested 
that the requirement to implement a compliance programme should be narrowly 
confined to programmes to prevent the particular misconduct that is alleged to 
have occurred. But if one thing is clear from research and best practice in promot- 
ing business compliance, it is that compliance is unlikely to result from isolated 
programmes that are not part of a general culture of compliance within an orga- 
nization.” The idea that it could be efficacious to ask a company to implement a 
compliance programme for price-fixing without addressing its compliance and 
ethical culture more generally is ludicrous. 

Indeed undertakings to implement relatively broad-ranging compliance pro- 
grammes have been one of the most effective elements of ACCC enforceable un- 
dertakings in leveraging business learning about how to prevent future 
misconduct out of an enforcement investigation.” Empirical research has shown 
that securing organisational capacity to comply in businesses involves at least 





118 ACCC enforceable undertaking grven by City West Water, 2 December 1997. 
119 See Parker n 19 above. 
120 Contrast Krawiec n 9 above. 
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three stages. ™ First is management commitment to comply — which itself is 
frequently prompted only by the shock of the crisis of enforcement. The second stage 
is learning how to comply—often by appointing a person at a high level in the orga- 
nisation to be responsible for implementing and operating a compliance programme. 
The third stage is the ongoing institutionalisation of compliance in everyday operat- 
ing procedures and corporate culture. In the case of enforceable undertakings, the 
threat of ACCC enforcement action generally attracts top management attention 
and commutment to do something to solve the immediate problem and try to pre- 
vent it recurring in future. In the case of enforcement that results only in one-off 
sanctions, such as penalties, management attention is likely to last only as long as the 
enforcement action continues. There ıs no mechanism for moving the business on to 
the second and third stages. Most enforceable undertakings, by contrast, capitalise on 
the management attention focused by the enforcement investigation by requiring 
that the company appoint a compliance officer and implement a compliance pro- 
gramme that meets certain standards Initially businesses with enforceable undertak- 
ings typically implement the specific rectification actions set out in their enforceable 
but do little to implement or revamp their preventive compliance sys- 
tem. Enforceable undertakings move their commitment to the next stage via the 
requirement for independent review or audit of their compliance with their under- 
takings. The first independent audit or review of the compliance program often 
prompts the companies to implement or revise their compliance program. The peri- 
odic audits thereafter provide a focus for ongoing improvement and commitment. 


ACCOUNTABILITY IN THE USE OF ENFORCEABLE UNDERTAKINGS 


There are two main ways in which accountability for regulatory action can occur. 
One is through formal, hierarchical, legal accountability to the courts and the 
other is through more diffuse, informal, deliberative accountability to the public 
and particular parties with an interest in the matter via publicity, consultation and 
non-coercive review mechanisms.” It has been argued above that restorative jus- 
tice requires few formal, legal controls on the content of enforceable undertakings, 
provided the process for negotiating them is restorative and appropriately accoun- 
table. Therefore formal, hierarchical, legal accountability should (and indeed already 
does) apply mainly to the negotiation process where a serious breach of procedural 
fairness has occurred or at the point of enforcement. Formal, legal accountability 
should not, however, apply to the content of enforceable undertakings, except 
where a term could only be characterised as punitive or is a fundamental breach 
of human rights (as argued above). Diffuse, informal accountability, by contrast, 
should apply to both restorative justice processes and also to the content of enforce- 
able undertakings both during and after the negotiation. 








121 Parker n 19 above, 57—61; see also B. Hutter, Regulation and Risk: Occupational Health and Safety on the 
Rathvays (Oxford Oxford Univernty Press, 2001) 301-308. 
122 Evidence for the statements in this paragraph comes from information reported by auditors of 
lance with enforceable undertakings in interviews by the author: see Parker n 17 above. 
123 n 91 above; C. Scott Accountability in the Regulatory State’ (2000) 27 Journal of Law and 
Society 38-60. 
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The essence of restorative justice is that a deliberative process between regulator, 
offender, victims and other affected parties should be empowered to determine 
what remedies and sanctions should flow from the misconduct. Therefore the 
content of the undertakings should be left mostly to that process of deliberation 
and only subjected to weak formal regulation. To prescribe or limit the content of 
undertakings very closely would be to prejudice the creative, cooperative processes 
of restorative justice. However the process should be formally regulated by courts 
and by legislation, as necessary, to ensure that it is both fair and meets the require- 
ments for restorative justice set out above. This argument is based on the claim that 
a process that meets the requirements of restorative justice will generally lead to an 
agreement that is restoratively just and appropriately accountable in its content, 
because the process of restorative justice itself institutionalises a diffuse, informal 
accountability that takes into account all the appropriate interests (ie the public 
interest through the representation of victims, the public and the regulator, the 
business self-interest through their voluntary partiapation; and the interest in 
not straying too far from legal remedies that could be ordered by the court through 
the participation of the regulator, the business and perhaps their lawyers). If the 
content of the enforceable undertakings is unfair or too onerous to the business 
offender, then the business will be able to withdraw from the process or default in 
implementing the undertaking thereby leaving it to the regulator to test their 
position in court, or to challenge the undertakings in court on the basis of breach 
of procedural fairness or the constitutional principles. If the content of the 
enforceable undertaking 1s otherwise appropriate, but the business offender does 
not adequately comply with ıt, the regulator will be able to enforce the undertak- 
ing and/or take action for the underlying breach. If the content of the undertakings 
is too weak, then affected parties (including regulators) will still be able to exercise 
whatever legal rights they have to pursue compensation or other remedies through 
litigation as the enforceable undertaking should not (and does not) in any way 
prevent further court action. Alternatively, they can use media attention and social 
and political activism to mobilise other tougher sanctions against the offender. In 
order for affected parties to be able to fall back on these options, however, both the 
content of the enforceable undertakings and parties’ progress in complying with 
them should be publicly available. 

The following sections further develop and illustrate this ideal against the cur- 
rent situation with respect to accountability for ACCC enforceable undertakings. 
Current accountability mechanisms (and current debates about how to improve 
them) are mostly concerned with addressing ‘fairness’ concerns about how well 
business is treated by the regulator. ‘Bias’ concerns about how accountable the 
regulator and business offenders are to victims and the public for correcting and 
preventing misconduct have been largely ignored. 


Formal, legal accountability 


It might be argued that because of the ultimate enforceability of an enforceable 
undertaking, formal, legal accountability should apply to both its content and ne- 
gotiation at any stage. However, an enforceable undertaking is not self-enforcing 
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and is not itself an exercise of coercive power It is only the court (at the 
suit of the regulator) that can enforce the undertaking and it is up to the courts 
discretion what enforcement orders to make."** Hence there will always be a high 
degree of formal, legal accountability of both the party who gave the undertaking 
and the regulator who is seeking to enforce it at the point of enforcement.” 

In fact the ACCC has only attempted to enforce in court an enforceable under- 
taking on three occasions.” One matter, Uliratune, resulted in a consent order.” 
The second matter, Signature Security, resulted in a judgment in the Federal Court 
in January 2003. However the firm did not contest the breach of enforceable 
undertaking part of the proceedings. In a third matter, Solution Softwares (also 
known as Acepark), proceedings were instituted partly to enforce an enforceable 
undertaking, but that part of the proceedings was later dropped.” In both Signa- 
ture Security and Solution Softwares, the ACCC instituted proceedings for the origi- 
nal underlying breach as well as the breach of the undertaking. ASIC has also 
proceeded against four parties who have given an enforceable undertaking under 
its equivalent power to section 87B. Two matters concerned unlicensed financial 
services providers who had breached their undertaking not to continue carrying 
on business. Injunctions were issued against both.” In a third matter ASIC took 
criminal proceedings against an individual in relation to the operation of an 
unregistered managed investment scheme where his company had previously 
given an enforceable undertaking promising to cease offering interests in the 
scheme.” In the fourth matter, ASIC v Sharetrend Software™, ASIC sought to 
enforce an enforceable undertaking and extend an interim injunction against 
defendants who allegedly conducted an investment advice business without a 
licence. The originating process left it unclear whether ASIC was also seeking to 
take enforcement action against the original breach. The court thought that there 
was a real issue to be decided as to whether the defendants’ conduct did constitute 
investment advice. The court therefore decided it would be appropriate to hold a 
full trial on the substantive issues rather than simply enforcing the undertaking. 








124 Under s 87B (4) where the court is sansfied that a term of the enforceable undertaking has been 
breached, ıt can make an order directing compliance with the term, an order directing the person 
to pay to the Commonwealth an amount up to the amount of any financaal benefit obtained via 
the breach, a compensation order or any other order ‘the court connders appropriate’. 

125 In practice many enforceable undertakings are also part of a settlement package that indudes court 
orders by consent, and hence there has ın fact been some opportunity for court scrutuny at the 
point of entenng into the undertaking. 

126 In all three cases ıt seems that the firm giving the undertaking had done little to comply with the 
enforceable undertaking The Uleratune matter concerned the failure to implement a compliance 
system The Signature Security matter concemed the repetition of the misconduct after the un- 

ings had become effective. 

127 Made on 1 October 1998 by Madgwick J m the Federal Court (Sydney registry). 

128 tho wa howe Ge ae ted Aaa ERA ete OE n 

129 This was because the i iLe through a series of companies that engaged in the 
misconduct. The original al enforceable undertaking was between the ACCC and one of the earlier 

that was defunct by the tıme of the proceedings 

130 AsIew Grubb [1999] WASC 103 (27 July 1999}, ASIC v Robyn A C Cochmne & Ors [1999] NSWSC 
814 (Santow J) (9 August 1999). 

131 ASIC v Seymour, Launceston Court of Petty Sessions, 16 January 2002. 

132 [2000] VSC 472. 
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This case shows that even where the prosecutor does not prosecute the underlying 
breach, the court may, in its own discretion, consider the merits of the original 
undertakings. These cases suggest that it is likely that in any contested enforce- 
ment of an enforceable undertaking, the court will scrutinise the alleged under- 
lying breach before enforcement either because the regulator will generally 
choose to take enforcement action for the underlying breach or in the courts 
own discretion. The court will also make its own decision about which terms of 
the undertaking should be enforced and how. 

It is also likely, and appropriate, that judicial review of the procedural fairness of 
a decision to accept an undertaking is available under the Administrative Deci- 
sions Judicial Review Act (Cth) 1977 (ADJRA review). This type of review 
would be available to correct cases of undue coercion and other misuse of power 
during the process of negotiating an enforceable undertaking even where the reg- 
ulator had not sought to enforce the undertaking. Such review might also provide 
a remedy where a regulator had failed to follow its own guidelines as to the pro- 
cess for negotiating an enforceable undertaking (including any guidelines as to the 
use of restorative justice processes). 

It has been suggested that there should also be merits review available for the 
content of enforceable undertakings apart from (ie before) court enforcement 
of the undertaking.“* However giving parties the right to complain to a court 
or tribunal about the merits of particular terms would undermine the integrity 
of enforceable undertakings as a negotiated alternative to litigation. Parties should 
not be able to second guess a voluntary negotiation process after the terms of 
an agreement have been settled. If an offender is unhappy with the terms of an 
enforceable undertaking, they can withdraw from the process or simply not com- 
ply with it and run the risk of being prosecuted for the underlying breach. Judicial 
review of enforceable undertakings, whether it occurs as part of the enforcement 
process or even before enforcement is contemplated, should focus on the quality 
of the negotiation process that led to the undertakings, not the merits of the terms. 
Judicial review should not undermine the uniquely collaborative and restorative 
aspects of enforceable undertakings by substituting judges’ ideas about appropri- 
ate remedies for those of the parties. As argued above, where a restorative process 
has been followed, the parties should be able to deviate sigmificantly from legal 
remedies in order to solve the problems identified. The only circumstances where 
merits review of the terms of enforceable undertakings might be appropriate 
is where it is alleged that wider standards of human rights have been breached 
or the process has been abused to impose something that can only be seen as a 
punishment (see discussion above). However, these allegations could probably be 
heard as part of an ADJRA review. Preferably, however, the court should be able 








133 See Austeilian Petroluem Pty Ltd v ACCC (1997) 73 FCR 75, (1997) ATPR 41-555 in which ıt was 
held that the ACCC’s decision not to vary or withdraw an undertaking was reviewable under the 
ADJR Act, Hospital Benefits Fund of WA Inc v ACCC (1997) ATPR 41-569 in which it was said that 
an undertaking that has been accepted in circumstances which fall short of the requirements of 
procedural fairness may be impugned ın judiaal review process See also ALRC n 3 above, para 
23.49 and 2350, and Yeung, The Public Enforcement of Australian Competition Law n 5 above, 114. 

134 The ALRC considered and rejected this argument: ALRC n 3 above, para 2345-23 55. 
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to send the matter back to be re-negotiated by the parties, this time in a genuinely 
restorative process. 


Informal and deliberative accountability 


Informal and deliberative accountability to a diffuse range of interested parties 
is more likely to nurture responsiveness and restorative communication in the 
negotiation and content of a restorative justice agreement than are more formal 
modes of accountability. Informal, deliberative accountability could include 
first, participation of, and consultation with, affected parties during and after the 
negotiation of the undertaking, second, internal decision-making processes with- 
in the regulator that give the consumer and public interest an adequate voice in 
deciding whether to accept undertakings, third, making enforceable undertak- 
ings publicly available after they are agreed, and fourth, dialogic reviews or audits 
of compliance with the enforceable undertaking, 

Firstly, the more affected parties participate in resolving the issues identified, 
and the more effectively they do so, the stronger the deliberative process and the 
greater the opportunities for plural participants to hold each other accountable at 
the moment where it makes most difference in the content of the terms agreed.” 

Secondly, even more important, is the significance of having Commissioners 
and other senior staff within a regulator like the ACCC that represent consumers’ 
interest in decision-making about what to expect and bargain for in enforceable 
undertakings. Where consumer activist Commissioners like Allan Asher and 
Louise Sylvan take senior roles in regulatory decision making then the public 
interest 1s much more likely to be reflected in the terms of enforceable undertak- 
ings. Indeed they can veto the use of an enforceable undertaking where the public 
interest requires court action. 

Thirdly, to the extent that enforceable undertakings replace informal, private 
administrative settlements, they significantly increase regulatory accountability 
through public scrutiny of the exercise of regulators’ discretion in cases that might 
otherwise have been subject to secret administrative resolution, or no action at all 
(due to lack of regulatory resources to prosecute every case). ACCC enforceable 
undertakings are generally accompanied by a media release and are published on a 
register that is freely available to all on the ACCC’s website.” Making enforceable 
undertakings publicly available allows lawyers and industry and consumer groups 








135 See Roche n 91 above, 216-221. Roche also notes in this section that ıt 1s probably necessary to set 
out this role for judiaal review explicitly in legislanon rather than expecting the courts to uni- 
laterally decide to take such an approach. 

136 ibid 

137 Braithwaite and Parker n 98 above, 110-118. 

138 Former and current deputy chairs of the ACCC respectively, both of whom were appointed 
straight out of active roles in Australia’s consumer movement. There have been many other Associ- 
are Commissioners and senior staff recruited from the consumer movement over the history of 
the ACCC. 

139 Currently this is a voluntary initiative. Such publicity for the terms of enforceable undertakings 
should be compulsory under legislation: See ALRC n 52 above, para. 11.6 and 118, and Spier Con- 
sulting, Submission to the Thade Practices Act Review #£133 (2002) 24. 
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to assess critically regulators’ performance in accepting enforceable undertakings, 
and gives regulators the chance to explain and justify their policies and practices. It 
also gives participants in enforceable undertaking negotiations information about 
the different types of terms that have been negotiated previously, and hence em- 
powers them to bargain more effectively. Accountability of the negotiation pro- 
cess would be further improved if the document setting out the enforceable 
undertaking included in the background section a brief description of the process 
by which the undertakings were negotiated. This could make regulators publicly 
accountable for their diligence in holding face-to-face negotiations, ensuring 
proper representation of relevant interests, including affected third parties, in the 
process and generally observing procedural fairness. 

On the other hand publicity for enforceable undertakings is a major concern 
for some in industry.” In his evaluation of the ACCC» use of enforceable under- 
takings, Associate Commissioner Watt found that ‘clearly a number of clients were 
taken aback at the nature and extent of the publicity which followed the under- 
taking. However, no one that they had not been made aware that the 
result would be public...’ In the interests of restorative justice, any publicity 
following an enforceable undertaking should reflect its cooperative nature. At a 
minimum this ought to mean that the regulator will show a draft of the media 
release to the party giving the undertaking and allow them to suggest a 
Ideally, a joint media release might be issued. If enforceable undertakings are re- 
storative justice, then they are not enforcement’ in the strict sense of the term. 
Therefore media releases about enforceable undertakings should not be used to 
trumpet regulatory wins, but to communicate that constructive solutions to 
wrongdoing have been found. These are policies that a regulator might spell out 
in its guidelines for the use of enforceable undertakings (as recommended by the 
ALRC). 

Finally, after the negotiation of enforceable undertakings, currently most of 
the accountability is from the party giving the undertaking to the regulator. This 
typically occurs via a third party audit or review of compliance with the under- 
taking. The audit or review report is given to the party that gave the undertaking 
and also to the regulator. The regulator 1s held formally accountable only if they 
seek to enforce the undertaking in court. There is little accountability for the 
appropriateness of the terms of the enforceable undertaking as a solution to the 
problem identified by the regulatory investigation. In order to increase regulators’ 
informal, deliberative accountability to both the public and business for the terms 
of enforceable undertakings, the auditor’s brief could be expanded to include not 
only a report on the offender’s compliance, but also an assessment of how 
appropriate the terms of the undertaking (and their implementation by the party 
giving the undertaking) have been to the issue at hand. This would make the audit 
or review bi-directional. It would review not only the implementation of the 








140 ALRC n 2 above, para 7177-7178 See Prce Waterhouse Coopers, Submission to Thide Practices Act 
Review #£72 (2002), 17 which suggests that when all obligations under an enforceable undertaking 
are completed, all identifiers should be removed from public registers. 

41 Ac 12 

H2 One ACCC enforceable undertaking, grven by Thompson Legal and Regulatory, 7 April 2001, 
unusually contains such a promuse by the regulator 


244 © The Modem Law Review Limited 2004 


Christine Parker 


undertakings by the party after the undertaking had been agreed, but also the prac- 
tice and policy of the regulator in negotiating and accepting those undertakings. 

There could also be an expectation that affected consumers or other stake- 
holders be consulted as part of the audit process. Indeed consumer advocacy orga- 
nisations could be funded to review the terms of enforceable undertakings and 
perhaps provide an opinion to the auditor or a comment to the auditor’ report 
in cases where they thought this was necessary. In practice, comments would 
probably be limited to only a few strategic cases because of the limited time avail- 
able to consumer advocates. Equally an industry association such as the Business 
Council of Australia could provide an opinion that might represent competitors, 
or give a louder voice to an under-represented small or medium sized business 
that gave an undertaking. The proposal here is not to give consumer or business 
advocacy groups an opportunity to review the terms of enforceable undertakings 
before they are finalized, as this would be too time-consuming and negate some 
of the virtues of a quick negotiation. (Although wherever possible immediately 
affected consumers or competitors should be included in face-to-face negotiations 
in order to ensure they demonstrate restorative justice, not just what a regulator 
can extract) Consumer or business advocacy group comments would rather 
be available to the regulator as part of the review process and could be taken 
into account in enforcing (formally or informally) an enforceable undertaking. 
It was also argued above that the audit or review reports for enforceable under- 
takings should be publicly available so that the public can scrutinise the perfor- 
mance of both rs and businesses giving undertakings in compliance 
with undertakings. 








CONCLUSION 


In general, the flexibility, timeliness and potentially cooperative nature of enforce- 
able undertakings mean that they are popular with both regulators and industry. 
The fairness critique, however, proposes reforms that would restrict enforceable 
undertakings so tightly within the bounds of traditional regulatory accountabil- 
ity that they mught lose their attraction to business and particularly to regulators as 
an alternative to ordinary enforcement action. The bias critique, on the other 
hand, suggests that enforceable undertakings are likely to be an easy way for busi- 
ness offenders to avoid appropriate deterrent punishment for their wrongdoing, 
and for regulators to avoid their responsibility to take on business more publicly 
and adversarially. Yet, in practice the ACCC has used the negotiation of enforce- 
able undertakings to accomplish greater justice in a greater number of cases than 
could have been achieved through litigation (because of lack of resources for liti- 
gation and lack of adequate court remedies) or secret administrative resolutions. 
This paper has argued that enforceable undertakings demonstrate a promising 
potential restorative justice option within a suite of regulatory enforcement stra- 
tegies. Restorative justice requires a set of practices in the negotiation of enforce- 
able undertakings that would address many of the concerns of both the fairness 





143 See Parker n 17 above. 
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and bias critiques. In particular it requires a process that looks much more like 
multi-party alternative dispute resolution than ordinary litigation or settlement 
negotiations. This process puts a premium on full and fair participation of all af- 
fected parties in the deliberation of how to respond to an offence. It also requires 
that the terms agreed in enforceable undertakings should be aimed at doing jus- 
tice and pursuing the public interest in the broad context of the wrongdoing 
identified. Both regulators and regulatees must be held accountable to ensure 
these requirements are fulfilled. But the accountability mechanisms that suit re- 
storative justice processes are different to those that suit more traditional regula- 
tory enforcement action. They should be biased towards ensuring that broad, 
informal, deliberative accountability surrounds every part of the negotiation and 
implementation of restorative justice agreements (such as enforceable undertak- 
ings), while formal, legal controls would be relevant only at the point of enforce- 
ment of the agreement, where restorative processes have not been followed or 
where fundamental human rights have been breached. 

It is important to emphasise that the proposal here is not that restorative justice 
should be pursued to the exclusion of court enforcement or more direct political 
and social action. Restorative justice options in regulatory enforcement are only 
likely to be just and effective where the regulator also has a reputation as a strong 
litigator, where there is significant public and political attention paid to regulatory 
enforcement actions (whether disposed of in court or in restorative justice pro- 
cesses) and where regulators, victims and regulatees all retain their capacity to take 
cases to court where they are unhappy with the remedies agreed via restorative 
justice, or where they believe additional remedies and sanctions are necessary. 
Over the last several years the ACCC has been relatively strong at ensuring that 
the negotiation of enforceable undertakings are part of a tough approach to en- 
forcement in the public interest, rather than being an easy way out. The ACCC 
has been less strong at ensuring that enforceable undertakings are negotiated in a 
genuinely deliberative process between all affected parties, although some of the 
examples cited in this paper have come close to this ideal. In some cases this may 
well have lead to unfairness to smaller, less powerful business offenders, as well as 
to the disempowerment of victims and other parties affected by misconduct. 
Nevertheless, the bias critics are surely right that most regulators are more likely 
to be captured by big business than to be guilty of bullying them. Restoratrve 
justice must be about justice that is tough and fair to all offenders. Achieving 
toughness and fairness in business regulation 1s a fragile accomplishment. This 
article has set out the ways in which it could be approached through the use of 
enforceable undertakings. 
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In Search of a Rescue Regime: The Enterprise Act 2002 
Sandra Frisby* 








INTRODUCTION 


Part 10 of the Enterprise Act 2002 heralds a new era of corporate insolvency law 
for the United Kingdom. Driven by an assessment that the current regime is not 
adequately rescue-orientated and, further, mequitable, the Act implements a 
number of modifications to that regime. These are intended to attain the goals of 
a superior corporate rescue environment, a better return for creditors and a gen- 
erally fairer system of insolvency distribution. The timing of these developments 
is of note, as the latest statistics from the Insolvency Service show an increase in 
the number of insolvency appointments for England and Wales during 2001,' 
although the reforms have been inspired by a series of consultations and reports 
dating back to 1999, 

Corporate insolvency law was last comprehensively overhauled by the Insol- 
vency Act 1986, which (incompletely) implemented the recommendations of the 
Cork Committee? A perusal of the Cork Report demonstrates that the ideals of 
equity, collectivity and corporate rescue are by no means recently espoused: in- 
deed, they were cited as characteristics of a “good modern insolvency law” by the 
Comuuttee,* and were major objectives of the reforming process. The Enterprise 
Act pioneers no new dogma, therefore, but rather seeks to apply an existing ideol- 
ogy more effectively. As is apparent from the White Paper preceding the Act, its 
main objectives are to promote, in no particular order, corporate rescue, collectiv- 
ity, the maximisation of realisations from the corporate estate and overall fairness 
as between creditors” 

The main planks of the Act, upon which this note focuses, are the abolition of 
administrative receivership, the reformation of the administration procedure, the 
abolition of the Crown’ preferential status in insolvency and the institution of a 
ring-fenced fund, taken from the proceeds of corporate assets subject to a floating 
charge, to be distributed amongst the company’s unsecured creditors. Each of 





* Norton Rose Lecturer in Corporate and Financial Law, Univernty of Notungham. 

1 See http://www insolvency gov.uk/information/stats/statisucs htm (last visited 5 Feb 2004) 

2 See A Review of Company Rescue and Business Reconstruction Mechanisms, The Insolvency Service 
(London: HMSO, 1999), A Review of Company Rescue and Business Reconstruction Mechanisms: Report 
by the Review Group, The Insolvency Service (London: HMSO, 2000); Productivity and Enterprise: 

— A Second Chance, The Insolvency Service, Cm 5234 (London: HMSO, 2001). 

3 See Law and Practice: Report of the Review Committee Cmnd 8558 (London: HMSO, 1982). 

4 ibid para. 198, 

5 Whether these objectives may in fact conflict will be examined later. 
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these will be examined, but first it 1s worthwhile investigating the essence of the 
aims of the Act in order better to evaluate their merits and their chances of accom- 
plishment under the new regime. 


THE RESCUE IDEOLOGY 


The task of this review 1s to explore ways in which the law and practice might be 
further developed in order to enable rescues to be attempted where that course will 
benefit those who have a stake in the company’s affairs. This means trying to ensure 
that companies, which are viable in the long-term, survive. In terms of creditors, 
this means trying to achieve higher recovery rates.® 


Whilst ıt is difficult to argue that ensuring the survival of viable companies is any- 
thing other than commendable, it 1s important to appreciate that the notion of 
survival has various shades of meaning, as, indeed, does the notion of corporate 
rescue. There is room for debate as to whether every financially troubled company 
should be the subject of a rescue attempt and as to what can properly be defined as 
a ‘rescue outcome’. 

As far as the first question is concerned, up until very recently the conviction 
has been that insolvency law should address the question of rescue selectively. Ar- 
genti, writing in 1976, advocated a Darwinian approach whereby a capitalist econ- 
omy will acknowledge that a certain level of corporate demise 1s both inevitable 
and necessary to the efficient functioning of the market.’ This position was en- 
dorsed by the Cork Committee, which identified inherent viability as a prerequi- 
site to a rescue attempt? and by the 1999 Review? The Report which followed 
the Review made the point explicitly: 


Corporate rescue mechanisms are not intended to maintain inefficient firms that are 
not economically viable...” 


In other words, UK insolvency law should not undertake a fescue as of right’ 
methodology”: not all lame ducks can, or should be rescued, and the appropriate 
procedure for the genuinely doomed is immediate liquidation. 

As to the second question, a distinction exists between rescuing the company and 
rescuing the business of the company. The former, which might be described as ‘pure 
rescue’, would involve the corporate entity emerging from the rehabilitation en- 
deavour intact, so as to continue substantially the same operations, with the same 
workforce and in the ownership of the same people.” The latter is perhaps most 





6 A Review of Company Rescue and Busness Reconstruction Mechamsms, The Insolvency Service (London: 
HMSO, 1999) (The 1999 Review). 

7 Corporate Collapse The Causes and Symptoms (London: McGraw-Hill, 1976), 170. 

8 Above n 3, para 198. 

9 Above n 6, 3(b). 

10 A Renew of Company Rescue and Business Reconstruction Mechanisms Report by the Review Group, 
The Insolvency Service (London: HMSO, 2000) (The 2000 Report), para. 24. 

11 Which is, arguably, the underlying approach of the United States’ Chapter 11 regame 

12 The pontion can be considerably more complex than this rudimentary descmption, and many 
‘pure’ rescues may involve some job losses and alterations to the core activities. The cntical paint 
is that the entity itself remains functional 
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accurately expressed as a form of corporate recycling. The company’s business, or a 
viable part of that business, is sold as a going concern to a third party. This means 
that the productive part of the enterprise is removed from its original owners. 
There may be associated job losses, which will almost certainly include director- 
ships. The business itself, however, can be said to survive, albeit under new own- 
ership. 

Whether the recycling outcome is properly characterised as corporate rescue 
remains a live issue. Some commentators have categorically denied this: 


In my opinion the true meaning of a company rescue 1s the saving of an entity in 
whole or in part by satisfying in some measure its unsecured creditors and enabling 
the company to continue in business. This will also in some measure preserve em- 
ployment.” 


It would appear that under the present law, and regardless of the insolvency re- 
gime invoked, it is the most common Ppositive outcome. There is little in the way 
of structured information on the results of insolvency appointments, but the As- 
sociation of Business Recovery Specialists (R3)* has conducted annual surveys 
on such appointments for eleven years, and has recently summarised its findings 
over the decade. Having identified three types of rescue, these being “complete 
going concern sales, partial going concern sales and full company survival”, R3 
notes that: 


The two sale types were the most common ... It is not surprising to find that full 
company survivals had a relatrvely low frequency.” 


In the context of the Enterprise Act, it is interesting to note that, firstly, the Act 
appears to have moved away from the selective approach to rescue espoused by 
the earlier consultations, and, secondly, that it has settled on the pure rescue 
outcome as its default model. The wisdom and realism of these choices will be 
examined later. 


COLLECTIVITY AND FAIRNESS 


The ideal of collectivity has been advocated as a indispensable element of insol- 
vency procedures in much of the American literature on the subject,” and is no 
less a feature of UK regumes in the sense that the American commentators use it. 
Collectivity, in this context, refers to that component of a regime that inhibits 
individual debt enforcement amongst creditors. It is usually achieved by the 


imposition of a mandatory moratorium on the bringing of legal proceedings or 








13 N Davis, The Rescue Cultue in the United Kingdom (London: HMSO, 1997) 2 Insolvency Litigation 
and Practice, 3, 4. 

H Previously, the Society of Practitioners of Insolvency 

15 R3, Corporate Insolvency in the UK: A Decade of Change, (attp://wwew.r3. organisation uk/publica- 
tions) 20. See also M. Phillips and J. Goldring, Resave and Reconstruction, (London: HMSO, 2002) 
15 Insolvency Intelligence, 75, 76. 

16 See, eg, T. Jackson, ‘Bankruptcy, Nonbankruptcy Entitlements and the Creditors’ Bargain’ (1982) 
91 Hile Law Journal 857. See also V. Finch, The Measures of Insolvency Law’ (1997) 17 OJLS, 227. 
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the enforcement of security interests or other property rights against the insolvent 
company during the currency of the insolvency procedure in question. In the UK 
such a moratorium exists ın liquidation,” administration’? and in the recently in- 
troduced company voluntary arrangement with moratorium.” 

The major benefit of collectivity is that it precludes the damaging ‘race to col- 
lect’ between creditors, a competition which, if allowed to proceed, would lead to 
the piecemeal dismantling of the corporate estate. This would have two prejudi- 
cial effects, both of which diminish creditor value and, potentially, thwart any 
rescue attempt. First, to the extent that assets are seized by creditors those assets 
cannot be put to productive and income-generating use by the company. Sec- 
ondly, where assets are to be sold, the preservation of synergy between them tends 
to enhance value, which would be lost if the estate could be taken apart piece by 
piece by individual execution. This second factor is of even more importance 
where an attempt to sell the business as a going concern is contemplated. The ex- 
istence of a moratorium operates to prevent this dispersal and so maximises both 
value and the possibility of a rescue strategy. 

Given that collectivity is already a feature of UK insolvency law, one might ask 
how it is to be further promoted. At this stage it becomes clear that the term is 
used in a somewhat different sense in the White Paper preceding the Enterprise 
Act, where it was noted that 


... the time has come to make changes which will tip the balance firmly ın favour of 
collective insolvency proceedings — proceedings in which all creditors participate, 
under which a duty 1s owed to all creditors and ın which all creditors may look to an 
office holder for an account of his dealings with the company’s assets.” 


The Government's intention is to sponsor insolvency proceedings which are indu- 
sive, in the sense that they afford all creditors participation nghts and under which 
all creditors can look to the presiding insolvency practitioner to both represent 
their interests and to account if he fails to do so. Whereas collectivity per se simply 
binds creditors, inclusiveness offers them a pro-active role in the procedure itself 

Finally, on the subject of fairness, the predominant complaint for many years 
bas been directed at the hierarchy of distribution in insolvency. The ostensibly 
equitable’ pari passu scheme” is subject to expenses of the insolvency procedure, 
security interests and preferential debts so that, as one commentator has observed: 


...1n an overwhelming majority of formal insolvency proceedings, nothing is dis- 
tributed to general unsecured creditors (the only category of claimant truly subject 
to the pari passu rule). It 1s estimated that there are zero returns to them in 88 per cent 
of administrative receiverships, 75 per cent of creditors’ voluntary liquidations, and 








17 See Insolvency Act 1986 s 130, although this does not extend to the enforcement of secunty 
interests 

18 Ibid. ss 10, 11 

19 See Part I of Insolvency Act 2000 (now Sch. A1 to the Insolvency Act 1986), brought into force on 
3 January 2003 by SI 2002/2711, art. 2. 

20 Productivity and Enterprise: Insolvency — A Second Chance Cm 5234 (London: HMSO, 2001), para. 25 
Si amie E 2 

21 See Insolvency Act 1986 s 107, Insolvency Rules 1986 (SI 1986/1925) r 4.181. 
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78 per cent of compulsory liquidations. On average, they receive 7 per cent of what 
they are owed.” 


The main criticisms in this regard have traditionally been directed towards the 
floating charge, with its propensity to allot the entirety of the corporate estate to 
its holder,” and the preferential debts regime whereby the Crown, in particular, 
has priority over both floating charge holders and unsecured creditors.** To ad- 
dress these criticisms effectively would involve the adoption of a redistributive 
insolvency law and, as will be seen, the Enterprise Act does not shrink from this 
conclusion. In relation to all of the above objectives, however, the critical enquiry 
is whether the manner in which the Act seeks to promote them will, in practice, 
achieve that aim. The next sections consider the major reforms themselves and 
attempt to evaluate whether they will significantly alter the lot of creditors of in- 
solvent corporations. 


THE ABOLITION OF ADMINISTRATIVE RECEIVERSHIP 
The case for abolition 


Administrative receivership is openly identified as the foremost obstacle facing 
the attainment of an improved system of insolvency law: 


... there has also been widespread concern as to the extent to which administrative 
receivership as 2 procedure provides adequate incentives to maximise economic 
value. There has, equally importantly, been concern about whether it provides an 
acceptable level of transparency and accountability to the range of stakeholders with 
an interest in a company’s affairs, particularly creditors.” 


Underlying this perspective is one of the defining characteristics of receivership 
law, namely that the recetver owes his primary obligation to the party appointing 
him.” An equitable duty of skill and care is owed to the company itself” and to 
other secured creditors,” and a receiver who fails to pay preferential creditors 
their entitlements will be liable to them ın the tort of breach of statutory duty.” 
These limited obligations do not prevent a receiver ruthlessly promoting the in- 
terests of his appointor, and, in doing so, he owes no duty to consider the posi- 
tion of unsecured creditors of the company.” This sketch leads inexorably to the 





22 R. Mokal, Pronty as Pathology’ (2001) 60 CL] 581, 588-589. 

23 See, eg, Re London Pressed Hinge Co Ltd [1905] 1 Ch. 576, 581, per Buckley J; Business Computes Ltd v 
Anglo-African Leasing Ltd [1977] 1 WLR. 578, 580 per Templeman]. 

24 See ss 40, 175, 386 Insolvency Act 1986. For a critique, see A. Keay and P. Walton, The Preferential 
Debts Regime in Liquidation Law: In the Public Interest? (1999) 3 Company, Pinancial and In- 
solvency Law Review 84 

25 The White Paper, above n 20, para. 2.2. 

26 See, eg, Re B Johnson & Co (Builders) Ltd [1955] 1 Ch 634; Downsview Nominees v First City Corpor 


28 Downsview Nominees v First City Corporation [1993] AC 295. 
29 IRC v Goldblatt [1972] 1 Ch 498. 
30 Lathia v Dronsfteld Bros. [1987] BCLC 321. 
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conclusion that administrative receivership is heavily biased in favour of a single 
secured creditor, and it is but a small step from there to posit that the regime is 
detrimental to successful rescue initiatives. If the interests of the appointor are best 
served by a ‘fire-sale’ of the insolvent estate then the receiver is duty-bound to 
pursue this strategy, notwithstanding that better realisations or a less terminal out- 
come for the company could be accomplished via a different approach. Goode 
puts the matter thus: 


... the debenture-holder or his receiver 1s entitled to dispose of assets on a break-up 
basis even though more could be obtained by carrying on the business and dispos- 
ing of it as a going concern. Further, he is, it seems, entitled to realise any asset of his 
choosing, even if ıt is equipment crucial to the company’s business and there are 
other assets available which would realise sufficient to cover the amount due.” 


Having thus fallen short of the goals of fairness and rescue-orientation, receiver- 
ship also fails, apparently, to provide either a collective or an inclusive regime.” 
There is no statutory moratorium in receivership. Nor 1s any meaningful provi- 
sion made for the participation of unsecured creditors. The Cork Committee 
noted this inequality ın 1982” and the then Government addressed it by enacting 
ss. 48 and 49 Insolvency Act 1986. The former requires a report to be prepared and 
sent to unsecured creditors of the company and then to be laid before them at a 
meeting “summoned for the purpose”, although the receiver can apply to the 
court to dispense with such a meeting.» The meeting may establish a creditors’ 
committee, the function of which 1s to: 


...assist the administrative receiver in discharging his functions, and act in relation 
to him in such manner as may be agreed from time to tme” 


Thus, the committee has no formal powers as against the receiver and its practical 
input will be entirely a matter of agreement. This contrasts sharply with the posi- 
tion in both administration and liquidation, where a creditors’ committee, or, 1n- 
deed, the creditors themselves, can vote on the manner in which the procedure 
progresses.” 

This analysis clearly supports a prima facie case for the abolition of receivership 
according to the White Paper's criteria. However, and as the author has argued 
elsewhere,” an intuitive response to the legal framework of receivership may be 








31 Proprietary Raghts and Unsecured Creditors, in The Realm of Company Law B. Rader (ed) (The Hague 
Kluwer International, 1998), 191, 192 See also the White Paper, above n 20, paragraph 23 Goode, 
however, acknowledges that the fact that a recerver 1s entitled to dispose of assets in this way does 
not necessarily mean that he will: see Prindples of Corporate Insolvency Law (London: Sweet & Max- 
well, 2°? ed, 1997) pp 15-16. 

32 See the White Paper, above n 20, para. 25 

33 Above, n 3, para. 438 

34 Insolvency Act 1986 s 48(2). 

35 Ibid. 

36 Insolvency Rules 1986, rule 3181} 

37 For an analyns of creditors’ parucipation rights in administration see below. 

38 See J. Armour and S. Prisby, Rethinking Recervership’ (2001) 21 OJLS 73. 
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unreliable and may overlook some of the institution’s benefits. Granted, a receiver 
must prioritise his appointor'’s interests, but this of itself does not inevitably pre- 
judice all other stakeholders, nor is it necessarily inhibitive of corporate rescue. It is 
only when the appointor is over-secured” that a receiver could properly pursue a 
break-up sale strategy. Where the appointor is undersecured, in order to maximise 
value and so comply with his duty to that appointor the receiver must look 
to other means of realising the security, and, as noted above, one method is to 
attempt to sell the business as a going concern. Whether this amounts to corporate 
rescue as envisaged by the White Paper is debatable, but it does not cause a loss of 
value to unsecured creditors: indeed, in the event that a successful going concern 
sale is achieved any realisations in excess of the secured debt will be available to 
them. 

There is little in the way of empirical evidence on the outcomes of insolvency 
procedures in general,” so that it is impossible to state with certainty whether 
receivership appointments are most commonly made by over- or under-secured 
chargees. However, the Eighth SPI Survey of Company Insolvency“! reported 
that secured creditors were fully repaid in only 19 per cent of receiverships,” 
which may suggest that appointments by under-secured chargees are the norm. 
If this is correct, and if more recent statistics are similar, there 1s a strong argument 
that the proposition that recervers are not adequately incentivised to maximise 
value is flawed, and that one of the White Papers main justifications for abolition 
is therefore fallacious. 

So too, to some extent, is the argument that recetvership is not a ‘collective’ 
procedure. The absence of a statutory moratorium is rendered largely immaterial 
by the fact that the appointor’s security interest will have priority over most, if not 
all, claimants. The mere appointment ofa receiver will cause the floating charge to 
crystallise,” at which point any attempt at individual enforcement will be futile. 
Creditors with superior proprietary interests ın corporate assets may be unable to 
enforce their security following a receivers application under s. 43 Insolvency Act 
1986.“ Moreover, the courts have intervened to virtually reproduce the effects of 
the administration moratorium” in receivership. In Lipe Ltd v Leyland DAF Ltd*® 
a retention of title creditors attempt to repossess assets was frustrated by adminis- 
trative receivers’ assurances that, were the claims to prove valid, the goods would 
be paid for in full More recently the courts’ equitable jurisdiction to grant relief 
from forfeiture has been held available where a company in receivership is in 








39 1e, where the break-up value of secured assets exceeds the secured debt. 

40 One might question whether the conduct of such should have preceded a review of the law. 

41 (London: SPI, 1999). 

42 Ibid, p. 4. The Eighth Survey comprised a sample of 22 administrations, 30 CVAs, 137 recerver- 
ships, 50 compulsory liquidations and 632 creditors’ voluntary liquidations (CVLs). 

43 Evans v Rival Gatnite Quarries Ltd [1910] 2 KB 979. 

44 Under which the court may sanction a receivers disposal of assets subject to a senior security 
interest if satisfied that such disposal “would be likely to promote a more advantageous realisation 
of the company’ assets than would otherwise be effected”. The secured creditors pnonty daim to 
the assets is transferred to their proceeds by s 43(3)( 

45 See Insolvency Act 1986 ss. 10, It See also « 15, the ects of which appear now to extend to rece- 
vership as a result of these judica] innovations. 

46 [1993] BCC 385. 
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possession of assets under a hire purchase agreement” or a chattel lease“ These 
developments were notably driven by the courts’ desire to preserve the benefits of 
collectivity so that maximisation of realisations might follow, and any contention 
that such benefits are lost to receivership therefore seems specious. 

The charge that recervership 1s not an inclusive procedure is, however, justified, 
at least in the case of unsecured creditors, and it 1s with the position of this con- 
stituency that the White Paper is primarily concerned. Certainly unsecured cred- 
itors have no direct route to holding a privately appointed receiver accountable for 
his management of the company’s property, and he is under no legal obligation to 
consider their interests. Whether this fact of itself justifies abolition of receivership 
is questionable, and at least one commentator has noted that this inequity could be 
simply remedied by statutory provision making administrative receivers accoun- 
table to all corporate stakeholders. However, this reasoning, and that outlined 
above, has not commended itself to the legislature and the Enterprise Act 2002 
goes some way towards signing the death warrant for receivership as ıt is presently 
used and understood. 


THE PROVISIONS OF THE ENTERPRISE ACT 


Section 250 Enterprise Act 2002 inserts Chapter IV after Chapter I of Part II 
Insolvency Act 1986 whereby, under section 72A, the holder of a qualifying float- 
ing charge” is prohibited from appointing an administrative receiver of a com- 
pany. Whilst the death warrant is drafted, however, it is far from signed and sealed. 
Section 72A applies only to floating charges created on or after a date appointed by 
the Secretary of State™ and at the time of writing this, and all of the corporate 
insolvency provisions of the Enterprise Act are not expected to come into force 
until September 2003.7 

Those creditors currently secured by a floating charge will, therefore, be able to 
appoint an administrative receiver for as long as the charge remains operative. 
Those who have lent unsecured or on a fixed charge only basis may well consider 
bringing pressure to bear on the debtor to execute the necessary floating charge.” 
Moreover, it is unlikely that those finance providers entering into new lending 
agreements before the appointed date will not bargain for floating charge security, 
if only as a precautionary measure. This means that, notwithstanding the stated 
aim of the White Paper to abolish administrative receivership, the procedure will 
continue to be an option for suitably secured creditors for some time to come.™ 





47 Transag Haulage Lid v Leyland DAF Finance plc [1994] BCC 356 


50 As defined sn paragraph’lé of Schediile BY to the Muclvesicy Ace 2006 es below’ s 72A(3). 
51 S 72A(4)(2) 


52 See http://www.insolvency.gov.uk/draftenterprise/draftenterpnse htm (last visited 10 Feb 2004 
53 Tee Gee ee wen cae A Ge ed es A 


iods of s. 245(3) Insolvency Act 1986. 

M. Stevenson, The Enterprise Bill 2002— A Move Towards a Rescue Culture (2002) 15 Insolvency 
Intelligence 51; D. Milman, Erterpnæ Bull, (2002) 4 Insolvency Lawyer 119, M Phillips and J. Goldring, 
Rescue and Reconstruchon (2002) 15 Insolvency Intelligence 7, %6, A McKnight, The Re- 
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In any event, the abolition is only partial: the legislature has been per- 
suaded to retain the option of appointing an administrative receiver in relation 
to a number of specific types of financing transactions These, and the condi- 
tions for their operation, are contained in ss 72B to 72G.™ For the most part, 
these exceptions’ will involve transactions far removed from mainstream lending, 
both ın terms of the size of the loan and the complexity of the project. Given 
that the Association of Business Reco Specialists’ survey notes that insol- 
vency predominantly affects small firms“ it is possible that the exceptions 
will not be widely relied upon, so that the major impact of s. 72A is likely 
to be upon those floating charge financiers lending to small to medium sized 
enterprises (SMEs) whose preferred method of enforcement would be via 
administrative receivership. Predominantly, these are the major clearing 
banks.” It should be noted, however, that s 72A does not in any way pre- 
clude the appointment of a receiver over fixed charge assets,* nor an appointment 


over floating charge assets if the charge in question is not a qualifying floating 


The continued existence of the ability of a suitably secured creditor to appoint 
an administrative receiver somewhat belies the assertion that “administrative 
receivership should cease to be a major insolvency procedure”. The pioneering 
aims of the Enterprise Act may not, therefore, be realised for some time, and 
the dominion currently enjoyed by a relatively small clique of creditors, osten- 
sibly at the expense of their unsecured counterparts, is thus prolonged. This 
raises the fascinating prospect" of being able to observe the relative perfor- 
mance of administrative receivership and the new administration procedure™ 
and to compare the outcomes of each by reference to the criteria espoused by 
the White Paper. An assessment of the merits of the reforms on the basis of 
quantitative evidence rather than intuition may therefore become viable in 
the not too distant future. For the present, however, it is possible to make 
some tentative predictions in this regard, but first it is necessary to consider the 
second limb of the reforming process, namely streamlining of the administration 
procedure. 











55 Compnasing capital market arrangements, public-private partnership projects, utility projects, 
financed projects, financial market transactions and registered social landlords respectrvely. 

56 85 per cent of insolvency cases involved companies with fewer than 30 employees: see Corporate 
rete EAIN ERIE AE EA 

57 Alth It 1s not uncommon in the SME sector for directors (who are also frequently major 
shareholders of their companies) to lend on a floating charge bans. R3 suggest that the cleamng 
banks hold, between them, less than 50 per cent ofall floating charges: Response by the Association of 
Business Recovery Professionals to the Report by the Review Group issued in November 2000. 

58 Por which entitlement may be conferred by the loan agreement or under the Law of Property Act 
1925 s 101(1)() 

59 Although the likelihood of this is very small, grven the definition in paragraph 44 of Schedule B1 
Enterprise Act 2002. 

60 See the White Paper, above n 20, paragraph 25. No doubt the legislature was not prepared to 
interfere with existung contractual nghts by mmply abolishing the entitlement to appoint with 
immediate effect 

61 For the insolvency lawyer at least. 

62 As to which see below 
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STREAMLINING ADMINISTRATION 


The impetus for change 


Insolvency statistics demonstrate that administration is much less used than ad- 
ministrative receivership.” This may be because floating charge holders instinc- 
tively prefer receivership and, at present, are able to prevent an administration 
order being made by the simple expedient of appointing their own administrative 
receiver.* There are, however, certain disadvantages associated with the adminis- 
tration regime, and this is acknowledged in the White Paper: 


The recognition of admunistration as an important tool ın providing a company in 
financial difficulties with a breathing space in which to put together a rescue plan or, 
alternatively, in providing a better return to creditors than would be likely in a li- 
quidation, has increased steadily in recent years. Nonetheless, 1f administration 1s to 
become a fully efficent procedure in all carcumstances, it will need to be stream- 
lined. 


In general, administration can be criticised as slower, more expensive and more 
procedurally complex than administrative receivership, and a brief examination 
of the statutory framework supports this view. Whilst a receivership appointment 
can be made with the minimum of ceremony an admunistration order can, at 
the time of writing, only be made on a petition to the court.” The petitioner must 
show that the company ın question is or is likely to become insolvent and must 
also specify the purpose of the administration order from those in s. 8(3) of the 
Insolvency Act 1986.°° The petitioner may, in support of the petition, submit what 
has become known as a Rule 2.2 Report. Interestingly, the practice of submit- 
ting extremely detailed Reports provoked a judicial recommendation towards 
avoiding “...disproportionate investigation and expense”.” However, given that 
the court must be satisfied that the order has a “real prospect of success” in achieving 
the specified purpose,” and given that a suitably meticulous Rule 2.2 Report might 
well provide evidence of this, there remained a clear incentive to produce such. 
Thus, entry into administration appears to generate both costs and delay not 
usually associated with administratrve receivership.” Once an order is made, both 
the court-driven nature of administration and the involvement of creditors in the 
procedure may also cost both time and money.” An administrator has three 





ee n 1, above. 
ee Insolvency Act 1986, 1. 9(2) (3). 
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person (who may be the proposed administrator) and must state that the making of an adminis- 
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70 See Practice Note [1994] 1 BCLC 347. 

71 Re Harns Simons Construction Ltd [1989] 5 BCC 11, per Hoffmann J, 13. 
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months to formulate proposals for a meeting of the company’s creditors,* and 
those creditors are also entitled to challenge the administrator’ acts or omissions as 
“unfairly prejudicial’.” For the most part, creditor sanction is required before an 
administrator can commence any action remotely resembling a rescue attempt,” 

although case law suggests that such may be dispensed with in circumstances of 
extreme urgency. ”” Again, the freer hand of an administrative receiver, as outlined 
above, might well avoid both expense and delay. The question is therefore whether 


the reforms in the Enterprise Act will remedy these perceived disadvantages. 


ENTRY INTO ADMINISTRATION: THE NEW FRAMEWORK 


By s. 248 Enterprise Act 2002 Part I Insolvency Act 1986 is replaced by Schedule 
B1 of Schedule 16 to the former Act.” The Schedule provides for three methods 
by which a company may be placed in administration, these being under para- 
graphs 10 (by court order), 14 (appointment by floating charge holder) and 22 
(appointment by the company or its directors). 


Appointment by court order 


The paragraph 10 procedure resembles the old regime in that it requires an “ad- 
munistration application”” to be made to the court by any of the parties listed in 
paragraph 12, which include the company, its directors and one or more creditors 
of the company. The company must be, or be likely to become unable to pay its 
debts® and the court must be satisfied that the administration order is reasonably 
likely to achieve the purpose of administration.” The primacy of admunistrative 
receivership in relation to this mode of appointment is maintained by paragraph 
39, which states that the court must dismiss an application where an administrative 
receiver is in office? unless the receiver's appointor consents to the making of an 
order or his security is vulnerable under the avoidance provisions of the Insol- 
vency Act 1986. 

The Insolvency (Amendment) Rules® require an administration application to 
be supported by an affidavit complying with r. 2.4, which in turn requires, inter 
alia, 2 statement of the company’s financial position, details of any security held 





A Insolvency Act 1986 s 23(1)(b). The creditors’ meeting can approve the proposals (with or without 
modification) — s. 24(1)(2). 

P a Antes 27(1). It has been held that negligence is not unfarly preyudical for the 

of the section - Re Chamley Davis (No 2) [1990] BCLC 760. 

% An of course, such must fall within the purpose in the penton. A going concer sale of 
the business could properly take place where the purpose is “a more advantageous realisation of the 
company’s assets than would be effected on a winding up” under s. 8(3)(d) Insolvency Act 1986 

77 See ReT & D Industries ple [2000] BCC 956. 

78 Schedule 16 being inserted after Schedule A1 Insolvency Act 1986. 

79 Schedule B1, Paragraph 12(1) 

80 Paragraph 11 (a). 

81 Paragraph 11(b) As to the purpose of administration see below 

82 Whether appointed before or after the making of the administration application. 

83 SI 20040. 

84 R 241 
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over its assets and any matters which“... will assist the court in deciding whether 
to make such an order” The submission of this statement is mandatory% and it 
remains to be seen whether those required to prepare it will go to the expense 
associated with the Rule 22 report. A further requirement® is that the affidavit 
must state whether, in the opinion of the person making the administration ap- 
plication, the EC Regulation on Insolvency Proceedings” will apply, and, if so, 
whether the proceedings will be main or ternitonal 

It would appear from this that the paragraph 10 requirements are not signifi- 
cantly less onerous than those under the previous regime, and might even be more 
so. In practice, given the procedural advantages of paragraphs 14 and 22, applica- 
tions under paragraph 10 are likely to be made predominantly by unsecured cred- 
itors of the company,” and one might therefore question how feasible it 1s for 
such to be able to produce the kind of information required by r. 2.4, particularly 
that relating to the application of the EC Regulation. Unsecured creditors will 
not routinely be provided with the kind of company information available to di- 
rectors and floating charge holders, although the Crown might be able to obtain 
such, so it remains to be seen how widely the administration application is used. 
One final point worth noting about the paragraph 10 method of appointment is 
that a floating charge holder may trump the applicant’s choice of administrator by 
application to the court under paragraph 36, although again this may not be a 
widely used provision given such a charge holder’s power to make an out-of court 
appointment. 


Appointment under a qualifying floating charge or by the company 
or its directors 


These two methods of appointment are clearly designed to replicate the speed and 
relative economy of receivership appointments. The holder of a qualifying float- 
ing charge? is afforded a wide power to appoint an administrator without any 
form of application or notice to the court, although once such an appointment is 
made notice of such must be filed with the court, along with, inter alia, identifica- 
tion and consent of the administrator.” Paragraph 15 deals with the position of 
competing floating charge holders and paragraph 17 prevents an appointment 
where a provisional liquidator or administrative receiver is in office. It would 
appear from this that an administration appointment can be Sprung’ upon the 
unsuspecting company in much the same way as can an administrative receiver, 
although it is not clear that such ‘hostile’ appointments are customarily made. 
Either the company or its directors can appoint an administrator under para- 
graph 22 unless a petition for winding up has been presented, an administration 








85 Unlike the submisnon of a Rule 22 Report. 
86 Seer 24(4). 
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application made or an administrative receiver 1s in office.” Any person entitled to 
appoint an administrative receiver or an administrator under paragraph 14 must be 
given five days written notice of the company’s intention to make an appoint- 
ment”? and that notice is to be filed with the court.” Any intment must then 
be made within ten business days of the filing of the notice.™ A notice of appoint- 
ment must be filed with the court, that notice including a suitable statutory 
declaration and identifying the admunistrator, who must consent to the 
appointment and state that, in his opinion, the purpose of the administration is 
reasonably likely to be achieved.” Once these requirements are satisfied the ap- 
pointment takes effect.” 

Both of the above methods are discernibly quicker than that under Part II In- 
solvency Act 1986, and no doubt it is believed that they will render the procedure 
much more user-friendly towards both secured creditors and the company itself?” 
One might, however, question the extent to which they will make administration 
a more attractive procedure for the former or a more realistic option for the latter. 
To begin with, the dominion of the floating charge holder over the company (or 
its directors) is preserved, and whilst ever administrative receivership remains an 
option there would appear to be little incentive for the chargee to prefer adminis- 
tration purely on the basis of an easier entry procedure. 

Moreover, the notion that the expense of preparing supporting documenta- 
tion deters use of the administration procedure may be something of a red 
herring, It 1s common practice for floating charge holders to commission what 
has become known as an Independent Business Review (IBR) whenever their 
borrowers appear to be in financial difficulties™ Such a review 1s instigated 
by the chargee under a contractual entitlement in the original loan and is 
carried out by an insolvency practitioner, who will prepare and present a report 
and recommendations to the chargee.” The kind of information produced 
will obviously be adequate to present to the court as a Rule 22 Report, under 
the ‘old regime, or to assist in the preparation of the required affidavits under 
the new one. Thus, entry into administraton is arguably cost-neutral, as costs 
will already have been incurred in the preparation of the IBR, and, further, 
will have been incurred whether the outcome is administration or administrative 
receivership. 

This analysis, if correct, is interesting in two regards. First, it may support the 
view that emergency’ receivership appointments are the exception, so that the 








91 Para 25 
92 Para. 26. Thus the company’s proposed appointment can be thwarted by its floating charge holder. 
93 27. 


97 See The White Paper, above n. 20, paragraphs 2.10, 2.13. See also A. McKnight, above n 54, 325. 

98 Por a fuller description of this process see L Doyle, Administrative Receivership’ Law and Practice 
(1995, FT Law and Tax), 43, A. Katz and M. Mumford, Should Investigating Accountants be Allowed 
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99 For a less than complimentary account of this procedure see J. Cousins, A. Mitchell, P, Sikka, 
C Cooper and P. Arnold, Insolvent Abuse: Regulating the Insolvency Industry (London. Association 
for Accountancy and Busness Affairs, 2000) 
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more time-consuming mode of obtaining an administration order is not particu- 
larly problematic. Secondly, and as a corollary, it might suggest that the current 
preference for administrative receivership over administration has more to do 
with the relative substance of each procedure rather than the ease or otherwise with 
which they can be invoked. If this is the case, streamlining entry into administra- 
tion will not increase its attractiveness to floating charge holders, nor will it ne- 
cessarily assist companies (or their directors), whose own possible predilection for 
administration remains at the mercy of a chargee." Thus the next enquiry is 
whether the Enterprise Act will alter the likely outcomes of administration for the 
general good. 


IN SEARCH OF A RESCUE REGIME: THE NEW EMPHASIS 
OF ADMINISTRATION 


The rescue ideology ascendant? 


Of all the provisions of Part 10 of the Enterprise Act, paragraph 3 of Schedule 
B1 ostensibly effects the most seismic shift in emphasis. Here the rescue rhe- 
toric takes on some substance, although how much substance is open to discus- 
sion, so the paragraph is worth considering in some detail. It opens with the 
words: 


301) The administrator of a company must perform his functions with the objective of - 

(a) rescuing the company as 2 going concern, or 

(b) achieving a better result for the company’s creditors as a whole than would be 
likely if the company were wound up (without first being ın administration), 
or 

(c) realising property in order to make a distribution to one or more secured or 
preferential creditors.™ 


Lest it be thought that the administrator can choose between these objec- 
tives, paragraph 3(3) makes it clear that the objective in (a) must be pursued unless 
he thinks that either it is not “reasonably practicable” to achieve it or that pursuit 
of objective (b) would “achieve a better result for the company’s creditors 
as a whole.” Objective (c) may only be pursued if the administrator thinks that 
objectives (a) and (b) cannot reasonably practicably be achieved, and in that 
event he must not “unnecessarily harm the interests of the creditors of the 
company as a whole” At all times, and whatever the objective of the adminis- 
tration, the administrator must perform his functions “in the interests of the com- 
pany’s creditors as a whole”? and as “quickly and efficiently as 1s reasonably 
practicable” 





100 See M. Stevenson, above n 54, 53 

101 Italics added. 

102 Para. 3(4). 

103 Para. 3(2). The phrase is something of a mantra. 
104 Para 4. 
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This remarkable paragraph appears to place corporate rescue squarely at the to oF 
of the hierarchy of aims of the new ‘streamlined administration procedure 
Phillips and Goldring note: 


This provision makes it expressly clear that administration is first and foremost 
about rescuing the corporate entity. 


At first sight, then, the interests of the company are principal and the idea of ‘pure 
rescue’, as outlined above, predominant. In practice, this means that an adminis- 
trator must devise some kind of strategy that will have as its outcome the emer- 
gence, intact, of the corporation itself at the end of his term of office. Given that all 
three methods of entry into administration require some form of statement of the 
objective to be pursued” such a strategy will have to be in rather more than 
embryonic form if the maker of such statement, be it the administrator or the 
administration applicant, is to be confident of its accuracy.” A prospective ad- 
moinistrator will therefore have to be extremely well informed about almost every 
aspect of the company and its business before he agrees to accept appointment, and 
this of itself suggests that the current practice of institutional lenders of commis- 
sioning IBRs will continue. Where the company or its directors wish to make a 
paragraph 22 appointment, it is unlikely that an administrator will consent to act- 
ing ‘on spec’ as it were. 

It is at this point that legislative aspiration and commercial reality may well 
part company. Confines of space do not allow for an exposition of the mechanics 
of corporate rescue, but it has already been noted that such rarely occur in the pure 
form. Of course, much will depend upon the individual circumstances of the 
companies in question but it is worth emphasising that, in most cases, these will 
already be insolvent and their viability questionable. As one insolvency lawyer 
has put it 


You can't buck the economic conditions. The law can't transform a non-viable busi- 
ness into a viable one.™ 


It is worth noting that the statutory tools available to an administrator under the 

rise Act are almost identical to those under Part II Insolvency Act 1986. 
Schedule B1 docs. not, for example, provide super-priority for funding for any 
rescue initiative.” Corporate rehabilitation will inevitably require the stricken 
company to continue trading whilst in administration, and given that trading 
activity requires, as well as generates income, it can be contended that some sort 
of provision guaranteeing priority to the providers of funds should have been 





105 See M. Stevenson, above n 54, 52; A. McKnight, above n 54, 324. 
D mar and Reconstruction, above n 54, 76. 
108 An administrator will also have to formulate proposals for achieving the purpose of administra- 
Sob Feud Thee Ge © his appointment: para. 49 
‘Section, Times 2) ril 2003, 9. 
110 McKnight connders this ‘regrettable’: see above n 54, 327.An amendment to the Enterprise Bull 
Soa ee ee e E 
Vol 639 (House of Lords), 21) Oct 2002, cols. 1113-1115. 
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considered. Nor does the Schedule appear to dramatically enhance an administra- 
tors powers. The Schedule 1 powers remain,” and these arguably subsume the 
specific power to do “anything necessary or expedient for the management of 
the affairs, business and property of the company”. The only real innovation is 
the conferral of a power, under paragraph 65, to make distributions to secured and 
preferential creditors without leave of the court,” and such a power does not, it is 
submitted, enhance the prospect of a successful rescue attempt. 

Thus it is arguable that the new regime simply directs administrators towards a 
certain end without providing them with any new apparatus to achieve it. To the 
extent that paragraph 3 might be invoked against administrators who are less than 
wholehearted ın their pursuit of rescue™ it represents rather more of a stick than a 
carrot. Indeed, it can be criticised as unfair to insolvency practitioners or even as a 
very real disincentive to recommending or accepting administration appoint- 
ments.” It has been suggested that there exists a certain institutional inertia 
amongst insolvency practitioners which has perhaps suppressed a more flounsh- 
ing corporate rescue environment than could be attained,” and if this is so then 
perhaps paragraph 3 represents a nudge in the right direction. However, there 
would appear to be little point in requiring insolvency practitioners to make ulti- 
mately abortive rescue attempts in relation to unviable corporations, when this 
will simply add to the expense of the procedure and so prejudice the interests of 
the creditors. Logically, therefore, it is necessary to consider whether paragraph 3 
actually requires this to be done, either as a matter of law or practice. 


THE CREDITOR/RESCUE CONFLICT 


The ostensible primacy of the rescue objective is not as straightforward as it might 
at first appear. Indeed, there is an arguable case that where an administrator be- 
lieves that the company’s creditors would, as a body, be better served by a going 
concern sale strategy then he should adopt that tactic, even where it might be possible 
to rescue the company. The sale of the company’s business as a going concern would 
likely achieve the objective in paragraph 3(1)(b)*” as it would maximise value and, 





111 See para. 60. 

112 Para 59(1) The paragraph ıs, in any case, very similarly worded to s 14 Insolvency Act 1986, for 
which ıt 1s a direct substitute, 

113 A distribution to unsecured creditors requires leave: para. 65(3) 

14 Phillips and Goldnng this possibility. see above n 54, 77. 

115 If this 1s correct, floating holders have an incentrve to opt for administrative recervership 
over admunistration. It 1s more than likely that any appointee will require an indemnity from his 
appointor, and administrative receivers are under no obligation to attempt to rescue the company 
(unless that 1s in the best interests of their appointor) and so cannot incur legal hability for failure 
to do so. 

116 See M. Phillips and J. Goldring, above n 54, 76. See also M Phillips, The Administration procedure and 
Creditors Voluntary Arrangements — The Case for Radical Reform (London: Centre for Commercial law 
Studies, University of London, 1996), p 7 H Rayk, "The Enterprise Act and Insolvency Law Re~ 
form (2003) 24 Co Law, 3. Insolvency practitioners themselves have strongly denied this see R3, 
above n 15, and Response by the Association of Business Recovery Professionals to the Report by 
the Review Group issued in November 2000, paragraph 2 There is little in the way of empincal 
data to verify the issue eather way. 

117 A better result than on an immediate winding up 
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in fortuitous cases, facilitate a continuing business relationship between the 
creditors of the ‘old company and the purchasers of its business. Paragraph 3(3) 
requires the administrator to attempt to achieve objective (a) unless he thinks that 
that is not reasonably practicable or that the creditors as a whole would do better under 
objective (b). The sub-paragraph is drafted in mandatory terms so that it might be 
contended that an administrator may not attempt rescue where the creditors’ 
interests dictate a maximisation of realisations strategy. This construction would 
accord with the remarks of Lord McIntosh of Harringty in the debates preceding 
the Enterprise Act: 


We do not want an administrator to have to pursue a company rescue that would be 
reasonably practicable but would result in a lower return to creditors... 


If this analysis of paragraph 3(3) is correct it reverses what appears to be a swing 
towards a more debtor friendly regime and reasserts the United Kingdoms tradi- 
tionally creditor-orientated approach to insolvency. In other words, we are no 
further along the route to a Chapter 11 philosophy and the welfare of creditors 
will continue to trump that of the corporate entity wherever there is a conflict. 
As far as a conflict between the interests of secured creditors and unsecured cred- 
itors is concerned, paragraph 3(4) is reasonably clear: the longer-term interests 
of the latter prevail over the short-term interests of the former”. This paragraph 
addresses the main criticism of administrative receivership outlined above, so that an 
undemanding realisation and distribution strategy will not be permissible where 
the administrator thinks that the objectives in sub-paragraphs (1)(a) or (b) are 
achievable. This does not necessarily mean that floating charge holders will be pre- 
Judiced financially though. If either rescue or a better result than on a winding up is 
achieved they will, by definition, receive no less than in a straight asset sale. 

Thus, the established hierarchy of interests in insolvency is somewhat altered, 
although it is submitted that the constituency with most to gain will be the com- 
pany’s unsecured creditors rather than the entity itself This benefit will not, how- 
ever, be at the expense of their secured counterparts unless the administrator 
embarks upon the unrealistic pursuit of a trading strategy that costs more than it 
realises and thus diminishes the value of the security.™ Creditor conflicts are an 
inevitable aspect of insolvency, and paragraph 3 attempts to resolve them in 
pragmatic and fair manner. Its wording may yet give rise to litigation, as the next 
section attempts to demonstrate. 


Accountability: more imagined than real? 


The aim of increased accountability in administration is furthered by paragraphs 
H and 75 of Schedule B1 The former allows any creditor or member of the 








118 Hansard, House of Lords, Vol 639, 21 Oct 2002 col 1100. See also coL 1102. 
119 See McKnight, above n 54, p. 326. 
120 Because of the pnonty afforded by the security. They may, however, have to wait longer for re- 


payment. 
121 Por a spectacular example see Downsview Nominees v First City Corporation [1993] AC 295. 
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company to challenge the administrators conduct on the ground that it unfairly 
harms the interests of the applicant” or that he is not performing his functions as 
quickly or efficiently as is reasonably practicable." The latter allows the court, on 
the application of, inter alia, creditors and contributories of the company to make 
an order against an administrator it finds guilty of misfeasance. Misfeasance in- 
cludes the misappropriation of company Property and breach of any fiduciary or 
other duty in relation to the company. “* There is clear blue water between the 
focus of these two provisions. Paragraph 74 seems to target an admunistrator 
who is either careless or who deliberately and unnecessarily sacrifices the welfare 
of one ‘in terest group, whereas paragraph 75 seems more directed at the dishonest’ 
administrator. 

Paragraph 7 is of particular interest, in that it seems directed towards the White 
Paper's goal of a more inclusive insolvency regime. Phillips and Goldring suggest 
that the criteria of “unfair harm to the interests of the applicant” represents a lower 
threshold than that of “unfair prejudice”, as found in s. 27 Insolvency Act 1986 and 
this appears correct. Moreover, paragraph 74(2) fills a gap (if one existed) in that it 
almost certainly renders an admunistrator hable in negligence. It might, therefore, 
be expected that paragraph 74 will be particularly useful to those creditors (or, 
indeed, members) who consider that an administrator is pursuing a less than op- 
timal outcome. For example, members of the company might challenge an ad- 
ministrator who refuses to attempt to rescue the company under paragraph 74, or 
unsecured creditors contest an administrator’s decision to embark upon an asset 
sale strategy. 

There may be difficulties with the operation of paragraph 7 in this context. 
Any challenge to an admunistrator’s strategy on the above grounds would firstly 
have to overcome the wording of paragraph 3, which places an almost unassailable 
emphasis on the administrator's subjective opinion on which of the three objectives 
of administration can reasonably practicably be achieved. Thus if the admunistra- 
tor thinks that neither corporate rescue nor a better return for creditors is achiev- 
able then it is possible that no action he takes can be said to unfairly harm the 
interests of anyone with standing to bring an action under paragraph ~. No less 
an authority than Lord Hoffmann drew attention to the wording of paragraph 3 
in the debates preceding the Enterprise Act, where he noted: 


There might be occasions when the court, giving full weight to the experience and 
knowledge of the administrator, feels that it has to say, “No. It is quite clear that, in 
the best of faith, you are going about this the wrong way and you ought to do some- 
thing different. The company can be rescued even though you seem to have formed 
the opinion that it cannot” ... These amendments seem to take that power out of the 
hands of the court entirely and leave everything to the opinion of the administrator.” 








Para. WI 
Para. 74(2). 
Para. 75(3). 

Although the inclusion ofa breach of fiduciary or other duty (para 75(3)(c)) means that there may 
be some overlap between paragraphs # and 75. The remedial powers of the court in relaton to 
each paragraph tend to support a distinction in emphans. 

126 Hansard, House of Lords, Vol 639, 21 Oct 2002 col. 1103. 
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There seems to be an inexorable logic to this conclusion. There may be a world of 
difference between > what an administrator thinks and what he has reasonable 
grounds to believe 7 and paragraph 3 uses the former term. Unless the courts can 
see their way clear to adopting some form of ‘irrationality’ test in this regard’ it is 
at least arguable that an administrator, having once formed the view that a particular 
objective should be pursued, cannot be called to account under paragraph H. 

A more liberal construction of paragraph 74, and one which would surely ac- 
cord with legislative intention, would allow a challenge notwithstanding the ad- 
ministrator’s opinion, but again this may prove inadequate, given the courts’ 
traditional deference to the professional and commercial judgment of insolvency 
practitioners.’”” This 1s especially likely to be the case where the administrator has 
conducted an IBR of the company prior to his appointment and thus can produce 
a reasonably comprehensive account of the company’s financial position and its 
prospects as regards long-term viability. Such an account may support the admin- 
istrator’s opinion as to what can or cannot be achieved in an administration and it 
is unlikely that the courts will be prepared to second-guess his assessment at the 
behest of a single interest group. 

Furthermore, it is not clear how the s. 4 entitlement will interact with the 
creditors’ further involvement in the administration process, namely their oppor- 
tunity to approve proposals submitted by the administrator. Such proposals have 
to be produced and sent to creditors within eight weeks of the appointment of an 
administrator and an “initial creditors meeting” to consider them convened 
within ten weeks. Once such proposals, which will by definition be informed 
by the relevant objective of the administration, have been approved it is hard to 
see how a dissenting group of creditors, or, indeed, members of the company can 
possibly bring a complaint under s. 74.7 

In conclusion, it may be that the improved level of creditor participation envi- 
saged in administration may turn out to be illusory. Indeed, one might go further 
and argue that it was an unrealistic and counterproductive aim in the first place. 
Creditors are not an homogenous assembly and creditors’ meetings are not focus 
groups. In reality, the only consensus likely to emerge is a desire to recover as 
much of the outstanding debt as possible. In this regard there may be inherent 
conflicts of interest which cannot be resolved by application to the court and 
which, if allowed to support litigation, will simply drive up the costs of adminis- 
tration at the expense of everyone with anything at stake. 

It remains to be seen how the courts will treat applications under paragraphs 4 
and 75, or, indeed, whether many applications are actually made under these 








127 See The Times, (Law Section), 1 April 2003, 9. 
128 Which w not inconceivable In the corporate content, sce Shuttleworth Cat Prot & C [1927] 2 KB 
9, Charterbridge Corporation Ltd v Lloyds Bank Ltd [1970] Ch. 62. 

129 See, for example, MTT Thsding Systems Ltd v Winter [1998] BCC 59L See also the remarks of Mela- 
nie Johnson in Padiamentary Debates: Hansard, House of Commons, Volume 387, 17 June 2002, 
col 65, 

130 Paragraph 49, Schedule Bi 

131 Paragraph 51(2)(b). 

132 It is worth noting that secured creditors may only vote on the unsecured portion of their debt 
Insolvency (Amendment) Rules 2003, z 240(1). This may leave floating charge holders m a 
slightly disadvantageous pontion. 
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provisions. It is tentatively predicted that, for better or worse, the administrator's 
commercial judgment will continue to hold sway in the majority of cases, 
although his duty to act in the interests of creditors in general will hopefully pre- 
vent an overly cautious approach on his part. In particular, even a floating charge 
appointee will now have to think twice before taking the line of least resistance 
and settling on an asset sale strategy except in truly hopeless cases. This may re- 
present a small victory for unsecured creditors in marginal cases, but the question 
remains as to whether affording wide rights of challenge to all stakeholders will 


give rise to ultimately hopeless, but inescapably expensive litigation. 


SOME THOUGHTS ON THE RECEIVERSHIP/ 
ADMINISTRATION CONTEST 


Whilst our aim is to guarantee unsecured creditors a greater say in the process and its 
outcome, secured creditors should not feel at any risk from our proposals We see no 
reason why, given the changes we propose to make to the administration procedure, 
their interests should not be protected equally well by an administrator as by an 
admunistrative recetver. Indeed we are confident that, over time, secured creditors 
will come to see admunistration as their remedy of choice for maximusing value.” 


A majority of respondents endorsed the principle of corporate rescue — that compa- 
nies in financial difficulty should not go to the wall unnecessarily. There was a 
mixed response as to the best way of achieving this ... many of the responses from 
legal firms and banks expressed concern over the restriction of administrative recei- 
vership, which they were convinced had major benefits ın terms of speed, flexibility 
and control. There was concern as to whether the new streamlined administration 
procedure would be able to match these advantages. ™* 


The White Papers confidence in the streamlined admunistration procedure, ın 
terms of its ability to facilitate corporate rescue and maximise value, will be tested 
when (and if) it goes head to head with administrative receivership. The critical 
benchmarks will no doubt be the extent to which the new regime increases the 
incidence of corporate rescue and improves the lot of unsecured creditors and, as 
noted above, there may be an inherent tension between these two aims. It was 
suggested that, in the event of a conflict, the latter should take precedence and 
that, if called upon to moderate the matter, this is the conclusion that the courts 
will reach.” In practice, better returns to creditors will be produced by a going 
concern sale of the business of the insolvent company.” This may not conform 
with the lofty ideals of pure rescue but in some, perbaps many cases it will be the 
most realistic and fairest option. At the risk of sacrificing principle on the altar of 
pragmatism, it is suggested that the arguably less ambitious pursuit of a greater 
level of corporate recycling does not represent an admission of defeat, but, rather, 








133 The White Paper, above n 20, h 26 See also h 212, 

134 Summary of Responses to the White Paper www. nsolvency.gov.uk/wpsum_hbtm (last vinted 
10 Feb 2004). 

135 See, to this effect, Lord Hoffmann, Hansard, House of Lords, Vol 639, 21 Oct 2002 col 1103. 
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a sensible compromise. More controversial is the question of whether administra- 
tive receivership is actually the better tool to accomplish this end. 

Notwithstanding the streamlining of administration, there remain certain 
aspects of the procedure that may yet render it inferior in this respect. This per- 
spective is neatly summarised by West, who notes: 


...it is doubtful that this amended administration procedure will be as flexible and 
cost effective as administrative recervership in all cases ....°*” 


To begin with, the procedure remains very much either court- or creditor-driven, 
and in this regard will almost certainly generate more expense and delay than 
administrative receivership. The fact that the path into administration has been 
smoothed will not, it is submitted, drastically reduce either. Proposals to creditors 
will still have to be formulated, meetings still called, information still provided, 
voting still completed and notices filed with the court. Inclusivity, whilst an 
arguably laudable aim, is a double-edged sword and one that may, on balance, 
strike at those it was intended to guard. This 1s not to mention the increased bur- 
den on the court system, as noted in both Parliamentary debates“* and acknowl- 
edged as a possibility in the White Paper.” 

Delay is perhaps an even more dangerous inhibitor as far as optimal outcomes 
are concerned. Successful going concern sales are not accommodated by lengthy 
consultations with constituents, especially where these may give rise to litigation 
at the behest of a discontented interest group. R3 drew attention to this problem 
early on in the review programme: 


...consideration would need to be grven to ways of adjusting the current law to 
ensure that an administrator could act quickly to effect a sale of 2 business where this 
was essential to achieve a rescue. If an administrator could only sell a business with 
the consent of the creditors or the court, this could in some cases impede rather than 
facilitate a rescue.“° 


No such adjustment has been made by the Enterprise Act. On the contrary, it 
appears that unilateral action on the part of an administrator towards a going con- 
cern sale would not find favour with the legislature: 


Ifthe administrator wants to sell the whole or a substantial part of the business, he or 
she will need to eather: get the consent of the majonty of creditors, or in cases of 
urgency, e.g. where a downtum in the market could result in a sharp fall in the value 
of the business, the administrator may apply to the court.” 





137 Administrative receivers — a dying breed’, above n 49, 177. See also A Bare New World (or not?) — The 
Corpomte Perspective, above n 73, 161. Some support for receivership as a cost-effective procedure 
can be found in Parliamentary debater see Hansard, Val 383 (House of Commons), 10 April 
2002, cols 57 (John Whitungdale), 81 (David Ruffiey) and 106 (Mark Field) 

138 Hansard, Vol 383 (House of Commons), 10 Apnil 2002, cols 58 (John Whittingdale), 82-83 (David 

Rufitey). 

Above n 20, Annex D, paragraph 4.15. 

Response to the Report by the Review Group, above n 116, paragraph 117. See also Hansard, Vol 383 

(House of Commons), 10 April 2002, cols. 101-102 (Jonathon Djanogly). 

141 An Update on the Corporate Insolvency Proposals, 14 January 2002 — wwwunsolvency.govuk (last vinted 
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It should also be noted that, as an officer of the court? an administrator may be 
subject to limitations not afflicting an administrative receiver. Such an officer is 
under a duty to act “honourably””~, which may preclude the adoption of certain 
value maximising tactics available to an administrative receiver. In particular, a 
receiver can effectively repudiate unprofitable contracts entered into by the com- 
pany before his appointment unless the other contracting party has, by virtue of 
the agreement, some proprietary or contractual right superior to that of the recei- 
vers appointor.“* Such an option was acknowledged as being inaccessible to an 
administrator in the White Paper.” Similarly, the status of officer of the court 
may preclude the playing of fairly aggressive bargaining chi hips by administrators, 
whereas administrative receivers are not so constrained.“ Finally, one might 
question the wisdom of imposing a time limit of one year on administration.” 
Administrators are under a duty to perform their functions as quickly as possible 
in any event,“* and whilst a realisation strategy (whether it be of assets or a busi- 
ness) is probably best accomplished swiftly full blown rescue attempts of the kind 
contemplated by paragraph 3(1)(a) ought not to be hastily undertaken for fear of 
running out of time. 

It is perhaps improvident to speculate, when one might be proved wrong, but 
it is submitted that the streamlined administration procedure lacks some of the 
advantages of administrative receivership when it comes to achieving going con- 
cern sales of insolvent businesses and that this in turn may work to the detriment 
of the general body of creditors. For all the legislatures good intentions, it is in- 
trinsically impossible to achieve economies ın time and expense without forfeit- 
ing the inclusive aspects of administration that are seen as so commendable. 
Whether this means that the Enterpnse Act will eventually backfire remains to 
be seen, but the author would venture to suggest that close attention should be 
paid to the relative performance of receivership and administration in the months 
and years to come. To the extent that the new procedure fails to deliver, further 
modification may be necessary. 


THE ABOLITION OF THE CROWN PREFERENCE AND 
THE RING-FENCED FUND 


The statutory scheme 


The two remaining initiatives in the Enterprise Act are, it is suggested, those most 
likely to deliver a better deal for unsecured creditors of insolvent companies. 
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Moreover, they offer more than a nod in the direction of a fairer system of insol- 
vency distribution, although, as will be discussed, that system may take some 
considerable time to become fully and meaningfully operative. 

As noted above, an insolvency law which allocates finite assets to the State at 
the expense of private creditors is not likely to commend itself as impeccably 
unbiased. One explanation of this favoured status is that, for the most part, pre- 
ferential creditors are involuntary, Whilst the composition of this clique has altered 
over the years, a consistent member has been the Crown, in the form of various 
Revenue authorities, who have no choice but to extend credit to a trading com- 
pany”. The same cannot be said, at least in theory, of other of the company’s trad- 
ing partners. Nor can it be said, again theoretically, of the company’s employees, 
but their unpaid wages and salary have featured as a category of preferential debts 
since their inception. 

The Cork Committee’ recommendation that the Crown preference be abol- 
ished in relation to all but those taxes collected by the company was implemented 
in the Insolvency Act 1986 and the Enterprise Act takes the further step of com- 
plete abolition in s. 251, which provides that paragraphs 1 to 7 of Schedule 6 to the 
Insolvency Act 1986 “shall cease to have effect.” These paragraphs compnse debts 
due to the Inland Revenue, to Customs and Excise and Social Security contribu- 
tions, all of which, under the present regime, are paid out of the proceeds of assets 
subject to a floating and so, by definition ahead of debts owed to un- 
secured creditors. 

The institution of a ring-fenced fund for the benefit of unsecured creditors is 
not completely innovative, as the Cork Committee recommended a similar mod- 
el in its Report. The Government of the day chose not to adopt the ‘10 per cent 
Fund’? on the grounds that it would simply lead to an increased reliance on fixed 
charge lending and so be of little practical benefit.* The idea has now been res- 
urrected in s. 252 Enterprise Act 2002, which inserts a new 176A into the Insol- 
vency Act 1986. That section applies to companies in liquidation (including 
provisional liquidation), administration and recetvership where the company has 
granted a floating charge” 

It requires the presiding insolvency practitioner to make available a “prescribed 
part of the company’s net property” for the satisfaction of unsecured debts, with 
the charge holder only entitled to any amount in excess of such debts.” This 
duty does not apply where the company’s net property is less than the “prescribed 





H9 For the mmple reason that taxes are payable in arrears 

150 See above, n 3, para. 1418 

151 Insolvency Act 1986 ss 40, 175. 

152 Above n 3, Chapter 36, 

153 The Committee recommended that 10 per cent of floating charge assets be set ande for unsecured 
creditors 

154 A Revised Fremework for Insolvency Lew (London: HMSO, 1984), para. 26. B Carruthers and T Halli- 
day suggest that this response was at least partly as a result of fierce lobbying from the banking 
community: see Resaing Business (Oxford: Clarendon Press, 1998), 194-210. 

155 S THAD. 

156 The company’s net property is the amount that would have been available to floating charge 
holders but for s. 176A (s. T76A(6)). This means that the costs of the insolvency procedure will take 
recedence to those with a claim on the fund. 
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minimum’ and the insolvency practitioner “thinks that the cost of making a 
distribution to unsecured creditors would be disproportionate to the benefits” 
Where the company’s net property exceeds the prescribed minimum the insol- 
vency practitioner must apply for a court order if he considers that a distribution 
should not be made on the grounds of disproportionate costs." Section 176A(2) 
can also be disapplied by a company voluntary arrangement or compromise or 
arrangement under $. 425 Companies Act 1985." 

Much interest was expressed as to the level of the “prescribed part” referred to in 
s. 176A. This has now been clarified by draft statutory instrument as 50 per 
cent of the first £10,000 and 20 per cent of any amount over that as regards the 
company’s net property, with a ceiling of £600,000." Lest there be any doubt, a 
floating charge for the purposes of the section will not include one created before 
s 176A(2) comes into force. 


A real advance for unsecured creditors? 


It would be churlish not to give due credit to the legislature for these two bold 
moves, both of which will, eventually, deliver on the White Papers promise to 
give unsecured creditors a genuine stake in insolvency. It would also be overly 
starry-cyed not to point out some of the potential pitfalls that may yet beset this 
clearly redistributive innovation. Whilst unreserved congratulations might be 
somewhat premature, however, it should be acknowledged that ın this regard at 
least the Government has shown the courage of its convictions and made a genu- 
ine attempt to install a fairer insolvency distribution system. 

It is convenient to evaluate ss. 251 and 252 Enterprise Act together, as both seem 
aimed at rectifying the unacceptably low level of returns to unsecured creditors. 
The abolition of the Crown preference will deliver many millions of pounds into 
the communal ‘pot’”™, although the Crown will be able to share in this amount as 
a newly unsecured creditor. One potential drawback to abolition was suggested in 
Parliamentary debates, this being that the loss of a guaranteed payback in insol- 
vency might cause revenue departments to become rather more trigger-happy 
towards defaulting companies than at present, choosing to instigate insolvency 
proceedings before the level of indebtedness increases further.” The solution to 








158 Currently set at £10,000: see The Insolvency Act 1986 (Prescribed Part) Order 2003 (draft statutory 
instrument). 

159 S THAG) 

160 S. TAG). Milman suggests that this would be the case where large numbers of creditors are 
owed small amounts ‘Enterprise Bil? (2002) 4 Insolvency Lawyer, 119. 

161 S TA(4). 

162 See, eg, M Stevenson (above n 54, 52), A McKnight (above n 54, 334) 

163 Above n. 159. 

164 Ibid paragraph 3. 

165 S.176A(9). As noted above, the provision is expected to come into force in September 2003 

166 Estimates range from £70m to £100m See House of Commons Hansard Vol 391 30 Oct 2002, 
col 950. 

167 See the remarks of Lord Hodgson of Astley Abbots, Hansard, House of Lords Vol 637 (2 July 
2002), cols TM—I75 The revenue instigated 17 per cent of all insolvency procedures ın 1998: see 
A Review of Company Rescue and Business Reconstruction Mechanisms Insolvency Service (London: 
HMSO, 1999) 
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this dilemma, of course, conveniently lies with the ultimate overseer of such 
departments, and it is to be hoped that the Government will take steps to rein in 
its own emanation if a pattern of premature enforcement emerges. Indeed, this is a 
problem that seems to have been anticipated and averted already: 


..the revenue departments have assured us that, in pursuing outstanding debts 
after abolition of preference, they will continue to offer help and support to vulner- 
able businesses facing genuine temporary difficulties. That includes support 
for business rescues via voluntary arrangements and for companies in administra- 
tion. 


However, it should be noted that the main beneficiary of abolition will be the 
floating charge holder, who will in fact be the recipient of a significant windfall 
if the charge in question pre-dates the coming into force of ss. 251 and 252 Enter- 
prise Act 2002. This is because s. 176A does not apply to pre-existing floating 
charges, whereas the abolition of the preference makes no distinction between 
such charges granted before and after s. 251 is implemented. Thus, unless any tran- 
sitional provision is made, the charge holder captures the value freed up by aboli- 
tion without his charge being subject to the mng-fenced fund.” 

If this is correct it will provide lenders with a colossal incentive to extract float- 
ing charges from their debtors before the cut-off date and thus prolong the inci- 
dence of administrative receivership well into the medium term. If this is an 
oversight it is therefore one that has the potential to undermine the legislature's 
aim to promote administration and, further, rather dents its ambitions to give 
unsecured creditors a financial stake, at least in the short-term. If, on the 
other hand, it is intended to sweeten the pill for secured creditors, it may well be 
advantageous. They do not necessarily stand to lose significant amounts to 
the nng-fenced fund: much will depend on the level of their gains’ from the abo- 
liton of the preference, and of course, to the actual proportion of the security 
attributable to the floating charge. In this regard the decision of the Privy Council 
in Agnew v Commissioner of the Inland Revenue’? may assume considerable 
significance, as it clearly threatens the integnty of the fixed charge over book 
debts.” 

Overall, therefore, the real rewards of ss. 251 and 252 may take some time to 
filter through to unsecured creditors, but when they do they will do much to 
restore the integrity of UK insolvency law. The ring-fenced fund in particular 
will represent a real restitution of the prospects of those who have become inured 
to finding themselves at the bottom of the pile when 1t comes to insolvency dis- 
tribution. It is submitted that the expectation of receiving a better return will do 
more to bolster unsecured creditors than any nebulous promise that they will 
have full participation rights in insolvency proceedings, and that, in this regard, 
the Enterprise Act delivers on the promises of the White Paper. 








168 House of Commons Hansard Vol 391 30 Oct 2002, col. 954, Ms Melanie Johnson 

169 See McKnight, above n 54, 334. 

T [2001] 3 WLR 454. 

171 Which are likely to be an asset of more than nominal value. The revenue departments are the 
likely challengers to such charges, given the loss of thear preferential status. 


© The Modem Law Renew Limited 2004 271 


In Search of a Rescue Regime: The Enterprise Act 2002 











CONCLUSION 


To describe the Enterprise Act 2002 as something of a curate’s egg would be both 
precipitate and uncharitable, as how its provisions will change the face of insol- 
vency outcomes remains to be seen. As far as increasing the incidence of pure 
corporate rescue is concerned, the author is less than sanguine about its prospects. 
It warrants re-emphasis that, no matter how much insolvency practitioners are 
exhorted to pursue debtor-friendly results, there will be cases where such are sim- 
ply unattainable. Moreover, if it comes to a choice between securing a better re- 
turn for creditors and rescuing the company, it is contended that the former is the 
appropriate aim: this is a fortioti when so little is known about the long-term uti- 
lity of pure corporate rescue. Without evidence that companies that emerge from 
rescue initiatives intact are able to sustain a meaningful economic presence be- 
yond the short-term a headlong charge towards increasing their number would 
be injudicious: 


“A radical change towards an English version of Chapter 11 should not be under- 
taken without (2) empirical evidence that rescueable businesses, as opposed to com- 
panies, are being lost because of defects in the present system, and (b) empirical 
evidence that such businesses are usually saved in the United States. It 1s also impera- 
tive that any shift towards Chapter 11 should not be undertaken without a detailed 
study of the likely effect of bank lending to companies ın the future” 7? 


It is fortuitous, therefore, that the Enterprise Act will probably not much alter the 
strategies of insolvency practitioners, even those appointed as administrators. The 
Act affords due respect to their commercial judgment and, it 1s submitted, will not 
compel them to chase lost causes. It also addresses the (probably unusual) case where 
injustice would be caused by the prioritising of a secured creditors interests in a 
break-up sale over those of unsecured creditors in a going concern sale of the cor- 
poration’ business. Whether this required the abolition, rather then the modifica- 
tion of administrative recetvership is, however, debatable, and the streamlined 
administration procedure should be monitored so as to allow a comparison of costs. 

As suggested above, the establishment of the ring-fenced fund and the aboli- 
tion of the Crown preference are welcome developments which will go a little 
way, at least, to easing the plight of unsecured creditors and if this is the Act’s only 
concrete achievement it will have been worthwhile. However, the legislature can- 
not rest on its laurels in this respect: a greater interest in the practical realities of 
insolvency would not go amiss, and it is strongly urged that the operation of the 
new regimes be accompanied by a programme of research into the area in general. 
In this way, further auspicious developments may yet come to pass. 





172 JUSTICE, Insolvency Law, An Agenda for Reform (London. JUSTICE, 1994), para 33. 
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The Enterprise Act 2002 represents a major change in competition law and policy 
within the United Kingdom that the government claims will have important 
positive effects on the working of the economy. Insofar as a belief in markets and 
competition has become a new consensus as regards the governance of the nation, 
then an effective competition policy has a central role in attempting to ensure the 
proper functioning of markets. The changes made by this Act also resonate with 
other themes; in particular, the Act can be seen as a further development of the 
“regulatory state”, or new public management, through its removal of power 
from politicians and towards independent agencies‘ In addition, the Act neatly 
encapsulates the United Kingdom's ambiguous relationship with Europe. On the 
one hand, the institutional structure that has been created bears signs of the influ- 
ence of Article 6 ECHR. On the other hand, unlike the Competition Act 1998, 
the Enterprise Act does not adopt a European Community model; indeed, it self- 
consciously rejects the EC approach to merger control in a fundamental aspect. 
Finally, there is the question of the relationship between domestic competition 
policy and European Community competition policy. The Act comes into force 
at a time when EC competition policy will change dramatically from May 2004, 
through a decentralized system and is also facing major challenges in relation to 
the system of merger control.” 


BACKGROUND 


Competition policy has a relatively long history in the United Kingdom. There 
are common law cases on restriction of competition in the nineteenth century, 
admittedly aimed mainly at trade unions, as well as even older case law on com- 
mon callings or what might be referred to today as natural monopolies or essen- 
tial facilities. The modern history of competition law stems from the White Paper 








* Faculty of Law, University of Leicester. Member of the Compettion Commission. All the views 

expressed in this article are in a personal capacity. My thanks to Giorgo Mont for his very helpful 

comments on this piece in draft. The usual disclaimer apples. The Enterprise Act also makes important 
changes to insolvency law which are discussed by Sandra Frisby in this Issue. See also: R. Parry, “Uni- 
ted Kingdom: Administrative Recerverships and Administrations in K. Gromek Broc and R. Parry 

(eds), Corpomte Rescue An Overview of Recent Developments from Selected Countries in Europe (Deventer. 

Kluwer, 2003). 

1 The idea of a “regulatory state” means different things, for an overview of the literature see 
M Moran, Understanding the Regulatory State’ (2002) 32 British Journal of Political Sclence 391. Por 
the purposes of this note my use 1s close to M. Loughlin and C. Scott, The Regulatory State’ 
in P Dunleavy (ed), Developments in British Politics 5 (London: Macmillan, 1997}. 

2 See the new Regulation on procedure: Counal Regulation (EC) No 1/2008 of 16 December 2002 
on the implementation of the rules on competition laid down in Articles 81 EC and 82 of the Treaty 
and Council Regulation (EC) No 1392004 of 20 January 2004 which amends the exasting regula- 
tion on merger control 
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on employment ın 1942 and subsequent inquiries into restrictive practices which 
ultimately culminated in the Restrictive Trade Practices Act 1956. Legislation on 
mergers and monopolies came later with the culmination of the post-war system 
in the Fair Trading Act 1973 (FTA) which created the Office of Pair Trading (OFT), 
headed by a Director General of Fair Trading (DGFT) and a system of merger and 
monopoly investigations which could cover both monopolies and oligopolies.’ 

The system created by the FTA for the control of monopolies and mergers had 
three charactenstics.* First, it was dominated by high level admunistrative and 
political discretion. This was inherent in the very terms of section 84 of the 
FTA, which talked about the “public interest” as being the crucial matter on which 
decisions had to be made. The FIA merely listed a number of factors which might 
be taken into account in deciding the public interest, ıt otherwise left the defini- 
tion of the public interest as open-ended, thus leaving it for the decision makers to 
decide what to take into account. This went along with the central role granted to 
elected politicians. The Secretary of State decided whether or not to make a mer- 
ger reference to the Monopolies and Mergers Commission (MMC), and, if the 
MMC decided that there were public interest concerns, the Secretary of State 
could decide whether or not to accept any recommendations and decide on what 
remedies he or she thought were appropriate. The role of the OFT in mergers was 
to give non-binding advice on whether or not a reference was appropriate, to give 
advice on remedies and to monitor undertakings grven by companies. In relation 
to monopolies, a similar system existed, although here the OFT, as well as the 
Secretary of State, could make references to the MMC, although the Secretary 
of State could direct an OFT reference to be laid aside. 

The second characteristic, which followed from the high level of political in- 
volvement, was that it was a closed and secretive system. There were no obliga- 
tions on the Secretary of State to grve reasons for why a merger was or was not 
referred. The OFT” recommendations on any particular merger case were not 
published, although the Secretary of State would state whether or not the recom- 
mendations had been followed. Nor was there any obligation on the Secretary of 
State to follow the recommendations of the MMC or to explain why she or he 
had followed, or not, the recommendations. Indeed, the only part of the process 
that was published was the report of the MMC to the Secretary of State. 

Finally, there was little legal involvement. The courts always declined to inter- 
fere with the workings of this system, largely endorsing the practices operated 
by the competition authorities.” Procedures were inquisitorial, largely based on 
written evidence and the stages of any investigation were not necessarily that clear. 
The legal powers, which existed for imposing remedies, were rarely used by the 
competition authorities, which preferred to rely on the more flexible device of 
undertakings given by the companies concerned. Third parties, such as competitors 





3 For the history see S Wilks, In the Public Interest (Manchester: Manchester Unrversity Press, 1999), 
H. Mercer Constructing a Competitive Onder (Cambridge: Cambridge Univernty Press, 1995) and 
T Freyer Regulating Big Business (Cambndge: Cambndge Univernty Press, 1992) R. Whish, Com- 
petition Law (London. Butterworths, 3™ ed, 1993) discusses the common law in Chapter 2 

4 A mmilar analyms 1s contained in P Craig ‘The Monopolies and Mergers Commussion’ in R. Bald- 
win and C McCrudden Soule E T (London: Weidenfeld and Nicolson, 1987) 

5 A Robertson, Judicial Review tion Law’ [2001] Judicial Review 84 
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and consumers, had limited input into this system. There was no scope for private 
actions for damages under the FIA except in very limited circumstances® 

Over the years there had been substantial criticism of these arrangements, 
usually focused on the question of mergers but also directed at the monopolies 
regime. As the Trade and Industry Committee put it” 


the effectiveness of current monopoly policy can be judged, among other ways, by 
the criteria set out in the Government's White Paper on competitiveness. It is impos- 
sible to conclude that the current situation would score highly on any of the four 
criteria of respected and trusted, lean, clear or consistently applied. 


When major reform: of the system for the control of restrictive agreements was 
undertaken in the Competition Act 1998, this had been preceded by a lively 
debate on whether or not to keep the monopoly provisions of the FIA or to just 
rely on the equivalent of the prohibition contained in Article 82 EC, but the 
existing monopoly provisions were retained, alongside a domestic equivalent of 
Article 82 EC. 

Although there had been substantial criticism of the merger and monopoly 
provisions, the immediate background to the Enterprise Act stems from the 
linkage made by the government between productivity and competition. The con- 
œm with productivity is a central economic concern and, in this sense, the Act can 
be seen as originally being driven by Treasury concerns, rather than a competition 
policy agenda. There was a joint statement from the Chancellor of the Exchequer, 
Gordon Brown and the Trade and Industry Secretary, Patricia Hewitt, in June 2001 
where they announced their plans to make enterprise and productivity the corner- 
stone of the government’ economic reforms in this Parliament. A Department of 
Trade and Industry White Paper quickly followed this in July 2001°, which said that: 


Vigorous competition between firms 1s the lifeblood of strong and effectrve mar- 
kets. Competition helps consumers get a good deal ... competition 1s a central dri- 
‘ver for productivity growth in the economy, and hence the UK’s international 
competitiveness. 


This was tied in to the DTT’s Public Service Agreement with the Treasury, one 
objective being to have the most effective competition regime in the OECD, as 
measured by comparison with its peers. The DTI commissioned Pricewaterhou- 
seCoopers to undertake this review, who reported in April 2001. The UK’s regime 
was placed third, behind both the US and German authorities, but slightly ahead 
of the EC institutions. 

In the Competition White Paper, the government set out certain principles of 
competition policy: competition decisions should be taken by strong, proactive 
and independent competition authorities, all forms of anti-competitive behaviour 
should be rooted out, there should be a strong deterrent effect and that harmed 
parties should be able to get real redress.” This was further backed up with a 





6 See Mid Kent Holdings v General Utilities sir lea pee ere 


1 Trade and ladussy Caminiti UK es HC 249 I and I 1994-5 at para 81. 
8 DTI, A Werid Class Competition Regime, Cin 5233 ), para. 11. 
9 Ibid, para. 33 
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mission statement, which emphasized that the government would respect the 
absolute independence of the competition authonities.” The need for independent 
competition authorities is to some extent driven by worries about litigation under 
the Human Rights Act, as Article 6 ECHR requires that a persons civil rights and 
obligations must be determined by an independent tribunal and this was taken to 
apply to both the Competition Commission Appeal Tribunal and also to the re- 
porting side of the Competition Commission, ie, the side that dealt with merger 
and monopoly references." 

What is interesting and significant about these statements is that they do not 
represent a philosophy of competition policy, rather a belief in something labelled 
a “strong” competition policy, without explaining what this entails. The issue of 
what philosophy, or economic approach, best underpins competition policy is 
something that has been a matter of lively debate in the US and within the con- 
text of EC competition policy.” Within the UK, the government has not offered 
an opinion on this issue, leaving it to the mission statements of the OFT and the 
Competition Commission (CC) which just talk about “making markets work for 
consumers”. To understand what this means in greater detail, we need to examine 
the guidance produced by these bodies, which sets out their approaches to the 
crucial economic questions, which is done below. 


THE NEW INSTITUTIONAL STRUCTURE 


The Act begins by creating an Office of Fair Trading, which is to take over the func- 
tions of the DGFT. The DGFT, is replaced by a Board, whereby a chairman and four 
other members, appointed by the Secretary of State, head the OFT.” This mirrors 
moves that have been made in relation to other regulatory bodies, such as the energy 
regulator, OFGEM and the new communications regulator, OFCOM. The aim is 
that the new authonty structure will give greater transparency and accountability to 
the OFT and de-personalise its operations.* The second institutional change of the 
Act is to create a Competition Appeal Tribunal (CAT), which is separate from the 
Competition Commission but takes over the functions of the Competition 








10 Ibid, p 12. 

11 Sian y Ruxton [2000] Scots Law Times 42 (High Court of the Justiciary). This analyns has not been 
accepted in the context of the European Commission. see Joined Cases 209-215 and 218/78 Vin 
Landewyck v Commission [1960] ECR. 3125, Cases 100-100/80 Musique Diffusion Francaise v Comms- 
ston [1983] ECR 1823 and Case T-11/89 Shell v Commission [1992] ECR [-757. 

12 M. Furse, ‘The Role of Competition Policy A Survey’ [1996] 17 ECLR 609 gives an overview. For 
an introduction to the American debate see R Bork, The Antitrust Pansdax (New York: Free Press, 
1993), R- Posner “The Chicago School of Antitrust Analysis’ (1979) 127 University of Pennsylvania 
Law Review 925, H. Hovenkamp, Antitrust after Chicago’ (1984-5) 84 Michigan Law Review 213 
and E. Pox and L. Sullivan, Anntrust — Retrospective and Prospective Where are we coming from? 


Where are we going? (1987) 62 New York Law Review 936. 
13 Enterprise Act 2002 (EA) s1, Sched 1. is the statutory wording 
4 Although this argument is too eanly accepted; see C. Graham, Is there a crisis in regulatory accountabil- 


ity? (Bath: Centre for the Study of Regulated Industries, 1996). Reprinted in R. Baldwin, C. Scott 
and C Hood (eds), A Reader on Regulation (Oxford: Oxford Univernty Press, 1998). Also see P. Vass, 
"The Regulatory Framework — Continuity or Reform” ın P. Vass (ed), Regulatory Review 2002- 
2003 (Bath: University of Bath, 2003). Certainly the energy regulator 1s still closely identified with 
its chair, Callum McCarthy, rather than the authority as a whole. 
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Commission Appeal Tribunal. Given that CC deasions will be reviewed by this 
new tribunal, this separation is designed to conform to Artide 6 ECHR. 

The most important change is that the Act provides for a much more restricted 
role for Ministers than under the previous regime. The basic principle of the new 
Act is that the OFT will make the references to the CC and the CC will decide on 
whether or not there is a competition problem and, if there is, what remedy 
would be appropriate. This is a major change which removes important powers 
away from elected politicians towards two independent agencies. 


Mergers 


The Act continues the system under the FTA whereby notifications of qualifying 
mergers to the competition authorities are voluntary, unlike the EC system where 
notification is compulsory.” A qualifying merger is one where either the value of 
the turnover of the enterprise being taken over exceeds £70 million or at least 
twenty-five per cent of the supply of goods or services in the UK, or a substantial 
part of it, is supplied by or to the same people.* The OFT is under a duty to make 
a reference to the CC in cases of completed or anticipated mergers where it be- 
lieves that a merger situation, as defined above, has been or would be created and 
the creation of that situation has resulted or may result in a substantial lessening of 
competition in the UK. The OFT is not required to make a reference if it believes 
that the market is not of sufficient importance to justify the making of a reference 
or if any relevant customer benefits ın relation to the creation of the merger out- 
weigh the substantial lessening of competition (SLC) and any adverse effects.” 
Unlike the arrangements under the FTA, the Secretary of State has no power to 
intervene in relation to a reference decision. However, not all mergers are subject 
to the new regime. Mergers between water companies are subject to slightly dif- 
ferent arrangements” and the provisions for newspaper and media mergers have 
been changed by the Communications Act. 

Like the old system, the OFT has a power to accept undertakings from the 
parties in place of a reference to the CC and there is a similar power in relation 
to market investigations.” When deciding to accept an undertaking, the OFT 
must have regard to the same matters as the CC in an investigation. It will be 
interesting to see to what extent this power 1s actually used. Under the previous 
regime, where the Secretary of State made the reference decision, it was rarely 
used in the case of mergers and never in the case of monopoly investigations. It 
may be that, under the new arrangements, there is more scope for the OFT to use 








15 Asaresult, UK competition authorities have to deal with completed mergers, as well as proposed 
ones, and there are specific provisions in the Act EA ss 22-32 

16 EAs23 

T7 EA ss 22 and 33 The OFT need not make a reference if the merger arrangements are not sufficiently 
far advanced or likely to proceed to justify the making of the reference: EA s 33(2)(b). 

18 In that the OFT has a duty to refer mergers in certain circumstances and the CC must consider the 
issue of whether or not the reduction ın water companies will make the regulatory task more diffi- 
cult EA s 70 and Water Industry Act 1991 ss 31-35 

19 BA ss 73 and 154, The procedural provisions are in Schedule 10. 
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this power in mergers, although it is likely to remain very rare in the case of mar- 
ket investigations. 

The Secretary of State does, however, retain the power to make a reference to 
the CC, and to be the ultimate decision maker ın two limited circumstances. The 
first is a power to make references in “public interest” cases. The public interest 
consideration here 1s those matters specified ın section 58 of the Act or, if they 
are not so specified ought, ın the opinion of the Secretary of State to be so speci- 
fied.” Ongunally, section 58 only specified “national security”, which includes 
“public security” as defined in the European merger control Regulation. The 
Communications Act 2003 inserted the accurate presentation of news, free ex- 
pression of opinion and the need for a plurality of news in newspapers into this 
section, as well as the need for plurality of media ownership, a wide range of 
broadcasting and a genuine commutment by those in control of media enterprises 
to the attainment of standards set out in the Communications Act.” The mechan- 
ism by which this procedure works is that the Secretary of State issues an inter- 
vention notice to the OFT, specifying the public interest considerations which are 
regarded as relevant to the merger situation. The OFT” then reports back to the 
Secretary of State and the report will include, inter alia, decisions on whether or 
not there has been a substantial lessening of competition and advice and recom- 
mendations on the public interest considerations. The Secretary of State is then 
empowered to make a reference to the CC either on the basis of the substantial 
lessening of competition and the public interest concerns or, even if there is no 
substantial lessening of competition, only on the basis of the public interest con- 
cerns.” The Secretary of State is obliged to accept the CC's findings on the com- 
petition issues, but may make a decision on the public interest question and, in so 
doing, has the remedial powers of the CC. 

The second circumstance where the Secretary of State may make a reference is 
under section 59,%* which relates to mergers involving government defence con- 
tractors, newspapers supplying more than one quarter of that type of newspaper 
and broadcasting involving at least one quarter of that type of broadcasting in the 
United Kingdom, or a substantial part of it, and these are referred to as “special 
public interest cases”. A similar mechanism of report by the OFT, and OFCOM 
in the relevant cases, and power to refer to the CC is created here with the ultimate 
decision on the public interest issues resting with the Secretary of State. One sig- 
nificant difference is that ıt is assumed that there are no competition issues in these 
cases and the CC is only obliged to report on the public interest issues. 

A couple of comments can be made. First, the Act gives the Secretary of State 
very limited powers of intervention. In order to expand the powers, amending 
legislation would be required which would at least occasion some public debate 
on the reasons for expanding the exceptions, as was the case with the Communi- 
cations Act. Secondly, the procedure created envisages a report by the OFT on the 








20 EA s423} 

21 Communications Act 20083 s 375. 

22 OPCOM will also make a report in media cases 

23 HAs 45. 

24 As amended by the Communications Act 2003 s 378 
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matter, which will presumably be published, which again adds another means of 
accountability to the arrangements. 


Market investigations 


Monopoly investigations have been re-named “market” investigations and the defi- 
nition has been changed. The FTA definition was criticized for beng cumbersome 
and difficult to operate, as well as confusing jurisdictional with substantive tests.” 
The new test allows the OFT to make a reference to the CC where it has reasonable 
grounds for suspecting that any feature or combination of features of a market for 
goods or services prevents, restricts or distorts competition in the supply of goods or 
services.” A feature of the market is defined as meaning any structural characteris- 

tics of the market, any conduct by one or more persons in relation to the goods or 
services in the market or any conduct by the customers of suppliers of goods or 
services.” This redefinition removes the problem under the old system whereby a 
finding of a complex monopoly, necessary for jurisdictional purposes, would be 
interpreted by the press as effectively a finding of guilt on the companies concerned. 

Although the OFT has the power to make references, and the White Paper ex- 
pressed the wish that the OFT would “pro-actively keep markets under review”, 
Ministers have greater powers to make references than under the merger provi- 
sions. Section 132 simply says that a Minister may make a reference to the CC if he 
or she is not satisfied with the OFT’s decision not to refer the matter to the CC 
and if the Minister has reasonable grounds for suspecting that any feature or com- 
bination of features of a market for goods or services prevents, restricts or distorts 
competition in the supply of goods or services, in other words, the same test that 
the OFT must apply. 

Under these new arrangements, the OFT has an enhanced role and it becomes 
the critical gate-keeper for references to the CC. It also is responsible for making 
decisions on restrictive agreements and abuse of dominant position, so it has an 
absolutely central role in the administration and development of competition pol- 
icy. There has, however, been some disappointment with its performance so far 
under the provisions of the Competition Act, both in terms of the number of 
decisions made since the Act came into force in 2000, and their quality, given that 
a number of its decisions have been overturned by the Appeal Tribunal Most 
recently, there has been criticism of its decision that BSkyB was not guilty of 
anti-competitive behaviour over its charges for rival pay-TV platforms to pubs 
and clubs.” On the other hand, there have been recent significant decisions relating 
to price fixing and abuse of dominant position.” 


25 See R. Brent, "The Meaning of Complex Monopoly’ (1993) 56 MLR 812. 

26 EAsi31(). 

27 EAs131(2). 

28 n9 above para 612 

29 See The Financial Times 18 December 2002 and 27 December 2002. For a general early discussion see 
M. Israel, ‘Cartel Enforcement How 1s the OFT doing? (2002) 1 Competition Law Journal 237. 

30 See Genzyme Lid (27 March 2003), a £368 mullion fine, Agreements between Hasbro UK Ltd, Argos 
Led and Littlewoods Ltd fixing the price of Hasbro toys and games (19 February 2003), fines of £5 37 
and £17 28 million and price fixing of replica football kit (1 August 2003), fines of £186 milhon. 
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The new role of the competition commission 


In relation to mergers and market investigations, the decision maker is now the 
CC and this represents a fundamental change in the regime. The CC’ role is to 
decide whether or not there is a substantial lessening of competition and, if there 
is, whether remedial action should be taken by it to solve the problems or whether 
it should recommend that others take such action.” When making this decision 
the CC is required to have regard to achieving as comprehensive a solution as is 
reasonable and practicable. 1 The CC may also have regard to the effect of any action 
on any customer benefits.” In terms of remedies, the Commission has two main 
powers: the power to accept undertakings or an order making power when it 
considers that undertakings will not be fulfilled.” When considering whether 
or not to make an undertaking or an order, the CC can ask the OFT to consult 
with the company affected to see if an undertaking would be accepted and the 
OFT has a further duty to monitor the carrying out of undertakings and orders.* 

The CC's power in relation to enforcement orders is limited to the powers spe- 
cified in Schedule 8 of the Act, but undertakings are not so limited.» The powers 
provided to the CC in Schedule 8 are extensive. The CC may impose behavioural 
remedies altering a persons conduct in all manner of ways, including the imposi- 
tion of price controls on the prices charged for goods or services, that is, the CC 
can decide whether an industry is to be regulated or not. The CC will also have 
power to provide for the acquisition or, more importantly, the division and dives- 
titure of businesses. So, under the new system, the CC could require a monopolist 
to break themselves up into either regional monopolies or competing companies, 
as the then MMC recommended in relation to British Gas in 1993, although the 
recommendation was rejected by the government. 

So, in principle, a large amount of power bas been removed from government 
Ministers and given to independent, but non-elected, agencies. This has been done, 
however, on the basis of a new agreement whereby the agencies’ remit is no longer 
as broad as before and they are subject to a number of new checks and balances. 


The new substantive test 


Part of the deal is that the old public interest test in section 84 of the FIA has been 
replaced with a new test of substantial lessening of competition. Removing the 
section 84 test was easily agreed, the more difficult question was with what to 
replace it? There were two candidates: one was the dominance test found in the 
European Merger Control Regulation (EMCR) and used in a number of Eur- 
opean countries, and the other was the SLC test which is used in the USA, Aus- 
tralia, Canada and South Africa. At first glance, this might be considered an easy 
question, after all one of the underlying threads of competition policy has been to 








31 EA ss 35 and 41. 
32 EAs 41 

33 EA ss 82 and 84 
34 BA ss 92-93, 
35 EAs 89. 
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make our approach consistent with the EC’, seen most clearly in the Competi- 
tion Act 1998 which introduces, in the Chapter 1 and 2 prohibitions, domestic 
versions of Articles 81 and 82 EC as well as section 60 which provides that com- 
petition issues should be dealt with, so far as possible, in a manner consistent with 
Community competition law. 

There 1s, however, a well-known difficulty in this area with the EMCR, which 
states that concentrations which create or strengthen a dominant position as a 
result of which effective competition would be significantly impeded in the 
common market shall be declared incompatible with the common market. 
The difficulty arises because of the need to deal with a set of problems created by 
oligopolistic market structures. Pure monopolies, unless created by state action, 
are relatively rare in modern industrial structures. Certain natural monopolies or 
network industries may exist, such as electricity transmission and distribution, 
but their number seems to be declining because of technological change. Much 
more common is the case where an industry has between two and six large 
players, who may or may not be surrounded by a group of smaller firms. 

When a market is concentrated, actions of individual firms can have effects 
upon their competitors, which may lead firms to recognize their interdepen- 
dence. The competition problem, which has been identified by economic analy- 
sis, is that, under certain conditions, it is not in the interests of players in 
oligopolistic markets to compete strongly against each other. These conditions 
are, broadly, that the market is transparent, that the goods or services produced 
are homogeneous, demand is stable, consumers have no or low switching costs, 
entry costs for new competitors are high and that icipants in the market are 
able to react quickly to each others’ behaviour™ This sometimes referred to 
misleadingly as “tacit collusion” or “conscious parallelism”, because no contact or 
collusion between firms is actually needed. All that is needed is the independent 
recognition of the firms’ interdependence and the gains from anticipating the 
rational but independent responses of their competitors. An indicator of this 
situation may be similar pricing by the firms but this may equally be an indicator 
of intense competition and, in practice, identifying such interdependent oligopolies 
is very difficult. 

Having identified the problem, there are some difficulties in addressing it 
through the notion of a dominant position. First, the case law of the courts and 
decisional practice of the European Commission, establishes that undertakings 
with a market share in the relevant market of below 40 per cent will not be con- 
sidered dominant. When the market share is between 40 and 50 per cent, then 
other factors have to be considered. There is a presumption that when the market 
share is above 50 per cent, the undertaking does have a dominant position. The 
problem can be illustrated by the Airtours/FinstChoice case. Here Airtours wished to 
merge with FirstChoice and the Commission found that the highest market share 
in the short haul package holiday market was 27 per cent of sales for Thomson and 
the combined market share of the merged entity would around 34 per cent.” 








36 See Competition Commission, Market Investigation References: Guidelines paras 3.56-3.67 and Merger 
References: Guidelines paras 332-343 (London: Competition Commussion, 2003). 
37 Case T-342/99 Airtours v Commission [2002] ECR II-2585, para. 66 
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Thus in this case it would be imposable to establish that any one undertaking held 
a dominant position which would be strengthened by the merger.” 

The Commission’ response to this problem, in the context of the EMCR, has 
been to develop a notion of “collective” or “joint” dominance, starting with its 
decision in Nestlé/Perrier.” The issue has been before the European courts, with the 
ECJ deciding that a concept of collective dominance could be found within the 
EMCR and judgments of the CFI confirming this and setting out the constituent 
elements of the concept.*” Nevertheless, despite the development of dominance to 
include collective dominance and although one must be careful not to exaggerate 
the differences in practice between the two tests, the argument here is that the 
SLC test will focus more effectively on the relevant economic issues in mergers. 

Acompanson of the two tests has been done comprehensively elsewhere, com- 
ing to the conclusion that the “SLC [test] provides a more principled approach to 
merger control than dominance”. Two points are worthy of emphasis here. First, 
the dominance test is a legal test, which has been developed in case law in front of 
the European Courts over a relatively long period of time because it originates in 
Art 82 EC. The legal test does not always take into account the best economic 
thinking. Thus, for example, European case law tends to emphasise market shares 
more than might be the case under a strictly economic model. In addition, the 
dominance test is akin to a jurisdictional issue. In principle, competition authori- 
ties must find dominance existing before they go on to ask the question whether 
or not there 1s potential damage to the market concerned. The necessity to focus 
on this, and the scope for argument on the existing case-law, perhaps distracts 
attention from the question of whether there is a problem created by the market 
structure and may encourage the competition authorities to equate proving dom- 
inance with proving that there is a problem, an accusation which has often been 
levelled at the European Commission. By contrast, the SLC test can be more 
clearly rooted ın economics and the issue of market power can be more clearly 
addressed. The point is not that the questions are any easier to answer in practice 
but that it allows the competition authorities to address the difficult questions 
directly. The second point is that, although the CFI has confirmed that the con- 
cept of collective dominance can be used in relation to the EMCR, it is not clear 
that it covers all anti-competitive mergers of concern“? 








38 First pointed out by D. Rudyard, Joint Dominance and the Oligopoly Blind Spot Under the EC 
Merger Regulation’ [1992] ECLR 161 

39 Case IV/M190 OJ 1992 C 1356/1. 

40 For the case-law see R Whush, ‘Collective Dominance’ in D. O'Keeffe and M. Andenas (eds), Liber 
Amicorum for Lord Slynn (Amsterdam: Kluwer, 2000) and G. Mont ‘The Scope of Collectrve Dom- 
inance under Art 82’ [2001] 38 CMLRev 131. 

41 R- Whish, ‘Substantive analysis under the EC Merger Regulation: should the dominance test be 
replaced by ‘substantial lessening of competition ’” in M. Hutchings and M Andenas (eds), Com- 
petition Law Yearbook 2002 (London: BIICL, 2003). See also the Conference held by the Bundeskar- 
tellamt in October 2001, proceeding of which are available at http.//www.bundeskartellamt.de/ 
discussion_p html 

42 See J. Vickers, How to reform the EC Merger test? Speech to the EC/IBA merger control confer- 
ence, Brussels 8 November 2002 and Z Biro and D. Parker, A New EC Merger test? Dominance 


versus Substantial Lessening of Compention’ (2002) 1 Competition Law Journal 157. 
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None of these points have been ignored in the recent debate over reform of the 
EMCR, indeed one of the questions asked by the European Commission in its 
Green Paper was whether or not the dominance test should be replaced by an SLC 
test. Not surprisingly, the answer to this was no, but the issue has taken on a new 
life given the European Commission’ recent dismal record ın front of the CFI on 
merger cases.” Given that one message from the CFI has been the need for the 
Commission to undertake better factual analysis of mergers, it would seem 
sensible to align the legal test with the economic analysis that is needed. The 
European Commission proposed amendments to the EMCR which, in its view 
would clarify the scope and reach of dominance under the EMCR and aims to 
divorce this test from that in Article 82 EC.“ 

In principle, then there is agreement within the UK competition policy com- 
munity that adopting the SLC test is a positive development.“ In order to under- 
stand how this test will work, we need to examine the guidelines put out by the 
competition authorities for the first time.*© The approach taken in the guidelines 
is, in its broad outlines, familiar to competition lawyers and economists. There is 
an introductory section, a standard discussion of how markets are defined, a 
discussion of how competition or the competitive effects of a merger is or are 
assessed and a concluding section on remedies. As far as the CC is concerned, one 
of the notable features in the guidelines 1s its emphasis on “competition as a process 
of rivalry between firms”, in other words a dynamic analysis of competition.” 

Initial reactions to the guidance have been positive, although one issue that will 
need addressing is the “fit” between the guidance issued by the CC and that issued 
by the OFT: There will need to be differences in certain areas because the agencies 
are doing different things. For example, the OFT may put more emphasis on 
measures of concentration in relation to mergers than the CC because the OFT 
is making a decision on whether or not a merger raises, prima facie, competition 
problems. By contrast, the CC puts more emphasis in its guidelines on remedies 
than the OFT because it is the determinative body. 


CHECKS AND BALANCES 


As well as restricting the ambit of the CC’ jurisdiction to issues of economic ana- 
lysis, the Act also introduces a number of new checks and balances, as well as a 








43 Case T-342/99 Airtours v Commission [2002] ECR [-2585, Case T-5/02 Tetra Laval v Commission 
[2002] ECR. 1-4381 (under appeal to the ECJ}, Case T-310/01 Schneider Electric v Commission [2002] 
ECR I-4071 

44 European Commission Proposal for a Council Regulation on the control of concentrations between undertak- 
ings COM (2002) 711 final, at pp 10, 26 and 33 Contrast with the final text cited above at n 2 

45 See the transcnpt of the public consultation ated below at note 47. It 1s perhaps a counter example 
to those exponents of the juridification thess. 

46 OFT, Meyers Substantive Assessment Guidance and Market Investigation References. Competinon Com- 
mission Merger References: Competition Commission Guidelines and Market Investigations: Competition 
Commission Guidelines (both London: Competition Commission, 2003) 

47 Merger Guidelines para 1.20 Cf] Kay, Mano Montis Parallel Universe’ The Financial Times 7 No- 
vember 2002. Stressed by the Chairman of the CC, Sir Derek Morns, ın the public consultation on 
the guidelines, a transenpt of which 1s available at http /Ayww.compehtion-commussion.org uk/ 
inquiriesfent hrng pdf 
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greater level of openness and accountability. Perhaps the most important point 
will be that the implementation of the new economic tests has been accompanied 
by the publication of detailed guidelines from the competition authorities on 
how they will exercise their powers.“ As well as guidelines on the substantive 
issues, there are also be guidelines on the procedure to be followed by CC inquiry 
groups and the CC's policy on penalties, as well as some general guidance. The 
OFT has published a series of consultation papers and guidance on the relevant 
issues.” In the context of UK. competition law, combined with the OFT Guide- 
lines on the working of the Competition Act 1998, this represents a major step 
forward in terms of transparency. The CC guidelines in particular are very clearly 
written and set out the general issues and approach that the CC will take in parti- 
cular cases in an accessible manner. 

In addition, there have been other developments that have added transparency 
in terms of competition cases. It is now not uncommon for the CC to hold public 
hearings in cases of importance or interest, such as new cars, banking services for 
SMEs, supermarkets, extended warranties and veterinary medicines. Although 
there may be reservations about the utility of such hearings, this does represent a 
major change in the practice of the CC, which has come about in a relatively short 
space of time. In addition, it is now possible to follow the progress of any parti- 
cular inquiry through the CC’ web-site which will give information on the issues 
in the inquiry, possible remedies, a transcript of the public hearing and a, non- 
confidential, list of those who have submitted evidence to an inquiry. On some 
inquiries even more is done. Thus on the veterinary medicines inquiry there was a 
facility for pet owners to submit evidence and various survey evidence available. 

The second point to notice is the central role that will be played by the CAT. 
Sir Christopher Bellamy assisted by two other members, who may be legally 
qualified, currently chairs the CAT, so it is the equivalent of a specialist division 
of the High Court. Parties who are aggrieved with CC decisions in merger and 
market investigations may apply for a review of their decisions by the CAT, which 
will apply judicial review principles.” In addition, it will also be the place where 
third party actions for damages for breach of the Article 81 EC and 82 EC provi- 
sions will begin, as well as retaining its function of hearing appeals from decisions 
of the OFT regarding breaches of the Articles 81 EC and 82 EC provisions. This 
leads to certain reflections about its reviewing role. As far as judicial review in the 
UK is concerned, the co mpetition authorities have historically won all the cases, 
except for one recent one.” One reason for this was no doubt the general defer- 
ence of the courts in the past to administrative agencies but there were also factors 
rooted in the institutional structure and procedures. Thus, the courts were reluc- 
tant to inquire too deeply into Ministers’ exercise of their discretion. In addition, 
because the Competition Commission did not impose penalties, or indeed make 
decisions, perhaps the courts were more willing to give them a wider discretion in 





48 EAs 106. 
49 Available at http //www oft gov uk/Business/Enterprise+-Act/publications htmffguid (last visited 
8 Feb 2004). 


50 EA ss 120 and 179. 
51 Generally see A Robertson, Judicial Review of Competition Law’ [2001] Judicial Review 84. The 
recent case 1s Interbrew SAv Competition Commission [2001] EWHC Admin 367. 
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determining their own procedures. These underpinning reasons have all changed 
and, in addition, the CAT, when dealing with appeals, has not shown any great 
deference to OFT decisions.” It will be interesting to watch how the CAT devel- 
ops; how its appellate function is distinguished from its review function and how 
its review function will develop. Will it be less deferential to the competition 
authorities than an ordinary court would be? Will this give us a new twist on 
judicial review principles, which will in turn feed into the general judicial review 
jurisdiction? 

Thirdly, the procedure followed by the Competition Commission in merger 
and market investigation cases will change. In the first place, there will be a pub- 
lished set of procedures, known as the Chairman's Rules, which is due in part to a 
perceived need to be compliant with Article 6 ECHR. The mules provide for a 
variety of matters for the running of enquiries and aim to ensure a certain level 
of consistency in procedures between enquiry groups. The main change that they 
will bring about is that enquiry groups will be required to publish provisional 
findings before going on to consider what remedies, if any, are required to solve 
the problems that they have provisionally identified. This change, which is not 
found in the Act, comes in response to criticism of the previous procedure, where 
there was not a clear separation between the findings stage and the remedies stage 
and it was felt that the discussions on remedies lacked focus. It was also felt that the 
procedure would be fairer if it moved towards something closer to the European 
system of a statement of objections which would give the parties a better chance of 
replying to the central points, rather than the current issues letter which comes at 
an early stage in the CC} inquiries. Again, this change has been broadly welcomed. 


OPENING UP COMPETITION LAW 


One of the other objectives of the legislation is to open up competition law en- 
forcement so that consumers, or their representatives, can have more impact on 
the process. Section 11 of the Act provides for what are known as “super- 
complaints” to the OFT. These are complaints by designated consumer bodies that 
a feature or features of a market in the UK for goods or services is or appears to be 
significantly harming the interests of consumers. The OFT 1s required to respond 
to this complaint within ninety days and explain what action it bas decided to 
take, or not to take, Action may include a reference to the CC or enforcement 
action under the Competition Act 1998, among other possibilities, depending 
on the circumstances. Designated consumer bodies will clearly include such 
bodies as the National Consumer Council and the Consumers’ Association and 
may include consumer bodies for sectors such as energy, posts and railways.” 





52 See, for example, Institute of Independent Insuwance Brokers v DGFT (17 September 2001) Aberdeen Jour- 
nals v DGFT 19 March 2002 and Bettercare Group v DGFT (1 August 2002) (under appeal). Also 
Freeserve ple v Director Genem! of THecommunications (6 May 2003) Most recently, IRA Health v OFT 
3 December 2008 

53 The dengnation critena stress, among other things, independence and that the body represents or 
protects consumers. see bttp://www2.dt_gov.uk/enterpriseact/pdfs/claumsguide.pdf (last visited 
8 Feb 2004). 
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The OFT has operated a non-statutory version of this system in advance of the 
Act and there have so far been three super-complaints, one from the Consumers 
Association in relation to private dentistry, one from NACAB on doorstep selling 
and a third from Postwatch in relation to mail consolidation. The OFT investi- 
gation into private dentistry concluded that the market was not working well for 
consumers in terms of the provision of information, the monitoring and enforce- 
ment of standards, a lack of complaints procedures and various regulatory restric- 
tions on the supply of these services. A number of potential remedies were 
recommended, including better self-regulation and fewer restrictions on the sup- 
ply of services™ Doorstep selling is currently being investigated by the OFT, 
which promised to complete the investigation by November 2003. The OFT has 
not investigated the Postwatch complaint, as this is within the jurisdiction of the 
regulator, Postcomm. 

In addition, the Act amends the Competition Act 1998 to allow the bringing of 
“consumer claims” before the CAT.” Put broadly, this provision allows specified 
consumer bodies to bring actions for damages on behalf of two or more consu- 
mers 1f an infringement of the prohibitions has been established. In other words, 
1t is something akin to a representative action, with the consumer body being the 
designated representative. 

This provision needs to be seen in the light of the introduction of a new section 
in the Competition Act 1998 which allows individuals to bring claims for da- 
mages to the CAT where the loss or damage has been suffered through infringe- 
ment of the prohibitions under the Competition Act or Articles 81 EC and 82 EC. 
Such a claim can only be made subsequent to a decision that the relevant prohibi- 
tion has been breached by either the OFT, the CAT or the European Commission 
and the CAT is bound by the prohibition decision. 


SANCTIONS 


Perhaps the most publicised parts of the Act, and the ones causing most concern to 
business, are the sections which create a criminal offence for an individual, not a 
company, to dishonestly agree with one or more other persons to make or imple- 
ment certain types of arrangement. These arrangements are price-fixing, limiting 
supply or production, market sharing or bid rigging and are designed so as to 
cover only horizontal arrangements. Persons guilty of such offences are punish- 
able by a fine or imprisonment of up to five years. These provisions are one of the 
most obvious signs of policy makers being influenced by the American approach 
to anti-trust law, although other European countries such as France and Ireland, 
also have criminal penalties for cartel offences.” 





54 See OFT The dentistry market in the UK (London: OFT, 2003) 

55 EAs 19, introducing S 47B Competition Act 1998 

56 EAs 18, introducing s. 47A Competition Act 1998 

57 See Office of Far Trading Proposed ciminalsation of cartels in the UK (London: OFT, 2001), C Hard- 
ing and J. Joshua, ‘Breaking up the Hard Core The Prospects for the Proposed Cartel Offence’ 
[2002] Crim LR 933 
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Prosecution of these offences is envisaged as being conducted mainly by the 
Serious Fraud Office, although the OFT also has the power to prosecute. Investi- 
gations will be carried out by the OFT which has been given new investigatory 
powers to compel answers to questions and enter premises with a warrant. The 
Chairman of the OFT will be able to grant authorisation for surveillance devices 
in homes, hotel rooms and cars, as well as allowing interference with private 
property for covert access to premises. 

One of the concerns expressed about the provisions is how they relate to the 
leniency provisions of the Competition Act, which are meant to encourage whis- 
tle blowing and thus improve enforcement. The Act provides that the OFT may 
issue “no action” letters which will prevent an individual being prosecuted and 
OFT guidance on this matter attempts to align no action letters with the leniency 
provisions. The individual must admit the offence, provide all available infor- 
mation to the OFT, maintain continuous and complete cooperation, not have 
coerced another undertaking to take part in the cartel and refrain from further 
participation in the cartel. If the OFT believes it has, or would be able to get, 
sufficient information for a successful prosecution, it will not issue a no action 
letter. 

In addition, but somewhat less publicised, the Act makes breach of the Com- 
petition Act or Articles 81 EC and 82 EC a ground for disqualifying a person as a 
company director.” For this to apply there must be a breach of competition law 
and the court must consider that a persons conduct as a director makes them unfit 
to be concerned in the management of the company. A director may be disquali- 
fied for a maximum period of fifteen years if their conduct contributed to the 
breach of competition law, if they had reasonable grounds to suspect that the con- 
duct of the undertaking constituted a breach and took no steps to prevent it or did 
not know but ought to have known that the conduct constituted a breach. The 
notion of a breach of competition law is wider than the cartel offence under sec- 
tion 188 and the conduct does not have to be dishonest. The OFT has indicated 
that it is quite likely to seek a disqualification order if a director has failed to take 
corrective action. Alternatively, there is also provision for the OFT to accept an 
undertaking that the person will not act as a company director. 

The cartel offence and the disqualification provisions represent a significant 
break with the past and there are already signs that public authorities are prepared 
to use criminal and civil actions against firms that they perceive to have broken 
the competition legislation as the Department of Health are currently suing three 
companies for fixing the prices of the blood thinning drug warfarin, which is also 
being investigated by the Serious Fraud Office. It has, however, been suggested 
that there will only be six to ten prosecutions a year and the prosecuting autho- 
rities’ record in this country in relation to complex commercial cases has been dis- 
appointing. There is a danger that the cartel offences, although much discussed, 





58 OFT Carte Offence Guidance on the sue of no-action letters for individuals (London: OFT, 2008) 
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will not be enforceable in practice and it may be that directors’ disqualificanon 
turns out to be a stronger weapon. 


CONCLUSIONS 


The Act represents a significant new era in UK competition law. For the first ume, 
decisions relating to competition law have largely been taken out of the hands of 
elected politicians and given to independent agencies staffed by appointed person- 
nel. The criteria that are to be operated by these agencies are reduced from the very 
open-ended “public interest” criteria of the FIA to more limited criteria relating 
to substantial lessening of competition. This is not to say that applying an SLC 
test is straightforward in practice nor that there cannot be important differences 
in how such a test is applied, depending on the philosophy adopted by those ap- 
plying the test. To take the example of the United States, although the legal test 
has remained constant since the 1950s, its application in practice has varied signi- 
ficantly depending on its interpretation by the Federal Trade Commission and 
Department of Justice. More recently, arguably the same point can be seen in the 
differing approaches of the US authorities and the European Commission to the 
proposed GE/Honeywell merger. For the first time, our competition authorities 
are going to be required to articulate a theory, a principled view, of what is the 
purpose of competition policy. They are going to have to do this in a more liti- 
gious environment, where the stakes are high and where there is a perception that 
attitudes of the parties in competition cases are becoming more adversarial. Even 
if the competition authorities do their job well, perhaps especially if they do, there 
is a longer term question about whether giving such powers to independent 
agencies, even with a carefully crafted set of checks and balances, will be accepted 
as legitimate. 


288 © The Modem Law Renew Limted 2004 








CASES 





Impotence or Importance? Judicial Review in an Era of 
Explicit NHS Rationing 
Keith Syrett* 





In R (on the application of Pfizer Limited) v Secretary of State for Health,’ the Court of 
Appeal was obliged to consider the legality of the Government's continued 
restriction on the availability of the impotence drug Viagra, arguably the most 
high-profile instance of rationing of a particular treatment ever witnessed in the 
history of the National Health Service (NHS). The case therefore provides a con- 
venient opportunity to reassess whether any useful contribution can be made by 
the courts in an area of public policy which is of growing significance to govern- 
ments in the UK and worldwide? Although there is academic endorsement in 
both the fields of public law? and health policy* for the closer involvement of 
courts in structuring the process of decision-making on the allocation of limited 
health care resources, the judgment in Pfizer indicates that the judiciary remains 
highly reluctant to undertake any such role. The purpose of this article is to ex- 
plore the implications of such continued judicial abstention in the light of notable 
recent changes in the manner in which allocative decisions are taken in the NHS. 


THE VIAGRA LITIGATION 


The challenge in Pfizer was the latest episode in the drug manufacturers campaign 
of opposition to the Government's refusal to approve sildenafil (better known by 
its brand name Viagra) for routine prescription upon the NHS, in the light of con- 
cerns as to the potential financial impact of the treatment. Initially, the Govern- 
ment had purported to provide interim guidance in a circular that doctors should 
not prescribe sildenafil [and that] health authorities are also advised not to support 
the provision of sildenafil at NHS expense to the patients requiring treatment for 
erectile dysfunction, other than in exceptional circumstances which they should 
require be cleared in advance with then?” This circular was held unlawful in the 
earlier case of Rv Secretary of State for Health, ex p Pfizer Ltd® Collins J ruled that its 





* Univernty of Bnstol. 

1 [2002] EWCA Crv 1566; [2003] 1 CMLR 19. Referred to hereafter as Pfizer. 

2 For an informative survey of developments in a variety of health systems, see A. Coulter and 
C. Ham (eds), The Global Challenge of Health Care Rationing (Buckingham: Open University Press, 


2000). 

3 See eg R James and D. Longley, Judicial Review and Tragic Choices: ex parte B’ [1995] PL 367 
A. Parkin, Allocating Health Care Resources in an Imperfect World (1985) 58 MLR. 867. 

4 See C. Ham and S. Mclver, Contested Decisions (London: King’s Pund, 2000), especially at 77. 


5 HSC 1998/158 (16 September 
6 [1995] Lloyds Kep Nod 289) iis 
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mandatory phraseology acted as an improper constraint upon the professional 
judgment which GPs were expected to exercise in determining which treatments 
were necessary and appropriate under their statutory Terms of Service.’ Addition- 
ally, since the circular constituted a decision to exclude’ a medicinal product from 
the coverage of a national health insurance system, it fell within the scope of Di- 
rective 89/105/EEC (the ‘Transparency Directive’) which requires that publicity be 
given to the criteria which inform such decisions. Consequently, the Govern- 
ments failure to communicate such criteria to the Commission, to set them out 
in an appropriate publication and to provide the manufacturer with 4 statement of 
reasons based on objective and verifiable criteria... including, if appropriate, any 
expert opinions or recommendations on whic the decisions are based’,® 
amounted to a breach of the Directive. 

Following the judgment, the Secretary of State utilised the powers vested in 
him by the National Health Service Act 1977 to issue Regulations which added 
Viagra to the Schedule of drugs whose NHS availability was limited to specified 
medical conditions or classes of patient? The practical effect was to restrict the 
prescription of Viagra on the NHS to those who were already receiving treatment 
for erectile dysfunction prior to the date of the circular, those with medical 
conditions such as diabetes or prostate cancer and those undergoing specialist 
treatment in hospital, for example in cases such as radical pelvic surgery. All other 
British men suffering from the disorder — evidence submitted to Collins J esti- 
mated that 18 million suffered complete and 8 million partial dysfunction” — 
would therefore be forced to obtain the drug through private prescription. 

The policy of restricted availability was reviewed and confirmed by the Gov- 
ernment in October 2001 It was the decision to continue to operate this policy 
which formed the subject-matter of the challenge in the second Pfizer case. The 
lawfulness of partially ‘blacklisting’ Viagra by means of its inclusion on Schedule 
11 of the 1992 Regulations was not called into question. Instead, the drug manu- 
facturer again sought to rely upon the Transparency Directive. The Government 
had by now informed the Commission of the basis for the decision to exclude. It 
made a statement that a medicinal product... may be so excluded where the fore- 
cast aggregate cost to the NHS of allowing the product... to be supplied on NHS 
prescription, or to be supplied more widely than the permitted exceptions, could 
not be justified having regard to all the relevant circumstances including in parti- 
cular the Secretary of States duties pursuant to the National Health Service Act 
1977 and the priorities for expenditure of NHS resources’. However, it was argued 
that this was insufficient to comply with the Directive, since neither the statement 
nor letters from the Secretary of State to the manufacturer (estimating the cost of 
removing the restrictions at £100 million a year and emphasising that the criterion 
upon which the decision was based entailed ‘the making of an overall judgment as 
to what level of expenditure upon impotence can be justified... having regard to 





7 Para. 12 (H), National Health Service (General Medical Services) Regulations 1992, SI 1992 No 635. 

8 Article 73). 

9 Schedule 11, National Health Service (General Medical Services) Regulations 1992 as amended by 
National Health Service (General Medical Services) Amendment (Na. 2) Regulations 1999, SI 1999 
No. 1627. 

10 n 6 above, 290. 
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(amongst other matters) the competing priorities for finite NHS resources’), con- 
tained the ‘statement of reasons based upon objective and verifiable criteri? 
required under Article 7(3). Counsel for the manufacturer submitted that this pro- 
vision necessitated that some form of explanation of the relative priority of erec- 
tile dysfunction vis-d-vis other non-life threatening conditions be provided, and 
that the failure to undertake such analysis rendered the decision unlawful. 

The Court of Appeal held that there had been no breach of the Directive. 
Simon Brown LJ stated that the requirement of transparency was satisfied by the 
Government’ statement to the Commission that the forecast aggregate cost of the 
product could not be justified: no further analysis of competing priorities was 
needed. Buxton LJ agreed. He observed that the Directive was primarily con- 
cerned with removal of the disparities which might arise in intra-Community 
trade in medicinal products. Although the recitals to the Directive indicated that 
state imposition of price controls and restrictions on availability of products were 
legitimate ın the interests of promoting public health, such measures should be 
open to verification by potential importers so that they might be satisfied that 
they did not amount to disguised’ quantitative restrictions on imports. Conse- 
quently, the transparency demanded by the Directive was merely the publication 
of adequate information to demonstrate that this was the case. Simularly, the 
requirement that the criteria be ‘objective’ was satisfied if the measures pursued a 
legitimate aim — such as controlling overall expenditure within a health system — 
without any need to undertake what his Lordship described as the ‘detailed scru- 
tiny and exposition of the merits and economics of particular medicinal 
products.” The explanation provided by the Government to the Commission, 
amplified by the information contained in the letters to the manufacturer, was 
therefore sufficient. 

The view taken by the Court of Appeal was thus that EC law requires only a 
‘fairly modest’ degree of transparency on the part of those making resource 
allocation decisions in the NHS. In light of the fact that issues regarding entitle- 
ment to medical treatment and the administration of health care services are to be 
determined primarily through the national laws of Member States,” such an out~ 
come is, perhaps, scarcely surprising. However, Pfizer, albeit obiter, also offers firm 
evidence of a continued unwillingness on the part of the judiciary to fashion the 
principles of domestic public law into a mechanism for overseeing the transpar- 
ency of such decision-making. Simon Brown LJ accepted the argument, which 
the Secretary of State had outlined in his letter, that the decision as to whether 
Viagra should be provided on the NHS was 4n essentially political judgment, that 
is not within the province of a reviewing court.” In so doing, he explicitly en- 
dorsed the decision of the Court of Appeal in Rv Cambridge HA, ex p B, notably 
the well known passage from Sir Thomas Bingham MRS judgment in which he 





11 n1 above at [27] Buxton LJ based his analyms of the meaning of the requirement of ‘objective and 
verifiable enteri? upon the decision of the European Court of Justice in Duphar, Case 238/82 [1984] 
ECR. 523 

12 idem. 

13 See T. Hervey, Mapping the Contours of European Union Health Law and Policy’ (2002) 8 

Public Law 69. 

Mni at [8] 
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stated that difficult and agonising judgments have to be made as to how a limited 
budget is best allocated to the maximum advantage of the maximum number of 
patients. That is not a judgment which the court can make. In my judgment, it is 
not something that a health authonty... can be fairly criticised for not advancing 
before the court. Buxton LJ’s approach to the role of domestic law in this con- 
text was similarly dismissive. He merely observed that the Transparency Directive 
was ‘the only available source of an obligation of law that might rest on the Secre- 
tary of State. 

It is apparent from this case that neither European nor domestic legal principles 
are likely to offer any significant assistance to those who wish to see greater trans- 
parency in decision-making on the allocation of health care resources. Taken over- 
all, therefore, Pfizer follows a pattern of Judicial self-restraint’” in this field. Such 
an approach is best exemplified by the judgment of the Court of Appeal in B but 
it can in fact be traced back to previous decisions in which the courts have shown 
themselves reluctant to become embroiled ın resource allocation’, notably Rv 
E E EE ee Central Birmingham HA, ex p 
Wa and Rv Central Birmingham HA, ex p Collier” What will be queried in this 
artıcle is whether there is a case on grounds of policy for reconsideration of this 
abstentionist judicial stance, especially in view of the significant changes in the 
decision-making environment which have occurred since the era in which the 
earlier challenges arose. 

In order to address this issue, it is first necessary to outline the developments in 
rationing which the NHS has undergone in recent years. The discussion will then 
move to an examination of the policy-based argument for a more active judicial 
role, particularly in ensuring that decision-making is sufficiently transparent. 
From this perspective, it will be submitted that there may be cause for dissatisfac- 
tion with the general approach evident in Pfizer, although the case 1s unusual in 
some respects. The decision also raises interesting questions as to the likely res- 
ponse of the courts to the evidence-based form of allocative decision-making 
characterising the Labour Government's ‘new NHS’, which may develop further 
in future years. These will also be considered below. 


THE CHANGING NATURE OF NHS RATIONING 


The NHS has suffered financial crises since its inception and has been described as 
resembling a ‘monument to institutionalised scarcity ever since’. The problem 
arises from the fact that, like other publicly-funded services, supply is constrained 





15 [1995] 2 All ER 129, 136. 

16 n1 above at [21]. Emphasis ın original. 

17 See Lord Irvine of Lairg Judges and Decision-Makers the Theory and Practice of Wednesbury 
Review’ [1996] PL 59, 65. 

18 J. Montgomery, Health Car Law (Oxford: OUP, 2° ed, 2002) M. 

19 (1980) 1 BMLR 93. 

20 (1987) 3 BMLR 32 

2i RAN S anuary 1988). 

22 R 


ein, P. Day and § Redmayne, Managing Scarcity (Buckingham: Open University Press, 1996) 37. 
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by cost factors but demand is not restrained by price, in view of the continued 
commitment to the provision of health services which are free at the point of 
delivery. The consequence has been that rationing, defined as 4 failure to offer care, 
or the demial of care, from which patients would benefit’,” has always proved ne- 
cessary. 

However, for many years, rationing in the NHS was not a matter of significant 
political or public debate. This was in part because lower expectations in the early 
years of the Service led to acceptance that deficiencies in provision were simply a 
fact of life.* More significantly, most rationing took place under cover of clinical 
judgment: that is, it was implicit, in that ‘the reasoning involved [was] not clearly 
stated to anyone except... the person making the decision.” Medical profes- 
sionals effectively ‘converted political decisions on resource allocation into clinical 
decisions about treatment by ‘internalising’ resource limits and providing justifi- 
cation for denial on medical grounds by portraying the decision as optimal or 
routine in the specific circumstances.* Suspicion that such decisions were in real- 
ity dictated by resource considerations tended to be minimal because of the 
existence of high levels of trust between doctors and patients, premised upon the 
belief that physicians possessed both expertise and access to all medical resources 
necessary for effective care and that they would act as dedicated patient advocates 
in attempting to secure these.” In this manner, clinical judgment ‘render{ed] the 
process of rationing as it were politically invisible, by fragmenting it across space 
and time into individualised and private transactions between doctors and pa- 
tients. The result was that the NHS was able to maintain the fiction of meeting 
everyones needs.” 

The fiction constructed upon the process of implicit rationing began to break 
down in the early 1990s, as the Conservative Government moved to introduce the 
disciplines of the marketplace into the NHS. As is well known, the reforms 
ushered in by the National Health Service and Community Care Act 1990 estab- 
lished an internal market which was designed to achieve greater supply-side 
efficiency by separating the roles of purchasers and providers. The fact that deci- 
sions were being taken not to permit access to certain interventions — and the 
identity of those responsible for them — now became publicly visible, as local 
health authonties published plans and entered into contracts specifying the ser- 
vices which were to be provided to their populations. In this sense, rationing had 








23 A. Maynard, ‘Rationing health are: an exploration’ (1999) 49 Health Policy 5, 5. Note that govern- 
ments have traditionally preferred the more neutral vocabulary of ‘prionty-setting’ to describe this 
process and the discussion throughout Pfizer is expressed in terms of ‘pnontier. For an analysis of 
the umportance of language ın this context, see M. Loughlin, ‘Rationing, Barbarity and the Econ- 
omust’ Perspective’ (1996) 4 Health Care Analysis 146 

24 Klein et al, n 22 above, 40. 

25 L. Locock, The Changing Nature of Rationing in the UK National Health Service’ (2000) 78 
Public Admunistration 91, 93. 

26 See H Aaron and B. Schwarty, The Painful Prescription: Rationing Hospital Care (Washington DC: 
Brookings Insutution, 1964) 100-102. 

27 See D. Mechanic, ‘The Functions and Limitations of Trust in the Provision of Medical Care’ (1998) 

28 S. Harrison, The Politcs of Evidence-Based Medicine in the United Kingdom? (1998) 26 Policy and 
Politics 15, 18. 
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apparently become explicit in that a clear attempt was made to specify who was to 
receive (and not receive) treatments.”” One important consequence of this was 
that ‘rationing emerged as a headline issue.” Media criticism of instances of 
rationing increased and the courts become an arena in which such decisions might 
be contested, exemplified not only by the Viagra lingation and by B, but also by 
Rv North Derbyshire HA, ex p Fisher,” in which a refusal to provide beta-interferon 
treatment in contravention of national guidelines was held unlawful, and by Rv 
North West Lancashire HA, ex p A, D and G” a successful challenge to an instance of 
‘postcode prescribing’ (where the availability of treatment depended upon geo- 
graphical location). 

The Blair Government sought to mitigate some of the controversy which arose 
as a result of explicit rationing — especially the so-called ‘lottery in care’ which 
followed from geographically inequitable access to treatment — by centralising 
decision-making on the scope of the NHS. The 1998 circular on Viagra, which 
has been described as ‘perhaps the first explicit, national rationing decision in the 
history of the NHS’,® represented a stark example of this, running counter to the 
usual governmental strategy of ‘blame avoidance’ for unpopular allocative deci- 
sions. Subsequently, the National Institute for Clinical Excellence (NICE) was 
established in 1999 to provide authoritative, robust and reliable guidance on cur- 
rent “best practice”’ based upon its evaluation of evidence, to the NHS.” The key 
role which this agency plays in rationing anses from its function in appraising the 
clinical and cost-effectiveness of health technologies, particularly those which are 
new and costly, and the subsequent production of guidance as to whether the 
technology 1s recommended for routine or restricted use on the NHS. 

The developments outlined in this section may thus be said to constitute a 
release of the rationing genie from the bottle.” Allocative decisions are no longer 
taken at the ‘micro’ level, with individual clinicians operating as managers of 
resources behind a ‘veil’ of clinical judgment. Although some implicit rationing 
continues to occur within the NHS, ‘including the decisions that physicians make 
on the implementation of NICE guidelines and advice,” the trend 1s clearly 
towards greater visibility. Constrained by limited budgets, local health authorities 
and — more recently ~ national government (latterly with the assistance of NICE) 





29 Locock, n 25 above, 108 has in fact characterised the practice which emerged during the 1990s as a 

‘mixed model of ranoning’ Several authorities did exclude some ‘margina treatments (such as ster- 
my reversal and tattoo removal) from coverage, but medical judgment was not 

altogether jettisoned’ policies allowed for exceptions on clinical grounds and authorities nego- 
tiated guidelines and protocols with clinicians which defined eligibility for treatments which 
might otherwise be excluded. See further Klein et al, n 22 above, 71-72. 

30 R Klein, The New Politics of the NHS (Harlow: Prentice Hall, 4th ed, 2001) 200 

31 (1997) 8 Med LR 327. 

32 [2000] 1 WLR 977. See further K. Syrett (2000) 22 JSWFL 200. 

33 R Klan, ‘Setting Prionties. What is Holding Us Back — Inadequate Information or Inadequate 
Institutions? in Coulter and Ham, n 2 above, 25. 

34 Klein, n 30 above, 214 

35 NICE, A Guide to Our Work (London: NICE, 1999), Introduction. The publication provides a useful 
account of the Institute’ functions. 
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have begun to impose explicit restrictions on the range of services and treatments 
which are offered on the NHS. 


THE ‘LEGITIMACY PROBLEM IN EXPLICIT RATIONING AND THE 
ROLE OF THE COURTS 


There have therefore been significant changes in both the locus and relative visi- 
bility of decision-making on resource allocation within the NHS in recent years. 
What are the implications of these developments for the potential role of judicial 
review within this field of public policy? 

Justifications for the restrained judicial approach to allocative decision-making 
adopted in Pfizer have been widely articulated, both within the health care context 
and more generally. The polycentric character of priority-setting — reflected in Sir 
Thomas Bingham MR’s reference in B to the variety of demands upon health 
authority resources, such as nursing, medical treatment, equipment, research and 
hospital facilities”? — appears incompatible with the adversarial nature of judicial 
review proceedings. Interweaved with this are arguments from the separation of 
powers, which were much to the fore in Pfizer. These emphasise that such deci- 
sions are not ‘legal questions to be assigned to the judiciary: rather, they are inher- 
ently ‘politica? ~ indeed, one well-known definition of ‘politics’ is that it concerns 
‘who gets what, when and how’.” It might also be contended that the judiciary 
has, at least until recently, lacked the conceptual tools to ensure that decisions are 
subject to adequate scrutiny, in the absence of a general duty to give reasons ora 
principle akin to the ‘hard look’ doctrine operating in American administrative 
law.*° 


However, public lawyers have contended that, while there are indeed powerful 
arguments against direct judicial intervention in the substance of rationing 
choices, these should not be permitted to detract from the courts’ capacity to play 
a more active role in refining the decision-making process, and consequently re- 
ducing any sense of unfairness and ultimately recourse to litigation.“ This argu- 
ment is rooted in the facilitative role of public law”? and, in particular, its capacity 
to act as a means of ‘promoting and ensuring accountability and legitimacy in 
public decision-making’.“” From this perspective, consideration should be given 
to the development of principles and processes which might assist in the ‘positive 
creation of legitimate modes of implementation of public policy’.* 

This analysis of the potential role of public law is of particular pertinence in 
this field of policy, since ‘healthcare decisions are intrinsically linked to concerns 








38 n 15 above, 136. 

39 FL Lasswell, Politics. Who Gets What, When and How (New York: McGraw Hill, 1936). 
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for legitimacy’. More precisely, it has been claimed that explicit rationing of 
health care gives rise to a ‘legitimacy problent’. This thesis, which was first deve- 
loped by Norman Daniels and James Sabin in connection with visible rationing 
decisions made by private managed care organisations operating within the US 
system,“ posits that ‘suspicion, distrust and even resistance often greet efforts to 
set limits on access to medical services’ which might be of substantial benefit to 
the welfare of particular individuals, and that these reactions may result in a chal- 
lenge to the legitimacy of the decision-maker.” This presents a significant politi- 
cal difficulty in view of the symbiotic relationship between the acceptability and 
effectiveness of a regulatory regime.* Although the problem may be regarded as 
especially acute in the primarily profit-driven US health care sector, the authors 
have postulated that similar difficulties occur in publicly-funded systems where 
suspicion arises that decisions are driven by considerations of cost rather than in- 
dividual patient welfare. This conclusion has been borne out by studies of health 
systems in New Zealand“ and Canada.” 

As the previous section has outlined, the process of implicit rationing which 
predominated within the NHS until 1991 did not generate a significant problem 
of this type because such decisions were largely obscured beneath the ‘veil’ of clin- 
ical judgment.” Moreover, even if suspicion did arise that a decision was governed 
by resource considerations, the fact that doctors enjoyed the highest legitimacy as 
a group making priority-setting decisions functioned to defuse controversy. 
However, the shift to the internal market rendered the process much more volatile 
in that patients and, in some cases, the wider public, tended to experience the 
‘deprivation disutility’ which arose when they knew that treatment was available 
but was not being provided for reasons of cost.” A ‘legitimacy problem eas to 
emerge in the UK as those who care{d] deeply but [we]re denied access... inevi- 
tably challenge[d] the explicit judgment through the mass media aad in other 
ways, undermining support for purchasing decisions’.* Legal challenges, most 





45 D. Longley, “Diagnostic dilemmas. Accountability ın the National Health Service’ [1990] PL 527, 539, 
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notably that in B, might be seen as a manifestation of this development,” while 
the Labour Government's proposals for a new NHS’ (which included the creation 
of NICE) also implicitly acknowledged the relevance of the phenomenon to the 
situation in the UK in contending that ‘public confidence has... been under- 
mined, inter alia by instances of ‘postcode prescribing’. 

Viewed against the backdrop of the ‘legitimacy problem thesis, the abstention- 
ist stance adopted in the earlier cases of Hincks, Walker and Collier not only served 
the purposes of the courts — for the procedural, constitutional and doctrinal 
reasons outlined above — but also of those undertaking rationing in the NHS, in 
that it underpinned the legitimacy of the process of resource allocation in opera- 
tion during that era. The refusal of the courts to expose decisional processes to 
meaningful scrutiny 1n these cases, especially by failing to demand that reasoned 
justification be provided for the choices made, has been criticised by some com- 
mentators.” But it might be regarded merely as a reflection of the implicit nature 
of rationing at this time, in which the cost-based reasoning of the decision-maker 
remained unstated. As such, judicial imposition of any obligation of transparency 
risked more widely exposing the ‘reality’ that recommendations purportedly 
based upon clinical considerations were in fact dictated by limitations upon re- 
sources. This could have had the effect of severely weakening — if not severing 
altogether — the bonds of trust between physician, patient and public upon which 
rested the legitimacy of the entire framework of implicit rationing. 

However, once rationing became explicit, within the internal market, this Sys- 
temic’ rationale for judicial self-restraint no longer applied. With the collapse of the 
fiction that decisions governed by limitations on resources were in fact based 
upon exercises of clinical judgment, systemic considerations now pointed to the 
more frequent utilisation of the courts as a mechanism for challenging visible 
rationing decisions. At the same time, given the facilitative dimension of public 
law, a more active judicial engagement with the rationing process offered the 
opportunity to promote and ensure legitimacy in decision-making and thus to 
diminish the emerging ‘legitimacy problent. In order to comprehend the nature 
of the contribution which the courts could make in this regard, it is instructive to 
return to the work of Daniels and Sabin cited above. 

These authors propose a model of ‘accountability for reasonableness’ as a meth- 
od of addressing the ‘legitimacy problem’. This centres upon public accessibility of 
rationales for decisions to limit health care, with the provision of explanations 
based upon tvidence, reasons and principles that all fair-minded parties (man- 
agers, clinicians, patients and consumers in general) can agree are relevant to de- 
ciding how to meet the diverse needs of a covered population under necessary 
resource constraints’. Fulfilment of these conditions will, it is claimed, build 
trust and confidence in the decision-making process as decisions will be made 





55 For an analysis of the case which draws upon the ‘legitimacy problem’ thesis, see C Ham and 
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with greater care and consistency. Moreover, even if those who are affected by 
rationing choices ‘do not acoept the answer, they should at least be able to appreci- 
ate the reasons that led to it’:” they will be aware that valid criteria underpin the 
decision to deny treatment. It is thus essential that ‘the process by which the 
[rationing] decision is reached should... be transparent and open to scrutiny’. 
This focus upon procedural justice™ as a means of addressing deficiencies ın legiti- 
macy in the process of rationing health care is one which is echoed by a significant 
number of other theorists, and it has been given practical effect in policies adopted 
by the Danish and Norwegian governments.” 

The close correspondence between the principles which underpin this model 
and certain of the values which form the basis of public law should be readily 
apparent, even to the most casual of observers. Public lawyers similarly sie to 
‘the fundamental role of process in the legitimisation of government decisions 
placing particular emphasis in this regard upon the value of the provision of rea- 
soned justifications for decisions, which forms a central organising concept of a 
critical or proceduralist approach. From such a standpoint, it has thus been ar- 
gued in the context of health care rationing that ‘the courts have a part to play in 
structuring decision-making and ensuring that the policy choice made, even if 
reasonable, is explained and justified. That is — to reformulate this claim ın the 
terms of the ‘accountability for reasonableness’ model — judicial review might 
fulfil Daniels and Sabin’s enforcement condition’, which requires that there be 
some form of voluntary and/or public regulation of the process of rationing to 
ensure that the decisions which are reached are properly transparent and can be 
understood to be based upon relevant considerations, thus rendering them more 
legitimate. 


PFIZER: CONTINUING TO AVOID THE ‘LEGITIMACY PROBLEM’? 


The accountability for reasonableness’ model therefore provides a conceptual basis 
for a policy-based critique of the approach adopted in B and endorsed in Pfizer. In 
the former, Sir Thomas Bingham MR’ rejection of Laws Js demand for the im- 
position of an obligation upon the authority to explain the priorities which have 
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health and health care’ see N Dantels, Justice, Health and Health Care’ (2001) 1 American Journal of 
Bioethics 2, 14. 

62 See eg J. Lenaghan, Rationing and Rights in Health Care (London: Institute for Public Policy Re- 
search, 1996); A Coote and D Hunter, New Agenda for Health (London: Institute for Public Policy 
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tive Law and Government Action (Oxford: OUP, 1994) 128 
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led them to decline to fund the treatment’, may be viewed as a missed opportu- 
nity. The consequence was a failure to ensure that the rationale for the decision 
was made publicly accessible so that it could be seen to be based upon relevant 
criteria.” This would have assisted in the realisation of legitimacy. 

Similarly, in Pfizer, the Court's categorisation of the decision as ‘political’ and 
therefore as effectively insulated from judicial scrutiny performed much the same 
function as the ‘ritual invocation of Wednesbury principles in the earlier cases 
which, as Longley has argued, served ‘only to ratify the opacity of decision- 
making rather than highlight the deficiencies which undermine the legitimacy 
of policy decisions.” The Secretary of State was placed under only the most 
minimal of obligations of transparency: all that was demanded by the court was 
that he provide some information to establish that the decision was ‘politica? in 
that it was based upon his assessment that Viagra had a lower priority than other 
calls upon NHS funding.” He was not required to offer any form of account of 
how these priorities had been determined — in effect, it was enough for him 
merely to ‘toll the bell of tight resources’. This level of ‘explanation’ was regarded 
as inadequate by Laws J at first instance in B” and, ın the absence of any further 
rationale or evidentiary basis being provided for the decision, it would appear also 
to be insufficient to comply with the accountability for reasonableness’ model. 
The failure to demand a more comprehensive justification is perhaps all the more 
regrettable since there had been indications in the intervening cases of Fisher and 
A, D and G — as well as the first Pfizer decision — that the courts were becoming 
more prepared to impose an explanatory obligation upon bodies making deci- 
sions on the allocation of limited health care resources. 

Any criticism of this type should, however, be tempered by the recognition 
that the decision reached by the Court of Appeal may have been justified in view 
of the particular circumstances of the Viagra case. Two factors which made this 
scenario unusual may be identified. First, as previously mentioned, this rationing 
decision was exceptionally taken at ministerial level, strengthening the argument 
for a deferential judicial approach on orthodox grounds of the separation of 
powers: it was thus all the more readily characterised as an issue of ‘high policy’ 
of the sort which courts have generally regarded as non-justiciable.” Secondly, it 
has been observed that Viagra constitutes ‘an exceptional case in debates on ration- 
ing’. Specifically, while it has been proved to meet the criterion of cost-effectiveness, 
public opinion is not in favour of funding on a national health system as it is 








66 [1995] 1 FLR 1055, 1065. 

67 Note, however that Newdick regards the case as ‘reassuring’ in that the Court of Appeal did in fact 
recerve evidence — which was mostly of a clinical nature — from the health authority which justified 
1ts refusal to provide treatment, although such evidence was not expressly require[d]... to be pre- 
sented to the court as a general rule’: n 57 above, 133. 

68 James and Longley, n 3 above, 372. 

69 Lo n43 82 


72 For discussion, see K Syrett, ‘NICE Work? Ranoning, Review and the “Legitimacy Problem” in 
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73 See H. Woolf, J. Jowell and A. Le Sueur, Principles of Judicial Review (London: Sweet & Maxwell, 
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viewed as an ‘unnecessary luxury’ and a ‘lifestyle drug’.* The implication of this is 
that rationing of access to this particular treatment was unlikely to generate parti- 
cularly high levels of public dissatisfaction. In short, the ‘legitimacy problem’ 
arising from this decision was less significant than in other cases and, 
correspondingly, it was not as essential for the Court to impose an obligation of 
transparency in order to enhance public understanding and acceptance of the de- 
cision. 

More generally, the Court of Appeal also identified an obstacle which will con- 
front any future judicial attempt to require rationing choices to be transparent. 
This is the question of the manner in which any duty to explain which is imposed 
upon the decision-maker can actually be realised. In this instance, counsel for the 
drug manufacturer conceded the ‘impracticability ofhaving a league table of prio- 
nities and accepted that % list ranking the relative priority of every treatment for 
every condition’ could not be achieved. In the absence of such analysis, Simon 
Brown LJ was ‘troubled as to the nature of the reasoning which might be de- 
manded of the Secretary of State.” His Lordships concern here echoes that of 
Sir Thomas Bingham MR in B who had argued that ‘it would be totally unreal- 
istic to require the authority to come to the court with its accounts and seek to 
demonstrate that if this treatment were provided for B, there would be a patient, 
C, who would have to go without treatment. No major authority could run its 
financial affairs in a way which would permit such a demonstration’.* 

Although not directly relevant to the decision on Viagra,” the work under- 
taken by NICE on the clinical and cost-effectiveness of drugs and other medical 
technologies may provide a potential solution to this dilemma in future cases, as 
was implied in the argument of counsel for the drug manufacturer.” A significant 
number of decisions that treatments are to be unavailable on the NHS — most 
notably in the case of new and expensive technologies — will now be based upon 
recommendations issued by the Institute after a process of systematic independent 
assessment of the effectiveness of the treatment and consideration of information 
submitted by manufacturers and other affected interests, such as patient groups.” 
In such cases, it would be possible for the courts to demand that the decision be 
explained by reference to the conclusions reached by NICE In this manner, by 
ensuring that rationing choices are evidence-based, the courts could ensure com- 
pliance with the requirement inherent in the ‘accountability for reasonableness’ 





74 E Stolk, W. Brouwer and J. Bussbach, ‘Ratonalising rationing: economic and other considerations 
in the debate about funding of Viagra (2002) 59 Health Policy 53, 54—55. 

75 ni above at [12] 

7 n15 above, 136. 

77 The initial decinon to restrict availability of the treatment predated the creation of the Institute in 
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model that rationales be offered which are premised upon relevant criteria. This 
would contribute to the alleviation of the legitimacy probleny’. 

Interestingly, Simon Brown LJ’ judgment in Pfizer appears to envisage the de- 
velopment of an approach of this type, but only at some unspecified date in the 
future. This is hinted at in the context of a discussion of the recommendation of 
the Select Committee on Health, contained in its review of NICE, that the ‘Gov- 
ernment must work to achieve a comprehensive framework for health care prior- 
itisation, underpinned by an explicit set of ethical and rational values to allow the 
relative costs and benefits of different areas of NHS spending to be comparatively 
addressed ın an informed way’. His Lordship endorsed the Government’ res- 
ponse that, while the creation of NICE represents ‘an important first step in that 
direction’, such a framework can only be achieved in the ‘long term’ in view of the 
fact that such information is not yet routinely available for all treatments." He 
went on to argue that until such a set of values is developed, priority-setting deci- 
sions are not to be regarded as subject to judicial scrutiny: ‘meantime it seems to me 
inescapable that affordability, in the sense of choosing between competing prio- 
rities as to where funds should be allocated, must be regarded as a political ques- 
tion’.®* Although there is no clear statement here as to the precise role of the courts 
if and when such a framework is created, the implication must surely be that they 
may no longer view rationing decisions in such an environment as being merely 
‘political. Instead, they might well require explanation by reference to criteria 
established through the framework, with any departure from this being prima facie 
irrational without adequate justification. This would appear broadly to fulfil the 
conditions of the ‘accountability for reasonableness’ model. 

However, as Simon Brown LJ made dear, this situation has not yet been 
reached within the NHS. For the present, he regarded it as unnecessary to con- 
sider modifying the ‘standard judicial stance of a refusal to demand reasoned jus- 
tification for rationing choices, in the light of the existence of NICE. The view 
taken was that decisions on priority-setting within the NHS are questions of af- 

fordability, which remain political judgments to be taken by Government, and that 

these can be distinguished from the work undertaken by NICE on a treatment’s 
clinical and cost-effectiveness. From this perspective, the Institute is merely provid- 
ing information which can assist in making the ultimate political decision as to 
which treatments should be given priority in the NHS: but the technology 
appraisal is merely one of a number of factors to be considered when taking such 
a decision. Consequently, a court should not require the decision-maker to pro- 
vide an explanation in terms of the criteria considered by NICE and, in the ab- 
sence of any other obvious justificatory framework, no rationale for the decision is 
required beyond the self-evident reference to limitations on available resources. 

Strictly speaking, Simon Brown IJ is correct to make this differentiation: leg- 
ally, NICE’s recommendations take the form of non-binding guidance and both 


80 Health Committee, National Institute for Clinical Excellence, Second Report, HC 515-1 (2001-2002), 
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81 See Depavtnént uf eN Government Response to the Health Committees Second Report of Session 


Judicial Review ın an Era of Exphat NHS Rationing 








ministers and the Institute itself have been at pains to emphasise that effectiveness 
and affordability are separate questions. Nonetheless, the reality is somewhat dif- 
ferent, especially following the issuing of Directions in December 2001 which 
legally oblige health authorities to provide resources to fund treatments recom- 
mended by NICE, should clinicians choose to use them in particular cases. As 
the Health Committee has argued, this has blurred the distinction between cost- 
effectiveness and affordability and served to ‘create the impression that, because ıt 
is likely that NICE recommendations will be implemented whatever the cost, 
NICE is essentially making decisions about how money is spent in the NHS, or 
munisters are somehow making decisions through NICE.™ The history of gov- 
ernmental ‘blame avoidance’ strategies in the NHS lends credence to the argument 
that it is NICE which is, ın practice, undertaking unpopular rationing decisions;*” 
and this is certainly the opinion which has been expressed both by Opposition 
politicians™ and by influential commentators on health policy.” 

It would therefore seem that the advent of NICE has once again transformed 
the nature of rationing within the NHS. Although still explicit, decisions are now 
more centralised than in the era of the internal market and are strongly informed 
by evidence of effectiveness. Within this new environment, the long-standing ap- 
proach of judicial self-restraint endorsed by the Court of Appeal in Pfizer — 
although arguably justifiable in the particular circumstances of this case — may 
be viewed as incongruous from a broader policy perspective. While Government 
has moved towards the development of methodologies which can provide evi- 
dence upon which rationing decisions may be based, reflecting a wider move to- 
wards evidence-based policy-making’ within British public administration as a 
whole,” the case suggests that the courts still remain unprepared to demand that 
the decision-maker should articulate his reasoning on the basis of such evidence. 
Moreover, in classifying the allocative decision as ‘politica? and consequently not 
susceptible to judicial scrutiny, the Court effectively relies upon mechanisms of 
accountability through Parliament which have always been of questionable uti- 
lity ın the NHS” and are likely to prove particularly ineffective as regards an 
agency such as NICE which has purposely been distanced from direct ministerial 
control’? 

In sum, Pfizer suggests a continued reluctance on the part of the courts to ex- 
ercise meaningful scrutiny of rationing choices in line with significant alterations 
in the nature of such deasion-making. While arguments of polycentriaty and 
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inexpertise continue to justify a certain degree of judicial reticence, the refusal 
even to consider the possibility of evolving the principles of public law — espe- 
cially at domestic level — so as to structure decision-making processes to deal ef- 
fectively with these developments must be seen as regrettable. The consequence is 
that the courts appear powerless to assure the level of transparency in rationing 
decisions which would seem to be necessary if the ‘legitimacy problem’ is to be 
addressed. 


CONCLUSION 


It might be argued that the failure of the courts, in cases such as Pfizer, to make a 
significant contribution towards the alleviation of the ‘legitimacy problen? will 
be of much less import in the future, due to the existence of NICE. Through the 
Institute's systematic, scientific evaluation of the effectiveness of new and costly 
health technologies, the Government hopes to objectify and rationalise one of 
the most significant and controversial areas of the rationing process. Furthermore, 
in committing NICE to endeavour to conduct its business ın an open and trans- 
parent manner’,” the Government has apparently shown an awareness of the need 
for clear process’ which can satisfy the demands of the ’ccountability for reason- 
ableness’ model.* One might therefore conclude that the creation of the agency 
has provided a resolution to the ‘legitimacy problem’ in this highly contentious 
field of public policy. 

However, albeit that some concession must be made for the relative immatur- 
ity of the agency,” this would appear to represent an overly optimistic prognosis. 
A number of its decisions have already proved highly controversial and the In- 
stitute has also been the subject of forceful criticism for a perceived lack of trans- 
parency.”” It is therefore apparent that some form of external scrutiny of decisions 
made by bodies such as NICE is likely to remain necessary, so as to ensure that 
these continue to be sufficiently transparent, relevant and accountable to achieve 
broad acceptability. 

This would seem to be a function for which the judicial review process is well 
suited. Yet the approach taken by the Court of Appeal in Pfizer would seem to 
bear out the validity of Prosser’s claim that ‘n attempts to cope with new forms 
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of state activity they [the courts] have usually applied a highly traditional view of 
what constitutes legitimate action.’ It would thus appear that, unless and until 
the judiciary demonstrates a willingness to engage more fully with the changed 
environment of rationing in the NHS, judicial review is likely to continue to 
prove largely ineffectual as a mechanism for the facilitation of legitimate processes 
of decision-making on the allocation of limited health care resources. 





Reproductive Opportunities and Regulatory Challenges 
Roger Brownsword* 








BACKGROUND 


The plight of the Hashmi family has attracted widespread interest in the media. 
Briefly, one of the Hashmis’ children, Zain, was born with the blood disorder, 
beta thalassaemia major. To rectify this disorder, Zain needs a stem cell transplan- 
tation, using the cord blood or bone marrow of a donor who is free of the thalas- 
saemia gene as well as being a tissue-match with Zain. None of Zains three elder 
siblings being a tissue-match, the Hashmis resolved to have another child (an in- 
tended saviour sibling). The first child conceived by Mrs Hashmi was aborted 
because prenatal tests showed that it had the thalassaemia gene; and the second, 
although born healthy, was not a tissue-match for Zain. In desperation, the Hasb- 
mis sought advice from Dr Simon Fishel, the Managing and Scientific Director 
of Centres for Assisted Reproduction Limited (CARE), the largest single provi- 
der of IVF services in the United Kingdom. 

Dr Fishel advised the Hashmis that a procedure pioneered at the Reproductive 
Genetics Institute in Chicago might assist them. This procedure involved remov- 
ing a single cell from the early embryo by a biopsy; using preimplantation genet- 
ic diagnosis (PGD) to check that the embryo was free of the thalassaemia gene; 
using a similar process, HLA typing, to confirm a tissue-match; and then implant- 
ing an embryo that satisfied both requirements. However, Dr Fishel’ view was 
that, before such a procedure could be lawfully undertaken in the UK, it would 
need to be specifically authorised by the Human Fertilisation and Embryology 
Authority (the Authority). For, although there was nothing new about 
PGD being carried out as part of IVF treatment licensed by the Authority,’ 
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1 The framework legislation, the Human Fertilisation and Embryology Act 1990, does not deal ex- 
plicitly with licensing PGD. However, the Authority takes the view that because (1) the Act expl- 
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tissue-typing had not previously been carried out as part of such treatment.” Ac- 
cordingly, on behalf of the Hashmis, CARE made the appropriate application to 
the Authority, seeking clarification as to whether a licence to administer IVF treat- 
ment might also include authorisation for tissue-typing. 

In December 2001, the Authority announced that, in principle, it would be 
prepared to license tissue-typing but only where PGD was already being licensed 
for a serious genetic disorder. Such licences (for PGD plus tissue-typing) would 
be granted only exceptionally — namely, where the particular genetic disorder was 
severe or life-threatening and where the embryo itself was at risk of this disorder, 
provided also that all other possible avenues for treating the affected child (such as 
Zain) had been explored, that the intended recipient was not a parent, that the 
intention was to use only the cord blood, that the parents would be counselled, 
that the family would be encouraged to participate in follow-up studies, and that 
no embryo would be genetically modified to provide a tissue match. In a blaze of 
publicity, in February 2002, the Authority gave the go-ahead for the Hashmis, 
granting a licence to Park Hospital, operated by CARE in Nottingham, to carry 
out the treatment. 

The chances of the treatment being successful are not good. In the first round 
of treatment, 15 embryos were produced; only one was a tissue-match but it 
carried the thalassaemia gene. For the second round, the Hashmis travelled to 
Chicago, where 10 embryos were produced. Two of these embryos seemed suit- 
able, one was implanted; but no pregnancy resulted. At this juncture, however, 
the Hashmis’ efforts were interrupted when Comment on Reproductive Ethics 
(CORE), a group for whom absolute respect for the embryo is axiomatic, sought 

a judicial review of the Authority's December 2001 announcement and, by exten- 
sion, the licence granted the following February. CORE argued that the Author- 
ity had no power to issue a licence permitting the use of HLA typing to select 
between healthy embryos. 

CORE: challenge was by no means a hopeless cause for the question of 
whether the Authority has power to license the testing of embryos (whether by 
PGD, HLA, or both) is not straightforward. The framework legislation, the 
Human Fertilisation and Embryology Act, 1990, does not make specific and un- 
equivocal provision for such testing; and what we make of the Act largely 
turns on how we read the provisions in Schedule 2 Here, it is provided in a 





atty permits research on embryos, (i1) the posmbulity of developing methods for detecting gene or 
chromosome abnormalities in embryos pnor to umplantation was recognised in 1990, and (ii) a 
clinical trial to develop PGD for a life-threatening rex-linked disorder had just been undertaken 
at the time, the Act rmphatly supports the licensing of PGD for severe or life-threatening disorders 
(see the HFEA and ACGT Consultation Document on Preimplantation Genetic Diagnosis (November 
1999) para 10) Currently, some eaght clinics are licensed to carry out PGD for specific medical 
conditions 

2 Neither the Human Fertilisation and Embryology Act 1990, nor the Anthonty’s own Code of Prac- 
tce (5* edition, 2001), deals explicatly with the question of tssue-typing. However, para. 95 of the 
Code articulates the precautionary principle that, where embryos are subjected “to procedures that 
carry an actual or reasonable theoretical risk of harm to their development potennal”, then they 
should not be used Moreover, the onus is on treatment centres to “satisfy the HFEA that sufficient 
scientific evidence 1s available to establish that any procedures used do not prejudice the develop- 
ment potental of the embryo.” 
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general clause that a licence “cannot authorise any activity unless it appears to the 
Authority to be necessary or desirable for the purpose of providing treatment ser- 
vices”? “treatment services” being defined in the main body of the Act as “medical, 
surgical or obstetric services provided to the public or a section of the public for 
the purpose of assisting women to carry children”.* Closing this up, we can say 
that the Authority is empowered (as a matter of necessity or desirability) to license 
only such activities as are designed to assist women to carry children. Schedule 2, 
para 1(1) lists a number of essential IVF activities, such as creating embryos in vitro 
(item (a)) and placing them in the woman (item (e)). The particular question 
raised by CORE, however, pointed to the relevance of item (d) ın this list which 
refers to “practices designed to secure that embryos are in a suitable condition to be 
placed in a woman or to determine whether embryos are suitable for that pur- 
pose”. In at least three respects, these provisions offer considerable interpretive 
leeway: first, the general clause 1s open-ended, the focal purpose of assisting wo- 
men to carry children being under-determined; secondly, ın 1tem (d), we can read 
the reference to the suitability of the embryo’ condition in more than one way, 
added to which it is unclear how the subsequent reference to an embryo’ suitabil- 
ity “for that purpose” relates back to the suitability of the embryo's condition; and, 
thirdly, the relationship between the general clause and the construction of “suit- 
ability” in the particular clause 1s open to interpretation. 

At first instance, the Authority argued that tissue-typing on a biopsied cell did 
not amount to the “use” of an embryo (and, thus, did not need to be authorised by 
licence). Failing that, it was argued that tissue-typing could be licensed, under 
the general clause, as an activity designed to assist women to carry children. On 
both points, Maurice Kay J. ruled against the Authority.’ Before the Court of 
Appeal, the Authority effectively abandoned its first argument® and the appeal 
hinged on the second argument. On this second point, with the argument fully 
focused on both the general clause and the particular activity concerning sutabil- 
ity of condition and/or purpose, the Court of Appeal unanimously reversed the 
High Court, ruling that the Authority acted within its powers ın licensing the 
procedure.” Whereas, on this second point, Maurice Kay J gave the legislative pro- 
visions a fairly literal and restrictive reading, the Court of Appeal—following 
their own lead, as well as that of the House of Lords, in the earlier Pro-Life All- 


ance appeals” — gave the legislation a much broader purposive reading, support 
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for such purposivism being claimed to be found in Lord Wilberforce’s seminal 
guidance in Royal College of Nursing of the United Kingdom v Department of Health 
and Social Security”. 

In this comment on the judgments handed down ın the Court of Appeal, we 
can examine the following three matters: (i) whether the Courts purposivism, 
and particularly its reliance on Lord Wilberforce’s guidance, is convincing; (ii) 
whether and, if so, where the regulatory lines are being drawn and whether they 
can be held; and (ii) whether remitting the question of licensing HLA testing to 
the regulatory Authority (which is the effect of the Court’s decision) makes insti- 
tutional sense. 


PURPOSIVISM AND THE WILBERFORCE GUIDANCE 


The CORE challenge follows hard on the heels of the Pro-Life Alliance case. In 
both instances, the question raised is whether post-1990 developments in embry- 
ology have served to disconnect the technology from the regulatory framework. 
In the Pro-Life Alliance case, the new development was the dramatic break- 
through made with cell nuclear replacement (CNR) and, in CORE, it was the 
development of PGD in conjunction with HLA techniques. In neither case does 
the legislative language readily cover these developments; and, in both cases, the 
High Court took the legislative provisions at face value. Against the literalism of 
the High Court, in both cases, the appeal courts lean heavily on the following 
passage ın Lord Wilberforce’s opinion in College of Nursing of the United King- 
dom v Department of Health and Social ; 


In interpreting an Act of Parliament, ıt 1s proper, and indeed necessary, to have re- 
gard to the state of affairs existing, and known by Parliament to be existing, at the 
time. It 1s a fair presumption that Parliament's policy or intention is directed to that 
state of affairs. Leaving aside cases of omission by inadvertence... when a new state 
of affairs, or a fresh set of facts bearing on policy, comes into existence, the courts 
have to consider whether they fall within the Parliamentary intention. They may be 
held to do so, 1f they fall within the same genus of facts as those to which the ex- 
pressed policy has been formulated... [or] 1f there can be detected a clear purpose in 
the legislation which can only be fulfilled if the extension 1s made. How liberally 
these principles may be applied must depend upon the nature of the enactment, 
and the strictness or otherwise of the words ın which it has been expressed. The 
courts should be less willing to extend expressed meanings if it is clear that the 
Act in question was designed to be restrictive or circumscribed in its operation 
rather than liberal or permissive. They will be much less willing to do so where 
the subject matter is different in kind or dimension from that for which the 


legislation was hee 


Lord Wilberforce continued by emphasising that what judges categorically must 
not do is to gap-fill and second-guess Parliament's intention. But, of course, what 


constitutes gap-filling and second-guessing largely hinges on whether the present 
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13 ibid, at 822. 
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case can be subsumed under the same genus or the covenng policy, which in turn 
depends on whether the subject matter seems to be of a different kind or involves 
a fresh dimension. In terms of this guidance, the key question raised by the 
CORE case is whether HLA testing involves a different kind of technology (sub- 
ject-matter) or brings in a fresh dimension. It is submitted that, in responding to 
this question, the Court of Appeal assumes too easily that a biopsy for PGD is 
comparable to a biopsy for HLA testing; that the purposes associated with the 
technology or technique are not given as much attention as they should be; and 
that, once the purpose associated with the HLA testing of the Hashmis’ embryos is 
addressed, we encounter more questions than answers. 

Almost all of Lord Phillips MR’s leading judgment is devoted to the question 
of whether the Authority has the power to issue licences for PGD. This was not 
the central thrust of the challenge presented by CORE, but Maurice Kay Js re- 
strictive interpretation in the court below made it important to put the record 
straight for the avoidance of any doubt.* On this question, Lord Phillips makes 
out a compelling case. In particular, he points to the legislative provisions relating 
to the issuing of licences for research on embryos. Amongst the recognised re- 
search activities are “increasing knowledge about the causes of congenital dis- 
ease” and “developing methods for detecting the presence of gene or 
chromosome abnormalities in embryos before implantation”. If embryos may 
be destroyed in the process of trying to improve our understanding of congenital 
disease and to detect such disease at the embryonic stage, then it would surely 
make little sense not to allow embryos to be tested by PGD to ensure that they 
are not carrying a congenital disease. Not only would this make little sense, Lord 
Phillips found evidence ın the Parliamentary record to show that the legislation 
was not intended to perpetrate any such nonsense.” Accordingly, it was clear that 
the legislative purpose was to authorise the Authority to license PGD, not only in 
response to a concern about the woman’ ability to carry the child (as Maurice Kay 
J held), but also in order to ensure that the pregnancy was not frustrated by a child 
carrying a serious disease.” 

Relating this reading to the general clause, Lord Phillips MR says: 


[Lf] the impediment to bearing a child 1s concern that ıt may be born with a heredi- 
tary defect, treatment which enables women to become pregnant and to bear chil- 
dren in the confidence that they will not be suffering from such defects can properly 
be described as ‘for the purpose of assisting women to carry children.” 


As for the particular condition concerning the suitability of the embryo, this is to 
be read in the same way. Thus, where “the object of the treatment is to enable a 
woman to bear a child confident that it will not carry a hereditary defect, an 





H Cfnote 1 above. 

15 Schedule 2, 3(2)(b) 

16 Schedule 2, 3(2)(e). 

T7 [2003] EWCA Civ 667, at paras 35-36 See, too, note 1 above. 
18 ibid, paras 38-41 

19 ibid, para 43. 
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embryo will only be suitable for the purpose of being placed within her if it is free 
of that defect?” 

Having dealt with this question of PGD for serious disease so meticulously, it is 
surprising to find Lord Phillips devoting only two paragraphs” to the principal 
question presented by the appeal, namely whether HLA testing falls within the 
licensing remit of the Authority. Building on the idea that women should be as- 
sisted to enjoy a confident pregnancy, Lord Phillips jumps to the surpnsing 
proposition that this equates to assisting women to have children with “desired 
characteristics”, whether such characteristics relate to the child’s own health or to 
its ability to donate stem cells for the benefit of a sibling. Lord Phillips concludes 
that, whilst there may be important ethical questions to be resolved where tech- 
nology “enables a choice to be made as to the characteristics of the child to be 
born”,” Parliament has handed this task to the Authority. 

Before we tackle the question of whether there is a Rubicon dividing some de- 
sired characteristics from others and, if so, who is to draw the regulatory line, we 
need to work through the Wilberforce guidance, asking whether HLA testing in- 
volves a different kind of technology (subject-matter) or brings in a fresh dimension. 


A different kind of subject-matter 


The attraction of the Wilberforce guidance is that it opens the way for courts to 
spare regulatory resources where the original legislation is drafted in a way that is 
very technology-specific but where it is clear that some new unspecified technol- 
ogy is unproblematic relative to the background regulatory purposes (and their 
associated values). Such interpretive flexibility is unnecessary where “technology- 
neutral” drafting is employed; but it is important to appreciate that such neu- 
trally drafted provisions should be routinely applied to new technology only so 
long as there is judged to be no problem relative to the accepted regulatory pur- 
poses (or values). It certainly should not be thought that technology-neutral draft- 
ing is purpose-free or value-free; and nor should it be thought that the flexibility 
invited by Lord Wilberforce operates on purpose-free or value-free technological 
equivalence.” Yet, to some extent, the judgments in the Court of Appeal in the 
CORE case are in danger of making just this mistake. 

In the brief but crucial part of Lord Phillips MRS judgment (to which we have 
just adverted) we find his Lordship claiming that the activities licensed for the 
Hashmis “are the same as those [the Authority] has regularly licensed for the pur- 
pose of assisting women to bear children free of hereditary disease”, namely crea- 
tion of embryos, their biopsy and then their implantation with “analysis of the 





20 bid, para 44 

21 ibid, paras 48 and 49 

22 ibid, para 50. 

23 In the context of information and communication technology, compare Lawrence Lessig, Code and 
Other Laws of Cyberspace (New York: Banc Books, 1999) esp Ch 9. At 139, Lessig says: “The question 
is, how should changes ın technology be accommodated to preserve values from an earlier context 
in a new context?...It is the question the Court answers in scores of contexts all the time. It 1s 


fundamentally a question about preserving values when contexts change” 
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cells removed by biopsy...to identify those embryos likely to produce children 
with desired characterisitics”** The only difference 1s as to the particular character- 
istics desired (which then becomes a matter for the Authority’s discretion). 

Schiemann LJ treads a sumilar technocratic path. Having rightly said that the 
question involves choosing between placing the licensed procedure “within the 
Prohibited Area or within the area which is to be regulated by the Authority”™, 
Schiemann LJ does not explicitly draw out the crucial distinction between testing 
procedures designed to identify serious disease and those designed to establish a 
tissue-match. What is emphasised is the absence of explicit prohibition: first, the 
fact that Parliament did not prohibit carrying out a single cell biopsy (this proce- 
dure not harming the developmental prospects of the now seven, rather than 
eight, cell embryo)” and, secondly, the fact that Parliament gave no indication 
that it regarded tests on the cell as unacceptable — this suggesting that one biopsy 
and test is much like any other. However, this glosses over the possibility that 
there is a significant difference between a standard PGD test designed to confirm 
that an embryo is healthy (and, thus, suitable for implantation) and a test of the 
kind authorised for the Hashmis where the purpose is to confirm that an embryo 
has a profile that will render it suitable to serve as a donor for the benefit of an 
already born child. If we were to pause to reflect on this distinction, we might 
observe the following differences: whereas, in the former case, the test is not for 
therapeutic purposes, in the latter case, it is, whereas, in the former case, an em- 
bryo that is tested as healthy is eligible for implantation, in the latter case, being 
confirmed as healthy does not suffice; whereas, in the former case, the test will do 
nothing to improve the health of potential or actual human beings, in the latter 
case, the purpose is precisely to improve the health of an actual human being; and, 
whereas, in the former case, the purpose is not geared to the needs of a third-party 
beneficiary, in the latter case it 1s. What we make of these distinctions (whether we 
judge that they amount to a material difference, or indicate that simple PGD is 
easier to justify than the procedure authorised for the Hashmis, or vice versa) is 
not the point: the point is that, once the tests are related to their particular pur- 
poses, we will at least ask the right question. 

If we treat one biopsy and test as much like any other, the danger does not end 
with our failing to see a distinction between testing for healthy embryos and test- 
ing for donor embryos. If a test is viewed as just a test, the danger is that we will 
see no distinction between negative testing for medical reasons and positive test- 
ing for social reasons (for example, using tests for sex selection simpliciter). In an 
attempt to assuage concerns with regard to this latter point — specifically, in rela- 
tion to the risk that approving the procedure would mean that “licensing activities 
for the purpose of social selection is an unavoidable consequence”? — Scheimann 
LJ emphasises that the decision would be for the regulatory Authority (so, at least, 
parents would not have a right to demand such treatment). But, of course, in the 
present context, the concern is not so much that the tests might be demanded as of 








24 [2003] EWCA Civ 667, para 48 
25 ibid, para 78. 

26 But cf note 41 below 
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right (which, without more, indeed would be alarming) but that those who op- 
erate the regulatory controls (whether the Authority itself or the courts) under- 
stand that tests should not be divorced from their guiding purposes (and the 
values implicated in such purposes). 

If we divorce technological processes and products from their context, and par- 
ticularly from their purposes, we are likely to arrive at some extremely unreliable 
conclusions. For example, as we have just said, we might see no difference between 
negative and positive genetic selection; and we might conclude that there is no dis- 
tinction between cloning embryos with a view to therapeutic treatment and clon- 
ing embryos with a view to human reproduction. This cannot be the kind of 
approach envisaged by Lord Wilberforce and, to get back on track, we must ask 
whether the purposes associated with the technology signify a fresh dimension. 


A fresh dimension 


For both Lord Phillips MR and Schiemann Ly, it 1s accepted that some of the 
purposes for which it is proposed that embryos should be screened might raise 
difficult ethical questions’ However, these questions are for the regulatory 
Authority not the courts — or, at any rate, it is judged that this is so under the 
scheme enacted by the Human Fertilisation and Embryology Act. Yet, these diffi- 
cult questions scream out as introducing a fresh dimension to which the courts 
should be alert. It is only in Mance L]’s judgment that the underlying issues are 
drawn into the open. 

To appreciate the extension of the underlying issues, we need to bear in mind 
three sets of distinctions concerning the reasons for which an embryo might be 
screened. These are: 


[A] The difference between screening an embryo to ensure that it is free of dis- 
ease (serious or otherwise), as against screening it to ensure that it has some 
positive characteristics (negative versus positive genetic selection); 

[B] The difference between screening an embryo, for negatrve or positive char- 
acteristics, or both, for its own perceived well-being and screening it for the 
well-being of another child (or person); and 

[C] The difference between screening an embryo for any purpose and genetic 
manipulation of an embryo for any purpose. 


In the light of these distinctions, each of which arguably raises a “fresh dimen- 
sion” — and even within which several fresh dimensions might be detected” — 
what do we make of Mance LJ’ interrogation of the issue? 

Having followed Lord Phillips in accepting that PGD falls within the ambit of 
the legislation, Mance LJ confronts what he, surely rightly, sees as “the more dih- 
cult question”: namely, whether tissue-typing also falls within the legislative 
scheme as a matter for the discretion of the HFEA. Mance L] sets up the issue in 
these terms: 





28 For example, the move from serious to less serous disease, or from child to other persons. 
29 [2003] EWCA Civ 667, at para 129. 
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[T]he present circumstances lie conceptually between the two poles of “good med- 
ical reasons” for tests...and testing for “purely social reasons”... However they lie 
far closer ın spint ın my view to the former pole than to the latter. There are here 
good reasons for screening any embryo, although they do not relate to any future 
child’s health. The concerns to which the HFEAS decision and the licence for Mr and 
Mrs Hashmi are directed are anything but “purely social’, relating as they do to the 
health of a sibling and the well-being of the whole family.” 


This characterisation and classification can be linked to the language of the legis- 
lation by reading the concept of treatment services (assisting women to have chil- 
dren) as encompassing such services as have regard to “prospective parents’ and 
society’s concern for others and for the future.” In other words, a broad reading 
is to be preferred to a restrictive one. Similarly, “the suitability of the embryo to be 
placed in a (particular) woman may be considered in the context of objectively 
established aims and perceived needs relating to the child-to~-be-bom’s parents 
and to an affected sibling of the kind that the HFEA had in mind in reaching its 
decision... ”*? Finally, how would all this fit with Lord Wilberforce’ guidance? 
According to Mance LJ: 


[A] biopsy for the purpose of tissue typing is, ın the wider sense, a form of PGD. Its 
direct purpose is to establish the embryo’ genetic make-up and ın that light to de- 
cide whether or not it should be implanted. The differences between the testing of 
embryonic cells for abnormality and for tissue typing lies in the precise aspects of 
the genetic make-up tested and in the factors taken into account when deciding 
whether to implant. In the one case, ıt may be said, the procedures are with a view 
to ensuring the health of the child to be or of future generations, while in the other 
they are to promote the health of a sibling and the general welfare of the eusting 
family... .I would regard these as differences falling in Lord Wilberforce’s terms 
within the same genus (even 1f not the same species) of facts as those to which the 
expressed statutory policy has been formulated.” 


It follows that, unless specifically prohibited, this procedure must be within the 
sphere left to the HFEA. 

In terms of the three distinctions suggested above, Mance LJ starts with [A], 
characterising negative genetic selection as being for medical purposes while po~ 
sitive genetic selection is for social purposes. The latter is clearly viewed by Mance 
LJ as suspect. Having classified the treatment for the Hashmis as essentially med- 
ical, some might assume that all the hard work has been done. However, this is 
not so. We now need to address distinction [B], the question being: Is there a ma- 
terial difference between screening an embryo for its own perceived well-being 
and screening it for the well-being of another child? Without further argument, 
Mance LJ claims that, even if the two activities are not within the same species, 
they are at least close enough to fall within the same genus. Granted, they are both 
within the genus of medical intervention (rather than social intervention) but to 
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deny a fresh dimension is to deny the significance of the distinction drawn at [B]. 
This surely cannot be correct; and, even if the ethical parcel is to be passed to the 
Authority, we need to consider where our regulatory lines are being drawn and 
whether they can be maintained. 


DRAWING AND HOLDING THE REGULATORY LINES 


We need to get the ethical questions raised by CORE’ challenge, and highlighted 
by Mance LJ, more sharply into focus. There are two fundamental issues: (i) 
whether we can justify deselecting an embryo that 1s perfectly healthy but not a 
tissue-match (the particular issue pleaded by CORE); and (ii) whether we can 
justify selecting an embryo that is perfectly healthy and a tissue-match with the 
intention that it should serve as a donor (in the Hashmis’ case, a donor for the 
benefit of Zain). 

With regard to the first issue, A of embryo deselection, current practice al- 
ready involves the deselection of healthy embryos. Of course, this does not war- 
rant the legitimacy of deselection; current practice might be unjustifiable and, no 
doubt, CORE would argue that this is the case. However, current practice can be 

squared with, so to speak, the “ruling ethical synthesis” in which it is seen as legit- 
imate to push ahead with the benefits of new technologies provided that indivi- 
dual choice and consent is respected.** Again, the ruling ethical synthesis does not 
come warranted as legitimate. The fact of the matter is, though, that dignitarian 
ethics,” such as that represented by CORE, makes a last stand against reproduc- 
tive autonomy and, in practice, the argument against embryo deselection (like the 
argument against abortion) has been lost. 

CORE, with a characteristic dignitarian commitment to the principle that 
embryos should be neither “instrumentalised” nor “commodified”, might have 
done better to have focused on the second issue. Here, the objection is not that a 
viable embryo is not being used but, to the contrary, that it is being “used”—that 
this is a potential life selected only because of its donor potential. If the would-be 
donor (unlike the embryo) had the developed capacity for autonomous decision- 
making, there would be no question of donation without the donor's free and 
informed consent. Where the would-be donor does not yet have the capacity for 
autonomous decision-making, surely we should not take advantage of its vulner- 
ability? Surely, so the objection runs, we have no right to select and implant the 
embryo carrying such a burden of responsibility. For many, including those who 
subscribe to the ruling synthesis, this ıs an objection to be reckoned with. Even so, 
are there not compelling knock-down responses to the very suggestion that the 
procedure authorised for the Hashmis would involve the instrumentalisation of 
the selected embryo(s)? 





34 See, too, Roger Brownsword, “Regulating Human Genetics Novel Dilemmas fora New Millen- 
nium” (2004) 12 Medical Law Review 4. 

35 See Roger Brownsword, “Bioethics Today, Bioethia Tomorrow: Stem Cell Research and the ‘Dig- 
nitanan Alliance’” (2003) 17 Notre Dame Journa! of Law, Ethics and Public Policy 15. 
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First, there is the claim that an embryo, precisely because it lacks a fully-fledged 
agent’s developed capacity for autonomous choice, cannot be instrumentalised. 
Such a claim is certainly robust — indeed, over-robust, as some might think be- 
cause of the restricted class of beings who qualify as ends to be respected; and, if 
the question concerned the termination of the embryo, it would be decisive. 
However, where the question concerns the treatment of an embryo that is placed 
on a trajectory that is designed to carry ıt through to agency, and where the treat- 
ment of the embryo has implications for its future agency, it is not so easy to se- 
parate the present from the future. If we treat the embryo-that-is-to—be-an-agent 
as a mere means, it is arguable that we instrumentalise it.” 

Secondly, there 1s the argument that even if the embryo can be instrumenta- 
lised as a future agent, couples often have children for the sake of other children in 
the family or the like; but they nevertheless value such children as ends in them- 
selves. So, provided that the Hashmis would not abandon the saviour sibling once 
its purpose was served, would respect it as an equal member of their family, and 
would treat it with love and affection, and so on, there would be no ground for 
alleging instrumentalisation. Such a response, however, musses the mark. If the 
embryo was instrumentalised when it was selected for its special mission, the fact 
that the Hashmis prove to be loving parents does not cancel out this wrongful act. 

Thirdly, there ıs the argument that when the Hashmis tried to produce a sa- 
viour sibling by natural reproduction, no one suggested that a child so conceived 
was “instrumentalised”; so why should it make a difference when the Hashmis try 
to do the same thing by a special IVF procedure? The short answer is that it should 
indeed make no difference. Nevertheless, this is a poor argument, relying on a con- 
cession that the Hashmis did no wrong when they sought to conceive by natural 
reproduction. Once this concession 1s withdrawn, the argument loses its force. 

Such rapid responses, however, by no means exhaust the arguments available 
to those who seek to justify the procedure. For those who subscribe to the ruling 
synthesis, the most promising justificatory arguments will involve reference to 
(a) parental or near-relative consent on behalf of the donor, (b) the antici- 
pated consent of the donor (subsequently ratifying the donation), or (c) the 
best interests of the donor. Each of these potential justifications, though, suffers 
from some weakness. 

The weakness of (a) is that, in a case such as that of the Hashmis, the justifica- 
tory force of the parents’ consent seems to be undermined by their conflict of 
interest. It is true that, in Re A (children)”’ (the much-debated case of the conjoined 
twins, Jodie and Mary), the Court of Appeal ruled that it was an abdication of 
parental duty to decline to choose between two of their children. However, the 
cases are not on all fours. In this latter case, the parental refusal to consent to the 
separation entailed that both children would die; where one child could be saved 
by the separation, the courts would not accept the parents’ decision; thus, the im- 











36 Cf Deryck Beyleveld and Roger Brownsword, “Legal Argumentation in Biolaw” in Peter Kemp, 
Jacob Rendtorff and Niels Mattson Johansen (eds) Bioethics and Biolaw (Volume 1. Judgement of 
Life) (Copenhagen: Rhodos International Saence and Art Publishers and Centre for Ethics and 
Law, 2000) 179 
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plication is that parents have a duty to sacrifice the interests of one (doomed) child 
in order to save another (otherwise doomed) child. At first blush, ın the CORE 
case, the parental duty is less agonising: the interests of one child are being sacri- 
ficed in order to save another but the interests so sacrificed are not life-threaten- 
ing. However, the difference is that, whereas the child whose interests are 
sacrificed in the CORE case 1s made worse-off, it is arguable that the sacrificed 
child in Re A, being doomed, was not really made worse-of£ In short, whereas in 
one case, the child gives up something (their life) that was going to be lost any- 
way, in the other the child gives up something (cord blood, bone marrow, or 
maybe whole organs ın future adulthood) that would not have been lost anyway. 
To argue that the parents have a duty to approve such a donation may be justifi- 
able on the grounds that they are required to override the interests of the donor 
child as the lesser of two evils (that is, for the sake of the more compelling interests 
of the donee child). On the other hand, to characterise the parents as having to 
make this reluctant choice ın a situation that is of their own deliberate engineer- 
ing, is not altogether convincing. 

The weakness of (b) is that it is entirely speculative. In the context of claims for 
psychological injury, the House of Lords seems to be reluctant to recognise that 
there are ordinarily close ties of love and affection between siblings.” If this is the 
working assumption, then there is no basis for assuming that the donor embryo- 
that-becomes-e-child would subsequently ratify the donation. Indeed, not only 
might this be thought to be the exception rather than the rule, it would be im- 
possible to know at the time that the fateful decision was made that this was an 
exceptional case. 

The weakness of (c) 1s that donation does not seem to be in the best interests of 
the donor. It is not for the donor’s benefit. It 1s true, of course, that there was some 
judicial support in Re A for the proposition that ıt was in Mary’s best interests to 
have her life terminated;*° but this was pretty implausible and, in any event, the 
donor child in the Hashmi?’ case is not at all in the same adverse situation as that of 
Mary in Re A. On the face of it, therefore, donation cannot be said to be in the 
donor embryos best interests and this looks like a case of instrumentalisation (of 
treating the donor embryo as a means only and not at the same time as an end). 
Against this, we might perhaps try to “contractualise” the arrangement in terms of 
a gift of life (for the donor embryo) in exchange for the donor embryo’ own gift 
of stem cells to Zain. Such is the deal and, even if we cannot be confident that the 
embryo-when-child would ratify the donation as a free-standing gift, we can per- 
haps be more confident that it would ratify the donation as the price of its own 
life. However, if we are sceptical about the supposed “benefit” to the donor em- 
bryo, we will not buy this contractual argument, and, anyway, why should this 
embryo be uniquely burdened with this bargain? 








38 Although, quaere, 1s it arguable that the situation engineered by the parents was itself justified pur- 
suant to their obligation to take steps to assist therr afflicted child, Zain? For the legitumate sphere of 
parental choice, see Joseph Goldstein, ‘Medical Care for the Child at Risk: On State Supervention 
of Parental Autonomy’ 86 YL] 645, esp 668-670. 

39 See Alcock v Chief Constable of South Yorkshire Police [1992] 1 AC 310 

40 As held by Johnson J at first instance and by Robert Walker LJ on appeal, see [2000] 4 All ER 961, 
1057 
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Currently, the Authonty, conscious that ıt is on shaky ethical ground, is trying 
to hold the line on donor embryos by allowing tissue-typing only where it is in 
conjunction with PGD for a serious disease. Although this draws the line in the 
right place for the Hashmis, it draws it in the wrong place for families such as the 
Whitakers, whose son Charlie suffers from the rare blood disorder, Diamond 
Blackfan anaemia. The Whitakers, too, sought authorisation for an HLA test. 
However, the Authority refused because the test would not be carried out in 
conjunction with PGD -— this particular blood disorder not being one that would 
be identified by PGD. Accordingly, the Whitakers were forced to go (perfectly 
lawfully) to the United States for the tissue-typing but without a covering licence 
from the Authority. If we assume (notwithstanding the ebb and flow of the dis- 
cussion above) that tissue-typing was justifiably licensed in the Hashmis’ case, the 
question is whether (relative to the Whitakers’ case) the restrictive regulatory line 
makes sense in principle and whether ıt can be sustained in practice. 

In principle, one might attempt to defend the regulatory line by arguing that 
Zain Hashmi and Charlie Whitaker are distinguishable cases, donation for the 
former necessitating PGD but not so for the latter. However, this seems like a 
very poor argument. PGD is required in the Hashmis’ case, not only for the sake 
of the donor embryo but also for the sake of the donee; and, in the overall scheme 
of things, ıt is getting the embryo right for the donee that 1s crucial. In the Whi- 
takers’ case, the chances of the donor embryo having Diamond Blackfan anaemia 
are negligible; in their case, everything hinges on the tissue-test. How convincing 
is it to say that, whilst we can authorise tissue-typing to aid Zain Hashmi because 
there is a serious risk that potential donor embryos will carry the gene for thalas- 
saemia (and, thus, require PGD), we cannot authorise tissue-typing to aid Charlie 
Whitaker because there 1s no serious risk that potential donor embryos will carry 
faulty genes? If we follow this path, we end up saying that we can authorise help 
in the more challenging case but not ın the more straightforward case. And, this 
surely cannot be right. 

To this, defenders of the Authority’s regulatory line might respond that this 
indeed cannot be right but only because the distinction between the cases is not 
put in quite the right way. Put in the right way, the point is that, ifthere might be 
some small risk associated with PGD,” the test should be limited to those cases 
where the embryo stands to benefit from being subjected to the risk. In other 
words, a precautionary approach indicates a trade-off between risk to the embryo 
and benefit to the embryo. Hence, in a case such as that of the Whitakers, where 
the embryo would not benefit, the risk could not be justified. 

Such reasoning, however, is unconvincing. Let us concede that an embryo in 
the Whitakers’ case would not benefit from PGD: if tests showed an embryo to be 
unproblematic, it would be eligible for implantation; if tests showed an embryo to 
be problematic, ıt would not be implanted; and, ether way, it would take a meta- 
physician to make sense of the idea of a benefit accruing to the embryo. Yet, is it 
not precisely the same in the Hashmis'’ case? If tests show the embryo to be free of 














41 In its recent report, Sex Selection: Options for Regulation (November 12, 2003), the HFEA maintains 
that PGD “involves some rsk to both patients and embryos” (para 101) and that “we cannot abso- 
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the thalassaemia gene, it will be eligible to go forward to the tissue-typing test 
and, all being well, to implantation; if tests show the embryo to be carrying the 
thalassaemia gene, it will not be implanted; and, once again, irrespective of 
whether the test is positive or negative, no obvious benefit accrues to the embryo. 
If, following PGD, problematic embryos could be rendered unproblematic, it 
might make some sense to think of a benefit accruing to the embryo, However, 
if the only outcomes of PGD are basically that unproblematic embryos proceed to 
implantation and problematic ones do not, there seems to be no benefit to the 
tested embryo to set against whatever risk the test presents. Accordingly, if a pre- 
cautionary argument of this kind is to be more persuasive, it needs to be refocused 
in some way. 

Reformulating the precautionary approach, we can say that the Authority's 
policy is to avoid licensing procedures that may present a risk to the development 
of healthy embryos.“ However, the Authority also accepts that such a risk may be 
taken exceptionally provided that there are compelling reasons. One such compel- 
ling reason, as exemplified by the Hashmis’ case, is to avoid using embryos that 
have a serious congenital disorder.* In the Whitakers’ case, there is no such com- 
pelling reason. Now, on these premises, the difference between the cases with re- 
gard to tissue-typing is this: in the Hashmi? case, tissue-typing does not increase 
the risk of harming the development of a healthy embryo — that risk has already 
(exceptionally and justifiably) been incurred; but, in the Whitakers’ case, the risk 
has not already been incurred and it would be (unjustifiably) created by the tissue- 
typing. Such reasoning, however, begs the essential question, namely: why is 
avoiding the use of embryos that have a serious blood disorder treated as a com- 
pelling reason for derogation from the precautionary principle when delivering 
treatment for a child with a serious blood disorder is not? As the Authority 
remarked 1n its recent report on sex selection: 


This is clearly a very difficult area. However, consistently with our established pol- 
icy on the use of PGD, we regard the informed choices of individual parents to 
make use of assisted reproductive technologies ın order to avoid having a disabled 
child as morally defensible. The choice of parents not to have a disabled child does 
not, in our view, entail the eugenic proposition that it is undesirable to have disabled 
people in society. 


Granted, but why then is the informed choice of parents for prevention regarded 
as a more compelling reason than their informed choice for cure? Are such in- 
formed choices (as Mance LJ might put it) at least within the same genus if not 
the same species? 

Even if the distinction between these two cases could be sustained in principle, 
it is difficult to see how the line can be held in practice. With couples like the Whi- 
takers able to go to the United States to obtain the treatment denied in the UK, 





42 See para 9.5 of the Code of Practice (note 2, above). 

43 See para 101 of the recent report on sex selection (note 41, above) where the Authonty maintains its 
view that PGD should be closely regulated “in accordance with the original intentions of the HFE 
Act and used only where there 1s 2 genuine health benefit to balance these risks.” 

44 Op cit, note 41 above, para 136. 
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but then returning to celebrate a successful donor birth ın the UK,” it must be 
just a matter of time before the regulatory Authority concludes that the line has 
little practical purpose and that we need to redraw it.“ 

If the line were to be redrawn, where would that be? To recall the three sets of 
distinctions that we drew earlier, the pressure of cases such as that of the Whitakers 
when set alongside that of the Hashmis will surely be on [B], the demand being 
that licences should be issued for free-standing tissue-typing where the prospec- 
tive donee is a child with a serious disease. Until genetic manipulation of an em- 
bryo becomes a safe and reliable process, agonising about the line drawn in [C] is 
some way off. However, once we are there, and assuming that serious disease can 
be avoided by screening embryos, there will be pressure for positive enhancement 
almost at once. The more likely pressure point once tissue~matching has been 
opened up (on [B] is on [A] where couples wish to select embryos for social rea- 
sons, sex selection being the obvious case. Although the most recent evidence is 
that public opinion is firmly set against sex selection for anything other than ser- 
ious medical reasons,” the Authority recognises that “there is likely to be a small 
but persistent demand for sex selection from prospective parents whose reasons 
for wanting it fall outside the criteria for medical indications, for whom the per- 
ceived risks associated with the treatment are less important than the chance of 
obtaining a child of a particular sex”** No doubt, prospective parents who are so 
minded, and who have the resources, will increase the pressure by taking advan- 
tage of the markets for sex selection services that are available beyond the regula- 
tory reach of the Authority.” Equally significantly, though, such prospective 
parents will be heartened by the signals given in Lord Phillips MR3 quite extra- 
ordinary judgment. For, the way that Lord Phillips MR talks about the confi- 
dence of the pregnant woman coupled with the way in which he underlines the 
distinction between the suitability of an embryo’ condition and its suitability for 
the mother’s purpose, smacks very strongly of consumers needing assurance about 
the suitability of goods (or services) and their fitness for purpose.” When digni- 
tarians oppose the commodification of life and human tissue, they are not simply 





45 See Sarah Boseley, “As Age of the Saviour Sibling Dawns, Pressure Mounts Inexorably to Change 
Embryo Rules” The Guandian, June 20, 2003, page 3 

46 Compare Dr Richard Nicholson, "We Are Some Way Down a Slippery Slope” The Guantian, 
June 20, 2003, 3 

47 Op cit, note 41 above. In her Chair's Foreword to the report, Suz Leather says that the “strength of 
opporition to sex selection for any but the most serious of medical reasons... is unmistakable” For 
example, 82 per cent of respondents to the consultation questionnaire disagreed with the statement 
“The use of sperm sortung should be permitted ın sex selection for non-medical reasons”; 82 85 per 
cent disagreed with the statement “The use of PGD should be permitted for selecting the sex of oft- 
spring for non-medical reasons”; 82 68 per cent disagreed with the statement “Sex selection (by either 
sperm sorting or PGD) should be permitted for non-medical reasons when a famuly has at least two 
children of one sex and none of the other sex” [Le sex selection for family balancing reasons], and 
8506 per cent disagreed with the statement “Sex selection (by eather sperm sorting or PGD) should 
be itted for non-medical reasons other than family balancing” 

48 ibid, at para 130 

49 See Catherine Bennett, “Power to the People—No Thanks” The Guertian, G2, November 13, 2003, 


7. 
50 CfOnor O'Neill, Autonomy and Trust in Bioethics (Cambndge: Cambridge Univernty Press, 2002) 
(the Gifford Lectures delivered at the University of Edinburgh, 2001). 
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opposed to markets in organs and the like; they are also opposed to a way of 
thinking (exemplified by Lord Phillips MR’s evocative remarks) in which the 
embryo is treated as if it were a mere commodity. 

In the light of these ethical difficulties and practical problems concerning hold- 
ing a regulatory line, we can turn to our final question: whose responsibility 
should it be to determine where the regulatory lines are to be drawn? 


INCREMENTALISM AND INSTITUTIONAL RESPONSIBILITY 


The Court of Appeal in the CORE case had four options as to how it placed 
tissue+typing in relation to the regulatory scheme put in place in 1990. First, 
tissue-typing could have been treated as outwith the jurisdiction of the regulatory 
Authority. As such, it could have been treated as permissible without more or it 
could have been treated as prohibited. This would depend upon the difficult ques- 
tion of how the regulatory tilt (or default position) underlying the 1990 Act was 
to be read (that is, for permission or for prohibition). Secondly, tissuetyping 
could have been treated as a matter that was categorically prohibited. On this 
view, if the regulatory position was to be modified, Parliament would need to 
amend the legislation. Thirdly, tissue-typing could have been treated as a matter 
that was presently prohibited but which could be re-categorised by regulation. 
Fourthly, tissue-typing could have been treated as within the licensing jurisdic- 
tion of the Authority and for it to deal with on a case-by-case basis. The Court 
adopted this fourth option. 

As we have said, the Court is confident that returning the issue to the Author- 
ity is the right move, that this is where the institutional responsibility lies Without 
begging all the earlier questions about Parliament’ intention in 1990, we cannot 
say that this is in line with the grand legislative plan. However, it can be said in 
support of the Authority having the responsibility that its decision-making has a 
degree of independence. On the other hand, there are three significant considera- 
tions militating against returning the question to the Authority. 

First, one senses that there 1s an incrementalism about the regulation of repro- 
ductive technology and choice. It is not as though regulators take one step for- 
ward but sometimes two steps back; if they take one step forward, the next two 
steps will also be forward. We see this, for example, in the Court of Appeals think- 
ing about PGD; the practice 1s established, it would be retrograde to turn back.” It 
was also evident in the thinking of the Select Committee on Stem Cells.” And 
the Authority’s record suggests a similar incremental approach, made even more 
inevitable (as we have seen) by the availability elsewhere of the technology.” 

Secondly, if the Authority has the virtue of regulatory independence, it neces- 
sarily scores less well in terms of regulatory accountability. Indeed, in the wake of 
its approval of the tissue-typing treatment for the Hashmis, the Authority was 








51 [2003] EWCA Civ 667, para 43. 

52 HL Paper 83(1) (Report) and 83(i1) (Evidence) (London: HMSO, Feb 27, 2002), esp. at 4.21. See, for 
comment, Roger Brownsword, “Stem Cells, Superman, and the Report of the Select Committee” 
(2002) 65 MLR 568. 

53 CfJames Meikle, “Ten Babies Born via New IVF Technique”, The Guardian, 6 August, 2003 
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criticised by the House of Commons Select Committee on Science and Technol- 
ogy, in Summer 2002.°% Thus, to throw the question back to the Authority 1s 
simply to set it up as a target for accusations of lack of accountability. 

Thirdly, because the Authority will deal with applications on a case-by-case 
basis, it has the flexibility to give due weight to the special facts of each apphca- 
tion. However, this creates uncertainty and, what is more, it leaves us with the old 
debate about whether regulation is better created by general rule or by individual 
case decision. 

If the first two considerations put the Authority in an impossible position 
(being caught in a tug-of-war between pressure for incremental development 
and pressure for conservative accountability) and if uncertainty abounds, it is ar- 
guable that it would have been better to have returned the question to Parliament. 
After all, it is not as though the thought has never occurred that it is time to 
overhaul the legislation.» To this, three objections might be raised: first, that it 
would unnecessarily disconnect the regulation and the technology; secondly, 
that it would give the dignitarians their debating days in Parliament; and, thirdly, 
that delaying authorisation would mean delaying the possibility of treatment 
for Zain. 

With regard to the first objection, we need to distinguish between “unproduc- 
tive” and “productive” disconnection; disconnection is not always a bad thing. As 
we said earlier, if it is agreed that the new technology is clearly within the spirit 
and intent of the regulatory framework, it makes little sense to devote regulatory 
resource to translation of the unproblematic regulatory intent into the regulatory 
letter (for the avoidance of doubt). This would be unproductive. However, if there 
is a genuine question about whether (and, if so, where) the new technology falls 
within the spirit and intent of the regulatory scheme, then the courts do us no 
favours by stretching the regulatory framework in such a way that the issues are 
not freely debated. On this view, it is entirely appropriate that regulatory resource 
should be committed to further debate and decision concerning the new techno- 
logy. As for the second objection, we can hardly maintain a commitment to de- 
mocracy if we do not permit the dignitarians to have, not only their day in court, 
but also their day in Parliament where the issues are worthy of full legislative de- 
bate—which, in this case, they surely are. The third objection is a difficult one, 
loaded with emotion—and who can deny that justice delayed is justice denied? 
We might say that, pending clearance, the Hashmis could do what the Whitakers 
did. However, to address the point head-on, the honest answer is that, we cannot 
assume that the outcome of any genuine debate will be to authorise treatment for 
Zain; until the question has been debated, we should make no such presumption 
that it will conclude in his favour. If this is so, treatment to which Zain is (clearly) 
entitled is not being delayed; the delay is necessary so that we can determine 
whether Zain is so entitled. Nevertheless, it is hard to criticise those whose only 
concern is to do what they can, as quickly as they can, to improve the prospects of 
a young child. 








54 See Sarah Boseley, “MPs Hit at Fertility Watchdog over Dengner Baby”, The Guardian, 18 July, 2002 
55 See eg, Margaret Brazier, “Regulating the ‘achon Business” (1999) 7 Medical Law Review 166. 
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CONCLUSION 


The CORE appeal raises issues that go far beyond the plight of the Hashmi fa- 
mily. As reproductive technologies become more sophisticated, offering families 
greater choice and control, there are several large questions for us to ponder. One 
question is how we ensure that the regulatory framework does not get left be- 
hind.” Purposivism, operating on brute technological equivalence, is not the an- 
swer. Intelligent reading of the regulation cannot be purpose-free nor, indeed, 
value-free.”” Secondly, there is the question of where, within the regulatory array, 
the decisions are best made. We want both accountability and independence; we 
want certainty but also flexibility; and we want due consideration of difficult is- 
sues but without delay. Do we expect too much? Thirdly, in a global market for 
reproductive services, there is a major question about how far local regulatory 
lines can be maintained. Fourthly and finally, there is the suppressed question of 
how human dignity fits in. CORE has a particular dignitarian agenda. The ruling 
synthesis tends to dismiss it as conservative dogma. However, as a number of 
commentators are beginning to appreciate, even the ruling synthesis needs to re- 
flect upon how far we can adjust the context for reproduction without undermin- 
ing the foundations of a community in which individuals conceive of themselves 
as having the capacity for choice and as bearing the responsibility that goes with 
being in control.” 





56 Compare Michael H. Shapiro, “Is Bioethics Broke? On the Idea of Ethics and Law ‘catching up’ 
with Technology” (1999) 33 Indiana Law Review 17, esp. 120-152 (on the problematic idea of ‘pro- 


gress’) 

57 Lessig, op cit, note 23 above, at 116, cites Justice Brandeis’ dissenting opinion in Olmstead v United 
States 277 US 438 (1928) as a model for reading the law in a way that preserves its meaning and 
values across time and context. 

58 The distinctive regulatory challenge presented by rapidly evolving technologies is a recurrent 
theme in Laura Macgregor, Tony Prosser and Charlotte Villiers (eds), Regulation and Markets Beyond 
2000 (Aldershot Ashgate, 2000). And, see Roger Brownsword, “What the World Needs Now. 
Techno-Regulation, Human Rights and Human Dignity” ın Roger Brownsword (ed) Global Gov- 
ernance and Human Rights (Oxford: Hart, 2004) (forthcoming). 

59 See eg, Jurgen Habermas, The Future of Human Nature (Cambridge: Polity Press, 2003); Francis Pu- 
loryama, Owr Posthuman Future (London: Profile Books, 2002); and Bill McKibben, Enough: Genetic 
Engineering and the End of Human Nature (London: Bloomsbury Publishing, 2003) esp at 47 and 195. 
See further, Roger Brownsword, “Biotechnology and Rights Where are We Coming From and 
Where are We Going?” in Mathias Klang and Andrew Murray (eds), Human Rights in the Digital 
Age (London: Cavendish Glasshouse, 2004) (forthcoming) 
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Attribution, Ethics and Emotions in Criminal 
Responsibility 


Victor Tadros* 





Milliam Wilson, Central Issues in Criminal Theory, Oxford: Hart Publishing, 2002, 
ix + 380pp, pb £20.00. 


How should one go about writing about criminal law? In entitling his book Cen 
tral Issues in Criminal Theory’ William Wilson implies that he places his enterprise 
within a certain niche of writing about criminal law that is somehow to be dis- 
tinguished from other kinds of writing about criminal law. The discipline of 
criminal law theory, it is sometimes thought, constitutes a distinct part of writing 
about criminal law more generally. Why not just Central Issues in Criminal Law? 
What is at stake in this label theory’? What is it to be contrasted with? 

Perhaps it is to be contrasted with practical writing about criminal law. Perhaps 
it might be thought a practical enterprise for criminal lawyers to summarise and 
collect the decisions of the courts in an accessible fashion. But that would put 
almost all academic criminal lawyers in the theoretical rather than the practical 
camp. For surely there is more even to the most traditional textbooks than the 
production of an accessible account of what the law is. Most accounts of the crim- 
inal law have at least some normative ambitions: they at least attempt to provide 
some account of what decisions should be reached in the future. And many ac- 
counts of the criminal law have at least some explanatory ambitions: they attempt 
to explain, perhaps using rather limited resources, why the law is as it stands. 

Furthermore, there is little reason to think that the courts will best be assisted 
simply by collecting together their previous decisions in an acceptable form. 
Writing normatively about the criminal law, or explaining why the law is as it 
stands, surely ought to be useful to the courts in making their decisions by pro- 
viding guidance as to the proper principles underlying criminal responsibility. 
And in that sense, writing theoretically about what the criminal law ought to 
include might be considered a practical enterprise. For if writing normatively 
about the criminal law is to provide the proper kind of support to the courts in 
making new decisions, or to Parliament in making new laws, criminal lawyers 
need to justify what they recommend. And if explaining why the criminal law 
is as it stands is to give some direction to future legal decisions, such explanations 
must be properly defended. But there is nothing more theoretical to theoretical 
criminal law than the attempt to justify what is argued for deeply, clearly and 
convincingly. Given that criminal law is clearly important, how could one justify 





* Univernty of Edinburgh. 


1 Wiliam Wilson, Central Issues in Criminal Theory (Oxford: Hart Publishing, 2003) Unattnbuted 
page references are to this book. 
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being anything other than a theoretical criminal lawyer when writing about 
criminal law? 

Wilsons book is on the normative rather than the explanatory side of theory. 
The ambition is to provide an account which discloses [the criminal law’s] under- 
lying premises and subjects these and the way they are implemented to critical 
evaluation’” That normative enterprise has, for a long time, had a close relationship 
to some issues that are central to philosophy, in particular moral and political phi- 
losophy and philosophy of mind. That relationship is clearly evident in the work of 
Jeremy Bentham, and H. L. A. Hart, to name but two. However, the proportion of 
criminal lawyers who take such philosophical work seriously is increasing rapidly. 

Now those who do not claim to write in the tradition of criminal law theory 
might object here that such an enterprise is all right for the academy, but in the 
real world the institutional context in which the criminal law is applied cannot 
possibly reflect such philosophical concerns. ‘That’ all right in theory; they might 
say, ‘but....’ This raises the question — itself requiring a normative answer — of 
what constraints are imposed by reality on ‘idealistic theory. 

Wilsons book is a thoughtful contribution to the developing field of theoretical 
writing about the criminal law. It does not have a single overarching theme, or a 
general theory of criminal responsibility. Rather, Wilson considers a number of 
the most significant aspects of criminal responsibility. The focus is relatively 
orthodox: there is consideration of actus reus elements such as causation and crim- 
inal omissions, auxiliary offences,’ mens rea terms and defences. In each case the 
normative prinaples that ought to guide our understanding of such doctrines 
are systematically considered. 

But this is also a book which, whilst developing such normative principles, 
takes seriously the fact that the criminal law operates ın an institutional context 
that is part of the real world. Wilson is aware that the moral foundations of crim- 
inal responsibility require substantial and careful investigation, but he also thinks 
that such investigation may, in some circumstances at least, reveal the kinds of 
theoretical difficulties that ‘practical’ criminal lawyers may think best avoided. 
For if the infinite wanderings of theory expose the criminal law to collapse, we 
had better stick with at least something like pragmatism. Wilson is not quite that 
pragmatic, as we shall see, but his book is written in the light of the possibility of 
collapse through ethical theory. Whether theory does lead to that possibility is 
something I shall call into question. 


THE ETHICS OF ATTRIBUTION 


Attribution and fault 


There are two different ethical dimensions that might have implications for insti- 
tutional decisions about criminal responsibility. In this review I shall consider 





28 

3 Offences which are parasitic on the creation of a criminal offence. See J. Gardner ‘On the General 
Part of the Criminal Law’ in A. Duff (ed) Philosophy and the Criminal Law: Principle and Critique 
(Cambridge: CUP, 1998) 207-208 for a fuller explanation of the term. 
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Wilson’s approach to some aspects of both of these dimensions, First, ethical 
scrutiny will obviously be important in law-making. Deciding under what 
conditions an individual can be held criminally responsible is clearly an ethical 
enterprise. For example, in deciding whether recklessness should be defined sub- 
jectively or objectively in relation to a particular offence, the lawmaker must eval- 
uate whether the defendant who is unaware of the risks associated with his action 
shows sufficient fault to be held crimimally responsible for that offence. 

Secondly, and this is the subject of this section, ethical scrutiny might be ım- 
portant in the application of legal norms. In deciding whether a particular norm 
applies in certain circumstances, ethical decisions may have to be made. In decid- 
ing whether a particular case falls within the scope of a prohibition, it may be 
important to know whether the conduct performed was of the same kind as con- 
duct that is central to the prohibition. And it is difficult to see how this can be 
done without using one’s ethical faculties. But it is also the case because some legal 
norms contain terms which have ethical content. The natural scope of such terms 
is determined, at least in part, through ethical judgment. So, when the law is con- 
structed using normative terms, such as dishonesty or recklessness, it normally 
invites the court to make an ethical judgment about the conduct of the defen~ 
dant.* Rules of the criminal law address citizens in moral terms, and in deciding 
whether those rules apply, moral evaluation is clearly required. This is true both of 
citizens and courts." 

Investigation into whether a defendant 1s criminally responsible for his con- 
duct, then, is inevitably a normative matter: what actors in the court think about 
moral matters will at least sometimes make a difference as to whether the defen- 
dant is convicted of the relevant offence or not. That is just as it should be. Never- 
theless, there still may be a question about just where moral analysis comes into 
the investigation of whether the defendant is criminally responsible for his con- 
duct. Here is one argument that may be famuliar to criminal lawyers. Criminal 
responsibility can be divided into two aspects. The first concerns attribution. Here 
we are concerned with what the agent has done. The second concerns fault. Once 
we have decided what the defendant has done, we decide what degree of fault he 
has for what he has done. Moral concerns may play a part in determining ques- 
tions of fault, but not in determining what the agent has done. 

One way to articulate this distinction is through the distinction between attri- 
bution and character. Criminal responsibility, like moral responsibility, has con- 
ditions of attribution and conditions of character associated with it We can 
consider questions of character by considering the reasons that motivated the 
agent, and comparing and contrasting those reasons with the reasons that ought 
to have motivated him. Where the agent’s motivating reasons do not match the 
normative reasons, the defendant has revealed that his character, at least at the 
moment of acting, is not as it should be.® 





4 Although as far as dishonesty 1s concerned, an attempt to turn it into a descriptive term was made 
in Rv Ghosh [1982] QB 1053 

5 See partculady R A. Duff ‘Rule-Violations and Wrongdoings’ in S Shute and A. P. Sumester (ed), 
Criminal Law Theory Doctrines of the General Part (Oxford: OUP, 2002) 

6 There 1s much debate about role, fany, character should play in attmbuting criminal respon- 
sibility See, for some examples, N. Lacey State Punishment Political Principles and Community Values 
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Distinct from questions of character are questions of attribution. Questions of 
attribution concern when we are to say about a particular event or state of affairs 
that it is to be attributed to the agent. This will be so when that event or state of 
affairs reflects upon the agent in some way qua agent.’ It may seem from this that 
questions of attribution and character are identical. After all, agency is about act- 
ing for reasons, and where the agent acted for the wrong reasons he reveals his 
character. However, that an action is attmbutable to an agent does not yet tell us 
much about his character in performing that action. Suppose that an agent vs 
intentionally. We know from this that we can attribute ving to the agent. But we 
do not yet know what kind of judgment we are to make about the agent for ving. 

Now reactive attitudes such as anger and vengeance, which are often thought 
to ground theories of punishment and responsibility are normally directed to- 
wards an agent for performing an act. We seek revenge not just against someone 
but also for something. Of course, we may seek revenge against the person who 
fails in harming us as well as the person who succeeds. But there is normally 
something that we seek revenge for, even ifit is an attempt rather than a complete 
action.” This ought to motivate us to ask what a person has done, as well as 
whether the person manifested bad character in performing the action. 

How neatly can we separate out the question of what a person has done from 
questions of character? The answer is: quite neatly. Between hypothetical exam- 
ples, it is often possible to hold constant what a person has done and vary the 
character manifested, or vice versa. Consider Harry and Barry. Harry strikes 
Hertha and she hits her head and survives. Barry strikes Bertha (identically) and 
she hits her head and dies. No difference in the character of Harry and Barry is 
revealed by the action. But they have done something quite different: Harry has 
injured whereas Barry has killed. Or consider Duke and Earl. Duke kills Dizzy 
intentionally whereas Earl kills Bird negligently. Although both Duke and Earl 
have done the same thing (at least under one significant description), they have 
manifested different characters in their action: Duke may be a vicious killer 
whereas Earl is perhaps just indifferent. 

The degree and kind of revenge that we seek may be influenced both by what 
the agent has done and by what kind of character the agent has manifested. It is 
tempting to seek a greater degree or different kind of revenge against Barry than 
Harry, and against Duke than Ean. If criminal responsibility is to reflect our in- 
clinations about revenge, then it should distinguish between Harry and Barry and 
between Duke and Earl. 





(London Routledge, 1988), M. S. Moore ‘Choice, Character, and Excuse’ and P. Arenella ‘Charac- 
ter, Choice, and Moral Agency’ both in E F Paul, F D. Miller and J. Paul (ed) Crime, Culpability, and 
Remedy (Oxford: Blackwell, 1990}; R- A. Duff ‘Choice, Character, and Criminal Liability’ (1993) 13 
Law and Philosophy 345, K. Huigens ‘Virtue and Criminal Negligence’ (1998) 1 Buffalo Criminal Law 
Review 431; ] Gardner "The Gust of Excuse’ (1998) 1 Buffalo Criminal Lew Review 575, V. Tadros “The 
Characters of Excuse (2001) 21 OJLS 495; R- A. Duff ‘Virtue, Vice, and Criminal Liability: ’ (2002) 
6 Buffalo Crminal Law Review 147 and C. Finkelstein Excuses and Dispositions in Criminal Law’ 
(2002) 6 Buffalo Criminal Law Review 317. 

7 See V. Tadros ‘Recklessness and the Duty to Take Care’ in Shute and Simester, n 5 above 

8 I discuss Wilson’ position on this below. 

9 Wilson ıs more or less in agreement. See 249-252. 
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It is sometimes thought that the distinction between attribution and character 
is reflected in the law through the distinction between actus reus conditions on the 
one hand and mens rea and defence conditions on the other. We attribute through 
actus reus conditions, which lay out the conditions of what has been done. If the 
agent is not sufficiently at fault to be held criminally responsible for the action that 
is attributed to the defendant, he will either lack mens rea or be provided with a 
defence. I will explore whether this way of distinguishing attribution and fault 1s 
sustainable in a moment. 

Two concepts that have been thought central to the attribution stage of crim- 
inal responsibility are voluntariness and causation. For Wilson the former concept 
can be divided into two. On the one hand, there is literal involuntariness. This is 
where the defendant did not do the action at all: within this category are things 
that merely happened to the defendant. On the other hand, there is metaphorical 
involuntariness, where the defendant did something, but that thing was done 
under circumstances where there ‘was no real choice’ (pp 113-114). 

Where there is metaphorical involuntariness, Wilson argues, the defendant's ac- 
tion 1s capable of moral scrutiny. The action is properly attributed to him, but he 
may not be to blame. Such scrutiny ought, according to Wilson, to reflect not 
only the morals of the situation, but also matters of ‘more general penal 
policy’(p 114). He writes: 


Recognising the defence must be consistent with the maintenance of an effective 
system of blame and punishment. Even defences such as duress represent, for some 
critics of excuse theory, the thin end of a doctrinally destabilising wedge. For exam- 
ple, uf excuses are available, as with duress or provocation, where the choice was 
determined by the context or life conditions of the chooser, why should the 
range of excuses not be broadened far beyond the ordinary standards of morality? 


(pp 114-115) 


One danger that the law must guard against, then, is collapse. Suppose that the 
court is considering whether to provide a defence to D. If the reasons for giving D 
a defence could equally be applied to a sufficient number of defendants the system 
would collapse, the argument goes, the defence ought not to be given to D. Such 
considerations do not arise, Wilson claims, where there is literal involuntariness of 
action, for enforcing rules, in any rule-system, presupposes a basic ability to fol- 
low them (p 115). 

One question about this is why the same danger of collapse does not occupy us 
in all areas of criminal law. After all, it is generally true that our explanation of 
why we do not convict someone of a criminal offence where there is some reason 
to do so must be consistent with maintaining the system of criminal justice, at 
least if we believe that the system of criminal justice ought to exist. This is true 
as much ın determining the limits of what is to count as literally involuntary as 
what is metaphorically involuntary. For example, if voluntariness were to require 
that the defendant had a full picture in his mind of the action to be performed 
before performing it, that would render the criminal justice system unworkable, 
for ıt 1s almost never the case that the picture in the mind of the defendant prior to 
acting is identical to what actually happens. And even if ıt were, how would we 
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know that this was so? I shall have more to say about the issue of collapse later. For 


now, the point is that the danger of collapse is not very promising as a way of 
defending the claim that attribution is not sensitive to moral judgement. 


The ethics of causation 


At any rate, as Wilson is aware,” it is not clear that the separation between actus reus 
and mens rea is capable neatly of tracking the distinction between the descriptive 
and the normative. That becomes clear from his discussion of causation. It has 
sometimes been proposed, for example by Michael Moore, that the kind of en- 
quiry in which the law is engaged in assessing causation is much like the enquiry 
about causation in the natural world.” Enquiry about the natural world deter- 
mines what has been done, following which we may consider what mental state 
it was done with, and how we evaluate the whole bundle together. This idea may 
constitute part of a more general theory that separates morally neutral questions 
of attribution from evaluative questions of mens rea and defences. The more 
general theory is articulated by Tony Honoré when he writes: 


Moral assessment would depend on factors such as whether the outcome was good 
or bad, and whether the agent intended or knew that it was likely to come about. 
But first there was a preliminary question of fact to be settled: What did the 
defendant do?” 


Wilsons theory of causation may be seen as an attack on both Moore's specific 
theory and Honoré’ more general theory. Causation in law, Wilson argues, is to 
be contrasted with ‘philosophical or scientific causal inquiries’ in that ‘causal inqui- 
ries in law...are not designed to uncover some basic or empirical truth about the 
nature or workings of the world. Rather their purpose is to create ajust basis upon 
which a human being may be held accountable’? And consequently, he suggests, 
enquiry into whether the defendant caused the relevant outcome is normative 
rather than purely descriptive. 

However, whilst it is patently true that causal enquiries in the law are there to 
determine the limits of accountability, the question is whether ‘philosophical or 
scientific causal inquiries’ are relevant to that endeavour, and if so, how they are 
relevant. There are different possibilities here. It may be that scientific enquiry is 
entirely relevant in determining the scope of causation in the law, and some- 
times this seems to be Wilsons view. For example, he contrasts religious accounts 
of causation with scientific accounts, and claims that there is no way of assessing 
their ‘relative truth status’ (p 164). The truth of a causal enquiry, or at least our 
knowledge of that truth, it is claimed, is relative to the discipline in which it oper- 
ates. And that claim, if pursued, may lead to the conclusion that the enquiries of 





10 He describes the idea as dubious at 176. 

11 See M Moore, ‘Causation and Responsibility’ in E. F Paul, E D. Miller and J. Paul (ed) Responsibility 
(Cambridge CUP, 1999), 

12 ‘Appreciations and Responses’ in P. Cane and J. Gardner (ed), Relating to Responsibility. Essays for Tony 
Honoré on his Exghtieth Birthday (Oxford: Hart Publishing, 2001) 235 

13 165. 
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science into whether one event caused another are not relevant to determining 
whether the defendant caused a particular consequence to come about in law. 

But that is radically implausible. Miles and Trane each put a substance that they 
think is poisonous into Wynton’ drink. Wynton dies. It is umplausible that a scien- 
tific investigation into which substance caused the death is not relevant to deter- 
mining who is a murderer and who is only an attempter. In determining who is 
responsible for a particular outcome, then, we need to know something about the 
nature and workings of the world. Science 1s at least relevant in determining the 
first stage of a causal investigation: whether there is an appropriate chain’ between 
the actions of the defendant and the conclusion. Wilson admits as much, by sug- 
gesting science is relevant in determining the first question in causal investigation: 
‘but for the actions of the defendant, would such and such have happened?’ 

On the other hand, we might argue that philosophical and scientific inquiries 
can tell us everything that we need to know about causation. It is not clear what 
the scope of scientific inquiries are, but if they exclude an inquiry into mental 
states, or the scope of an agent’s duties and responsibilities, then it is not plausible 
that they can fully determine the scope of questions of causation 1n the criminal 
law. To this extent, Wilson 1s correct in his account of causation. Contrast Moore, 
who, I noted earlier, claims that causation in the law is entirely dependent upon 
understanding of the natural world. Whilst causation is clearly used to attribute 
responsibility, whether the defendant caused a particular consequence to come 
about is a question that is identical to related questions about whether one event 
caused another in the natural world. And this endeavour, Moore claims, is insu- 
lated from moral claims and claims about the state of mind of the defendant. 
Moore is wrong about both things. In deciding whether to attribute responsibility 
for an event to the defendant, both moral claims and claims about states of mind 
are relevant. 

Consider, first, moral claims. There are at least two ways ın which moral claums 
find a way into claums about causation, both of which Wilson considers. The first 
has to do with interventions by third parties. It is quite commonly agreed that 
actions by third parties at least sometimes break the chain of causation, even 
where those actions would not have happened but for the action of the defen- 
dant.” But whether the chain of causation is broken by the acts of third parties 
clearly involves normative assessment of those actions. To explore this, I shall 
focus on the issue of when wrongful acts of the defendant which result ın a third 
party bringing about the salient consequence result in criminal responsibility 
being attributed to the defendant. Consider the facts of Rv Williams and Davis.** 
In that case the two defendants gave a lift to a hitch-hiker who they allegedly 
attempted to rob. The hitch-hiker jumped out of the car and died from head in- 
juries sustained by falling into the road. Two considerations might be thought 
important in assessing whether the defendants caused the death of the hitch-hiker. 





H In fact, there are qualifications to the ‘but for’ test, as Wilson notes, owing to cases of overdeterm:- 
nation See 173-175 
15 Although] J. Thomson thinks otherwise See The Realm of Rights (Cambridge Mass: Harvard, 1990) 
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The first is the factual question of whether the actions of the hitch-hiker were 
foreseeable. The second is an assessment of the reasonableness (or rightness, or 
some other normative assessment) of the acts of the hitch-hiker. Wilson wavers 
about this. At one point he implies that foreseeability is the salient factor here.” 
Later, he is critical of both the foreseeability and the reasonableness tests. I shall 
show that it is some variation on reasonableness rather than foreseeability that is 
the salient factor. 

There is a general problem with the idea that foreseeability is relevant to ques- 
tions of causation: it implies that whether one event caused another is sensitive to 
beliefs that people have about the world at a particular time rather than simply facts 
about the world at that time. But whether something is foreseeable depends upon 
the beliefs that we have as well as facts about the world. For example, owing to lack 
of knowledge, it may not have been foreseeable in 1900 that cancer would result 
from smoking, but that does not entail that in 1900 smoking was not a cause of 
cancer. Whether or not D caused y, then, is not sensitive to the knowledge that 
we have, or could be expected to have, about v It is quite possible that we do every- 
thing that could be done to establish whether D caused v and still be wrong about 
the answer because there 1s something about the world that we do not, and 
even could not, know. This is a sense in which questions of causation are questions 
of fact. 

In the context of interventions of third parties, however, there is a more parti- 
cular problem. Even if the acts of another will foreseeably result from one’s own 
actions, it does not follow that one is responsible for those acts. In fact, foresee- 
ability does not seem a salient feature of causation at all. That the defendants knew 
that the hitchhiker would be so determined to avoid grving up the money that he 
would jump out of the car does not mean that they caused his death. Whether the 
actions of the hitch-hiker were reasonable, on the other hand, might well prop- 
erly be a determining factor in assessing whether the chain of causation was bro- 
ken. Suppose that the actions of the hitch-hiker were spectacularly unreasonable, 
say because the force threatened was only a slap. In that case surely it would be 
wrong to say that the death was caused by the actions of the defendants. On the 
other hand, suppose that the hitch-hiker reasonably thought that he would be 
killed whether or not he gave over his money, perhaps because the defendants 
were known to the hitch-hiker to be convicted serial killers on the run. Then it 
seems quite right to say that the death of the hitch-hiker was caused by the actions 
of the defendants. In this example, then, it is not just because the action is too 
closely attributable to the hitch-hiker to be attributed to the defendant, as Wilson 
suggests. Both reasonable and unreasonable actions may be attributed to the de- 
fendant. It is rather that it is only where the defendants create the conditions under 
which it is reasonable to bring about the result, or to create the risk of bringing 
about the result,” that they will be responsible for that result. 

Later in the chapter on causation, Wilson is critical of basing accounts of causa- 
tion on ideas of reasonableness. He suggests that the difficulty here is that even 
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unreasonable intervening acts of third ] parties may not break the chain of causa- 
tion. He considers the case of Cheshire,” in which D shot the victim in the leg and 
abdomen, inducing respiratory problems. In attempting to alleviate them, the 
doctors performed a tracheotomy. It was negligently performed and the victim 
died. The chain of causation was held not to have been broken. Wilson approves 
and thinks that this shows that it is strictly not the reasonableness’ of the response 
of the third party that is relevant, but rather the reactive nature’ of the third party’s 
action (p 181). The third party, the argument goes, is reacting to a state of affairs 
created by the defendant. Reactive acts do not, it 1s clamed, break the chain of 
causation. 

Relevant to deciding the case, Wilson rightly argues, 1s the fact that doctors 
‘who have emergency surgery thrust upon them cannot be expected to get it right 
all the time (p 181)’. There is a difference between what is right and what is reason- 
able, of course, but that cannot decide the case. Not only can we not expect doc- 
tors to get it right all the time, we cannot always expect them to behave 
reasonably, or at least even if we do expect them to behave reasonably, unreason- 
able actions of doctors ought not always to break the chain of causation. Holding 
the defendant criminally responsible for the death ın Cheshire ought not to pre- 
clude at least civil liability for the doctor. And for this reason we should not think 
that the teasonableness’ test is very strict. But that is not to say that reasonableness 
is not the right concept to apply here. It is just that the intervening action must 
have fallen very far below the level of reasonableness to break the chain of causa- 
tion in these cases. For if the action of the doctors is bad enough the chain of 
causation will be broken, despite the fact that they are reacting to circumstances 
created by the defendant. 

This explains the decision not to attribute liability in another case that Wilson 
considers, that of State v Preslar.” In that case, a husband forced his wife out of 
their home by his violent acts. She died of cold close to her father’s house, the 
explanation being that she did not want to disturb her father. Presumably it is 
because her reason for staying outside was so weak that the defendant could not 
be criminally liable. Had there been some, albeit insufficient, reason for her not to 
disturb her father (perhaps he had a heart condition, or would have attempted to 
shoot the defendant) then, presumably, the chain of causation would not have 
been broken. In such cases, much depends upon the reasonableness of the action 
of the victim or third party, albeit that it is only very unreasonable acts that break 
the chain of causation. Normative considerations, then, clearly play a role in 
the assessment of whether intervening acts of third parties do break the chain of 
causation. 

A similar point can be made about the relauonship between omissions and 
causation. Wilson argues that omissions can cause, and that in deciding whether 
the omission of a particular person caused the outcome, we should test his 
behaviour against our social expectations (pp 186-193). Again, contrast Moore, 
who denies that omissions can ever be causes. Moore argues that the thought that 
omissions cause is metaphysically unsound and leads us into philosophical 
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21 48 NC 417 (1856) 
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tangles.” In my view, the idea that omissions never cause is sufficiently contrary to 
ordinary notions of causation that we ought to reject it. Take the well known case 
of Pittwood.”* In that case the gate-keeper of a railway crossing failed to close the 
gate, allowing a cart to cross the track which was then struck by a train. The driver 
of the cart died of his injuries. Surely the resulting death was caused by the failure 
of the gate-keeper to close the gate. Furthermore, non-events are commonly 
causes in the natural world. Lack of rain causes crops to fail. There seems little 
reason to develop a theory of causation that cannot accommodate such cases. 

To see the significance of normative considerations in the role of omissions in 
causation, consider the following example, suggested by Jane Stapleton, in the 
context of tort law. The example concerns a golfer, injured by lightning, who 
makes a negligence claim against the golf course, which provided no weather 
shelters. Even if the golf course admits negligence, did it cause the injury through 
its non-action? Stapleton argues as follows: 


What is really at stake here, given the facts are agreed, is the normative evaluation of 
whether a golf course should have provided shelters that were resistant to lightning. 
This 1s a dispute about responsbility, and ıt is one on which reasonable minds might 
differ for a variety of moral as well as policy reasons. 


What Stapleton is clearly right about here is that the issue of responsibility, in 
particular what is commonly called ‘ole-responsibility’, is relevant to determin- 
ing whether or not the golf course caused the injury. However, although Wilson 
and Stapleton are right about that general claim, it does not entail that we must 
engage 1n an all things considered normative assessment of the inaction of the golf 
course. Our notion of responsibility 1s suffiaently general that it can be used in 
the context of activities about which we are ethically neutral. Furthermore, we 
can attribute responsibility, and hence causation, in activities which we abhor. 
Take the failed invasion of one state by another. Suppose that the invasion failed 
because the Air Force did not gain control of the skies. We properly say that the 
failure of the Air Force to gain control of the skies caused the invasion to fail, even 
if we think that the whole attempted invasion was an abhorrent activity, and con- 
sequently that the Air Force should not have been trying to gain control of the 
skies in an all things considered judgement. 

Hence we can see that although normative assessment of D plays a role where 
omissions are at stake, that normative assessment only occurs at a preliminary 
stage. An agent can be given responsibility for a role either in worthwhile or 
worthless activities. Whether an activity is worthwhile or worthless has an impact 
upon what D ought to do if responsibility is assigned to him in that activity. But 
that does not determine whether or not he has responsibility, and as a conse- 
quence it does not determine whether or not his failure to perform his role caused 
an outcome. So Wilson 1s correct in regarding both questions of attribution and 





22 M Moore, n 10 above. See also J } Thomson, n 13 above, 237-239. Neither Thomson nor Moore 
note that non-events can cause in the natural as well as the moral wond. 

23 (1902) 19 TLR 37. 

24 ‘Unpacking “Causation”’ ın P Cane and J. Gardner, Relating to Responsibility, n 16 above. 
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questions of fault as being sensitive to ethical considerations, albeit that some of 
his claims require qualification. 


CRIMINAL RESPONSIBILITY AND THE EMOTIONS 


Why should decisions about criminal responsibility be so sensitive to ethical 
considerations? Perhaps thinking about the emotions will help us to provide an 
answer to that question. Recently, there has been a strong focus on the role of the 
ene in criminal law and punishment. This focus has developed in two ways, 

in grounding the proper scope and content of doctrines of criminal respon- 
sane and secondly in analysing the proper foundations of punitive 
responses.” These projects, I argue, are related. Thinking about the emotional 
foundations of our punitive responses will also help us to develop an appropriate 
account of the proper scope and content of criminal responsibility. 

These accounts normally build upon a feature of the emotions that has often 
been ignored: emotions are governed by reason, and are reason sensitive. Reason 
based accounts of the emotions are to be distinguished from accounts that see the 
emotions as pure impulses, insensitive to reason, and to be tamed by reason. 
Grven that imposing cnminal lability 1s obviously emotion rousing, the argument 
goes, by thinking about the kinds of emotion that criminal responsibility stimu- 
lates, we may become clearer about the proper scope of criminal responsibility. 

Some emotions that once got a rather bad press are currently getting a some- 
what better press, at least in philosophical and legal circles. Anger is an example. It 
1s now common to claim that it may be ethically appropriate to feel anger, and 
even that the failure to feel angry is sometimes worthy of criticism on a moral 
score. The person who does not feel angry at a racist beating shows himself to have 
a poor sense of justice, or to be cold and insensitive. On the other hand, feeling 
angry at the slightest provocation shows one merely to be aggressive and short 
tempered.” Following work by Peter Strawson, it been argued that answering 
questions about certain emotional reactions is central to understanding responsi- 
bility in general.” And, in the work of Joel Feinberg?” and many others, emotions 
are considered to be central to understanding when punishment is appropriate. 

It might seem that not much progress can be made in determining the scope 
of criminal responsibility by considering the emotions in the context of 
punishment. For that would be putting the cart before the horse. Anger is appro- 
priate, for example, in the face of injustice. But we cannot work out the contours 
of justice by thinking about when anger is appropriate. On the contrary, we can 





25 See, for example, J. Horder, ‘Cognition, Emotion and Cnmunal Culpability’ (1990) 106 LOR 469 
and D. M. Kahan and M. C. Nussbaum “Iwo Conceptions of Emotion in Criminal Law’ (1996) 96 
Columbia Law Review 269 

26 See below 

27 See generally] Horder Provocation and Responsibihty (Oxford. OUP, 1990) for an account of anger in 
the context of provocation in the cuminal law. 

28 The central argument is developed in P. Strawson ‘Freedom and Resentment’ in G. Watson (ed), 
Free Mill 2nd ed (Oxford: OUP, 2003, onginally 1962). 

29 For example ın J. Feinberg ‘The Expressive Function of Punishment’ in Doing and Deserving (Prin- 
ceton Punceton Univernty Press, 1970). 
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only work out when anger is appropriate by thinking about the contours of jus- 
tice. So although it is true that anger is reason-sensitive, thinking about when 
anger is appropriate simply involves thinking about when an injustice has been 
perpetrated. And that requires a theory of what is just and what unjust. But the 
idea that we can improve our understanding of criminal responsibility by im- 
proving our sense of justice is so uncontroversial as to be banal. 

Things might be different, of course, if we could give some more content to 
the proper object of the emotions. There may be a range of unjust conduct about 
which it is appropriate to feel angry. But there may be a range of unjust conduct 
which is too trivial for us rightly to feel angry about. Some injustices may simply 
be not worth expending our anger upon: by getting angry at such trivial injus- 
tices, a person shows himself to be moralistic, the vice of being too concerned 
with moral judgment.” If imposing criminal responsibility expresses anger, we 
have now discovered that criminal responsibility is rightly umposed not only 
when the defendant has perpetrated an injustice, but when the defendant has per- 
petrated an injustice that is more than trivial. This might be a reason to take reg- 
ulatory offences outside the sphere of the criminal: regulatory offences are distinct 
by dint of the emotion that it is appropriate to feel when they are perpetrated. 

From this we can see that a study of when certain emotions are appropriately 
felt can help us to make some progress in determining the scope and contours of 
criminal responsibility. Various questions arise as a result: what emotions does the 
imposition of criminal responsibility express? When are those emotions appro- 
priately or inappropriately felt? And in what ways should we tailor the conditions 
of criminal responsibility to reflect these facts about emotions? 

Wilson does not develop a sustained account of the relationship between 
accounts of criminal responsibility and the emotions. However, he does suggest 
a role for the emotions in grounding theoretical writing about criminal responsi- 
bility. In particular, he suggests that we might benefit by thinking about ven- 
geance. If anger has been rehabilitated in legal and philosophical writing, 
vengeance clearly has not. Vengeance is undoubtedly common, it is exploited by 
the popular press and it is pandered to by politicians who claim to be tough on 
crime. Is criminal law theory, ın ignoring vengeance, simply failing to get to grips 
with the reality of crime? 

According to Wilson, we should at least take seriously the idea that vengeance is 
at the heart of our desire to punish. He wntes: 


As yet, little serious intellectual effort has been made...to consider whether the 
more archaic emotion of vengeance, discredited in Eumenides and by classical 
retributivism and underplayed in utilitanan treatments, should play a more promi- 
nent role in the construction of a tenable theory of punishment. ... If we acknowl- 
edge, as restorative approaches do, that the state’s punitive response offers something 
of value both to the victim and the wider society, this perhaps should incline us to 
take more seriously the present covert role already played by ‘blood lust’ in the con- 
stitution of desert (p 76). 








30 The dangers of which are considered in R. Gaita, A Common Humanity (London: Routledge, 2000). 
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Of course, the argument that many victims feel vengeful towards offenders can- 
not in and of itself constitute reason to take seriously the idea that vengefulness 
can ground our understanding of punishment and crmunal responsibility. After 
all, not everyone feels the same way about having a crime committed against 
them. We would not want to make our account of criminal responsibility over 
sensitive to the feelings of the victum. The victim may feel what it is not appro- 
priate to feel. Think about hippy parents who respond to the violent bullying of 
their son by channelling their inner anger in a ‘positive’ way. It would be difficult 
to explain to an offender who received a severe punishment for his assault on a 
vengeful victim why such a punishment was deserved in the light of lenient treat- 
ment given to the person who assaults the hippies’ son. How the victim feels may 
be important in some way, but it would be wrong to adjust our notions of the 
conditions under which we hold a person responsible to reflect the feelings of 
the victim. 

An act of vengeance may, on the other hand, be seen as redemptive by all par- 
ties: when the hippy parents finally give up their stance and wreak revenge on the 
bullies, this might redeem them in the eyes of their son. As Wilson contends, per- 
haps we should see the criminal law as a formalised, state sanctioned version of 
this kind of redemption. The argument here is that it is better for the criminal 
justice system to administer vengeance than it is to put up with public outbursts 
of vengeance. For at least the criminal justice system, unlike public responses, can 
claim to be reasonably systematic and reasonably fair between cases, even if the 
emotions that ıt stands in the place of are not particularly admirable. 

One of the most interesting features of Central Issues in Criminal Theory 1s that, in 
recognising the fundamental hostility of the criminal law, Wilson also appropri- 
ately brings out the proper limits of criminal responsibility. It is because the crim- 
inal law expresses and reflects our hostility that ıt is appropriate to attribute 
criminal responsibility, at least in the full sense, only in a relatively narrow range 
of circumstances. In doing so, Wilson also reveals a potential problem with some 
of the ‘softer’ theories of punishment: if punishment involves being respectful, 
nice, sympathetic, understanding, and the like, why would we want to limit our 
account of criminal responsibility to the morally worst of us? After all, in some 
theories, punishment can sound sufficiently fun that we all might want a go. 
Amongst those of us who never really felt as though they were part of the com- 
munity, for example, who would not want Teintegration’ into it? 

Accounts of criminal responsibility must take account of the fact that punish- 
ment ıs not fun, and consequently should be restricted to those whom we are 
willing to put through the dismal process of cruminal justice and the various 
forms of actual punishment. That 1s not to say that accounts of criminal responsi- 
bility should build upon the idea that punishment is completely inhumane, 
as many modes of punishment currently are. Theorists are entitled to see 
punishment in a better light than that. But accounts of criminal responsibility 
must at least build upon a theory of punishment that is sufficiently similar to pun- 
ishment ın the real world to be realistic Whether the best account of punishment is 
built upon the idea of vengeance, then, at least a realistic account of criminal 
responsibility should recognise the intimate relationship between punishment 
and vengeance in the real world. And that ought to push towards relatively restric- 
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tive accounts of criminal responsibility: after all, it is going to take quite a degree 
of moral fault to justify (or at least excuse) the vengeful harming of another. 

Following this argument, we ought to expect Wilson to develop a reasonably 
restricted account of criminal responsibility. After all, he is well aware of the 
brutality of punishment. And we might expect Wilson’s account of vengeance to 
have most bite in the area of defences. Defences are traditionally the forum in 
which the criminal law finds a way to avoid holding the defendant criminally 
responsible for his action where he has breached a criminal prohibition. But in 
this context, as in the context of voluntariness discussed earlier, Wilson is troubled 
by the potential for collapse. Hence, his account of defences is, in some ways at 
least, more restricted than one might expect. 

For example, Wilson is reasonably strict about the immediacy requirement in 
justification defences: a justification defence will be available, Wilson suggests, 
only if the threat posed to the individual was immediate. There must be an emer- 
gency, which compels the accused to act now (p 295). This leads Wilson to some 
rather unsympathetic conclusions. Consider the homeless person who trespasses 
in an unoccupied house. Wilson suggests that being homeless is neither justifica- 
tion nor excuse for doing so, as there is no immediate necessity. Or the battered 
woman who employs aggressive action to prevent future assaults. Here Wilson 
thinks that a defence may be appropriate, but only an excuse that builds upon 
the ‘impaired rule-following capacity for those who “take the law into their own 
hands in the fact of will-sapping cumulative abuse (p 297)” 

But do we really appropriately feel vengeful towards the homeless person who 
trespasses in an unoccupied house? Or where the battered woman employs 
aggressive action to prevent future assaults? And do we really distinguish between 
them whereby the latter is entitled to an excuse while the former is not? The 
examples are enormously underdescribed, but my suspicion is that there are 
instances of both the former and the latter case where we ought to see the beha- 
viour of the defendant as quite reasonable and hence justified. That there was no 
immediate threat does not mean that there was no unavoidable threat. If the defen- 
dant responds in a necessary way to an unavoidable threat, then it must often be 
the case that he is entitled to a justification defence. If the state fails appropriately 
to provide for the homeless, in such a way that makes trespass necessary, or fails 
appropriately to respond to domestic violence, in such a way that makes aggres- 
sive action necessary, then it is not entitled to hold people criminally responsible 
for those trespasses or aggressive actions. Of course, there will be cases where tres- 
pass or aggressive action only appear to the defendant to be necessary: the defen- 
dant who does not bother to think sufficiently carefully about the other options 
available to him is not justified in his response to the threat. But immediacy is best 
seen only as evidence of necessity, not as an independent element of criminal 
defences.” 

Wilson is more sympathetic in his discussion of the proportionality require- 
ment. As a basic framework, Wilson adopts an analysis based on a utility require- 
ment and a rights requirement. He argues as follows: 





31 See also V Tadros The Structure of Defences ın Scots Cnminal Law’ (2003) 7 Edinburgh Law Review 
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The proportionality requirement in necessity is once again intrinsic to its function 
which is the advancement of collective interests. This is most obvious in necessity’s 
classical utilitarian form which balances on a cost/benefit basis the socal harm 
which will result if the rule were honoured against that which will result if ıt were 
not. However, it should be noted that while proportionality on a lesser of two evils 
basis is necessary it 1s not ın itself enough to constitute the justification. This 1s be- 
cause of the manner in which the pursuit of utility inevitably comes into conflict 
with respect for individual rights (p 299). 


One criticism of utilitarianism as a general theory of morals is that it is overly 
demanding. Surely we cannot demand of individuals that they always act in a 
way that maximises benefit overall, even where this is to the detriment of their 
own interests. But it is only if we can appropriately make such demands that we 
might possibly justify feeling vengeful towards the defendant for failing to meet 
those demands. As we shall see, this leads Wilson more or less to demolish the 
framework he has constructed. 

Suppose that D is being chased by X who, she knows, intends to rape and 
mam her. She attempts to enter V’s car to escape. Not realising what is happening, 
he resists. She kills him and she drives off It is consistent to think of her as justi- 
fied in doing this whilst accepting that the value of life is greater than the values 
that she is protecting. She had sufficient reason to kill, even though killing does 
not maximise utility. And this cannot be because V poses a threat to D.” Not only 
is enhanced utility not sufficient to justify one’s actions, it is not necessary eather. A 
justification defence ought to be available when the defendant has sufficient rea- 
son for doing what he did. But there may be many things that are properly re- 
garded as necessary, and hence justified, that do not maximise interests. 

Wilson’ initial blend of utilitarianism and rights, even with some of the quali- 
fications that he later considers, turns out to be overly demanding. Consequently, 
through a nuanced analysis of some problem cases, he later suggests a more 
sympathetic view, apparently dropping the utilitarian requirement altogether in 
favour of a more sophisticated approach. For example, as long as the victim is not 
used as a means but is only harmed as a side-effect of the defendants intention to 
escape, as is at least loosely the case in the example above, Wilson suggests that 
maximising utility 1s not required. In the end, one is rather left with the impres- 
sion that the utilitarian structure first suggested does almost no work in his justi- 
fication defences, precisely in order that the demands of the criminal law are not 


too great. 





32 Wilson subtly considers unjust threats which do not constitute cuminal offences at 310-315, 
although the example under connderation here suggests that the analysis may be misguided. Per- 
haps, though, Wilson does sce V as threatening D. He thinks that the person who 1s frozen on the 
rope ladder, blocking the people below who are threatened with death, does pose a threat to the 
person below (317) And perhaps V 1s in the same ponton ın this example But this seems a very 
artificial use of the term ‘threat’. Furthermore, the example of the person on the rope ladder can be 
justified on the basis of utility, and that 1s not true of this example. 

33 Por further justification of this position concerning reasons, tee V. Tadros, ‘Conflicts about Con- 
flict? (2002) 3—4 Juridical Review 183, and in the context of defences ‘The Structure of Defences in 
Scots Criminal Law’, n 43 above. 
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THE PROBLEM OF BALANCE 


This problem that Wilson is pressed into solving stems from a more general kind 
of argument that underlies some of the concerns of the book. For him, the moral 
authority to punish stems from the need to balance justice to the individual 
against the collective needs of society. Rules of the criminal law can operate only 
in a way that is consistent with social need generally.” Now it is undoubtedly true 
that there are circumstances in which collective need can justify interference with 
individual rights. The question, however, is whether this idea can provide a 
general framework around which to construct the rules of the criminal law. My 
suspicion is that ıt cannot. The way in which the claim is framed by Wilson 
suggests that a balance must be struck whereby the justice to the individual is 
placed in the balance with the collective interest. But one central principle of 
criminal justice is that unjust conviction is not to be balanced against collective 
interests. 

From this idea, we can see a better way in which we ought to understand the 
possibility of collapse alluded to by Wilson both in the context of voluntariness 
and in the context of justification. Wilson takes the possibility of collapse as some- 
thing that is inherent in the principles of the law themselves. If we were properly 
to recognise the theoretical foundations of voluntariness or of justice 
to the individual, the suggestion goes, the criminal law would collapse. 
For such claims go far beyond those that can properly be recognised in the 
criminal law. 

However, the possibility of collapse is as much a problem for understanding 
the principles that govern the criminal law as for understanding how those prin- 
ciples can be applied. In fact, once the former kind of problem is properly solved, 
it may well be that the latter problem dissolves. Consider the problem of regres- 
sion in free will” It 1s sometimes argued that for D to v freely, he must have 

- control over ving. However, it has been pointed out that this way of constructing 
the problem of free will is open to the problem of regression. In order to be in 
control over one’s actions, the argument goes, one needs to be in control over the 
causes of one’s actions. But causes inevitably go back in time before the birth of the 
agent. As Wilson puts it, except perhaps at the level of quantum physics every- 
thing which happens in the material world is thought to have a cause and those 
causes have causes and so on ad infinitum (p 336). A consequence, it is supposed by 
some, is that there is no such thing as free will. 

But if the rejection of free will is entailed by these putative theoretical founda- 
tions, we ought to be inclined, at least at first, to reject those putative theoretical 
foundations rather than accept the problem of regression. The problem of the 
collapse of free will ought to incline us to seek a solution to the problem of regres- 





34 See, for example, 297, 325 

35 This principle is embodied in the somewhat misunderstood doctrine of the presumption of inno- 
cence, The presumption of innocence requires precisely that we do not sacrifice (criminal) justice to 
the defendant in favour of our collective interests. See V Tadros and S. Tlerney, The Presumption of 
Innocence and the Human Rights Act’ Modern Law Review (forthcoming). 

36 Wilson considers some problems of free will in chapter 4. 
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sion, or to find an alternative theoretical foundation for free will altogether, rather 
than to accept the conclusion that there 1s no such thing as free will. 

It is important to find the appropmate solution to such problems, to decide 
when a person is responsible for their actions and when they are not. For criminal 
responsibility finds at least part of its conceptual foundations in moral responsi- 
bility. And this is so because attributing criminal responsibility to the agent for 
his action involves an expression of the kinds of emotion that are expressed in 
holding a person morally responsible more generally. Criminal lawyers, like moral 
philosophers, must find a proper degree of moral coherence in their arguments. 

Similarly, in response to Wilson, we ought to look for versions of criminal 
responsibility that are, at least in most circumstances, both just to the individual 
and just to society more generally. For we ought to be inclined to reject any the- 
ory of justice that holds that justice to the individual is, in the most general terms, 
radically inconsistent with justice to society. If such a disjunction arises from a 
theory of justice, we ought to look for a better theory of justice. 

That is not to say that there are no conflicts of value in the criminal law that do 
require balancing. Such conflicts of value may well arise. But it is difficult to see 
how the interests of society, and particularly its interest in justice, can be served by 
doing injustices to individuals. Surely society has an overriding interest in ensur- 
ing that citizens are treated justly, particularly in the realm of the criminal law. 
These problems are not to be decided simply by line drawing, they are to be 
decided by discovering the appropriate foundations of moral responsibility and 
investigating the impact that those foundations have on the law. Often that is what 
Wilson thoughtfully and subtly does, but sometimes he is guilty of abandoning 
that project altogether in favour of ‘balance’. One need not look much further 
than recent political attitudes towards criminal justice to see the dangers inherent 
in balancing. 





37 See particularly S Hurley, Justice, Luck, and Knowledge (Cambridge, Mass.: Harvard Unrvernty 
Press, 2003) ch. 3. 
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Ian Freckelton and Danuta Mendelson (eds), Causation in Law and Medicine, 
Aldershot: Ashgate, 2002, xxxii + 524pp, hb £65.00. 


The editors of this collection of essays concede that it does ‘not purport to provide 
an overarching “solution” to the complexities faced by the courts when dealing 
with causation evidence’ (p xxxii). Why then does this book make a useful addi- 
tion to what is an already volumunous literature? First, it pays more than the usual 
lip-service to the need for an approach which transcends the boundaries of law 
and science. The editors (both lawyers) set the tone with their willingness to en- 
gage with the implications for the courts of uncertainties in the origins of disease. 
Among the contributions by medical scientists, Peter Greenberg’s perhaps reveals 
the clearest sympathy for lawyers faced with conflicting evidence from rival ex- 
pert witnesses. Secondly, since most of the contributors practise their respectrve 
professions in Australia, the book offers an alternative perspective within a branch 
of medico-legal studies largely dominated by American scholars. The numerous 
citations to English, Canadian and US, as well as Australian, case-law confirm 
that the problem of causation transcends jurisdictional boundaries as well as those 
of academic disciplines. What exactly is this problem? 

For conventional science, it is justifying the inductive leap from repeated ob- 
servations of X following Y to a belief in the proposition that “Y causes X’. Law is 
no less preoccupied with what might be termed ‘cause in fact’ but it 1s also con- 
cerned with the attribution of responsibility When we state that (1) ‘Harold Ship- 
man was responsible for over two hundred untimely deaths’, we are making a 
very different statement from (2) àn influenza epidemic was responsible for mil- 
lions of deaths in 1919’. The concept of responsibility carries so many normative 
overtones that its use in statements like (2) is essentially metaphorical and frus- 
trates a deeper understanding of the moral responsibility at issue when, for exam- 
ple, we choose to drink and drive. As Tony Honoré writes: ‘[c]ausation is an 
essential tool for holding people responsible for the changes they make in the 
woud (p 8). Jane Stapleton provocatively claims that ‘causation is not a concept 
at all (p 14), but her analysis is also concerned with changes (or ‘transitions’) in 
the physical world. Science may elucidate the ‘myriad of factors’ which precede a 
transition but it cannot identify which of those factors are ‘important’ in terms of 
the attribution of legal responsibility. But the courts only get to hear cases in 
which scientists cannot agree on the factual history of the claimant’s condition. 
Since the courts cannot commission experiments, they fill the evidentiary gaps’ 
by attaching importance to those factors which dertve from the ‘moral and policy 
goals of the particular rule of obligatior’ (p 18). The ‘negligent sportsmen’ paradox 
is used to illustrate her pout: two hunters recklessly and sumultaneously fire their 
guns, injuring 2 third, but forensic science is unable to link the one offending 
bullet to either gun. The law chooses to overcome the factual lacuna by treating 
both hunters as responsible for the injury and jointly liable for the damages 
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payable to the victim. The law could choose to make neither liable; but that out- 
come would undermine two fundamental aims of tort — distributive and correc- 
tive justice. In McGhee v National Coal Board [1973] AC 1, the House of Lords leapt 
a similar evidentiary gap by declaring a material increase in the risk of contracting 
dermatitis to be equivalent to a material contribution to the skin disease. The tx- 
traordinary’ point about this ruling was that no estimate was offered as to the 
magnitude of the increased risk; there was no requirement, as in many later defec- 
tive drug trials in the UK and in the USA, that the tortious increase should be 
greater than the background risk. Stapleton’s list of cases in which McGhee has 
proved ‘exceptionally important’ was unable to include Fairchild v Glenhaven Fun- 
eral Services Ltd [2002] UKHL 22 However a more recent publication (‘Lords 
aleaping evidentiary gaps’ (2002) 10 Torts Law Journal) contains her analysis of this 
celebrated UK ‘multiple exposure to asbestos dust’ litigation; she sees it as a defin- 
ing example of the courts’ use of evidentiary gaps in factual causation to deliver 
policy-driven judgments which might be precluded if the expert witnesses were 
able to reach a consensus. 

The forthcoming House of Lords appeal in Gregg v Scott [2002] EWCA Civ 
1471 may well prove to be an equally significant milestone in medical negligence. 
A reversal of the Court of Appeal’s majonty ruling would allow ‘loss of chance’ of 
avoiding injury in cases where that chance is less than even’ or, in other words, 
50 per cent. The policy implications — especially the National Health Service's in- 
surance costs — may persuade the House to affirm its earlier ruling in Hotson v East 
Berkshire Health Authority [1987] AC 750 and deny recovery. But either way, a thor- 
ough review of this most vexatious area of negligence law 1s in prospect. This will 
no doubt be eagerly awaited by Harold Luntz, whose chapter ‘Loss of Chance’ in 
this volume begins by observing that the High Court of Australia has yet to be 
‘faced with a clear-cut case of loss of chance in a medical negligence appeal’ (p 152). 
That Court has been obliged to grapple with several cases in which the negligence 
lies, not in the treatment or diagnosis, but in the failure to warn a patient of the 
adverse consequences attendant upon a surgical procedure even though it is exe- 
cuted with all due care. Causation here hangs on the credibility of the plaintiff’s 
claim that she would have refused treatment had she been properly advised of its 
risks. The path that a plaintiff might have chosen to follow in some hypothetical 
past cannot be illuminated by science. But expert witnesses can, in theory, reach 
a consensus that a delayed diagnosis or incorrect procedure decreases by X per 
cent the chance of avoiding an injury. The science may be far from straightfor- 
ward, but the legal question seems clear: whether any damages should be awarded 
when X is less than 50 per cent. But Gregg is not a ‘clear cut’ case: it differs from 
Hotson in that the injury, the probability of which the negligence allegedly 
increased by 17 per cent, has yet to occur. The claimant has not yet suffered the 
feared (and fatal) cancer recurrence; awarding damages for loss of chance in these 
circumstances would require a further policy decision even if Hotson were to be 
overturned. 

Uncertainty in causation may enable judges to give more weight to the exigen- 
cies of policy but there are other elements of negligence which offer far greater 
opportunities for judicial creativity. Liability for harm to mental health rests on 
the (rather shaky) foundations of a long succession of cases concerned with the 
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foreseeability of harm to primary and secondary (‘bystanders’) victims. Although 
the causation evidence presented at first instance in Page v Smith was disputed in 
the Court of Appeal, the subsequent House of Lords ruling [1996] AC 155 was 
dominated by the question of the foreseeability of psychiatric harm resulting 
from a road accident in which the claimant suffered no physical injury. The Hills- 
borough tragedy (in which 9 people were crushed to death in a football stadium) 
resulted in extensive litigation which produced a series of avowedly policy rulings 
which attempted to lay down guidelines to assist identification of those who, 
among bystanders affected by witnessing the death ofa loved one, might be owed 
a duty of care. Anyone who agrees with Lord Steyn that‘. . . the [English] law on 
the recovery of compensation for pure psychiatric harm is a patchwork quilt of 
distinctions which are difficult to justify’ (in White v Chief Constable of South York- 
shire [1999] 1 All ER 1 at 38) might hope that some enlightenment might be found 
in the contribution of a Professor of Law and Psychiatry. Although he touches 
upon the six most frequently cited public policy factors influencing liability in 
psychiatric harm cases, Ralph Slovenko’s chapter is more concerned with 
causation and, in particular, the tests for deciding that a defendant’s criminal 
behaviour is the product of mental illness. The section which discusses the prolif- 
eration of syndrome evidence’ is unlikely to discourage those lawyers, including 
Ian Freckelton, who question the status that ‘battered woman syndrome’ and ‘rape 
trauma syndrome’ have enjoyed in some courts. 

Although his ‘Epilogue’ is not intended as a summary, Freckelton reviews the 
notion, touched upon in several earlier chapters, that causation in law is a matter 
of ‘common sense’. The idea that some form of innate wisdom or intuition, 
unassisted by technical rules or guidelines, can unearth the Tight result’ in cases 
where the aetiology of harm can only be expressed in probabilistic terms is, he 
insists, curial mysticism at its most problematic’ (p 429). But the problem is that 
there have been too many occasions when lawyers have had good reason to be 
suspicious of statisticians. Rv Clark (Sally) [2003] EWCA Crim 1020 is an obvious 
example: the Court of Appeal quashed the murder conviction of the mother of 
two small children both of whom had suffered ‘cot death’. Once the prosecution’s 
medical expert’ estimate (1 in 73 million) of the probability of this coincidence 
arising through chance was accepted, the jury’ guilty verdict was inevitable. 
But the subsequent outcries from disinterested statisticians and the ease with 
which the Court of Appeal was able to dismiss the simplistic argument offered 
at first instance illustrate the need, not for proscribing statistical evidence, but 
for greater quality control. It is totally misconceived to view statistical reasoning 
as antithetical to common sense; as Eric Magnusson (a chemist) argues: ‘[s]tatis- 
tical methods allow scientists and engineers to apply common sense to data 
that . . . are inexact’ (p 401). Whether the inexactitude lies in our cognition or in 
the empirical world itself is a question that can be left to philosophers. Lawyers 
need only remind themselves that risk, chance and probability are simply con- 
structs which enable us to describe and measure the uncertainty inherent in hu- 
man experience. For all its apparent sophistication, epidemiology, like Bayes’ 
theorem, is no more than an application of the calculus of probability, first 
expressed in mathematical language in the correspondence between Pascal and 
Fermat around 1650. 
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But ıt is ironic that McGhee — the key civil case in which in the House of Lords 
came to terms with the concept of risk (of injury) — was one in which quantitative 
estimates of risk were totally absent. Numbers (albeit of dubious provenance) 
were employed in Hotson and a 1 in 5 risk was implicit in Wilsher v Essex Area 
Health Authority [1988] AC 1074. It was these two cases which were seen as author- 
ity for excluding loss of chance in personal injury cases until Fairchild, another 
mercifully number-free case, removed from McGhee the doubts cast on its 
authority by Wilsher and allowed ‘common sense’ once again to prevail. Whether 
or not Gregg affords the House of Lords an opportunity to continue this trend 
with another ‘policy’ decision — accepting risk, whether quantified or not, of an 
established injury as damage in itself — this book (and Luntz’s chapter in particu- 
lar) reveals how much more coherent the law in various jurisdictions would 
become were such a reform to be adopted. 


Chris Miller" 


Robert Alexy, The Argument from Injustice, trans S.L. Paulson and Bonnie 
Litschewski Paulson, Oxford: Clarendon Press, 2002, xvii + 142pp, hb £40.00. 


It is a delight to see Robert Alexy’s Begriff und Geltung des Rechts in English transla- 
tion. All the more so because the remarkable translation skills of Bonnie 
Litschewski Paulson and Stanley L. Paulson have contributed to a sharpening of 
many of the arguments in the book, arguments that appeared less polished in the 
German original. This is a book that Alexy wrote after having completed the two 
long monographs in which he launched and fleshed out the so-called Discourse 
Theory of Law (Theory of Legal Argumentation and A Theory of Constitutional Rights, 
both now available in English translation). Despite the fact that the present book 
was originally planned as a textbook, it is by far the most mature statement of 
Alexy’ ideas on the concept of law while serving very well as a retrospective in- 
troduction to the philosophical problems in response to which he developed the 
discourse theory of law in the first place. 

Not all that far into the book one comes to appreciate that Alexy’s argument 
from injustice undertakes a double task: apart from an attack on positivism it pur- 
ports, albeit umplicitly, to be a defence of the method of conceptual analysis. 
Clearly, Alexy is not defending just any species of conceptual analysis. Rather, 
he is defending a particular version, as will become clear in what follows. These 
twin goals might be thought surprising, for the method of conceptual analysis has 
been closely associated with positivist legal theory in recent years. However, 
Alexy successfully manages to combine non-positivist legal theory with concep- 
tual analysis. What is more, his main contention is that the reason why substantive 
moral arguments cannot be excluded from discussion about law’s content (as 
positivism argues) is that they are conceptually related to the content of law. To this 





* University of Salford. 
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extent, Alexy argues for the strong thesis that the necessity of drawing on moral 
argument in speaking about the law’s content can only be defended by means of a 
conceptual argument. Turning the point around, to fail to draw on conceptual 
argument here is to adduce a version of anti-positivist argument that is too weak 
to defeat positivism. Along these lines, Alexy’ attack on positivism comprises 
two different kinds of argument that are closely intertwined: an analytical- 
conceptual argument and a substantive normative argument. The conceptual ar- 
gument takes the form of the Argument from Correctness’, while the substantive 
argument comprises two distinct arguments: the Argument from Injustice stricto 
sensd and the Argument from Principles’. 

The Argument from Correctness (AC) says, roughly, that the assertive use of 
legal sentences is necessarily accompanied by an implicit claim to correctness. 
Thus, in performing a legal speech-act, participants in the legal system make the 
claim that the content of their speech-act is correct, quite apart from the actual 
correctness of the content (it should be pointed out that the claim is a necessary 
and sufficient condition for the validity of the assertive speech act, however it 
cannot automatically guarantee the correctness of what is actually claimed; the 
latter can only be determined at a later stage, after substantive discussion has com- 
menced). For AC to work, two conditions must obtain: first, the necessity of the 
claim has to be established; secondly, the claim has to be one about substantive 
moral correctness, for any other form of correctness will fall short of generating 
the purported connection between law and morality. Let me take up each of these 
conditions in turn. 

For Alexy, the necessity of the claim relates to the way participants in a legal 
system use legal language ın communicating with each other. The claim to cor- 
rectness takes the form of a necessary rule for the performance of (elementary) 
legal assertions, whose explicit or implicit negation would lead to the cancellation 
of the speech act of assertion and, further, distort the meaning of the uttered sen- 
tence. It is a contested issue whether such negation would simply distort the char- 
acter of the speech act, or whether it would also affect the meaning of the uttered 
sentence (Le. the content of the speech act). Although there is a danger of over- 
simplification involved here, it is not incorrect to allow that the criteria of correct- 
ness and, hence, the meaning of sentences are not entirely disconnected from the 
context of communication (obviously, the sentence ‘the building is on fire’ has 
different truth-conditions, hence meaning, when uttered by a fireman and when 
uttered by an actor on the stage). This view seems to be appropriate given that 
Alexy is working with a philosophical theory that studies meaning in the light 
of ideal conditions of communication (Habermas discourse theory). 

Be that as it may, a more important matter turns on the nature of correctness 
implicit in the claim to correctness. Alexy, quite properly, does not want to read 
too much into the conceptual connection between law and correctness. The rea- 
son he gives is that conceptual analysis — in the form of AC — cannot by itself 
illuminate the precise type of correctness in issue. To that end, he introduces the 
two substantive arguments mentioned earlier (the Argument from Injustice stricto 
sensu, Al, and the Argument from Principles, AP). Roughly speaking, both argu- 
ments aim at establishing that the correctness presupposed by AC is moral in char- 
acter. In particular, AJ, in its various aspects, defends the view that extremely 
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unjust statutes forfeit their legal character. This argument rests on the assumption 
that some minimal moral standards are rationally justifiable. On the other hand, 
AP comprises the two following theses: that every legal system necessarily com- 
prises principles; and, secondly, that among the principles to be found in every 
legal system some belong to a correct morality. In this case, too, the argument 
rests on the assumption that it is possible rationally to justify moral judgments. 

The two substantive arguments employed by Alexy seem, prima facie, to fall 
short of establishing a conclusive reason for treating the presupposed correctness 
as being specifically moral Indeed, many critics of Alexy’ views have argued that 
even if it were true that a claim to correctness is necessarily raised by the perfor- 
mance of legal speech acts, this fact would still fall short of establishing the desired 
moral character of correctness. What is more, even a committed positivist could 
accept Alexy’s conceptual analysis by adding that the criteria of correctness are just 
those that the legal system itself lays down for the validity of legal norms. How- 
ever, if Alexy’s analysis were to allow for correctness to be explicated as anything 
other than moral correctness (and, a fortiori, as legal correctness), the claim for a 
necessary connection between law and morality would collapse. I think that this 
is a justified criticism, albeit not one that ultimately succeeds. It is justified in view 
of the fact that Alexy does not fully develop his conception of correctness. It fails, 
however, for Alexy’s conception of correctness is incompatible with any positivist 
one. Interestingly, the reason for the incompatibility stems from the kind of con- 
ceptual analysis he employs. 

Alexy’s conceptual analysis aims at demonstrating that the criteria rendering 
legal propositions true (or correct) have a special status that derives from their 
disposition to be (appropriate) justifications for action. That it is this feature that 
comes into play and not some other is dictated by the analysis of the pragmatic 
claims that are constitutive of the proper employment of legal speech acts. In 
other words, the analysis of the rationality of legal discourse provides for some 
kind of relevance test with respect to what count as appropriate criteria of correct- 
ness for legal propositions (and, incidentally, shows that, pending further argu- 
ment to the contrary, these criteria are of the same kind as those that render any 
other normative proposition correct). On this account, what are (metaphysically) 
relevant to or crucial for determining the correctness/wrongness of legal proposi- 
tions are not descriptive facts (be they physical, social, or whatever), as various 
versions of positivism usually have it, but sui generis entities whose nature is appro- 
priate with respect to justification — in short, norms. (I shall not worry, here, about 
the appropriate ontological characterisation of norms as ‘abstract objects’ or ‘ab- 
stract facts’ etc) What is more, it is in the light of such norms that factual consid- 
erations make sense as standards of correctness with respect to legal propositions, 
and not the other way round. Thus, facts that pertain to acts of authority, to the 
practice of officials, to expressions of will, or even to the existence of some critical 
attitude may be associated with the validity of a legal proposition only if they can 
be ‘upgraded to justificatory reasons, which is to say, only if they are subsumed 
under (or, if one prefers, interpreted in the light of) the relevant norm(s). Once 
norms are introduced as the actual determinants of legal validity-as-correctness, 
however, it is very difficult if not impossible to work out a watertight — in the 
sense of normatively neutral — concept of legality. This is because norms are 
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reason-giving entities which stand in relations of justification with each other, to 
the effect that it is not possible to interrupt the chain of justification by, say, draw- 
ing boundaries between legal and non-legal (moral, ethical, etc) norms on 
grounds other than normative ones. To put it differently, the judgment as to 
where law begins and ends is a practical judgment. As such, it has to be deter- 
mined on the basis of good reasons alone. Alexy’ conclusion is that the concept 
of normativity is more basic than that of legality; hence, law is a special case of 
practical reason (this is his Special Case Thesis or Sonderfallthese). 

Alexy’ ideas can be illuminated further by drawing an analogy with Dwor- 
kins legal theory. Dworkin’ analysis with respect to the truth-conditions of legal 
propositions (or what he calls the grounds of law’) is not too far removed from 
Alexy’s Indeed, Dworkin contends that amongst the grounds of law there are al- 
ways to be found normative considerations (principles) over and above any other 
descriptive facts that pertain to the legal practice in whose light certain legislative 
or other facts may count as truth-conditions for legal propositions. What is more, 
it is in the light of principles that the facts of a practice acquire legal significance in 
the first place: in other words, there is no such thing as a single rule of recognition 
that contains a fixed set of factual criteria for the validity of legal norms. Instead, 
the content of such a rule needs constantly to be specified ın the light of the rele- 
vant principles. Being what they are, principles are assumed by Dworkin to form 
a coherent corpus of normative considerations (substantive theory) in whose light 
lawyers and judges are required to interpret the practice of the legal community 
and to establish the grounds of valid law (owing to its working hypothesis Dwor- 
kin’s theory is often labelled ‘Interpretivisnz). 

Interpretivism’s main difference from Alexy’s theory of law is one of scope. 
Dworkin rejects an Archimedean standpoint from which one might understand 
a legal system in neutral or value-free terms, by stepping outside the framework 
of any substantive theory. Although this 1s not a matter that can be settled here, it 
has been widely argued, and indeed constitutes one of the most ımportant criti- 
cisms directed at Dworkin, that the substantive theory he sets out does not have a 
universalistic outlook, but consists of whatever principles manage to offer the best 
interpretation of the legal system at hand. In other words, the criticism goes, his 
substantive theory serves, in a more or less apologetic way, values that have been 
settled in its absence. 

Alexy’s analysis of the concept of law manages to escape this criticism by ad- 
hering to a minimum of Archimedeanisny’. The analysis of the pragmatic condi- 
tions of legal discourse establishes that what is normatively relevant in the 
ascription of legal predicates to collections of facts is not confined to any particu- 
lar set of values but extends all the way up the ‘normative ladder’ to a universal 
prinaple of practical correctness. To that extent, the analysis is Archimedean only 
with respect to a concrete legal practice and not with respect to a untversal prac- 
tice of practical reason. That is, it is Archimedean in its scope but not in its 
content, for its employment serves precisely the purpose of emphasising that 
there is no law without good normative reasons, where the latter are to be defined 
in the widest way possible. Far from being damaging, this sort of ‘Archi- 
medeanism? is desirable in the context of a normative legal theory: first, it demon- 
strates in the best way the continuum between law and morality; secondly, it 
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introduces into concrete institutionalised practices a conception of normative cor- 
rectness that fosters a reason-based critical atutude vis-a-vis the institution of law 
and, hence, can encourage the principled correction and improvement of public 
institutions. To that extent, the question about objective standards of normative 
correctness becomes more than an intriguing metaphysical puzzle for the intellec- 
tual indulgence of jurisprudence scholars and acquires, instead, a distinct critical 
perspective that introduces the ‘force of the best argument’ as the decisive criterion 
of correctness in public reasoning (this is the point of intersection and, further, 
integration between the Argument from the Injustice and, Alexy’s lifelong pro- 
ject, the Discourse Theory of Law). 

A theory’s value is measured by its ability to increase knowledge with respect 
to its subject matter. If one agrees that knowledge with respect to law’s nature is 
normative, then Alexy’s own theory succeeds in increasing our stock of normative 
knowledge, for it manages, in the best philosophical manner, to relate the concept 
of law to an a priori prinaple of practical reason. This is the only way to make 
normative knowledge available qua noumenal knowledge, as, not least of all phi- 
losophers, Kant demonstrated in his metaethical writings. The Argument from Injus- 
tice is a major contribution to the non-positivist literature. It will become a 
standard reference for future research in normative jurisprudence. 


George Pavlakos* 


Jeff Kenner, EU Employment Law: From Rome to Amsterdam and 
Beyond, Oxford: Hart Publishing, 2003, hii + 593pp, pb £45.00. 


This book analyses the evolution of European Union employment law and social 
policy from its origins in the Treaty of Rome 1957 through to the coming into 
force of the Amsterdam Treaty in 1999 and the first post-Amsterdam years. Devel- 
opments in the law are covered up to about the summer of 2002: discrimination 
law, for example, is discussed in detail but the amended Equal Treatment Direc- 
tive (2002/73/EC), adopted in September 2002, is not included. 

EU Employment Law aims to offer a contextual and multi-dimensional analysis 
of this fast-changing field. Each stage of development of Community employ- 
ment law and social policy is analysed in light of economic and social develop- 
ments. Kenner seeks to explain how the social, economic and employment 
imperatives of European integration have been intertwined for nearly 50 years. 
The analysis is mainly based on legal material (legislation in a wide sense, case 
law and legal literature). 

The book consists of twelve chapters. Chapter 1 deals with the emergence of 
the social dimension in the neo-liberal period from the 1950s to the early 1970s, ie 
a period where very little happened in EU labour law. Chapter 2, under the head- 
ing “The Community's “New Deal”’, sets out the legislative initiatives of the 1970s 
and the early case law of the ECJ in matters of employment. A number of 
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legislative measures materialised: a Directive protecting the Acquired Rights of 
Workers on the transfer of an undertaking, a Directive on Redundancies, a Direc- 
tive protecting workers’ rights on Insolvency. In 1975, a Directive on equal pay was 
adopted. This was followed by Directives on equal treatment generally in em- 
ployment, state and occupational social security. The Single European Act 1986 
is the subject of Chapter 3 Chapter 4 covers the Community ‘Social Charter’ of 
1989 and is followed by a chapter on Community social legislation in the era of 
the Social Charter. This deals mainly with working environment law. In Chapters 
6 and 7 Kenner moves on to deal with the Treaty on European Union (the Maas- 
tricht Treaty) and the period from Maastricht to Amsterdam. Chapter 8 gives an 
overview of the Amsterdam Treaty. He then turns to discrimination law in Chap- 
ter 9 — entitled ‘Combating Discrimination — New Concepts, New Laws, New 
Hierarchies?’ — and Chapter 10 on reconceptualising sex equality and market in- 
tegration in the Court of Justice. Chapter 11 deals with the European Employ- 
ment Strategy. 

Finally, Kenner discusses the EU Charter of Fundamental Rights, adopted as a 
soft law declaration in Nice 2000, and asks if there is a trend towards a European 
Social Constitution. He does not relate this discussion to the continental back- 
ground of EU fundamental rights. German labour law has a particularly strong 
constitutional dimension: this has added to the stability of German labour law 
which has not changed much during the last nearly 50 years of interaction with 
EU law. At EU level fundamental rights were first developed through the case 
law of the ECJ. Starting in the late 1960s, increasing concern was expressed in the 
courts of Germany and Italy on the doctrine of supremacy of EU law and the 
question of whether or not the fundamental nghts entrenched ın their respective 
national constitutions were sufficiently recognized and protected within EU law. 
In response to the threat that national courts would resolve their dilemma by opting 
for the supremacy of their own national constitutional provisions on fundamental 
rights protection, the EC] developed the protection of fundamental rights and 
promoted them to the status of general principles of European Community law. 

In developing European labour law German scholars have for a century had a 
profound influence throughout Europe and are usually regarded as the founding 
fathers of the subject. Generally the structure of EU labour law fits well with Ger- 
man labour law which in addition to individual employment law has both a 
strong collective and constitutional dimension. The law of many other continen- 
tal countries shares these features with German labour law. UK labour law, on the 
other hand, which is most strongly developed in respect of individual employ- 
ment law, differs quite fundamentally from this tradition and has had to introduce 
new structures, for example those dealing with the consultation of employees at 
plant level, to adapt to EU labour law. 

Seen from a continental perspective, EU Employment Law takes a very English 
approach for, as the title mdicates, it focuses on individual employment law. 
Discrimination law, which 1s particularly well-developed in anglo-american law, 
is given a very prominent place in the book. Kenner also gives preference to Eng- 
lish material over other EU material. Most of the legal sources he uses are EU 
sources (EU legislation and case law from the ECJ). UK cases before the ECJ 
are, however, discussed in particular detail. The author also includes some national 
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‘There ıs now some evidence of a potential drift towards ‘punitive’ approaches to regulation in 
which greater emphasis is placed on caminal sanchons This new enthusiasm for punishment 
can be seen in government policy, legislanon and some regulators’ public stances. There 1s evi- 
dence, however, that companies (even top ones) deal with punitive regulatory nsks in a confused 
manner and that even when they do act rationally, this may not lead to compliance. One response 
to punitrve approaches and therr limitations 1s to move towards greater reliance on stimulating 
the self-regulatory capacities of corporations. Such stimulation, however, has to be carried out 
with an awareness of the dangers of self-regulation — notably that it may lead to controls that lack 
legitimacy, prove unfair and are exclusive and inefficient 








United Kingdom companies and their senior staff have been controlled by means 
of criminal and quasi-criminal laws for more than a century. At the start of the 
third millennium, however, there is in some quarters an apparent new zest for 
‘punitive’ approaches to regulation.’ This article reviews the evidence that points 
to this development, looks at corporate experience and perceptions of regulatory 
risks and examines how major UK companies deal with ‘punitive regulatory risks’ — 
the possibilities that they will face criminal or quasi-criminal sanctions for regu- 
latory breaches.” It then considers the broader lessons to be drawn from an analysis 
of corporate performance in managing punitive regulatory risks. In particular, it 
explores the implications of such an analysis for debates on the criminal control of 
corporate behaviour and assesses some of the central challenges faced by ‘proac- 
tive’ approaches to regulation. 

It will be argued that analysing corporate responses to punitive regulatory 
risks not only exposes the limitations of ‘punitive’ (or command or deterrence’) 





*The London School of Economics. 


1 The second section of this paper builds on R. Baldwin and R. Anderson, Rethinking Regulatory 
Risk (London: DLA, 2002). The author 1s grateful to the law firm DLA for sponsoring that re- 
search, to Richard Anderson of Corporate Rusk Group for his assistance throughout and to Ar- 
leen Gillan for help with fieldwork. Partoular thanks go to Vanessa Finch for comments on drafts 
as well as to the MLR referees Attendees of the LSE Law Department seminar also made a num- 
ber of helpful suggestions for which I am grateful 

See generally, C Wells, Corporations and Criminal Responsibihty (Oxford: OUP, 1993); L H. Leigh, 
The Criminal Liability of Corporations in English Law (London Weidenfeld, 1969), L. H Leigh, ‘The 
Criminal Liability of Corporations and other Groups: A Comparative View’ (1982) 80 Michigan L 
R 1506; J Gobert and M. Punch, Rethinking Corpoatte Cnme, (London: Butterworths, 2003). 
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regulatory strategies — it also highlights some of the difficulties involved in 
moving to the alternative, more ‘proactive’, regulatory stances that have been 
strongly advocated in recent writings on regulation. The contention here is that 
there are serious flaws in the ‘punitive’ approach but that reliance on proactivity 
and stimulating the self-regulatory capacities of corporations provides no easy 
solution to the difficulties of regulating. The way forward, it will be suggested, 
is to encourage self-regulatory capacities but, at the same time, to develop strate- 
gies that explicitly take on board the difficulties of aligning the perspectives and 
control systems of regulators and corporations. As for the Government's appar- 
ent espousal of punitive approaches, this, it will be cautioned, assumes a model 
of corporate behaviour that is unrealistic and, as a result, brings a number of 
dangers. It may fail to make best use of self-regulatory capacities, it may chill 
healthy risk-taking and it may make successful regulation more, rather than less, 
difficult to achieve. 


THE MOVEMENT TOWARDS PUNITIVE REGULATION 


There is evidence that the seeds of a new strand of punitive regulation are to 
be encountered across government policy, legislative developments and the 
enforcement stances being adopted by some regulators. In talking of a possible 
movement towards ‘punitive’ regulation the suggestion is of a change in regula- 
tory style in which the use or threat of criminal or other potentially severe 
sanctions (eg disqualifications) plays a greater role. It can, accordingly, be seen 
as involving an increasing resort to ‘punishment’ rather than ‘persuasion’ in 
regulatory philosophy and practice as well as a greater emphasis on deterrence 
and adversarialism as opposed to negotiation and co-operation.* The evidence 
for such a change of style cannot be wholly provided by pointing to the intro- 
duction of new criminal sanctions and powers — much depends on how those 
sanctions and powers are deployed and enforced. (It is indeed conceivable that 
bigger sticks could allow regulators to speak more softly*). Nor does tough talk 
by politicians or regulators necessarily equate with tougher policies and actions 
on the ground. What does suggest, however, that a more punitive strand has 
the potential to develop in modern British regulation, is the conjunction of 
new governmental statements of philosophy; the introduction of sets of newly 
severe powers; and a number of newly aggressive or adversarial stances being 
set forward by some regulators. It 1s not contended here that all regulators share 





3 On such contrasting regulatory approaches see eg J Braithwaite, 7d Pumsh or Persuade (Albany. 
State Univernty of New York Press, 1985), F Haines, Corporate Regulation. Beyond ‘Push or Persuade’ 
(Oxford: Clarendon Press, 1997), L Ayres and J. Braithwaite, Responsive Regulation (New York: 
OUP, 1992), B. M. Hutter, Comphance: Regulation and Environment (Oxford OUP, 1997), K Haw- 
kins, Exvironment and Enfoxement (Oxford: Clarendon Press, 1984); A. Reiss, ‘Selecting Strategies of 
Socal Control Over Organisational Life’ in K Hawkins and J. Thomas (eds), Enforcing Regulation 
(Boston Kluwer-Nyhoff, 1984). 

4 On ‘tthe benign big gun syndrome whereby regulators with big sticks can speak softly’ see Ayres 
and Braithwaite, ibid 40—41 

5 On the tendency of regulators to treat prosecution as a final option see K Hawkins, Law as Last 
Resort (Oxford: OUP, 2002). 
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in the new punitive regulation, rather that there is a potential development that 
merits discussion. 


Government policy 


The broad thrust of the Blair administrations has been to encourage good entre- 
preneurial risk ‘aking, but to take a hard line on individuals and companies who 
breach the law.® This hard line has been reinforced in recent years by a number of 
corporate disasters which have added urgency to calls for more corporate account- 
ability, more holding individuals to account, and more punitive approaches. 
Names such as Maxwell, Polly Peck, BCCI, Marconi, Equitable Life, Enron and 
WorldCom are now familiar and rail disasters at Southall, Paddington, Hatfield 
and Potters Bar have only increased appetites for blame and punishment.’ 

A look at competition law, the Enterprise Act and the Company Law reform 
proposals of 2002 reveals the Blair Governments commitment to corporate 
accountability and to punitive strategies of control The Competition White Paper 
of 2001, for instance, made it clear that the Government would deploy a ‘strong 
deterrent-effect’ in seeking to root out anti-competitive behaviour.® Participation 
in certain types of cartel was made a criminal offence in the Enterprise Act 2002 
and became punishable by up to five years in prison and an unlimited fine.? The 
Act also provided for directors to be disqualified for breaching competition law.” 

In July 2002 Melanie Johnson, Competition Minister, unveiled the Govern- 
ment’s White Paper, Modemising Company Law™ and announced post-Enron pro- 
posals to get tough on directors. ? Under the Companies (Audit, Investigations 
and Community Enterprise) Bill, introduced into the Lords in December 2003, 
a person will face up to two years in jail or an unlimited fine if they are asked by an 
auditor for information and they knowingly or recklessly give information that is 
misleading, false or materially deceptive. 





6 Peter Mandelson evidenced this approach when Trade and Industry Secretary in 1998 He pro- 
mised that honest directors whose businesses failed would be looked on more kindly by govern- 
ment, but that those who were reckless or dishonest would be cracked down on: see V. Finch, 
Corpontte Insolvency Law (Cambridge: Cambridge Unrversity Press, 2002) ch 15. 

7 On 9 July 2003, Network Rail, Balfour Beatty and sux indrvidual managers were charged with 
manslaughter over their alleged role in the Hatfield rail crash Sux further managers were charged 
with lesser health and safety offences. 

8 See Productivity and Enterprise: A World Class Competition Regime Cm 5233 (London: HMSO, 2001). 


1 M Company Law Cm5553- -1 (London: HMSO, 2002). 

12 See DTI Release P/2002/457 of 16 July 2002. Melanie Johnson stated that. "This 1s the first 
tme that failure to offer information will be a cuminal offence’ She pointed to recent losses in 
investor confidence and stressed that an improved quality of information was needed to create 
that confidence. Two years imprisonment, she said, was a substantial deterrent against concealing 
the true state of the company accounts. 

13 Companies (Audit, Investigations and Community Enterprise) Bill, d 8 see also cl 9 which 
makes it an offence knowingly or recklessly to issue a statement falsely declanng that no informa- 
tion relevant to the auditors’ function has not been disclosed to the auditors (the new s 234Z.A 
statement). 
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Ministerial emphasis on deterrence and punitive approaches in the company law 
area has been consistent with the Government’ established policy on corporate 
manslaughter. Action to legislate for a new corporate manslaughter offence was a 
Labour manifesto commutment at the 2001 General Election and Deputy Prime 
Minister, John Prescott, told the 2000 Labour Party Conference that: ‘Company 
directors whose negligence costs lives must not be allowed to hide behind workers 
and get away with it scot-free?“ In May 2003 the Home Office announced propo- 
sals for a new corporate manslaughter law.” This movement towards a punitive 
regulatory approach had been encouraged by such bodies as the TUC which 
campaigned in 2002-2003 for new legislation to umpose safety duties with higher 
penalties for directors, a new law on corporate killing, and a major injection of 
resources for a HSE committed to more aggressive enforcement.” 

The press, moreover, have not been slow to report on the application of crim- 
inal sanctions to directors. In 2001-2002 extensive space was devoted to reports 
that Ray Nethercott, a former managing director of Allied Carpets, had been 
disqualified as a director for seven years and given a nine months suspended pris- 
on sentence following his misleading of auditors in breach of the Companies Act. 

Nor has the UK Government been unique in its harder-line approach. From 
across the Atlantic numerous reports of a punitive regulatory movement have also 
been received.” In 2000, Alfred Taubman was convicted of price fixing on behalf 
of Sotheby's of New York and was sentenced to pay a $7.5 m fine and serve a year 
in prison. (In February of that year, Sotheby’s shares fell from $47 to $14 and in 
2001 the company laid-off around eight per cent of its staff and raised fees. It paid 
out an estimated $512m in settlements). In July 2002, in the wake of Enron and 
WorldCom, President Bush unveiled new criminal penalties and enforcement 
provisions to punish rule-breakers who threaten financial markets. He called on 
the Securities and Exchange Commission to step up enforcement and disqualifi- 
cation actions, he supported a 20 per cent increase in the SEC budget, and he 
announced the creation of a new Corporate Fraud Task Porce. Maximum prison 
sentences for those frauds most often associated with corporate wrongdoing were 
also to be doubled. The Sarbanes-Oxley Act was brought i into law in the summer 
of 2002 to restore confidence in financial reporting. ® Chief Executive Officers 
and Chief Financial Officers will have to sign off reports as accurate and face 





H See The Guardian 26 September 2000. 

15 InJuly 2008 the Home Office confirmed that draft legislation would be published by the end of 
2003 and consulted on widely (Observer 13 July 2003), but in November 2003 the awaited legisla- 
tion was delayed and the draft Bill scheduled for publication in early 2004 — see ‘Corporate Killing 
Bull held back by Cabinet’ Financial Times 25 November 2002 

16 TUC General Secretary John Monks said in March 2002 ‘Everyone from judges to Ministers, 
from employers to unions, agrees with the policy of getting tougher with employers whose neg- 
ligence causes death We need to turn that agreement into practical legislation’ See TUC Press 
Release 14 March 2002 (London: TUC, 2002). 

17 On the tougher line beang taken in the USA see S. S. Sumpson, Corponste Crime, Law and Social 
Control (Cambndge Cambndge University Press, 2002) 10-21. 

18 On Sarban: ey see L E Ribstein, Market v Regulatory Responses to Corporate Fraud. A 
Critique of the Sarbanes — Oxley Act of 2002’ (2002) Joumal of Corponste Law 28; M. L, Hermsen, 
P. J. Niehoff and M. R Uhbrynuk, ‘An Extraordinary Expannon’ (2002) Accountancy 110-112; and 
‘Dramatic Change’ (2003) Accountancy 127-130 
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severe personal penalties for failure to comply with the Act. In August 2002, New 
York State Attorney, Eliot Spitzer was reported to have ‘launched a crusade’ 
against the errant directors of troubled or failed US companies.” 


Legislative developments 


As indicated above, the competition law sector is one that epitomises the new 
‘punitive’ approach to regulatory law-making. The Enterprise Act of 2002 has 
prompted much discussion ın its criminalising of cartels, but the Competition 
Act of 1998 laid the foundations for a good deal of potentially punitive OFT 
action for anticompetitive behaviour. The 1998 Act came into effect in March 
2000 and gave the Director General of Fair Trading wide-ranging powers to 
investigate and take action against anti-competitive activity in the UK”? New 
prohibitions against cartels and abuses of dominance were intraduced by the 
Enterprise Act 2002 as was the power to investigate these by dawn raids.” Many 
of the penalties involved in the Act are administrative rather than criminal in 
nature but they may nevertheless be severe. In the first case under the Act — against 
Napp Pharmaceuticals, the OFT imposed a fine of £32 million on a company 
with a turnover of around £50 million. 

As noted, the Enterprise Act introduced criminal sanctions for those who 
dishonestly engage in price fixing or market sharing cartels. Liability under 
the Act is both criminalized and applied to persons rather than the firm as a 
whole. It is not restricted to directors but also affects managers and other 
employees. Prison sentences of up to 5 years will be available to the courts and 
the OFT will have access to intrusive surveillance powers for the purposes of 
enforcement.” 

In the financial services sector, also, the punitive approach is clearly evident 
in recent legislation. The Financial Services and Markets Act 2000 (FSMA) 
introduced landmark powers of a criminal and quasi-criminal nature. Under that 
Act, the Financial Services Authority (FSA) has power to prosecute a range of 
criminal offences that carry prison sentences and liability to unlimited fines” A 
cornerstone of the Act is a general prohibition’ on carrying out ‘regulated 
activities’** Any person carrying out such activities commits a criminal offence 
unless authorised by the FSA or covered by statutory exemptions.» Any officer 
of a company in breach of the general prohibition may be criminally liable if they 
cause the breach through connivance or negligence (punishable with up to 2 years 
in prison or unlimited fine). The FSA, moreover, has an array of further powers, 








19 By October 2002 the Financial Times was reporting a growing feeling across corporate America’ 
that litigators, legislators, and regulators had ‘taken their campaign to attmbute blame ... as far as 
it can go’ and that this was about to endanger honest entrepreneurial risk taking — see A. Hill, 
‘Corporate Risk Aversion’ Financial Times 10 October 2002. 

20 See eg Competition Act 1998, ss 25-44. 

21 See Enterprise Act 2002, ss 188-202. 

22 ibid ss 190, 199. 

23 See Financial Services and Markets Act 2000 (FMSA), ss 401, 402. 

24 FMSA, 3 19. 

25 FMSA, ss 19, 23 
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including civil penalties and public censure (naming and shaming) if it is satisfied, 
on a balance of probability, that there has been a contravention. Persons or firms 
who are guilty of market abuse under section 118 of FSMA — for instance by dis- 
torting markets or misleading as to the value of financial products — are liable to 
the imposition, by the FSA, of sanctions such as unlimited fines, restitution orders 
or bans from the industry.* Such powers are exercisable administratively rather 
than through the criminal courts and, as a result, accused parties do not enjoy the 
usual criminal protections of interviews under caution, the right to remain silent, 
proof beyond reasonable doubt and so on. 

A further new development is the Anti-Terrorism, Crime and Security Act 
2001, which makes it a criminal offence to bribe officials abroad.” This sits along- 
side recent laws on corruption, money laundering and the proceeds of crime — 
laws that provide for substantial fines and extensive investigatory powers. The 
Regulation of Investigatory Powers Act (RIPA) was passed in 2000 and combines 
with the Anti-Terrorism legislation of 2001 to allow not merely the police and 
intelligence services but also the customs authorities and the Inland Revenue, to 
demand access to, and to retain, data held by communications providers.” Such 
steps, moreover, may be undertaken without a warrant or court order and for 
purposes going beyond national security. The Proceeds of Crime Act 2002 intro- 
duced comprehensive new powers to confiscate property acquired by criminal 
means and ıt established an Assets Recovery Agency to investigate and recover 
wealth acquired criminally.” The Act applies recovery provisions to corporate 
profits and assets obtained through bribery — in addition to any fines or penalties 
for bribery or corruption under the anti-corruption legislation. 

In other regulated areas, criminal sanctions have been longer established. The 
Environmental Protection Act 1990, for instance, renders companies and indivi- 
duals lable to fines and imprisonment for such offences as breaching duties of care 
on waste disposal.” An array of criminal offences is also contained in such statutes 
as the Health and Safety at Work Act 1974, the Companies Act 1985, the Data Pro- 
tection Act 1998 and an extensive body of taxation and customs laws. In these 
areas it is arguable, as discussed, below, that perceptions of increased punitive reg- 
ulatory risks have stemmed not so much from the introduction of new legal 
liabilities as from the new aggression with which regulators are talking about 
their criminal powers to hold individuals to account. 


Regulators’ approaches 
As far as policy statements are concerned, it is clear that a number of important 


regulators have picked up on the more punitive stances of the Blair and Bush 
administrations. This can be seen clearly in the financial services, consumer 





26 See eg FMSA, ss 123. 

27 Ant-Terrorism, Crime and Secunty Act 2001, ss 108—109. 
28 Regulation of Investigatory Powers Act 2000, Part I 

29 See Proceeds of Crime Act 2002, Part L 

30 Environmental Protection Act 1990, s 34. 
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protection, environment and health and safety sectors. In April 2001, for instance, 
Sir Howard Davies, then Chairman of the FSA, told a Munich audience: 


When things go wrong, we should look directly to senior management, whom we 
shall hold accountable. In the case of Banngs or the pensions mis-selling, senior 
management have not been held directly accountable. Now we have a system of 
personal registration, where specified individuals at the top of the firm have clearly 
set out responsibilities for msk management compliance, for which we hold them 
accountable.” 


The Office of Fair Trading (OFT) has also publicly eschewed the softer ap- 
proach that treats regulatory’ offences as less serious than traditional crimes. It em- 
phasised in its 2001/2 objectives that it will seek to maximise the deterrent effect’ 
of enforcement activity, and the OFT looks forward to taking a similarly robust 
approach under the Enterprise Act powers. The OFT’ Director of Competition 
Enforcement, Margaret Bloom, told a lawyers conference in May 2002: “We are 
uncovering one cartel a month. This activity is equivalent to theft. It has no re- 
deeming features. Effective deterrence is very important?” The Director General 
of Fair Trading, John Vickers, said in January 2002: ‘Cartels damage consumers and 
the economy while enriching themselves by rigging markets. Their perpetrators 
should be liable to criminal penalties’® 

The Environmental Agency, in its Spotlight on Business Environmental Performance 
2000 stressed that 


Directors of businesses must recognise that they are personally responsible for com- 
plying with the law. During 2000 seven company directors and senior managers 


31 In November 2003 the FSA signalled the new tough approach on individuals when it umposed a 
£150 000 fine on Chris Goekjian, former Chief Executive of Credit Suisse First Boston's derrva- 
tives submdiary He had failed to prevent his team from hindenng the Japanese tax authontes 
This was reported as the first time a fine had been umposed on an indrvidual for something that 
previously would have been seen as a corporate failing — see ‘Consumers Guardian Rallies his 
Forces’ Financial Times 24 November 2003 On the beliefs by US regulators that targeting indivi 
duals rather than corporations is an effective way to improve compliance (ın eg the environmental 
tector) see Simpson n 17 above 19. 

32 M. Bloom, ‘Key Challenges in Public Enforcement’ A Speech to the British Institute of Interna- 
tional and Comparative Law’ OFT 17 May 2002. 

33 When John Vickers outlined enforcement plans for 2003-2004 he promised that beefed—up threats 
of criminal prosecution would be a crucial deterrent to cartels, he said: ‘It works, I suspect [the 
tougher powers] are already having an important effect in terms of deterrence’ — see ‘OFT to Wield 
Bigger Suck in Effort to beat Cartels’ Financial ‘Times 5 December 2003 In 2002 the OFT imposed 
its largest ever fine totalling £226 m on retailers Argos and Littlewoods for fixing toy prices. In 
June 2003 the OFT announced its plans for using its new competition law powers in 2003-2004 It 
anticipated conducting 65 investigations into competition law breaches — up from 40 in the pre- 
vious year. See ‘OFT Sets Out Cartel Crackdown Strategy’ Financial Times 1 July 2003; "Watchdog 
Poised to get Tough on Cartel Activity’ Financial Times 7 January 2004. In April 2002 the Senous 
Fraud Office (SFO) carried out a nationwide dawn raid on six drug companies and dozens of 
individual homes in an investigation into posmble price-fixing and collusion in the supply of 
widely-used drugs to the NHS This was the SFO’ first targeting of a suspected cartel and the 
use of the SFO, together with conspiracy to defraud charges, meant that the offending individuals 
faced up to 10 years imprisonment. Price fixing had previously been the preserve of the OFT 
which could impose large fines on firms ~ the SFO process allowed a hard line to be taken against 
individuals 
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were convicted and fined. A further two directors were given a caution. Environ- 
mental nsks must be taken seriously in company boardrooms.™* 


This focus on penalising individuals was echoed in the Health and Safety Execu- 
tives 2002 enforcement policy statement which required all enforcers to consider 
the role of individual directors and managers in any possible offences and to take 
enforcement action against them when justified.* Health and Safety Commis- 
sion Chair, Bill Callaghan, emphasised that: ‘Inspectors must consider carefully 
the role of individual managers and directors when serious failures do occur” 

There are some signs, moreover, that the courts may endorse a hardening of 
approach. In 1998 the Court of Appeal stated, in the Howe decision, that health 
and safety fines were generally too low.” Five years later, in the Court of Appeal, 
Gibbs, J, stated: 


What 1s important is that companies in the position of this appellant can expect to 
receive financial penalties on a scale up to at least halfa million pounds ... It appears 
from the authonties that financial penalties of up to around half a million pounds 
are appropriate for cases which result in the death even of a single employee, and 


perhaps of the serious injury to such a single employee.” 


Other regulators have pressed the Government to give them powerful and effec- 
tive powers to prosecute. The Information Commissioner, who is responsible for 
enforcing, amongst other things, the Data Protection Act 1998, suggested to the 
Government ın 2002 that she should have 4’ power to prosecute those who know- 
ingly or recklessly breach the Act and, in doing so, cause significant detriment to 
indrviduals, without first issuing an enforcement notice? On 7 May 2002, the 
Financial Times reported that the OFT had requested that in the Enterprise Bill 
it should be given new powers to monitor e-mail, internet and telephone records: 
‘The competition watchdog is seeking new snooping powers that stretch far 
beyond the criminal offence?” 

Has the tough talking been matched by tougher enforcement activity? The 
‘new punitive regulation after all, can be greeted as having truly arrived only 
when regulatory enforcement practices match the more aggressive rhetoric noted 
above.“ As yet, however, the evidence suggests not so much an arrival as a laying 





34 Fora sustained plea for tougher fines for polluting companies see the Environment Agency's Spot- 
light report of 2003 and comments of the EA Chief Executive, Baroness Young of Old Scone 


37 See the judgement of Scott Baker J in F. Howe and Son (Engineers) Ltd [1999] 2 All ER 249, 253 

38 See Rv Board Mills Ltd [2002] 2 Cr App R (S) 79, 364 See also Friskies Pet Care (UK) Led 
[2000] 2 Cr App R (S) 401. Whether the courts will raise fines ın a sustained fashion remains to be 
seen. Between 2001 and 2002 health and safety fines imposed on companies rose 40 per cent — a 
Strong message’ welcomed by the HSC Chair (Financal Times 18 November 2002). A year later, 
however, the HSE's Director General bemoaned the 21 per cent fall back ın fines and called again 
for a steep nse in fines (‘Safety body wants fines to soar’ — Financial Times 5 November 2003). 

39 See En Act 2002, s 199 (on surveillance regarding cartel offences). 

40 It should be noted, though, that punitive rsks will rise ın some cases when enforce- 
Ment strategies are constant — as where new sanctions are introduced or where penalties become 
more severe while the probability of conviction remains unchanged. 
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of the ground. This may be because the tougher rhetoric takes some time to feed 
through into practical enforcement, it may be because regulators tend to wait for 
solid cases before they make first use of new powers." It cannot be assumed, how- 
ever, that the new punitive regulation will inevitably come to full fruition. It is 
early days, for instance, for assessing OFT enforcement of the Competition Act 
1998 (which came into effect on March 2000) but the OFT has already imposed 
substantial penalties on firms (eg £17.28 million on Argos; £537 million on 
Littlewoods and £68 million on Genzyme). In October 2000 Jean Eaglesham of 
the Financial Times argued that the OFT, on early indications, was using its new 
competition powers ‘with relish’. In 2001 the OFT issued 1040 notices requiring 
the production of specified documents, conducted 15 ‘fads? 27 site visits (9 with- 
out notice) and obtained 28 search warrants. In April 2002 the OFT obtained its 
first Stop Now order — an accelerated process that allows the OFT to seek a court 
order against traders who breach consumer protection laws. Durng 2002-2003 
the OFT carried out 14 further raids, and it opened 1141 complaint cases, including 
31 cartel cases under the 1998 Act. Total penalties imposed for breaches of the Act 
amounted to £35.8 million and in 2002-2003 the Office achieved outcomes in 39 
competition cases. 

In the data protection field, the Information Commissioner prosecuted 91 
offences in 2002/3 compared to 66 offences in 2001/2 and 23 in 2000/1. Eighty 
convictions were obtained in 2002-2003 compared to 33 in 2001/2 and 21 in the 
previous year. Government departments have also used their punitive powers 
more vigorously to control corporate managers. Directors, for instance, face a 
growing musk of disqualification as the DTI operates its new ‘fast track’ disqualifi- 
cation procedure and the Insolvency Service deploys a directors ‘hotline’ to encou- 
rage the public to blow the whistle on directors. In the two years 1999/2001, 3088 
directors were disqualified, this rose to 3355 for the period 2001/2003, The number 
of directors disqualified since the Company Directors Disqualification Act 1986 
came into force is now over 10,000, of which over 50 per cent have occurred in the 
four and a half years up to January 2002.7 

In some sectors, it has to be said, there is little evidence that the aggressive 
rhetoric has yet fed through into changed enforcement practices. The Health and 
Safety Executive, for, instance, prosecuted 1688 offences in 2002/3 compared to 
1986 in 2001/2 and 1973 in 2000/1 (though it issued 20 per cent more enforcement 
notices in 2002/3 than in 2001/2). As for the FSA, the FSMA 2000 contained new 
powers, notably to prosecute offences relating to insider dealing and misleading 
statements, but there are few signs so far that, in the post-N2 era, the FSA has 
punished companies or managers with unprecedented aggression — the number 
of FSA enforcement actions, indeed, fell in the first year after N2.° The Author- 
ity is to raise the amount it spends on external enforcement costs from £4.2 





41 See P. Parish,“N2+ 1: A Review of FSA Enforcement and Discipline Since NX (2003) 11_Jownal of 
Financial Regulation and Compliance 146, 148 

42 See DTI Press Release of 2 January 2001 For figures on disqualifications of directors see 
the Annual Reports of the Insolvency Service 

43 See Parish n 41 above 
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million in 2002/3 to £5 million in 2004-2005 but it remains to be seen whether 
this will be associated with a new zest to punish. 

As indicated above, it may be some years before we can decide whether the 
new punitive regulation can best be viewed as more rhetorical than practical in 
form. An earlier view-can, however, be taken on perceptions of the regulatory 
climate and the merits of punitive or alternative approaches to regulation. 


CORPORATE EXPERIENCE, PERCEPTIONS AND PRACTICES 
The movement towards punitive regulation 


The above signs of some increasingly punitive stances on regulation can be placed 
alongside data derived from a survey of leading companies that the author and 
colleagues conducted in the summer of 2002.° When respondents were asked 
about their firms exposure to punitive regulatory risks, 96 per cent agreed that 
such risks had generally increased in recent years and the same percentage of 
respondents estimated that punitive risks would generally continue to grow over 
the coming years. Interviewees frequently cited the following as reasons for such 
predictions: increases in media concern with risks; greater consumer awareness; 
EC Directives; a broad tendency in government to hold companies more to 
account, the long-term effects of Enron, Andersen, WorldCom, Equitable Life 
and other instances of culpable mismanagement; the emergence of a general 
blame culture in the UK; and recent and dramatic increases in public expectations, 

Many punitive risks are, as noted, faced by company directors or managers as 
individuals. Respondents were in little doubt that the pressure on individuals 1s 
mounting quite dramatically — 92 per cent thought that the personal exposure of 
directors had increased over the last three years. Nor did they think that this was a 
short-term trend — 94 per cent thought that such nsks would continue to increase 
ın the next three years. As one Company Secretary commented: ‘Tf I think about 
financial services I dont sleep at night’ Another respondent suggested: ‘Punishing 
directors is the issue of the day? Many feared that the Government, had decided to 





44 See Financial Services Authonty, Business Plan 2004/5 (London: FSA, January 2004). 

45 Interviews were carried out, in confidence, with fifty senior staff from fifty large UK firms ~ in 
the main FTSE 250 companies Staff ranged from Chairs of Boards and Managing Directors to 
Company Secretaries, Finance Directors and Heads of Rusk Departments. The interviews were 
structured with reference to a questionnaire and the companies involved came from a variety of 
sectors ranging from finance to general manufacturing, holding companies to those specialised in 
a few services or products The nsk areas that respondents were familiar with ranged with similar 
breadth but all of these questioned were asked to bear in mind the array of punitrve risks that their 
organisations encountered (They were, moreover, asked to distinguish between ‘punitive’ regu- 
latory risks — which were the focus of the survey — and other regulatory rsks, as exemplified by 
uncertainties about the price cap to be set by a regulator). Respondent companies can be viewed as 
randomly selected insofar as approaches were made through a vanety of contacts. Any claims that 
these respondents accurately represent large British businesses have to be tempered not merely in 
light of the sample size, but because, respondents tended to come from firms who were interested 
in, and prepared to talk about, punitive risk management. This may suggest that the survey por- 
trays companies as more conscious of, and more organised conceming, punitive oaks than 1s truly 
representative 
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‘go after indrviduals’ as a matter of considered policy. One director said: ‘The pub- 
lic and the Government seem absolutely desperate to “get” a company director’ 
Another asserted: ‘There is a continued political will that leaders of industry pay 
if people are hurt or killed’ 


The pain of punitive sanctions 


When companies or their staff are subjected to punitive sanctions, the shock 
effects may be very severe. Forty-eight per cent of respondents had direct experi- 
ence of their firm or its staff being sanctioned and, of those with such experience, 
71 per cent stated that this had impacted very strongly on their management of 
these punitive regulatory risks. Numerous respondents confessed that they had 
been surprised at how strongly a punitive experience had affected them and their 
firm. As one CEO said, ‘It concentrated our minds dramatically and caused us to 
really look at these risks’? When respondents argued that their own, or rivals’, 
experiences with punitive sanctions had not impacted strongly on their manage- 
ment of the relevant punitive risks, this was often because they already specialised 
in such risks in the normal course of events. As one corporate lawyer said: ‘Tt was 
our business anyway and so we were already doing what we could to risk 


For many firms interviewed, the imposition of a first punitive sanction pro- 
duced a sea-change in attitudes. As one Head of Compliance stressed of a disci- 
plinary action: ‘Tt changed the whole culture of our firm. Previously the firm 
drifted along, with senior management not aware of the problems and/or their 
responsibilities: 

Even knowledge of the sanctioning of another firm in their sector had a con- 
siderable shock effect on many companies. Of the three-fifths of respondents who 
were aware of firms in their sector being punitively sanctioned, 57 per cent stated 
that this had impacted very strongly on their management of punitive regulatory 
risks. More than one respondent emphasised that the punitive experience of 
another company had changed their own corporate culture and meant that senior 
management suddenly ‘became aware of their risk responsibilities’? A Company 
Secretary said: 


When the regulator took away the credit licence of [one of our rivals] it effectively 
put them out of business. Licence withdrawal, as a result, very much features in our 
conduct and we use the threat to our licence as a“hurry up” to ensure our people are 
up to scratch. 


The effects of sanctions were reported to be potentially immediate and multiple. 
As one interviewee noted when discussing an incident that later led to a substan- 
tial corporate fine: 


Within hours of the incident a note went round all of our staff warning that the 
regulators would be visiting and warning them to be careful. The prosecution is only 
one aspect of the punitive risk, thousands of man hours went into the investigation, 
which resulted in far greater cost than the fine. Days and days were spent with 
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lawyers, the regulators were on-site for a month and we seconded a staff member to 
work closely with the regulator. It was hugely disruptive and time consuming. 


The potential effects of punitive processes and sanctions were, indeed, said to be 
various as well as severe. They might include such consequences as: disturbance to 
operations or production processes; interference with managerial arrangements; 
reputational losses for companies and individuals; deteriorations in market or 
competitive positions; difficulties with regulator relations; human resource and 
media consequences; and problems in relations with customers, creditors, business 
partners and suppliers. 

As for the general effects of increases in directorial liabilities, a number of inter- 
viewees argued that these were not good news since they chilled healthy risk- 
taking. One corporate counsel urged: ‘Prosecuting directors is good for getting 
votes, but bad for business’ Another argued: The Government is going after 
individual liability in a desperate attempt to be seen to be cracking down on 
terrible offenders. This is creating lots of division between Government and 
business and slows down business as everyone becomes legally defensive’ 

A very senior executive expanded on the effects of liabilities on healthy 
entrpreneurialism saying: “These risks will change boards’ and directors’ beha- 
viour. Focus on avoiding claims is coming, I can see a tendency to be excessively 
risk averse. Pm not sure they understand these things fully yet. The threats are 
starting to get to people. When its personal it’s a different thing’ 

The position of the non-executive director in the modern climate has also 
become a particular cause of concern.*® It has been noted above that non- 
executive directors face the same punitive risks as directors but have less day-to- 
day contact and information about corporate operations and risk taking.” This 
has already been seen to have produced negative effects. One individual with very 
extensive experience chairing large UK concerns argued: Tt is more difficult now 
to obtain non-executive directors as people do fear the risks. I have had refusals on 
the basis of risks. People are not just thinking about workload or interest but 
whether to add to their portfolio of risks“? Another highly experienced corpo- 
rate chair echoed such sentiments. He agreed that non-executrve directors were 
now wary of the risks involved in serving as a non-executive director, but argued 





46 On non-executive directors see C D Higgs, Review of the Role and Effectiveness of Non-Executrve 
Dhectors (London: DTI, 2003). 

47 Insurance may not offer directors a great deal of comfort here. Directors’ and officers’ lability 
insurance will not cover wWlegal or criminal actions or losses stemming from dishonesty and fraud. 
Some policies offer defence cover but more usually indemnity 1s lumited to ‘successfuP defences — 
see V. Finch, ‘Personal Accountability and Corporate Control. The Role of Director and Officers 
Liability Insurance’ (1994) 57 MLR 880. 

48 A survey by Legal Director magazine and law firm, Taylor Wesnng published ın June 2003 sug- 
gested that almost half of non-executive directors had considered quitting the board because of 
wornes about their personal liabilities. Sixty-one per cent of directors were said to be more wor- 
nied about being sued for negligence then they were before the Enron affair — see "Non-Executives 
Worry Over Legal Liabilities’ Financial Times 30 June 2003. On 29 January 2004, Ernst and Youngs 
Third Annual Corporate Governance Survey found that 40 per cent of board members from the 
UR’ leading 500 companies surveyed would be less likely to accept a non-executive directorship 
now than a year ago. Increasing rusks were the main cause given: (London. Ernst and Young, 
2004). 


362 © The Modern Law Renew Linted 2004 


Robert Baldwin 











that in other respects also, the job had become less attractive than formerly. There 
was a tendency to cast the post-Enron non-executive director in a compliance 
monitoring and quite negative role. This was to be contrasted with the older, 
more positive, vision of a non-executive director as a person whose experience 
would be valued by a board in assessing issues of business judgement and devel- 
opment. Here was a change that made the job less interesting and more onerous as 
well as more risk-laden. Nor, he argued, were greater rewards an easy way to in- 
crease numbers of suitable non-executive directors — the experienced individuals 
who were of real value to companies were usually financially secure and were 
looking to play a fulfilling role rather than to secure personal rewards. Yet another 
chair said: ‘People won't want to be directors or especially non-executive directors. 
They havent fully faced up to it yet. It’s all compliance and regulation now and 
less about the business — it’s all safeguarding’ A senior executive placed such con- 
cerns in a specific context: If you are a non-executive director, you will have to be 
very cautious — for example, during an acquisition decision. Board minutes will 
have to be very full to protect people — they need a defensive record? 


Managing punitive risks 


Nearly all respondents agreed that punitive risks were increasing but the research 
under discussion revealed a number of tensions and confusions in the ways that 
large companies responded to such risks. These tension and confusions were parti- 
cularly noticeable when respondents were asked about the importance of good pu- 
nitive risk management, the interest and awareness of boards in such risks, and 
preparation regarding punitive rsks. On the importance of punitive risk manage- 
ment, all respondents stated that effective management of such risks was important 
(with 94 per cent saying ‘very important’). Different corporate stakeholders were 
also seen as attaching weight to a firm’ capabilities in managing these risks. More 
than four out of five respondents said that institutional shareholders and employees 
rated a company’ capacity to manage punitive risks as very or somewhat important. 

Market analysts, however, do not, at present, appear to pay all the attention that 
they might to the management of punitive risks. As one interviewee said: Ana- 
lysts only worry if something goes wrong, on a day-to-day basis they probably 
dont care? A Company Secretary complained: 


There 1s clear evidence that managers are driven by analysts and commentators who 
look for value delivery rather than good risk management. It is difficult to be open 
on good risk management when analysts focus on short-term quarterly reporting 
on financial performance. What could be wise expenditure is not welcome. 


Comments made at interview suggest, though, that recent events maybe shock- 
ing some analysts out of their past indifference so that they are rapidly coming to 
appreciate the need to look increasingly closely at risks generally and also at puni- 
tive risks. As one argued: 


In the Bull market, nobody cared much about risk, or otherwise. Now, risk is the 
first thing investors focus on. Railtrack, WorldCom and Andersen have highlighted 
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regulatory risk as being as important as financial risk. To date we analysts have paid 
insufficient attention to punitive regulatory risks. It is now time to look beyond 
future earning assessments. We need to understand the impact of these regulatory 
issues on the future earnings of the companies we analyse. 


When interviewees were asked to assess the extent of public concern about puni- 
tive risk management, their responses seemed to vary according to the nature of 
the business or the service offered. Some respondents argued that the public 
tended merely to look to price and product quality. When, however, the firm 
was a household name retailing directly to the public and where the public stood 
to be particularly affected by product quality, there was a tendency to estimate the 
public’s concern more highly. As a CEO argued: “The public do care about how 
we manage punitive risks because you are talking about a trust relationship with 
the public’ 

The importance that respondents attached to good punitive risk management 
juxtaposes uneasily with findings on board awareness. All of the respondents sat 
on boards or possessed close knowledge of board workings but only 44 per cent 
of them felt able to claim that their boards of directors were ‘very aware’ of those 
activities of their company that might result in punitive consequences. There was 
evidence, also, that board awareness may be patchy and may be higher in some 
risk sectors than others. Sixty per cent of respondents said their boards were very 
aware of health and safety punitive risks but the figure dropped to 38 per cent for 
company law risks and the largest percentage of respondents believing that their 
boards were ‘not very aware’ were found in data protection (30 per cent) and brib- 
ery and corruption. Only 40 per cent believed that regulatory risk was definitely a 
board issue. Such unimpressive findings on board awareness are all the more stark 
when placed alongside returns on the inhibitors of good risk management. 
Respondents were asked what, in general, they considered to be the most serious 
inhibitors of effective punitive risk management. Clearly at the head of the list 
was lack of leadership at board level (60 per cent mentioned this as one of the 
top four inhibitors). This was followed by deficiencies of corporate culture (52 
per cent);“? lack of resources devoted to risk management (46 per cent); lack of 
knowledge or information about punitive regulatory risks; (44 per cent); and lack 
of relevant risk management polices (42 per cent). The problem of low board 
awareness of punitive risks 1s also at tension with the survey finding that 94 per 
cent of (mainly board level) managers considered that managing these risks was 
‘very important’ 

Other tensions and inconsistencies were also revealed in the survey process. 
More than one respondent made the point that, although their company’s culture 
was shaped to control punitive regulatory risks quite well, their staff incentives 
were often quite poorly aligned with that culture. A typical comment was made 
by a Chief Executive Officer: ‘Culturally we are a risk averse company but no 





49 The findings on leadership and culture are consistent with findings in the literature that the pre- 
eminent driver of corporate deviance 1s the role of top management in shaping corporate culture— 
see W. S. Laufer, ‘Corporate Liability Risk Shifting and the Paradox of Compliance’ (1999) 52 
Vanderbilt L R 1343, 1410-1411 
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incentives attach to how our staff manage risks’ Incentive structures might encou- 
rage the taking of excessive risks or, at best, might operate in a manner indifferent 
to risks. As one Finance Director put it: ‘No one gets bonused on their manage- 
ment of regulatory risks? This comment is consistent with the noted low level of 
concern that market analysts have shown in punitive risk management — if 
analysts and share prices do not advert to quality in risk management, corporate 
incentives are unlikely to encourage good risk management. 

As for levels of corporate preparation in risk management, it is necessary to 
look at allocations of responsibility, degrees of confidence in risk management, 
and the production and implementation of policies and contingency planning. 
On the first matter, firms appear to vary in their approaches to the allocation of 
responsibility for managing punitive nsks. Approximately a third of respondents 
said that the board as a whole was responsible for managing punitive risks, a third 
pointed to the managing director and a third cited a risk management department 
of some description. One in eight respondents was, however, unable to say where 
the allocation of responsibility for punitive risk management lay. Over a third of 
respondents definitely agreed, or tended to agree that such risks were not dis- 
cussed in detail at the level of their board, but were seen as operational matters 
to be dealt with lower down the organisation. 

Turning to respondents’ confidence in their firms management of punitive 
risks, it is in some ways extremely difficult for a firms risk managers to be confi- 
dent that they are performing up to acceptable or industry standards. This is 
because it is often hard to tell how one’s competitors are managing their punitive 
risks. Information exchanges may be infrequent and it may be difficult to compare 
practices across varying risks or different organisational or market arrangements. 
As one Director of Legal Services admitted: “We dont have much idea what other 
companies have in place. There is no forum for discussing these things with other 
companies’ Matters may, however, be changing in certain locations. One legal 
head of a high street retailing firm suggested that in former days: “You didnt used 
to admit weaknesses to competitors, but nowadays firms tend to be more open 
with each other — well, at least in this sector’ 

‘When asked how they rated their firms management of punitive risks com- 
pared to their sector competitors’ performance, 28 per cent gave the safe’ answer 
that they were about on a par with those competitors but it is noteworthy that the 
same number admitted that they did not know how their performance compared 
with that of their sector competitors. Less than a fifth felt able to assert that they 
were ‘very confident’ in their organisation’ identification and evaluation of mate- 
rial punitive risks.” A further 44 per cent felt ‘somewhat confident’ Interviewees’ 
comments ranged from: ‘Punitive regulatory risks are seen as one of the major 
risks of the firm to: ‘In the grand scheme of our business, managing punitive 
regulatory risk is not of great importance’ 





50 A 2002 survey by Eversheds indicated that less then half of directors were aware that they faced 
disqualification for up to fifteen years under the Enterprise Act 2002 — see ‘Directors Unaware of 
New “Cartel” Legislation’ Frnencial Times 11 November 2002. See also C. Alexander, ‘On the 
Nature of the Reputational Penalty for Corporate Crime’ (1999) 42 Jownal of Law and Economics 
489-526. 
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A further issue is whether firms produce written risk management policies that 
expressly include the control of punitive regulatory risks. Here just over a third of 
respondents felt ‘very confident’ that their firms generally had such policies. In 
relation to specific risk areas, the lowest levels of confidence were encountered in 
the competition and product safety areas (where 34 per cent and 32 per cent were 
‘very confident’) It is not, of course, essential that risk management strategies are 
wholly set down on paper but failure to deal with punitrve regulatory risks with- 
in a risk management strategy may evidence a tardiness in coming to gmps with 
punitive as opposed to other risks. 

It is one thing to possess a formal risk management policy and another to put 
that policy into effect. In putting policies into action there is clear evidence that 
British firms have some way to go. Seventy-six per cent of respondents generally 
thought that there was room for improvement on the implementation of their 
written punitive risk management policies. The internal monitoring of compli- 
ance with the firm’s policies on punitive risk management may be an issue here. 
The General Counsel of one very large financial institution made the point that 
her firm was not good at such monitoring and that: ‘The difficulty is in getting 
business teams actually to own risks ... The low implementation of written po~ 
licies on managing punitive regulatory risk applies mostly to areas with little or 
no exposure to the risk management or legal team. That should change’ 

Turning to contingency planning, the challenge for firms is to cope at the lowest 
cost with the various effects of punitive regulatory sanctions. If a director 1s fined or 
imprisoned, this may, as noted, affect sales, it may have competiive repercussions 
and may undermine corporate as well as personal reputations.* Operational distur- 
bances may be occasioned and the human resource implications may be consider- 
able. Sumilarly with the sanctioning of a firm, this may have many kinds of effect 
and, notably, relations with stakeholders, customers, creditors, business partners and 
: suppliers may be at issue. Managing such crises will often be facilitated if compa- 
nies possess contingency plans. These may be general, and lay down procedures to 
be followed ın given circumstances, or they may be more detailed and review the 
implications of, and potential responses to, a host of specific punitive risks. If such 
plans are lacking, the danger is that a dawn raid, fine or disqualification may take a 
company by surprise and cause damage on a number of fronts in the period during 
which the company seeks to adjust its position, limit damage and regroup. 

Many lawyers with experience in handling regulatory actions stress that prior 
planning is essential if a firm is to manage a traumatic process, such as an OFT 
dawn raid, in the least damaging way.” Procedural planning may have to include 
such items as: managerial training in how to respond to oral questions and how 
to explain documents; the training of security and other staff in the powers of 
regulators, in obligations to supply answers and information and the difference 
between legitimate inquiries and fishing expeditions; how to use investigations 
co-ordinators to cope with a raid; procedures for seeking the correct advice; 





51 See eg J. Karpoff and } Lott, ‘The Reputational Penalty Farms Bear From Committing Cnmunal 
Fraud’ (1993) 36 J Law and Econ 757 
52 See DLA, Rethinking Regulatory Risk (London: DLA, 2002) especially the section: ‘DLAs Lessons 


for Business’. 
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processes for recording the investigation and copying documents taken and re- 
gimes for managing the investigators and avoiding unnecessary friction. 

One in four companies, however, admitted to having no crisis management 
plans to deal with punitive regulatory interventions. Furthermore, of companies 
that do have such plans, a significant minority of those plans are incomplete in 
their coverage. Almost two fifths 38 per cent) of respondent firms, moreover, 
had not reviewed their crisis management plans in the past 12 months. Indeed, 

one fifth had never reviewed them. As for the issues dealt with ın contingency 
plans, ıt might be expected that, beyond processes for dealing with raids or inves- 
tigations, a number of matters would be dealt with, notably: potential distur- 
bance to operations or production processes; legal implications; financial effects; 
managerial impacts; reputational effects for the firm or indrviduals; market or 
competition effects; relations with regulators; security of documents and evi- 
dence; internal communications and human resource effects; media and public 
relations; and customer, creditor, business partner and supplier relations. 

The coverage of crisis management plans in respondent companies was, how- 
ever, found to be surprisingly incomplete. Half of such plans deal with potential 
operational or production disturbances or media/public relation issues in great 
detail but as many as 40 per cent did not deal with market or competition effects 
at all Surprisingly few organisations tested their crisis management plans with 
external reviews (30 per cent) benchmarking exercises with peer organisations 
(24 per cent) or shock tests or mock raids (20 per cent). The most common way 
of assessing plans was internal review (60 per cent) followed by walk-through 
exercises and practice runs (52 per cent). 

Where firms had not developed any contingency plans to deal with the crises 
that might be occasioned by a punitive sanction (such as a directors imprisonment 
or disqualification) the absence of such planning might have been due to slowness 
in coming to grips with the issue of punitive risk but it may also have been the 
result of a strategic decision. One director argued: ‘It is not practical to deal in 
advance with all contingencies. Our people wouldn't read more than a page of 
guidance on these risks if we did offer it? The counter view was that some plan- 
ning 1s essential. This point was put pithily by one director: ‘Everyones wise with 
hindsight, there is a clear difference, though, between those who have policies on 
punitive risk planning and those who muddle through — it’s the latter you don't 
admire? 


Corporate and individual liabilities 


A further area of confusion that the survey revealed concerns the balance between 
individual and corporate liabilities. Various commentators have, for some time, 
debated the case for individual and/or corporate liabilities Our survey returns, 








53 See eg C Frost and others, Opemtonal Risk and ResiHence (Oxford Butterworth Heinemann, 2001) 
d3. 

54 See eg Wells, n 2 above; R. Kraakman, ‘Corporate Liability Strategies and the Costs of Legal Con- 
trols’ (1984) 93 Yale L J 857-898, J. Arlen, ‘The Potentally Perverse Effects of Corporate Cumunal 
Liability’ (1994) 23 J of Legal Studies 833-867, C D. Stone, The Place of Enterprise Liability in the 
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however, emphasise how easy it may be to exaggerate the rationality of oe 
corporate actors and to assume that those facing punitive regulatory risks 

about corporate and individual liabilities on clear and separate lines.” A te 
of regulators, as noted, consider that personal liability stimulates compliant beha- 
viour more dramatically than other pressures. This position, however, is at tension 
with survey returns on the factors that may drive action to manage punitive risks 
within companies. 

When our respondents were asked about the major forces underlying their 
firms efforts to manage punitive risks, they revealed that concerns for corporate 
reputations were the main drivers of action — 90 per cent included this as one of 
the top four drivers of activity to control punitive risks.° The next most cited 
driver was fear of corporate criminal liability and penalties (56 per cent) and then 
fear of competitive or market effects of criminal charges or convictions (40 per 
cent). Personal factors such as fear of personal criminal liability (36 per cent) and 
personal reputation (8 per cent) were remarkably low on the scale of drivers.” 
This finding raises serious questions about assumptions that punitive approaches 
really do encourage good citizenship through focussing on individuals: 

There are a number of possible explanations for this tension between regula- 
tory opinion and survey evidence. It may be that corporate responses are lagging 
behind rapidly changing governmental strategies, and that ‘personal’ drivers, such 
as fear of personal liability, are in the process of moving up agendas. It may be that 
the reason for lack of clear deterrence - oriented thinking on liabilities is that 


Control of Corporate Conduct (1980) 90 Yale LJ 1; L. A. Kornhauser,An Economic Analyns of the 
Choice Between Enterprise and Personal Liability for Accidents’ (1982) 70 Col L R 1345; V Finch, 
‘Personal Accountability and Corporate Controf (1994) 57 MLR 880, R J. Daniels, ‘Must Boards 
Go Overboard’ (1994-1995) 24 Can Bus L J 229, R. Kraakman, ‘Gatekeepers. The Anatomy of a 
Third-Party Enforcement Strategy’ (1986) 2] Law Economics and Organisation 53; B Puse and L 
Braithwaite, Corponitions, Crime and Accountability (Cambridge: Cambridge University Press, 1995), J. 


1999) 118-119; N. Gunningham and R Johnstone, Regulating Workplace Safety (Oxford OUP, 1999) 
217-225; S. Deakin, ‘Economic Effects of Crimimal and Crvil Sanctions in the Context of Com- 
pany Law’ (Research Note for the Company Law Review) (London DTI, 2000). 

55 For critiaasms of rational actor models and the control of corporate crime see S. Knesberg, Dea- 
sion-making Models and the Control of Corporate Cume (1976) 85 Yale Law Journal 1091-1129, 
Ayres and Brathwaite, n 3 above ch 2; Fisse and Braithwaite, itd ch 4, M Mentzger and C 
Schwenk, ‘Decision-making Models, Devils Advocacy and the Control of Corporate Come 
(1990) 28 Amencan Business Law Journal 323, W. Gray and J. Scholz, Analymng the Equality and 
Effiaency of OSHA Enforcement’ (1991) 3 (3) Law and Policy 185 J. March and H. Simon, Organi- 
sations (New York: Wiley, 1958) 169, C. Parker, The Open Corponation (Cambndge: Cambridge Uni- 
versity Press, 2002) 34—35, 68-70. J. Scholz, ‘Enforcement Policy and Corporate Misconduct The 

Perspective of Deterrence Theory (1997) 60 Law and Cont Prob 253. A useful review of 
studies of deterrence approaches and the control of corporations is offered in Sumpson, n 17 above 
chs 2 and 3 On the difficulues of controlling trimogenic subunits’ within corporations through 
deterrence see Simpson ibid 53-54. 

56 On publicity, reputation and regulatory effects see B Fisse and J. Braithwaite, The Impact of Publicity 
on Corporate Offenders (Albany, NY: State University of New York Press, 1983), Alexander, n 50 
above. Simpson (ibid 42) argues that middle managers may be more cognisant of sanction threats 
than top executives but, even here, threats to organisational reputation and other factors (eg self- 
respect and job prospects) inhibit misconduct more than the posmbility of caminal sanctions. 

57 Nervous non-executive directors, especially, might find little comfort ın the finding that firms 
tend to be driven to manage punitive risks by ‘corporate’ rather than ‘personal factors 
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senior corporate personnel do not see regulatory risks negatively in terms of 
liabilities but, more positively, in terms of good management and practice. As one 
Head of Business Risk put it: ‘Fear has very negative implications. The CEO is 
more positive, he wants to run a good, respectable business. He is driven by a 
desire to run a responsible company that is proud of what it does, that is a world- 
leading company with world-leading ways’”” Another corporate director said: ‘It’s 
not a negative approach we have, we think that doing risk management properly 
delivers success’ It may also be the case, however, that, even in top UK firms, there 
is poor information, irrationality and confusion.” Corporate actors (individuals 
and institutions) may possess quite limited knowledge of regulatory risks and 
they may be uncertain as to the mixture of corporate and individual liability 
involved in a given risk. On the question of risk awareness, the survey did, indeed, 
reveal considerable confusion on the nature and extent of liabilities. A Company 
Secretary suggested that many company directors might be concerned about their 
liabilities but, even so, did not always appreciate their extent: ‘Most directors are 
probably unaware of the range of their quasi-criminal liabilities and are inade- 
quately covered by insurance. This especially applies to non-executive directors. 
They don't have the day to day experience but face the same risks’™ 

If less than half of UK company boards are considerably unaware of the puni- 
tive regulatory nsks being run by their companies, it may well be the case that 
they are also unaware of the relevant regulatory sanctions and the potential targets 
of these. Attitudes and levels of ‘compliance rationality’ may vary, moreover, 
from risk to risk. Where there is confusion on whether individuals or corporations 
are the targets of controls this emphasises the importance of ùn appreciation that 
any organisational action can be many different things at once” In understanding 
how a regulation may affect a corporation, a telling point made by Fisse and 
Braithwaite is that rather than espouse a particular model of the workings of 
organisation we must think in ‘radically different and plural ways’ so that we can 
employ different explanations simultaneously in order to deal with complex and 
often confused patterns of behaviour.” Such an eclectic explanatory approach 
offers a way to appreciate how in some respects, on some issues and at some times, 
directors may act as individual rational actors, at others they act as corporate 








58 It might be argued that many senior corporate staff do not focus on their liabilities and deterrence 
issues because they see governmental and regulatory threats as lacking substance and probabilities 
of sanctions as low — this contention 1s however at tension with those indications (noted above) 
that such senior staff really are concerned about punitive risks, that they are far from dismissive of 
punitive threats A further argument of more force, however, may be that fears about market 
pressures or other factors are more influential than worries about liabilities — see S. S. Simpson 
and C S. Koper, Deterring Corporate Crime’ (1992) 30 Ciiminology 201-229, 220 

59 On disorder within corporations see Ayres and Braithwaite, n 3 30-35. 

60 On deterrence efforts being based on perceptions of punitive risks rather than realities see Sumpson, 
n 17 above 42; G. P. Waldo and T. G. Chiricos, ‘Percerved Penal Sanction and Self-Reported 
Criminality: A Neglected Approach to Deterrence Research’ (1972) 19 Social Problems 522-540, 

61 It 1s conceivable that in companies exposed to relatively few regulatory osks, senior staff may be 
aware of liabilities and sanctions but not of company actrvities that are likely to involve breaches. 
In most UK companies, however, regulatory risks will be extremely numerous. 

62 See Ayres and Braithwaite, n 3 above ch 2 and Fisse and Braithwaite, n 54 above 119 and 
G. Morgan, Images of Organisation (Califomia’ Sage Publications, 1997) 

63 See Puse and Braithwaite, n 54 above 119 
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man/woman’ and at others they are driven by a changing and confused set of 
motivations in which individual and corporate concerns both play a role. It also 
highlights the extent to which decisions and policies may be made by groups 
comprised of individuals who respond quite differently to various stimuli.* On 
this view it will often be rash to deploy individual or corporate liabilities on the 
basis that they operate separately. The implication for control strategy is that it 
may not be wise to endorse too wholeheartedly those regulatory approaches that 
presuppose either that ratonal deterrence mechanisms operate or that clear 
distinctions are made between individual and corporate drivers of behaviour. 


THE LIMITATIONS OF PUNITIVE APPROACHES 

The above discussion points to some of the limitations of ‘punitive’, ‘command or 
‘deterrence’ approaches to controlling corporations by using criminal laws.® It is 
clear also that a number of severe difficulties are involved in assessing how puni- 
tive sanctions will work to stimulate internal controls. Corporations, it is worth 
emphasising, will often be confused and irrational about punitive risks; their staff 
may conflate individual and corporate liabilities; they may be poorly organised to 
deal with, anticipate or react to punitive risks and the effects of sanctions; their 
Boards may under-perform in supervising or providing leadership on punitive 
risk-management and they may be poorly-placed to assess how they and their 
staff are performing as risk managers. 

Even if it is conceded for the moment, that the above 1s an over-statement and 
that some companies, at some times and on some issues, do set out to act along 
rational lines, it cannot be assumed that when they do act on punitive risks this 
will inexorably lead them to respond with compliance. The prospect of sanctions 
may lead such companies and their staff to behave in ways other than straight 
compliance-seeking even on rational deterrence assumptions. Complying with 





64 See Fisse and Brathwaite, n 56 above 220 on ‘hard’, ‘vulnerable’ and soft’ targets and their different 
reactions to eg penalties and shaming devices. 

65 See the references at n 55 above regarding rational actor models of the corporation On the limits 
of ‘command regimes see R Baldwin and M. Cave, Understanding Regulation (Oxford: OUP, 1999) 
35-39, R Baldwin, ‘Regulation. After Command and Contro? in K. Hawkins (ed), The Human 
Face of Law (Oxford OUP, 1997), N Gunningham and P Grabosky, Smart Regulation (Oxford: 
Clarendon Press, 1998) 5—11, 38-50; Hawkins, n 3 above 13—16. On deterrence’ versus ‘compliance’ 
approaches to regulatory enforcement see the references at n 3 above plus Simpson, n 17 above ch 2 
and (for a spirited exchange) K Hawkins, ‘Compliance Strategy, Prosecution Policy and Aunt 
Sally’ (1990) 30 B J Crm 144; F Pearce and S. Tombs, Ideology, Hegemony and Empuricism’ 
(1990) 30 B J Crim 424; K. Hawkins, ‘Enforcing Regulation: More of the Same from Pearce and 
Tombs’ (1991) 31 B J Crm 427 On contrasts in national styles see D Vogel, National Styles of Reg- 
ulation (Ithaca: Cornell Unrvernty Press, 1986), S. Kelman, Regulating America, Regulating Sweden 
(Cambn MA: MIT Press, 1981). 

66 See gen Fisse and Braithwaite, n 54 above; Parker, n 55 above; Gunningham and Johnstone, 
n 54 above; C D. Stone, Where the Law Ends: The Social Cortrol of Corporste Behaviow (New York: 
Harper and Row, 1975), J Braithwaite and T Makkai, Testing an Expected Uulity Model of Cor- 
porate Deviance’ (1991) 25 Law and Soaety Review 7, R. Brown, Administrative and Criminal 
Penalties in the Enforcement of the Occupational Health and Safety Legislation’ (1992) 30 (3) 
Osgoode Hall LJ 691. On deterrence ın the environmental sector, see D Chappell and J. Norberry, 
‘Deterring Polluters The Search for Effective Strategies (1990) 13 Unrvernty of NSW LJ 97. 
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rules is one way to reduce the probability of suffering a sanction for breaching the 
rules. Other ways to reduce that probability might include creative compliance, 
bringing pressure to bear on the regulator (to discourage prosecution); shifting 
risk or blame on to the shoulders of individuals or outsourced business partners, 
or evasion, non-cooperation with regulators and concealment.” 

The prospect of possible sanctions may, moreover, induce companies to 
respond by a different strategy — that of reducing the impact of any sanction by 
such measures as taking out insurance, sharing risks or increasing corporate 
resilience. (Around a half of respondent companies possessed contingency plans 
to deal with impacts). On rational deterrence assumptions a company will balance 
the costs and benefits of compliance with the expected costs and benefits of 
non-compliance — to be calculated by inter alia multiplying the probability of 
having to pay a penalty and the quantum of any penalty (as ameliorated by any 
damage-limiting measures taken). Overall it will choose the combination of 
risk-reducing responses that maximises benefits over costs. 

Informed rational responses to punitive stimuli would, of course, have to take 
on board the complexities of assessing the quantum of sanctions and associated 
impacts. Here it is not possible simply to look to levels of fines. The survey dis- 
cussed above emphasises that penal effects may extend very considerably beyond 
the level of any fine imposed.” Reputational penalties may greatly exceed the 
value of any monetary penalty imposed” and other costs may be associated with 
such negative consequences as operational disturbances, managerial disruptions, 
worsened regulatory relationships and investor relations.” Worries about corpo- 
rate reputation, it 1s worth repeating, were said by respondents to be the main 
drivers of risk management activity and fears of corporate criminal penalties were 
pushed into second place by some margin.” A further point made more than 
once during fieldwork was, moreover, that ‘penalties’ are imposed on companies 
through punitive regulatory actions long before formal legal steps are taken — 
investigative processes may prove not only highly disruptive but extremely 





67 On management of liability nsks see Laufer, n 49 above; J. Black, n 54 above; R H Kraakman, n 
54 above and Simpson, n 17 above 51-52. On creative compliance see D. McBarnet and C Whelan, 
“The Elusive Spirit of the Law: Formalism and the Struggle for Legal Contro? (1991) 54 MLR 
848. Por a discussion of nsk-shifting by moving business activity to less rigorous legal environ- 
ments see C E Moore, Taming the Giant Corporation, (1987) 33 Crime and Delinquency 388, 
390-394. 

68 A further barrier to compliance 1s noted by Diane Vaughan In processes of deviance normalisa- 
ton corporate decisions, practices and cultures may stretch the boundaries of acceptable beha- 
viour beyond the legal so that non-compliance 1s routinised — see D. Vaughan, The Challenger 
Launch Deciston. Risky Technology Culture end Deviance at NASA (Chicago: Univernty of Chicago 
Press, 

69 Ear a aee Peal Ana aes chee DNS Blas Ss atone 
J. Scholz and W. Gray, ‘OSHA Enforcement and Workplace Inyunes’ (1990) 3 J of Risk and 
Uncertainty 283-303, 71-72 

70 See]. Karpoff and J. Lott, n 51 above (reports of allegations or investigations of fraud produced an 
average fall of 134 percent ın stock value). 

71 On reputational concerns, publiaty and ‘naming and shaming’ see Fisse and Braithwaite (1983), n 
56 above 247—249, and Fisse and Braithwaite (1993), n 54 above. 

72 On different motrvations to comply see the discussion in Parker, n 55 above 68-77 H. Genn, 
‘Business Responses to the Regulation of Health and Safety in England’ (1993) 15 Law and Policy 
219-233, Scholz and Gray, n 69 above; Fisse and Braithwaite, n 54 above. 
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damaging to reputations. Share prices, it has already been noted, can plummet as 
soon as prospective investigations are announced.” 

Predicting the potential effects of external penalties on internal corporate con- 
trols is extremely difficult for the above reasons but matters become even more 
complex when corporate informational positions are taken into account. In the 
second section above it was noted that very many companies find the imposition 
ofa criminal sanction surprisingly shocking,“ When interview data is put next to 
such findings, the portrait is of many companies drifting along largely unaware of 
their exposure to punitive regulatory risks and rather shattered when subjected to 
punishments and their ramifications — and here, it should be emphasised, the ana- 
lysis relates to top companies. 

Overall, then, the above does not offer a description of corporate behaviour 
that seems consistent with highly effective and rational regimes in which antici- 
pated penalties stimulate compliance. It might be argued that companies might be 
induced to respond more actively to punitive threats if punishments were made 
more severe or if campaigns were mounted to raise corporate awareness of puni- 
tive regulatory risks. There may well be scope for umproving compliance to a 
degree with such inducements but it should be borne in mind that most large 
companies already face a set of punitive regulatory sanctions that are severe and 
plentiful Current performance in dealing with information on potential sanc- 
tions suggests that the challenge of raising corporate consciousness across a num- 
ber of regulatory fronts may be daunting. The picture of companies painted here 
is, however, consistent with the findings of those researchers who argue that: 








the bounded rationality of organisations and top management means that many do 
not make rational cost-benefit calculations about compliance until something hap- 
pens to bring the risks of non-compliance to their attention. Economic costs which 
do not draw attention to themselves by generating some kind of crisis are often 


overlooked by busy management. 


It may be the case that sanctions, when imposed, do have an impact well beyond 
the quantum of a fine but such secondary impacts may stimulate extremely low 
levels of ex ante compliance-seeking behaviour because they are very poorly 
anticipated. Such poor anticipation is also evidenced by the low incidence of con- 
tingency planning discussed above and the general lack of sophistication we see in 








73 On stock market reactions to regulatory sanctions see Karpoff and Lott, n 51 above; W. Davidson, 
D. Worrell and L. Cheng, Are OSHA Penalties Effective?’ (1995) 92 Business and Society Review 25 
(suggesting that the fact of sanchoning rather than the quantum of the fine 1s what affects stock 
market movement). On the use of threatened investigations see C McCrudden, ‘The Commis- 
sion for Racial Equality’ ın R. Baldwin and C McCrudden, Regulation and Public Law (London: 
Weiden field, 1997). 
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ate ‘very strongly’ on their management of these ry risks 
n 55 above 69-70, A. Hopkins, Making Safety Work Sydney: Allen & Unwin, 1995) 88- 
Wha ie eee On post-sanctioning compliance see D. McCaffrey and D. Hart, 
Wall Street Polices Itself How Securities Firms Manage the Legal Hazards of Competitive Pressures (New 
York OUP, 1998). 
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those corporate plans that are used to limit the various kinds of damage that may 
be caused by the imposition of punitive sanctions. 

It would be a mistake to argue that weak contingency planning is the same thing 
as not being concerned or deterred by potential sanctions, but failure to plan may 
indicate at least a degree of risk underestimation or under-deterrence. If compa- 
nies are not anticipating, say, market or competition effects in planning they will 
not be responding rationally and, inter alia, may well be failing to act in an 
optimally precautionary (or compliance-seeking) manner in anticipation of such 
effects. 

The deterrent effects of punitive regulatory sanctions may operate inefficiently 
but it would be rash to move too quickly to the conclusion that compliance-seek- 
ing activity is more strongly influenced by direct regulatory actions taken after 
breaches than by ex ante deterrent effects. A number of commentators, notably 
Fisse and Braithwaite, focus on the direct effects of applying sanctions to compa- 
nies that have breached regulations and on the potential of strategies such as their 
Accountability Model to produce remedies and compliance.” This Model de- 
mands that companies which have been found to be in breach of a regulation 
show how they have used internal controls to respond to a regulatory breach.” 
Resource limitations do, however, mean that such direct actions can only be 
applied in the wake of a limited number of corporate breaches. Deterrence, for 
all its faults, may umpact more extensively on risk management and compliance 
activity. Three fifths of our respondent companies were aware of serious punitive 
consequences being imposed on organisations in their sector and, of those three 
fifths, over eighty-five percent said that this knowledge had impacted on their 
own punitive risk management ‘very strongly’ or somewhat’ This suggests 
that the punitive risk management systems of just over half of all respondent 
companies had been affected by the sanctioning experiences of other companies. 
The figure for the percentage of all companies who were similarly influenced by 
their own direct experience of sanctioning was around 40 per cent.” 

The limitation of the above argument, however, lies in evaluating respondents’ 
analyses of the effects of knowledge about the sanctioning of other companies. 





w Sec Fisse and Braithwaite, n 54 above esp ch 7. 

77 Inthe Accountability Model efficent, fair and open compliance seeking is seen to be produced by 
instituting processes for holding to account (companies are obliged by law to register a set of rules 
and pmnciples defining accountability in the organisation and this allows companies to furnish 
‘particularistic prinaples of responsibilities’) A low estimation of corporate knowledge and ra- 
tionality concerning regulatory requirements may lead to the view that accountability plans offer 
excessively modest assurances of delrvery on compliance even if it 1s assumed that these produce 
clear allocations of responsibility Survey respondents considered that problems of responsibility 
allocation were the seventh (out of nine) most important inhibitors of effective acon on punitive 
regulatory risks More important impediments to such achon were thought to be: lack of leader- 
ship; lack of resources devoted to rak management; lack of knowledge about regulations, lack of 
implementation of rak management policies; and lack of such policies On the problems of ap- 
plying systems—based approaches tn the face of corporate ignorance, incompetence or irrationality 
sec Gunningham and Johnstone, n 54 above 92, 

78 Forty-eight percent had direct expenence of sanchoning and, of these, 87 per cent said that this 
had impacted ‘very strongly’ (71 per cent) or ‘somewhat’ (16 per cent) on their risk management 
practices — this suggests that just over forty percent of all companies were influenced by direct 
sanctioning experience. 
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Common assertions that such knowledge impacted strongly on their own com- 
panies are difficult to reconcile with findings on unimpressive levels of board lea- 
dership, high levels of confusion, paucity of corporate information on punitive 
risks and so on. It may be appropriate to view the tensions between such findings 
and conclude that in many cases companies feel a shock to their system when they 
see other companies being sanctioned, but, even then, they are slow to turn such 
shock into substantial action on the ground in the shape of improved punitive risk 


management. 


THE LIMITATIONS OF PROACTIVE REGULATORY STRATEGIES 


The above offers a picture of UK companies that is likely to err on the optimistic 
side. Our survey looked at FISE 250 companies. Smaller, hard-pressed compa- 
nies are liable to be less well-informed and less organised in their responses to 
punitive regulatory risks.” Even so, the potential of ‘punitive? ‘command’ or 
deterrent’ approaches is seen in a bleak light. At this point it 1s worth considering 
whether, given the above analysis, there are grounds for greater optimism regard- 
ing some of the alternatives to ‘punitive; command or deterrence’ regulatory 
approaches — notably those strategies that involve proactivity from regulators in 
stimulating the self-regulatory capacities of corporations. 

A ‘proactive’ approach to regulation can be seen as one that demands not merely 
that companies state their lines of accountability on regulatory matters” but that 
they are called upon, and induced, to give regulators some advanced indication of _ 
how they are taking steps to inform themselves about their compliance obliga- 
tions, how they are developing policies on compliance, and how they are acting 
to ensure that policies on compliance are implemented.” 

Proactive regulatory strategies come in various guises but the discussion here 
centres on what has been called ‘meta-regulation, or the regulation of self-regula- 
tion.” ‘Meta-regulation’ serves as a useful focus in exploring the limits of proactiv- 





79 See Gunningham and Johnstone, n 54 above 3-5, 93-94. 

80 Asin the ‘Accountability Mode? of Fisse and Braithwaite, n 54 above ch 7. 

81 An early example of such a mechanism 1s contained in the Health and Safety at Work Act 197%, s 2 
(3) which provides that companies shall produce written safety policies A useful account of the 
development of ‘ystems-base? approaches to regulation in different countries 1s contained in 
Gunningham and Johnstone, n 54 above 36-53 and ch 3 (tracing the emergence of process-based 
standards and regulation that focuses on the system of work rather than individual deficiencies). 
The authors note (109) that the UK Health and Safety Executive's Accident Prevention Advisory 
Unıt devotes a third of its resources to auditing the performance of large firms rather than inspect- 
ing them in the traditional manner See also HSE, Policy Statement Our Approach to Permissioning 
Regimes (London HSE, 2003). For discussion of the proactive approach in UK financial services 
see C Goodhart and others, Financial Regulation (London. Routledge 1998) 51 passim On ap- 
proaches involving regulators’ assessments, or supervision of firms’ own rules and nsk assessments 
see J. Black, n 54 above 114-118; Basle Committee on Banking Supervision, An Internal Mode- 
Based Approach to Capital Market Risk Requirements (1995). On regulator/regulatee discusnons about 
the content of rules as well as compliance see J Black, “Tallang About Regulation’ [1998] Public 
Law 77. 

82 See P. Grabosky, ‘Unng Non-Government Resources to Foster Regulatory Compliance’ (1995) 8 
Governance 527, Parker, n 55 above ch 9. On‘management-based regulation’ whereby the regulator 
seeks to embed public goals within the management practices of a firm see C Coghanese and D 
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ity because ıt can be seen as a more strongly developed proactive regulatory strategy 
than, say, responsive regulation? enforced self-regulation’ or ‘smart regulation’ Re- 
sponsive regulation as put forward by Ayres and Braithwaite?” involves using the 
least punitive or interventionist regulatory actions in an effort to achieve compli- 
ance, but escalating in punitiveness and interventionism as regulatees fail to self- 
regulate and comply. ‘Enforced self-regulation’, as proposed by the same authors®™ 
involves the delegation of rule-making, monitoring and enforcement functions to 
companies but combining this with customised regimes of state oversight (which 
may or may not include direct public enforcement of the relevant rules). 

Both responsive regulation and enforced self-regulation can be seen as proac~ 
tive insofar as they offer a degree of stimulation to corporate self-regulation. 
‘Smart regulation’ is claimed by Gunningham and Grabosky to go further” by 
using a range of instruments and parties (not merely state regulation) to regulate, 
by engaging in responsive regulation across several different regulatory instru- 
ments and by offering ‘different but standardised regulatory paths to those with 
different credentials and motivations’. 

‘Meta-regulation’, as put forward by Christine Parker, is, perhaps, more pro- 
active than the three strategies described ın so far as it places central emphasis on 
the need for law, legal institutions and regulators to link the internal capacity for 
corporate self-regulation with the internal commitment to self-regulate — so as to 
build up companies’ commitments to, as well as their capacities for, self-regula~ 
tion. It directly addresses the necessity to develop internal motivations on self-reg- 
ulation. This can be done ‘by motivating and facilitating moral or socially 
responsible reasoning within organisations by inducing corporate crises of con- 
science through regulatory enforcement action, legal liability and public access to 
information about corporate social and legal responsibility. Legal liabilities, 
moreover, must be ‘tied to incentives for, and guidance on, standards for self-reg- 
ulation processes through restorative justice’™ 





Lazer, ‘Management-Based Regulatory Strategies ın] D DonhueandJ S. Nye (eds), Market-Based 
Governance (New York: Brookings, 2002) See also: J. Rees, Reforming the Workplace (Pennsytvania: 
University Pennsylvania Press, 1998) (on ‘mandated self-regulation’). Gunningham and Johnstone, 
n 54 above, put forward a ‘twin track’ approach that offers enterpmses a choice between a tradi- 
tional form of regulation and regulation involving the adoption of a safety management system. 
In the latter system employers and workers bear pnmary responnbility for reduang occupational 
injury and disease subject to a regime of governmental and third party overnght, incentives and 
sanctions On the regulation of self-regulation see T Wilthagen, Reflexrve Rationality in the Reg- 
ulation of Occupational Health and Safety’ in R. Rogowshi and T Wilthagen, Reflexive Labour 
83 Ayres and Braithwaite, n 3 above, see also Haines, n 3 above; K. Yeung, Secunng Compliance 
(Oxford: Hart Publishing, 2004, ch 6); J. Brathwaite, Restontive Justice and Responsive Regulation 
(Oxford: OUP, 2002) ch 2 See also J. Sigler and J. Murphy, Intensctive Corpoaste Compliance (New 
York Quorum, 1988) (government scrutiny reduced in return for self-regulatory vigilance) and 
eee Compliance (New York Quorum, 1991). 


85 Gunningham and Grabosky, n 65 above 398-402. 

86 ibid 402. 

87 Parker, n 55 above 246. On the development of organisational virtue’ see Haines, n 55 above chs 2 
and 7—10. 

88 ibid “Restorative Justice’ here involves a corporation in puting nght what has gone wrong (eg 


compensating an injured worker) but also ın identifying errors and putting in place systems and 
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A second requirement, for Parker, is that law and regulation should hold cor- 
porate self-regulation accountable ‘by connecting the private justice of internal 
management systems to the public justice of legal accountability, regulatory 
co-ordination and action, public debate and dialogue?” This can be done: ‘by 
providing self-regulation standards against which law can judge responmbility, 
companies can report and stakeholders can debate. This allows private manage- 
ment issues to become matters of public judgement?” 

Parker suggests that there are two main ways to use liability to increase a com- 
pany’s commitment to self-regulation. First, liabilities can be adjusted by reference 
to the company’ self-regulation programme.” This might involve making liabi- 
lity depend on the existence or otherwise of an effective self-regulation system” 
(as operates with due diligence defences for strict hability offences, or could operate 
by linking liability to non-adherence to governmental guidelines on compliance 
programmes). A second strategy is an accountability approach which uses the 
coercive powers of courts or regulators to require or encourage a company to im- 
plement a self-regulatory system when a breach has been alleged or has occurred. 
Here, a company would be placed on ‘probation’ until it institutes such a regime.” 

Regulators, moreover, can encourage compliance by further strategies such as 
using rewards and incentives to encourage compliance leaders to develop new 
regulatory and compliance approaches; mandating certain processes or technolo- 
gies; giving advice and education to regulatees; or stimulating commitment to 
self-regulation by enforcement action, liability or publicity.* 

Parker thus puts forward an ideal type of ‘permeable’ self-regulation in which 
corporate management is open to a broad range of stakeholder deliberations about 
values and legal regulation facilitates and enforces this permeation: 





safeguards to prevent, detect and correct wrongdoing in the future (eg redesigning a manufactur- 

ing process to eliminate pollution) see Parker, n 3 above 253-254 and generally Braithwaite, n 83 

above. 

ibid. 
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thid 256. See also Laufer, n 49 above 1382-1392, Gobert and Punch, n 2 above, 334-335 

See In Re Caremark International Inc Derwvative Litigation 1996 WL 549894 (Del Ch Sept 25 1996) 

discussed in Parker, n 44 above 257-278. 

On corporate probation see J Coffee, R. Grunen and C Stone ‘Standards for Organisational 

Probation’ (1988) 10 Whittaker L Rev 77, Fisse and Braithwaite, n 54 above 147-153, F Warwin 

and J. Schwartz, ‘Corporate Compliance Programs as 2 Component of Plea Arrangements and 

Civil Administrative Settlements’ [1998] J of Corporation Law 71-87. On varieties of strategy to 

encourage responsibility see Gunningham and Grabosky, n 65 above. The US Sentencing Guide- 

lines for Organisational Sanctions, Guidelines Manual (Washington DC US Government Prnt- 

ing Office, 1991) provide for an organisznon’ culpability scores to be reduced uf they have a 

reasonable compliance programme and lack of such a programme may (in larger companies) tig- 

ger a probation order — see Simpson, n 17 above 101-102. 

94 Parker, n 55 above 267-270 Ancillary tools for encouragement of self-regulation may involve eg 
licence condition concessions, exemptions from normal regulation; allowing companies the flex- 
ibility to account for outcomes rather than detailed processes, and allowing companies immn- 
nities for selfdisclosure and selfcorrection. F Warwin and J. Schwartz, ‘Corporate Compliance 
Programs as a Component of Plea Agreements and Civil Admunistratrve Settlements [1998] J of 
Corporation Law 71-87. On vaneties of strategy to encourage responsibility see Gunningham 
and Grabosky, n 65 above. 


8B KLE 


376 © The Modem Law Renew Limited 2004 


Robert Baldwin 





In the open corporation management self cutically reflects on past and future 
actions in the light of legal responsibilities and impacts on shareholders. They go 
on to institutionalise operating procedures, habits and cultures that constantly seek 
to do better at ensuring that the whole company complies with legal responsibil- 
ities, accomplishes the underlying goals and values of regulation and does justice 
in its im impact on shareholders (even when no law has yet defined what that 


involves). 


The ideals of ‘meta-regulation; as presented by Parker maybe easy to sympathise 
with, but the fieldwork discussed in this article highlights the seriousness of the 
challenges to be confronted by the proponents of such a highly proactive strategy. 
Two challenges in particular, are focussed on here.” 

A first is the difficulty of persuading corporate managers to see the world in 
anything like the same way that regulators view it. Commentators from a systems 
theory perspective, such as Luhmann and Teubner, have long pointed out how 
social sub-systems (such as economy, law, politics etc) are wedded to their own 
self-referential ways of understanding the world so that they fail to communicate 
unproblematically.” The fear is that the views that business managers take of reg- 
ulatory responsibilities differ in kind from the visions of regulators and do so to a 
degree that rules out effective dialogue. 

The interviews conducted for this research suggest that such fears are not 
ill-founded. When senior corporate managers talk of their punitive regulatory 
liabilities, the picture is not of a single set of regulatory liabilities (eg regarding 
pollution) to be dealt with rationally but ofa host of widely differing regulatory 
risks that are complex, incompletely known, or assessed and dealt with in an 
often unprioritised and highly reactive manner. More strikingly, when managers 
do act in an informed manner, they may not see compliance in the same way as 
regulators. The regulator may see non-compliance as ‘misbehaviour’ and the trig- 
ger of a sanction such as a fine but a business manager may see non-compliance 
as a mixture of business opportunities and risks.”” Such a manager may think not 
so much in terms of the need to comply as the need to behave in a manner that 
maximises shareholder returns as represented by the difference between expected 
gains and losses. Non-compliance may involve losses, but as already noted 
here and elsewhere,™ regulatory sanctions may be only a small aspect of losses. 
Also significant, and sometimes more important, may be reputational effects; 
operational disturbances; human resource implications, effects on markets or 





95 Parker, n 55 above 292~293 

96 On the particular challenges of applying proactive strategies to smaller companies, which are not 
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competitive positions; or relations with regulators, investors, consumers, business 
partners or suppliers. Managers may see regulatory liabilities as risks to be mana- 
ged, not as ethically reinforced prescriptions. As already indicated, compliance 
provides one way of managing such risks but other potential responses are 
risk-shifting and acting so as to limit the potential impact of a possible regulatory 
sanction. It has been noted that even before the latest governmental movement 
towards punitive regulation: ‘those multi-national enterprises that were in a 
Agee to do so were shifting the more dangerous and criminogenic aspects of 
oe to subsidiaries located in the third world or developing coun- 
Risk shifting by domestic outsourcing is a potential risk management 
ae closer to home as is taking such steps as: organising the business so that 
operations or production processes are not dramatically affected by the imposition 
of a regulatory sanction; developing public relations systems that can limit any 
reputational losses caused by regulatory sanctioning, developing contingency 
plans to reduce the market or competition effects of a sanction; working on 
stafiing arrangements to limit the human resource impact of sanctions, designing 
customer and supplier relationships that are resilient in the face of regulatory sanc- 
tions; increasing insurance arrangements to cushion liability; and concealing 
activities liable to give rise to regulatory sanctions risks (eg by silencing whistle- 
blowers). 

Companies may, at present, tend to perform quite unımpressively in taking 
anticipatory actions to limit sanctioning effects. If, however, corporate conscious- 
ness regarding punitive regulatory risks 1s raised through more ‘hard-line’ or 
punitive governmental and regulatory stances, it may well be the case that such 
‘resilience management’ is seen as the way forward rather than compliance. In so 
far as this proves to be the case, this may impose limits on the state’s capacity to 
induce companies to self-regulate in pursuit of compliance. To take an example, a 
strategy of varying the sanction imposed on a company ın accordance with the 
quality of 1ts compliance regime will be the weaker insofar as the company 
outsources relevant regulatory risks or insofar as the formal sanction fails to trig- 
ger ancillary impacts on the company because these are managed competently 
(eg reputational effects are limited by astute public relations). 

Pessimism about the possible alignment of corporate and regulatory objectives 
can be reduced, say some commentators, by fostering the integrity of individuals 
within corporations so that they can act to bring social and business values into 
alignment. Top managers and self-regulation professionals can, on this view, play 
an important role in producing such alignment and can be encouraged to do so 
where private managers are connected to public justice’ within corporations that 
are ‘permeable’ in the sense that they engage in a constant deliberative dialogue 
with their various stakeholders and regulators. 

Thus leads to a second major challenge faced by proponents of ‘meta-regulation’ 
on the Parker model This is to develop meta-regulation and to stumulate corporate 
self-regulation in a manner that produces coherence and harmony between corpo- 





101 J Gobert, ‘Corporate Killing at Home and Abroad? (2002) 118 LQR 72, 72-73 
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rate and social ends rather than confusion and conflict. In Parkers permeable cor- 
poration (which is conceded to be an ideal) it is advocated that corporate manage- 
ment should be open to a broad range of stakeholder deliberations about values 
and that managers should reflect on therr actions in the light of their legal respon- 
sibilities, potential impacts on stakeholders and inputs from regulators: (“The open 
corporation is the good corporate citizen in deliberative democracy’) 

Deliberative regulatory procedures are challenging at the best of times” but 
the strategy of stimulating corporate deliberations on self-regulatory activity is 
one that has to confront a particularly daunting array of difficulties. Hugely diver- 
gent interests are affected by the corporate activities to be selfregulated. These 
interests may range from those of managers and shareholders to regulators and 
interest groups; from employees to consumers; and from small business partners 
or suppliers to large conglomerates. These divergencies may be reinforced by dif- 
ferences in legal obligations and statutory objectives and duties. Where, accord- 
ingly, a corporation is encouraged to be highly deliberative regarding its 
potential actions, it may be difficult to be confident that such deliberations will 
produce agreements rather than dissent or that they will lead to action rather than 
deadlocks and stultification. Parker's hope is that more, and earlier deliberation, 
will allow open corporations to reap the reputational rewards of leadership and 
innovation’ ™® Others may fear that permeability and deliberation will, at least in 
some circumstances, lead to regimes of high-cost, high-friction management that 
are characterised by delays, obfuscations, fudges, indecisiveness, confusion and 
inaction.” Whether a given company has the resources and staff expertise to 
commit to such deliberation 1s an additional issue.** A yet further question is 
whether a company will see itself as a deliberative organisatior’ at all Many 
companies will see themselves in quite different terms — as organisations that sell 
products and services so as to make a return to shareholders within a framework 
of discipline by the market. Deliberation, they may think, is not what they are 
about and they will be ill-inclined to commit to it 

A different fear is that corporate managers may often see deliberations as mat- 
ters to be managed and upon which leadership is appropriately exercised. (This, 
they may estimate, is the only way to reconcile deliberation with the commercial 
need for fast, decisive action). They may, as a result, see the way forward as Selling’ 
certain policies and persuading affected parties that their way of self-regulating 
is appropriate. If such an approach flows from their self-conception, they are 
liable to develop deliberative’ procedures that are manipulated and controlled 
rather than genuinely participatory and which are distorted in favour of private 
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corporate ends rather than the pursuit of legitimate regulatory objectives. It might 
be argued that such fears can be overstated and that the professionalism of key 
actors such as compliance professionals, will reduce tendencies to manipulate 
self-regulation in pursuit of profits’ Such reassurance, however, might be more 
readily gleaned in businesses where the compliance professionals are necessarily 
close to the core of management — in say, the pharmaceutical industry where risks 
are technical and highly focussed, rather than in businesses where activities are 
highly disparate and risk portfolios are very extensive. In a general manufacturing 
and distributional enterprise with a variety of products, a host of risk areas will be 
involved and compliance professionals may be comparatively ill-positioned to 
influence general managerial culture. 

A further problem is that extremely divergent ways of seeing the world will 
often be involved in the above deliberations. (Systems theory, as noted, points to 
the difficulties posed when communications are sought between the words of 
business persons, regulators, politicians, interest groups, lawyers, risk professionals 
and so on) When corporations deliberate on compliance matters, experts in an 
array of fields may be called upon to speak to parties who are ‘lay’ in various 
respects. One possible way out of these difficulties is through ‘thick proceduralisa- 
tion’ — processes in which ‘mediators’ can play an enabling role by ‘translating’ the 
messages and logics of various systems or groups so that others can understand 
and so that communications can be facilitated across different systems and 
groups ™ In such processes the hope is that parties with very different perspectives 
can engage in effective deliberation. 

The challenge of making such deliberation work effectively and fairly, how- 
ever, is not inconsiderable. A first question is who is to take the lead in mediating 
and translating — the corporation, the regulator, a pressure group or another pri- 
vate or public body? Mediation contests, confusions, and fragmentations, may, on 
a pessimistic view, substitute for first order discussions. Even if responsibility for 
mediation is clearly and uncontentiously allocated, serious issues of democratic 
legitimacy and accountability may anse"? Nor can it be taken for granted that 
the regulators or corporations fulfilling the mediation role can do so with the dis- 
interestedness and expertise that is required if processes are to work to the general 
advantage.” The mediators will have their own world views, rationalities, areas 
of expertise and technical limitations. Carrying out the translator role demands 
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receptiveness to the world-views, logics and value systems of other actors and 
unrealistic demands may be made of translators’ commitments to open disclosure. 
The dangers are that the mediator/translator will lack the application and exper- 
tise to be able to unpack and translate the arguments of the various interests into 
forms that others can understand; that they fail to manage mediation in a way that 
is fair to all parties and avoids manipulation by the powerful; and that they fail to 
provide the focus that 1s needed if there 1s to be efficient production of policies, 
decisions or actions. 

Where, then, does this leave the argument? On the one hand, society 1s faced 
with the irrationalities and poor informational positions of even those companies 
that might be expected to be the best prepared to deal with regulation. 
This implies, as argued, that it would be rash to rely too heavily on punitive phi- 
losophies and rational deterrence models in order to achieve regulatory compli- 
ance. It suggests that a more effective route to compliance lies through more 
proactive stimulation of the self-regulatory capacities of companies. On the other 
hand, there are dangers in trusting too much to the capacities of regulators, com- 
panies and others to align the way that corporate managers and state officials will 
see the world, deliberative processes or regulatory requirements and objectives. 
The dangers that flow from excessive trust on this front are that the integrity of 
compliance professionals and senior managers will not lead corporations to act in 
a wholly public spirited manner, that corporations that are trusted to be open and 
permeable will be inefficient as orgamsers of deliberation (not to say as managers 
generally) or, worse, highly manipulative. The fear is that regulatory processes, as 
a result, will lack legitimacy and prove unfair, exclusive and inefficient. 

The way forward is to develop methods of working with corporate self-regula- 
tory capacities that are realistic rather than aspirational — that, for instance, both en- 
courage corporations to develop ways of complying with laws by, say, reducing risks 
of polluting, but accept that corporations may also take non-compliant or evasive 
actions by, for example, outsourcing riskaden activities or seeking to reduce the 
impacts of regulatory sanctions for polluting. Similarly, corporations can be encour- 
aged to engage in deliberations with parties affected by their actions (eg potential 
pollution victims) but it can be accepted that: such deliberations require resourcing; 
corporations operate without any basis of elective legitimacy and are unlikely ever 
to become fully oriented to ‘public concerns, they will see a tension between the 
permeable corporation and their desire to maximise shareholder return; and they 
will retain propensities to manage deliberations in their own interest. 

On the optimistic front, it can argued that what more proactive approaches to 
regulation may offer companies is encouragement to think about compliance and 
regulatory risks in a way that provides potential benefits to be offset against costs. 
Such approaches do not merely hold out a way to avoid the considerable penalties 
involved in sanctioning processes but potentially foster the development of 
means by which compliance-seeking can be integrated into the company’s 
wealth-creation system. ™* This integration into management can operate 
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positively so that compliance-seeking is driven not by the fears that can chill 
efficient risk-taking but because it is part of the process of informed and efficient 
risk-taking. 


CONCLUSIONS 


There is some evidence in the UK of a movement towards a ‘punitive’ stance on 
regulation. This can be seen in identifiable aspects of government policy, legisla- 
tion and regulatory rhetonc. It is less clear that regulatory enforcement practices 
have yet matched (or will inevitably match) the tough talking seen in the state- 
ments of some ministers and regulators. Senior corporate staff, nevertheless see the 
punitive climate as real, as liable to continue, and involving sanctions that are 
severe and only partly to be seen in terms of fines. There 1s evidence, moreover, 
that even top UK companies lack confidence about their abilities to deal with 
punitive risks and that they are often confused and ill-informed on such risks. 
They see board leadership as of primary importance in dealing with regulatory 
risks but less than half of senior staff seem to think that their boards are very aware 
of the regulatory risks they are running. 

There are lessons to be drawn for those who design regulatory systems 
and deploy criminal sanctions within those systems. A central message is that 
‘punitive; ‘command’ or deterrence’ approaches to regulation and enforcement 
are severely limited in potential since even top companies think in very 
confused, frequently very different, and very irrational ways about how to 
manage regulatory risks. Even when they do contemplate managing punitive 
risks, this may or may not lead to compliance. The best way to deploy criminal 
sanctions so as to encourage compliance, has, moreover, to involve facing up to 
the fact that even top companies will tend to be very slow to embrace external 
regulatory requirements within their internal control mechanisms. This 
prompts consideration of possible alternatives to punitive, command or deter- 
rence approaches — alternatives exemplified by proactive regulatory strategies, 
such as ‘meta-regulation’ — that seek to link legal sanctioning to broader 
corporate incentive regimes and involve demands that companies themselves 
generate explicit assurances on how they will proceed towards compliance. 
An analysis of corporate responses to regulation serves to emphasise, however, 
that proactive strategies need to be applied with an eye to the propensities 
of corporations: to limit the impact of sanctions; to manage their way around 
regulation; and to display strict limitations as legitimate, accountable, fair, 
expert and efficient mediators of regulatory deliberation. Proactive ap- 
proaches, just like punitrve approaches, have to deal with differences in the 
ways that corporations and state regulators see the world, regulation and com- 
pliance. 

As for the Government’ strategy, the movement towards a punitive stance on 
regulation may be driven by recently emergent public appetites for blame as much 
as by considered thoughts on regulatory strategy. It might be argued that a hard 
line approach to sanctioning corporations and individuals is not necessarily a bad 
thing since ‘big sticks’ may be valuable as underpinnings to enforcement regimes 
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that are self-regulatory.’ There are dangers, however, in the current governmen- 
tal policy line — dangers that would become significantly more pressing if regula- 
tory enforcement practices were increasingly to be led in a matching direction. 
These are first, that the punitive stance is too closely aligned to notions of rational 
deterrence so that it takes the eye off the need to ‘speak softly’ and develop ways to 
make best use of corporate self-regulatory capacities; ™ second, that directors will 
be daunted by potential liabilities and will become excessively risk averse; third, 
that non-executive directors will be increasingly reluctant to sit on boards; fourth, 
that regulatory tasks will become more difficult as companies increasingly out- 
source threatening risks and as responsibilities for regulated activities grow more 
diffused; and, fifth, that, in some contexts, compliance will be impeded because 
relations between companies and regulators will become more distant, more con- 
frontational and less conducive to cooperative methods of reconciling corporate 
and regulatory objectives.” 

All, however, is not lost. For corporate managers, a punitive regulatory climate 
creates opportunities for fleet-footed companies to turn compliance-seeking to 
positive competitive advantage by building it into the wealth creation process 
more efficiently than their peers. For regulators, the ongoing challenge is to use 
all available techniques to develop the self-regulatory capacities of recalcitrant and 
slow, as well as fleet-footed, corporations but to be wary of undue confidence 
about changing the word views of corporate managers. Proactive approaches 
offer ways to improve regulatory performance but provide no easy release from 
the perennial difficulties of reconciling regulatory and managerial perspectives. 








115 Por a sustained discussion of criminal sanctions as an underpinning to different enforcement stra- 
tegies see Gunningham and Johnstone, n 51 above ch 6, On deterrence and voluntary compliance 
being non-mutually exclusive see Ayres and Braithwaite (1992), n 52 above esp 40-41; N. Gun- 
ningham, ‘Beyond Compliance’ in B. Boer, R. Fowler and N. Gunningham (eds), Environmental 
Outlook (Sydney Federation Press 1994); Gunningham and Grabosky, n 75 above 69. 

116 See Ayres and Braithwaite, n 3 above 47 ‘where punishment is thrust into the foreground, it 13 
difficult to also sustain public — regarding modes of deliberation in the foreground’ 

117 On coercive regulation producing a reduction in mottvation to comply see E Bardach and 
R Kagan, Going by the Book (Philadelphia: Temple Univernty Press, 1982) 119, Haines, n 3 
above 219; Braithwaite, n 3 above; Ayres and Braithwaite, n 3 above 19-20, 47-49, T. Makkai and 
J Braithwaite, ‘Reintegratrve Shaming and Regulatory Compliance’ (1994) 32 Criminology 361, 
Fuse and Braithwaite, n 54 above 199-200; Sumpson, n 17 above 49-50 
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Tort, Insurance and Incoherence 
Jonathan Morgan* 


Some commentators have doubted whether, as 1s generally believed, ability insurance has hada 
significant expansionary effect on the law of tort. This article contends that the common assump- 
tion 1s, indeed, correct, and the crucial influence of insurance is clearly seen in the recent cases of 
Vowles v Evans and Gwilliam v West Herts NHS Trust. Once this has been acknowledged, the con- 
sequent radical incoherence ın the basis of tort law needs to be confronted. The argument here is 
that only through faithful adherence to principles of individual responmbility and corrective jus- 
tice, inherent as these are within the structure of tort law, can we hope to preserve coherence in 
the law of tort 





In an important article in this Review in 1995, Professor Jane Stapleton mounted a 
strong defence of the traditional view that surance (or insurability) should be 
irrelevant to liability in tort. In considering the distinctive aims and purposes of 
tort law, she denied that compensation and loss-spreading can be said to form part 
of those aims. A major reason being that the aim of ‘compensating injury’ is pre- 
sent and equally forceful in all cases, ie those where liability is imposed and 
those where it is denied, and thus it cannot justify any particular pattern of 


outcomes: 


In this sense it is as banal and misleading to say that the ‘function’ or ‘purpose’ of tort 
18 compensation as it is to say that the ‘function’ or ‘purpose’ of a petrol station is to 
dispense petrol: the question of interest is who is entitled to have the benefit dis- 
pensed and why.” 


The dismissal of such ‘truncated justifications as the basis for liability is entirely 
correct, with respect, and the present author would agree that only a rationale 
founded upon corrective justice can adequately explain the institution of tort law. 

He must, however, take issue with another of Professor Stapleton’ claims. The 
second strand of her argument was to deny a proposition which, one suspects, 
most tort lawyers would assume to be true, namely that the prevalence of liability 
insurance has been instrumental in a massive expansion of liability in tort; yet 
descriptive claims that courts routinely take insurance into account in shaping tort 
liability were dismissed by Professor Stapleton as ‘very weak’. Quite apart from 
the possible authority of any such communis opinio, her argument is in conflict with 
the empirical research in the field. Dewees, Duff and Trebilcock conclude from 
their survey of such evidence that imposition of liability, at least in motor accident 
and medical negligence cases, is strongly influenced by the wish to compensate 





* Corpus Chnsti College, Cambridge, Modern Law Review Scholar, 2003. Thanks to Professor Steve 
Hedley, who should not be taken to agree with the author's argument. 


1 ‘Tort, Insurance and Ideology’ (1995) 58 MLR 820. 
2 ibid 828 n 24. 
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via liability insurance.? Moreover, professed judicial reliance upon insurance 
needs to be explained. Hence, Professor Stapleton maintains that in cases of inde- 
terminate liability, the ‘reaf reason for legal concern is in ‘moral terms of the un- 
fairness’ of such liability, and that judicial references to insurance are merely 
shorthand for the indeterminacy problem, and therefore unnecessary.* Is there 
not a danger here of begging the question? Might the courts not view indetermi- 
nate liability as (morally?) unfair just because it is uninsurable, as indeed Lord Oli- 
ver stated in Caparo v Dickman indeterminate liability would ‘open up a limitless 
vista of uninsurable risk for the professional man’. 

Professor Stapleton also argues that most of the judicial references to insurance 
are somewhat equivocal, ‘at least as consistent with the judge merely observing 
that the relevant liabilities can be insured against as they are with the judge using 
the insurability of the defendant as part of the reasons which convinced him to 
impose liability on this particular occasion’.® To the extent that reliance on insur- 
ance has been overt, it is noted that the cases typically involve Lord Denning.’ 
While Professor Stapleton does not quite say so in as many words, the implication 
is that the adoption of a novel approach by Lord Denning, and nobody else, is a 
sign of heresy or unsoundness. To be fair to that extraordinary judge, he rather 
cultivated the Quixotic image himself Yet also, it should be remembered, his in- 
novations often won through in the end.* However that may be, it is undoubtedly 
the case that two recent decisions of the Court of Appeal provide unequivocal 
examples of insurance playing a central part in judicial reasoning — which cer- 
tainly cannot be attributed to Lord Denning. 

These cases will be discussed in the following sections. It is not to be supposed, 
however, that they mark some wholesale reversal of judicial policy since Professor 
Stapleton’ article. The change in the operation of the legal system, away from 
corrective justice and individual responsibility towards compensation and loss 
spreading, dates back to the early twentieth century. The courts today are the in- 
heritors of a partial revolution in the law, which they are powerless either to re- 
verse or to complete. Modern tort law is, at its heart, beset by flatly contradictory 
values. What, if anything, can be done to rescue the law from this state of incoher- 
ence is no trivial problem, but in order to address it, we must first of all acknowl- 
edge the reality of the tension. 


Vowles v Evans 


In Vowles, the Court of Appeal held that the referee of an amateur rugby match 
owed the players a duty carefully to enforce the rules of the game, so as to protect 





3 D. N. Dewees, D. Duff and M J Trebilcock, Exploring the Domain of Acadent Law. Taking the Facts 
Seriously (New York OUP, 1996) 

4 n1 above 830-831. 

5 [1990] 2 AC 605, 643 

6 ni above 827. 

7 ibid 827 n 20. 

8 cf Senuttons v Midland Silicones [1962] AC 446 and Contracts (Rights of Third Parties) Act 1999; 
Candler v Crane Christmas [1951] 2 KB 164 and Hedley Byrne v Heller [1964] AC 465. 
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their safety.” Morland J at first instance had relied upon the ability of the defen- 
dants to bear the losses as a reason for imposing the duty. The learned judge ex- 
plained the ‘justice’ of holding liable the Welsh Rugby Union (who had accepted 
vicarious liability for the defendant referee), in terms of spreading the loss across 
the whole game, instead of it falling upon the shoulders of ‘young men mostly 
with very limited income’. Moreover, the WRU enjoyed ‘lucrative television con- 
tracts’ in addition to gate receipts, from the professional game.” It was argued 
on appeal that this reasoning was not based on any evidence, and ignored the 
notorious financial difficulties of the WRU, and the concerns of public liability 
insurers about sporting events. Lord Phillips MR, however, rejected the appel- 
lants’ submissions. They were in effect hoisted by their own petard since, in turn, 
no evidence had been provided for them either, and no judicial notice could be 
taken of either the WRU’ finances, or of insurers’ intentions. Crucially, however, 
for present purposes, Lord Phillips went on to state: 


We accept that the availability of insurance, both to players against the msk 
of injury and to referees against the nsk of third party habulty could bear on the 
policy question of whether it is fair, just and reasonable to umpose a duty of care 
on referees." 


Thus, the trial judges general approach was correct. In the absence of 
evidence to the contrary, his assumption that it was open to the WRU 
to obtain insurance cover was a reasonable one to make. Thus, the nakedly distri- 
butive concerns which motivated Morland Js finding of duty were upheld 
on appeal. 

The contrast with earlier judicial attitudes is a sharp one. To a ‘tactful sugges- 
tion’ that insurance might be considered in the case of Davie v New Merton Board 
Mills, Viscount Simonds’ response was forthright: 


I will only say that this is not a consideration to which your Lordships should give 
any weight at all in your determination of the rights and obligations of the parties. 
The legislature has thought fit in some circumstances to impose an absolute obliga- 
tion on employers...It 1s not the function of a court of law to fasten on the fortui- 
tous circumstance of insurance to impose a greater burden on the employer than 
would otherwise lie on him.” 


Quite apart from the interesting questions of judicial knowledge and informa- 
tional limits which arise out of wes, the case shows clear judicial approbation 
for loss-spreading, via insurance, as a positive reason for imposing liability in neg- 


ligence. 








9 Be ee [2003] 1 WLR 1607 

10 [2002] EWHC 2612 (QB) Quoted by CA, ibid at 23 
11 ibid12. 

12 [1959] AC 604, 627. 
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Gwilliam v West Hertfordshire NHS Trust 


This case concerned the claimant’ injury at a fund-raising fair, organised by the 
defendant hospital, in whose grounds was held. This came about owing to the 
negligence of one of the contractors engaged by the hospital to provide the fair- 
ground attractions. The contractors, it turned out, did not possess public liability 
insurance at the time of the accident, and having settled her claim against them for 
£5000, the claimant proceeded against the hospital for the remaining cost of her 
injuries. The Court of Appeal was divided in its reasoning.” Lord Woolf CJ held 
that the hospital needed to inquire into the insurance cover of the contractors, in 
order to discharge the common duty of care owed to the claimant under section 2 
of the Occupiers’ Liability Act 1957. On the facts of the case, this was a necessary 
facet of the hospitals duty to satisfy itself that the contractors were indeed com- 
petent. Waller LJ reasoned somewhat differently to a similar conclusion. While 
organising a fair with such attractions as the one in question was not an 
‘ultra-hazardous’ activity, such as would exceptionally involve liability for the 
negligence of independent contractors under the non-delegable duty theory, it 
nevertheless involved a significant degree of risk to the general public. In such a 
situation, it would be farr, just and reasonable to impose a ‘lightly lesser duty’ 
upon the ocaupier, to satisfy itself of the contractors’ ability to meet a claim (here 
by carrying appropriate insurance). Both of their Lordships went on to hold that, 
on the facts of the case, the hospital had made inquiries sufficient to discharge the 
duty. Sedley LJ dissented strongly on the question of duty (while all members of 
the court concurred ın dismissing the appeal). He argued thar the extension of 
duty favoured by his brother judges was far from being an incremental develop- 
ment of the law, but rather ‘a jump across a factual and logical gap’ and, moreover, 
ajump that had potential to set in train extenstve and unpredictable further move- 
ments in the law. Such a move, he reasoned, should not be made in the absence of 
much more detailed information about its likely social and economic impact. 
With respect, the reasoning of both Waller LJ and Lord Woolf CJ is open to 
question. Waller LJs approach might seem, at first sight, neat and effective. An 
occupiers duty when employing independent contractors is not to be seen as an 
all-or-nothing question, involving strict liability where the contractor is engaged 
to perform ultra~hazardous activities, but merely the ordinary duty to take care in 
selecting the contractor, where the activities are not ultra-hazardous. Instead there 
is to be a gradation; a duty to take care that contractors are not only competent but 
also solvent or insured or both, in the situation of what we might call ‘somewhat 
hazardous activities. But such a scheme of rarefied nuance lacks all reality. The 
line between ordinarily hazardous and ultra-hazardous activities has proved quite 
impossible to draw, a prion, as witness the difficulties of the Court of Appeal in 
Salsbury v Woodland.“ Introducing a further tier of the Somewhat hazardous’ seems 
calculated to produce yet further judicial bemusement, and hair-splitting worthy 
of medieval scholasticism. Of course, the incoherence of this area of the law was 
painfully exposed by Professor Glanville Williams, who long ago described the 





B pone EWCA Civ 1041; [2003] QB 443. 
14 [1970] 1 QB 324. 
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theory of the non-delegable duty as one of the leading sophistries of tort law, and 
a ‘logical fraud.” This hardly provides a firm foundation on which to build such a 
novel extension of the duty of care. 

Both Lord Woolf CJ and Waller LJ treat the extension of duty as a modest, 

incremental development. The Lord Chief Justice, indeed, tries to limit his deci- 
sion to the facts, drawing the inference that failure to hold themselves out as g 
insured would mean that the contractors were unlikely to be a reputable firm. 
Yet Sedley LJ quite rightly emphasizes, in his dissent, the size of the step which has 
been taken. There 1s a very significant difference between protecting visitors from 
physical harm, and protecting them from inability to recover damages for such 
harm. This was clearly and explicitly appreciated by the Court of Appeal which 
decided Van Oppen v Bedford Trustees, an apparently inconsistent decision to the 
effect that that a school had no duty to advise parents to insure their sons against 
personal injuries sustained while playing rugby football.” But the crucial distinc- 
tion is glossed over by Lord Woolf when he denies at the end of his judgment that 
the claim against the hospital was for economic loss, even though this was how ıt 
was treated by the parties in their presentation of the case. His view would seem 
to be that the hospital’s duty was concerned only with the safety of the visitors and 
not their financial well-being as such, in the event of contractors proving umpe- 
cunious. This 1s hard to understand, for the clam would seem to be that the hos- 
pital employed uninsured contractors, and not unsafe ones. The duty to check on 
contractors’ liability insurance arises only by asserting a dubious equivalence be- 
tween impecunious/uninsured contractors, and incompetent/unsafe contractors. 
Such assumptions are part of an unconvincing attempt to obscure the ‘legal and 
logical distance’ identified by Sedley LJ. 

The implications of all this for Professor Stapleton’s descriptive argument are 
profound. In effect, the reasoning of the majority imposes a duty to check that a 
third party who exposes the claimant to risk carries appropriate liability insur- 
ance. This is astonishing for the traditional view that insurance is irrelevant to 
liability in tort in Gwilliam, not to be insured, or even not to verify the insurance 
of another, in itself constitutes tortious negligence. Negligence because without 
that insurance, the victim fails to be compensated for her injuries. Despite his 
doubts, Sedley LJ agreed that the extension of duty was an attractive one in princi- 
ple. He observed that the extension 


meets important goals of distributive and corrective justice by recognising that in 
modern society the cushioning of imported risks by insurance is a form of care which an occu- 
pier ought reasonably to extend to a visitor.” 





15 ‘Liability for independent contractor’ [1956] CL] 180. In Bottomley v Todmorden Cricket Club [2003] 
EWCA Crv 1575, Brooke LJ observed that while the Court of Appeal remained bound by authority, 
‘tt may well be that the House of Lords today would prefer to avoid subtle distinctions between 
what is and is not “extra-harardous 

16 n 9 above 15. In Bottomley n 15 above, lack of public ability insurance was but one of many factors 
waa led inexorably to the sous that the aptly named Chaos Encounter had not been a 

acco bea ia aS cal display. 

7 [1990] 1 WLR 238 Not d Pod WoelfCL arily distinguished by Waller LJ with a reference to 
the ‘special factual arcumstances’ in Gwilliam, ibid 42. 

18 ibid 54 (emphasis added). 
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The same sentiment runs unarticulated through Lord Woolf’s bracketing together 
of the unsafe and the uninsured contractor, and through Waller Lfs conclusion 
that it would be fair, just and reasonable to require an occupier to verify the liabi- 
lity insurance of his contractors. All three judges would seem to agree that the 
overriding purpose of liability in tort is to compensate loss by spreading it 
through an insurance pool, and therefore that a failure to bring this about by fail- 
ing to carry insurance is itself, in principle at least, a wrongful act. 


INSURANCE AND THE COMMON LAW TRADITION 


Although the cases described above are recent, they are only the working through 
of much earlier changes in the law. We might take the crucial date as 1930, when it 
became compulsory by statute for motorists to carry liability insurance. This 
marks a radical departure from the attitudes towards insurance of the pre-indus- 
trial age. As André Tunc has said, 


at the beginning of the nineteenth century, liability insurance would have been un- 
thinkable. It would have been considered as immoral to take out an insurance 
against the consequences of civil lability as to take out one against the consequences 
of criminal liability.” 


Such insurance would therefore have been of doubtful validity. In Delanoy v Rob- 
son in 1814, where the Common Pleas commented that to insure against the con- 
eon of a wrongful act would be illegal, the relevant insurance policy 

covered damages payable by a ship-owner in consequence of his ship running 
down another. 

Liability insurance as such seems not to have been available until the late nine- 
teenth century.” Judicial attitudes to it seem to have undergone a rapid transfor- 
mation. In what is the standard American citation for the lawfulness of such 
insurance, Breeden v Frankford Marine Insurance in 1909, Woodson J registered a 
lengthy and powerful dissent on the grounds that liability insurance removed 
the incentive to take care which tort law was designed to provide, and further that 
the insurers’ involvement in the defence of the suit was illegal maintenance of ac- 
tion, stirring up litigation which would otherwise have been amicably settled, and 
oppressing the weak through their battery of ‘able lawyers and skilled agents.” 
The majority of the Supreme Court of Missouri dismissed these arguments in 
short order. First, the insurer had an interest in the suit which prevented its being 
an ‘intermeddler’.” As for the wider argument of public policy, the majority ob- 
served that the lawfulness of liability insurance had been ‘uniformly held sound 








ba Bere POLES AROE Lay ROTERE DRAE en Noles Pare noe 

21 The first employers’ lability policy dates from 1880, and motor vehicle insurance from 1896 H. E 
Raynes, A History of British Insumnce (London: Pitman, 2™ ed, 1964). 

22 220 Mo 327, 119 SW 5%. 

23 ‘The operation of the tort litigation process shows, however, that Woodson J’ point has a good bans 
in fact. See H Genn, Hard Bargaining (Oxford: Clarendon Press, 1987) 
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. [and] recognized as legitimate and wholesome in all courts and in every avi- 
lized country’, Even in 1909, then, 1ts legality was too well established to be ser- 
iously open to challenge, and it does not seem to have been doubted since.” 
While English law has not yet reached the position that a deliberate wrongdoer 
can recover indemnity from his insurer — and nor, more to the point, may the 
victim claiming through him” — the House of Lords has had no difficulty ın 
holding the Motor Insurers’ Bureau liable to pay for the wilful and criminal acts 
of an uninsured driver.” The contrast with the early nineteenth century is 
marked. The pull of compensation is a strong one, and as Professor Clarke com- 
ments, the force of this factor generally overcomes any scruples in the court about 
the advantage to the wrongdoer of enforcing his insurance, which is seen as inci- 
dental.” However, Tuncs comparative survey notes that liability insurance 
‘directly conflicts with the philosophy of tort law’, concluding that its interna- 
tional prevalence has consequently led to an (unlamented) decline in individual 
responsibility.” The one notable exception, in 1983 when his entry was written, 
was, of all places, the Soviet Union.” 

While the statute of 1930 was suggested above as the turning point, and while 
the ‘oil and water’ approach to statute and common law is alive, and well enough 
to pain Professors Beatson and Zimmermann,” it should not be thought that, on 
this occasion at least, we have seen a collectivist approach imposed by legislative 
fiat on the individualist common law. As shown, the courts’ attitudes to lability 
insurance had been transformed from an earlier hostility, long before 1930. While 
Sedley LJ, dissenting in Gwilliam, observed that duties to insure had hitherto 
always been imposed by statute, his objection was not that such a duty is repug- 
nant to common law values, and so could derive only from a statutory imposi- 
tion. As revealed in the quotation above, Sedley LJ also accepted the ‘justice’ of 
requiring that the victim be compensated, and the losses spread through insur- 
ance. His concern was rather that the court lacked the social and economic data 
necessary to assess the implications of the change. 

The absence of such data, necessary for informed policy-making, is an obvious 
reason for restraint in judicial development of the law in polycentric contexts.” 
This does not seem to have deterred the Court of Appeal in Vowles v Evans, how- 
ever, which, having acknowledged explicitly the limits of its knowledge as to the 
financial position of the WRU and the insurability of the risk, nevertheless went 
on to assume that insurance would be available {and also that people would not be 
deterred from volunteering their time to referee matches, by potential suits from 
injured players). Professor Hugh Collins has championed the regulatory potential 





24 See also M. C. McNeely, ‘legality as a factor in lability insurance’ (1941) 41 Columbia LR 26. 

25 Chariton v Fisher [2001] EWCA Crv 112; [2002] QB 578. 

26 Gardner v Moor [ AC 548 

27 M A. Clarke, The Law of Inumnce Contracts (London: LLP, 4" ed, 2002) 806. 

28 n 19 above no 93 

29 See B. Rudden, Soviet Insumnce Law (Leiden: Sythoff, 1966). 

30 J Beatson, ‘Has the Common Law a Future” [1997] CL] 291 and ‘The role of Statute in the Devel- 
opment of Common Law Doctrine’ (2001 117 LQR 247, R. Zimmermann, ‘Statuta sunt stricte 
interpretanda? Statutes and the Common Law: a Continental Perspective’ [1997] CL] 315. 

31 Clancally, L. L. Fuller, The Forms and Limits of Adjudicaton’ (1978) 92 Harv L R 353, especaally at 
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of private law, as developed by the common law ‘process’.* Naturally, be is alive to 
the limitations of judicial knowledge. He suggests that more extensive socio-eco- 
nomic data be placed before the courts via Brandeis Briefs and the like. We might 
note that the US Supreme Court relied on empirical data indicating that the num- 
ber of negligent accidents had not increased with the growth of liability insur- 
ance, as long ago as 1925.” That the English courts, with stately progress, might 
now be taking a similar path is shown in a recent case in which the Secretary of 
State for Transport was permitted to intervene in an action for breach of statutory 
duty by an injured road-user, against the operator of the Sheffield tram system.” 
The potential financial impact upon public tramway operators was said by the 
majority of the Court of Appeal to interest the Minister to a sufficient degree. 
Sedley LJ would not have granted permission, but he approved of interventions 
in private law cases in principle, where a Special policy element’ was present. He 
suggested Heil v Rankin as such a decision,” mentioning a representative body of 
insurers’ as a potential intervener. As Heil has been lambasted as an essentially leg- 
islative decision barely bothering to masquerade as a judgment,” Sedley LJ is on 
safe ground with his example. But can the line be held there? Would not insurers 
properly be interested in every case extending (or restricting) the range of insured 
liability, including Gwilliam and Vowles? Although since the reality is that insurers, 
rather than the nominal defendants, defend such claims, the issue of insurers’ in- 
tervention may be academic. 

The courts seem to be aware of the limits on their knowledge, inherent as these 
are in the ‘triadic’ structure of adjudication. Yet there is considerably less agreement 
over the proper lessons to be drawn from this.” In tort cases at least, the role of 
insurers 1s being explicitly acknowledged, showing once again the courts’ recog- 
nition of the vital role of insurance in the actual working of the law. 
Reform of the law by legislation naturally does not suffer from the same informa- 
tional limits as disable the courts — and being legally sovereign, Parliament is also 
free to ignore earlier legal principles, and set the law on an entirely new 
track. Such a change of direction may sometimes meet with strong resistance in 
the courts.” On the use of tort as a means of compensating accident victims 
through insurance, however, courts and Parliament seem to have been pulling 


together. 





32 Regulating Contracts (Oxford OUP, 1999). 

33° Merchants’ Mutual Auto Insurance Co v Smart 267 US 126. 
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37 So, Peter Cane has argued that Collins, n 32 above, recruits tort law into the regulatory project too 
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THE INCOHERENCE OF MODERN TORT LAW 


Professor Stapleton conceives tort law to be a system of individual responsibility, 
having corrective justice as its goal” Systems with the aims of compensation 
and loss-spreading, by contrast, embody a form of distributive justice, through 
collective responsibility for injury. The use of the Aristotelian terms is not un- 
controversial. They are best seen as abstract, structural categories: distributive jus- 
tice addresses the fair distribution of goods across the community in question, 
as a whole, corrective justice is concerned only with ensuring the fairness of an 
interaction between two particular actors. Claims that the distinction between 
distributive and corrective justice explains the distinction between public and 
private law have been doubted. However, even such critics of corrective justice 
theories acknowledge that they provide a good justification of tort law, at least.“ 
The bilateral structure of a tort action, being a claim by an injured person for a 
remedy from the person responsible for that injury, has been described as the true 
embodiment of corrective justice“? We might think, with Professor Peter Cane, 
that a ‘less mysterious’ way of making this point about corrective justice is to say 
that ‘tort law is a system of rules and principles of interpersonal responsibility for 
harm done and suffere?.” This most basic notion, of a victim bringing an action 
against a wrongdoer for harm inflicted, has deep historical roots in the Western 
legal tradition. Moreover (and consequently), the basic premise of individual 
responsibility (we bear our own losses unless another is responsible for them) per- 
vades the entire law of tort, and all of its major doctrines, whether on duty, breach, 
causation, or defences such as contributory negligence and volenti non fit injuria. 
Notwithstanding the transformation in attitudes to the ‘point’ of tort law evi- 
denced in and caused by the liability insurance phenomenon, this core structure 
of tort remains firmly in place. Any plausible interpretation of tort law, therefore, 
must proceed on a theory of individual responsibility, if it is to fit with the exist- 
ing rules. In developing the common law, the courts should have individual 
responsibility firmly in mind, ıf the law is to maintain its coherence. 

Professor Stapleton maintains that this 1s, in fact, what the courts do. But that 
descriptive claim is, with respect, unconvincing. The approach of the courts when 
developing the law has, in fact, frequently been to treat tort as a compensation and 
loss-spreading scheme, via the pervasive phenomenon of liability insurance. 
Vowles v Evans is just a recent, open acknowledgment of a long process of liability 
expansion, in a way painless to insured defendants but beneficial to injured clai- 
mants, which has been going on for decades. Gwilliam takes this to a whole new 
level, with failure to insure against liability itself a tort at common law. What has 
taken place with the growth of liability insurance is not a change in legal rules, 
but a flip in the whole mind-set. Compensating victims is seen as the primary 
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purpose of insurance, instead of being a device ancillary to tort, to protect the 
insured.“ 

The tearing of tort away from its historical roots has not been due to liability 
insurance alone. Even before the rise of this phenomenon, and indeed in the very 
hey-day of the fault principle in the nineteenth century, vicarious hability stood 
in flat opposition to the principle of individual responsibility. Vicarious liability 
had existed in the earlier common law without apparent difficulty, but with an 
increasing emphasis upon personal fault as the basis of liability, the courts found 
such cases increasingly awkward from the 1790s onwards. Professor Ibbetson 
comments, however, that the doctrine came to be viewed as based merely on pol- 
icy and convenience: ‘Deprived of any r principled basis, it rapidly settled down 
into a set of more or less arbitrary rules’. And while vicarious liability itself was 
never directly attacked, whether by courts or commentators, its operation was suc- 
cessfully eviscerated in the second half of the nineteenth century, by the doctrine 
of common employment.“ Yet the doctrine itself remained in the law, to revive 
fully as changing attitudes to compensation led to the final legislative abrogation 
of the common employment doctrine.” Similarly, the legal liability of corpora- 
tions (notably railways companies) was another established legal fact of life’ in the 
nineteenth century rather difficult to square with the view of tort as individual 
wrongdoing. As corporations increasingly became the norm as defendants in tort 
cases, so the link between legal liability and moral delinquency became ever wea- 
kened.“ Today, we may confidently assume, tort damages will invariably be paid 
by an employer, or a corporation, or a liability insurer ~ and most likely by an 
insurer indemnifying a corporation against its vicarious liability.” 

Thus, as Professor Atiyah has powerfully argued, the tort system in its opera- 
tion today no longer functions as a system of personal responsibility/corrective 
justice, since the actual tortfeasor never pays a penny.” Attempts have been made 
to argue that corrective justice does not require that the actor responsible for the 
injury actually pays, only that he is liable (and has the responsibility for dischar- 
ging that liability, whether from his personal funds or otherwise). With respect, 
such arguments do not ring true. While we have not quite reached the position 
which had emerged very early in some American states, whereby victims may al- 
ways sue the liability insurer directly, the reality is that, whatever the name of 
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the case in the law reports, it is the insurer which is the actual defendant. Indeed, 
insurers must pay out to the victim ofa road accident in respect of which liability 
insurance is compulsory, even when they would be entitled to cancel the policy 
(ie against the insured driver). Furthermore, even when a tortfeasor—driver is un- 
insured, the victim has an action against the Motor Insurers’ Bureau. As for vicar- 
ious liability, while the law has not formally developed to hold the master liable to 
the exclusion of the servant-tortfeasor, the reality is that employers do not seek to 
recover an indemnity for such damages from their workforce, and the courts have 
come close to holding such an indemnity urrecoverable.™ As Atiyah says, there- 
fore, persons who are actually responsible for causing personal injury through 
their negligence would seem never to pay, and the actual working of tort is as a 
system of compensation. It needs to be justified as such.” 

The problem with viewing tort as a compensation scheme, however, is that in 
those terms it is an abject failure. The restricted availability of compensation in- 
herent in the bilateral structure of tort law simply makes no sense at all, in terms 
of loss-spreading and accident compensation. What system of compensation 
would sanely base entitlement upon the fault of another, as opposed to the needs 
of the injured? Not that this ıs necessarily a criticism of tort itself, for it was not 
designed’ as such a scheme. We would not venture to criticise a case of Veuve Cli- 
quot for its ineffectiveness as a fire extinguisher. It is the decision to turn an 1tem 
perfectly well-made in its own terms to a purpose for which it was never designed 
which is at fault. To compound this fundamental unsuitability, the tort system is 
extremely costly to administer. The need to inquire into questions of fault and 
causation, the complexity of quantifying loss under the restitutio in integrum prin- 
ciple, and the tradition of legal representation and even expert witnesses for each 
party — all is very expensive. These features are (quite deliberately) not duplicated 
in the state benefits system, which 1s accordingly much more efficient to run. The 
admunistrative costs of a compensation scheme are umportant, for the smaller the 
running costs as a proportion of the finite funds available, the higher the levels of 
compensation that will be payable, or the more victims that may be brought un- 
der its egis, for a given sum. For all these reasons, tort law is just about as wasteful, 
arbitrary and unfair a compensation system as anyone could devise." 

What we see, therefore, is a disjunction between the internal structure of tort 
law, and the external effects and social purpose of the tort ‘system’. Internally, the 
law ın all its fundamentals remains structured around the idea of personal respon- 
sibility, yet, as Professor Atiyah convincingly argues, this theoretical structure 1s 
dangerously undermined by the social employment of tort-and-insurance as a 
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(third rate) system of compensation for injuries. The amalgam of such distinct 
conceptions of tort might seem an unhappy one. Indeed, it can be argued that as 
corrective justice and distributive justice are mutually exclusive,” any attempt to 
combine them must result in fundamental contradiction. Professor Ernest Wein- 
rib has built a powerful theory on this foundation, arguing that private law must 
be understood solely in terms of corrective justice. A private law suit is concerned 
only with the position of the parties to it, and not with wider social effects; more- 
over, private law is non-instrumental, concerned with the internal coherence 
(immanent rationality’) of the law: ‘Law is not so much an instrument in the 
service of foreign ideals as an end in itself, constituting, as it were, its own ideal.* 
It follows from this that private law is incapable of functioning as a compensation 
scheme, which would of necessity be concerned with the distribution of benefits 
across society as a whole, between whole categories of persons (accident victims, 
disease victims, motorists, employers, etc) and not only between particular par- 
ties. As noted above, there would undoubtedly be practical problems in trying 
to construct rational distributive rules through private law-suits, given the infor- 
mational limits inherent in the two-party litigation structure. Professor Weinrib’ 
claim, however, is much stronger, based on his conception of the fundamental 
nature of legal reasoning, and not merely upon practical considerations (which 
could be engaged with, eg by changes to court procedure). To introduce any de- 
gree of instrumentalism into private law discourse creates ureducible incoherence, 
he argues, since instrumental considerations are logically incompatible with the 
corrective justice basis of that realm of the law. 

Such a strong claim is bound to attract its critics. Professor Weinrib is described 
as otherworldly’, and is castigated for addressing problems of legal coherence by a 
flight into impoverished abstraction.” His conception of law is ‘timeless’ only in 
the sense that it has never existed in reality; his requirement for legal coherence 
is so demanding that no actual legal system has ever Irved up to it. Weinrib in his 
seminal article on legal formalism appreciated that he was confronting the legal 
mainstream. Paradoxically, he admitted, the only groups of legal philosophers to 
take coherence seriously were Critical Legal Scholars, and formalists (viz him- 
self)? Of course, he sought to argue that the ‘myth’ of coherence attacked by 
CLS was in fact true, at least 1f private law were to be understood ‘immanently’ 
(ie through itself) as an embodiment of corrective justice. 

Legal coherence, one would have thought, must be shared as a universal aspira- 
tion by lawyers (and even legal philosophers), and is not the sole concern of Pro- 
fessor Weinrib. Quite what ‘coherence’ requires, however, is immensely 
controversial. Pluralism is a dominant theme of the moment in political 
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discourse, and many of Weinrib’s critics have indeed drawn upon pluralism of 
legal values, as both necessary and desirable. Certainly, this sounds appealing in 
the abstract, whereas Weinrib’ insistence on one dominant purpose of law with 
which all rules must cohere, is worryingly restrictive. Nevertheless, pluralism's 
proponents must answer the objection that, when two of their cherished, incom- 
patible values collide in a particular case, ‘the theory will be normatively, descrip- 
tively and analytically arbitrary and indeterminate in terms of specifying which 
competing norm(s) will predominate’. 

One proposed way out of the impasse is to employ Niels Bohr’s method of 
‘complimentanty’, ie the simultaneous application of two mutually exclusive con- 
cepts to explain a phenomenon. Whatever the method’ explanatory power in 
its original realm of sub-atomic physics, the present author (and he suspects most 
lawyers) would enter Alice’s demurrer here, upon being asked to believe six 
impossible things before breakfast.” A more promising approach is to resolve 
conflicts between values by a set of meta-principles (and ultimately a master 
principle), explicitly designed to order the values, and so to resolve such conflicts. 
This is not the same as strict monism, for it allows disharmony among the sub- 
principles (ie at the level of ordinary discourse). This approach certainly seems to 
meet the concerns of indeterminacy, although we might think ıt moves decisively 
away from pluralism as usually conceived. However, proponents of pluralistic 
theories have not yet sought to identify any such meta-principles of conflict reso- 
lution. It is certainly not obvious what the content of these would be, in English 
tort law. As Professor Weinrib comments in response to this argument, we surely 
cannot simply assume that the present rules of tort just happen to represent the 
optimum, maximally coherent mix between deterrence, compensation and cor- 
rective justice. Such a Best Possible World would be a coincidence worthy of Dr 
Pangloss.” 

It is hard to resist the conclusion, then, that the current situation in English tort 
law, where individual responsibility battles against collectivist compensation, is 
radically incoherent.” Most of the rules of tort law as they have historically 
evolved are unintelligible from the perspective of compensation — and, of course, 
vice versa. Attempts to find some middle way will fit neither conception, and 
satisfy nobody. Decisions are therefore likely to oscillate wildly between the two 
poles — and an irreconcilable set of decisions has indeed been the predictable pro- 
duct of the current doctrinal tension in the law. Truncated justifications should be 
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eschewed — those that, like compensation, purport to explain tort law, but cannot 
explain its limits (ie the many cases where compensation is not available for injury, 
in tort) The only way to have a consistent and coherent tort law is to choose 
which vision to promote, and to stick to ıt. 

As for which we should choose, this is, no doubt, a political decision. It would 
probably not break any rules of etiquette to go into political questions in a law 
review article, but the primary purpose of this paper, at least, has been critically 
to review the state of the law. In answering the question “What Is To Be Done?’, 
therefore, the answer must be one useful, and acceptable, to lawyers and the 
courts, above all. Once this modesty of purpose has been grasped, the choice is 
really self-executing. 

That corrective justice and personal responsibility form the basis for tort law, 
historically, has been stated more than once in the above. Whether or not this is a 
good thing, it is a fact. The rules, principles, doctrines and maxims of tort law are 
premised on that basis. While it is no doubt the case that, given the contingencies 
of its long historical development against a range of background theories, com- 
mon law is never likely to be the pure embodiment of any one, particular philo- 
sophical viewpoint,” the rules of tort, it ıs submitted, show a high degree of 
coherence with the paradigm of personal responsibility. Given such a starting po- 
sition, it would be extremely difficult for the courts to reform tort as a collective 
compensation system, by development from case to case. Jt may be true that a 
consistent theme of common law history has been the abuse of its elementary 
ideas,” as seen in, say, the creation of a new law of contract out of the law of tort 
(trespass on the case for assumpsit), in the sixteenth century. But as English law 
has lost its purely formulary, writ-based system, and has become ever more con- 
cerned with legal substance, such exploits are no longer possible. Once the 
conceptual structure has come to the surface (with academic theorization of the 
law — in tort we might date this to Pollock’ textbook of 1877), to bridge yawning 
conceptual divides by gradual, casuistic development becomes much more diff- 
cult.” The point may be put in Dworkinian terms: however politically just and 
desirable the favoured decision (let us say, tort law as accident compensation), it is 
not legally justified unless it ‘fits’ or explains’ the exisiting law, to the relevant ex- 
tent. Notoriously, Professor Dworkin never actually says how much ‘fit’ is required 
as against how much desirability’, and given that the two are incommensurable, we 
would seem ultimately to be required just to choose. Even if we assume that there is 
just some minimal requirement of ‘fit’,”* it is implausible to maintain that the com- 
pensation’ view could fit with existing tort law. They everywhere conflict. 
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Examples of such limits on common law development are no doubt legion. 
Instructive is the Canadian case of London Drugs v Kuene, where La Forest J con- 
cluded, after an erudite consideration of vicarious liability, that the purpose and 
basis of the doctrine was such that the master should be liable to the exclusion of the 
servant. This, he held, would fit better with the reasons for recognising vicarious 
liability, in the first place.” The majority of the Supreme Court, however, held 
that this was too radical a step to take. Vicarious lability developed historically 
by making the master liable for the servant's tort, and it would not ‘logically’ be 
possible, given those origins, for the servant to drop out of the picture alto- 
gether.” If, as this suggests, it is not possible to perfect particular doctrines in line 
with the generally accepted explanations for them, because their historical shape is 
irreconcilable with the development, how much more difficult it would be to 
transform the entire law of tort, to function as a compensation system, through 
the process of common law development. It would be undesirable even to try. 
Quite apart from the massive unsettlement certain to result for decades, at least, 
while the changes were being worked through, the end results would probably 
never entirely throw off the old law. Any scheme developed out of the tort law of 
today would persist with many of the features which are irrational and undesir- 
able in any properly designed compensation system. Professor Simon Deakin 
draws an analogy with ‘bricolage’, a term of art from social anthropology and 
biology implying the use of the existing structures or devices at hand, rather than 
starting from scratch, when innovating in design. The adapted structure stays em- 
bedded long after its original function has disappeared, although clearly this may 
not be the optimum design outcome” Common law development and genetic 
evolution are equally powerless to throw off the inheritance of the past.” 

On the other hand, “Whatsoever the Queen in Parliament enacts is law’ — 
which, to extend the last metaphor, would equate with a Creationist approach to 
the origins of life. Whatever its status ın biology, it is of course an axiom of Eng- 
lish legal development. Consequently, it is open to the legislature to reform the 
law so as to replace tort with a compensation scheme. Only Parliament has legal 
powers sweeping enough to bring this about — not to mention the democratic 
mandate (imperfect, but so much less imperfect than that of the judges) to make 
the necessary distributive choices. A great opportunity for such a step was lost 
with the Pearson Royal Commission.” Twenty-five years on, however, and the 
ever increasing cost of tort compensation, especially for the NHS,™ or liability 
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insurance, especially for employers,” has put the issue firmly back on the political 
agenda. A report by the Faculty and Institute of Actuaries recently estimated that 
compensation claims total £10bn per annum, or one per cent of the country’s 
GDP, with £2bn of this going to lawyers.” Continued expansion of legal liability 
can serve only to increase those financial pressures, and thus ironically to hasten 
the demise of tort law, in a legislative apocalypse. Probably the ever increasing 
claims consciousness, heightened by the spur to speculative litigation in the Access 
to Justice Act 1999, which virtually abolished civil legal aid, has more to do with 
the increase than any change in the legal rules. 

A further comment appears necessary, to forestall possible dismissal of the re- 
commendations here presented, on the grounds of their departure from reality. 
Specifically, that they ignore the actual operation of the tort system (which as 
we have seen, is that of a compensation scheme).** Whether or not this is a fatal 
criticism of Professor Weinrib’s work, the argument of this paper does not rely on 
abstract theory alone, but wishes to keep at the very forefront of the debate the 
actual operation of tort — and its utter failure in terms of a compensation scheme. 
This is the message of the comprehensive survey of Dewees, Duff and Trebilcock, 
which explicitly eschews a non-instrumental to the law of tort, and concentrates 
on its effects in practice.” The authors conclude from the empirical evidence that 
tort as compensation is slow, wasteful, uneven and seriously incomplete, and has 
‘little to recommend it’. Their ‘bleak judgment is that the law of tort has failed as a 
compensation mechanism, and that the attempt to harness ıt to those ends, for 
which it is not well suited, has damaged its ability to perform other goals that it 
is better able to realize. They comment that if tort law’s compensation function 
were replaced by appropriately designed compensation schemes, ‘in the reduced 
domains we would leave to it would serve principally to vindicate traditional cor- 
rective justice values, unencumbered by other values that it cannot simultaneously 
or effectively advance.” 

This then would represent the ideal reconciliation of the tensions currently 
racking the law. Compensation and corrective justice would be dealt with sepa- 
rately by quite separate systems, with different rules to reflect their entirely distinct 
requirements. Against the background of socially organised compensation 
schemes, it would no longer be the case that liability insurance was, paradoxically, 
the only thing keeping the tort system viable, even while undermining its very 
basis. The law could return to the purity of its old, censorious attitude to such 
insurance, and the law of torts would then perform its proper role in setting stan- 
dards of behaviour for, and awarding sums of damages against, real individuals, 
and not the abstracted ciphers of the present day. The further paradox of the 
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USSR3 unique commitment to the personal payment of tort damages also melts 
away — against the background of unrversal social insurance against injury, tort 
can flourish as a system of moral responsibility, whereas before State insurance 
becomes widespread, it tnust function as a stopgap compensation scheme.” If Par- 
liament were to take the sensible course and introduce rational, comprehensive 
coverage for injury, then we could trumpet forth a proud new positive role for 
tort — or rather, a triumphal return to its roots — in place of the rather limp argu- 
ment that its historical shape prevents the courts realistically doing much else, 
which is the best that can be advanced in the present circumstances. 


CONCLUSION 


Whether that rational reform will ever happen is quite another matter. It is not 
part of the current legislative programme. However, the spiralling costs of tort, 
noted above, suggests that reform of the system cannot be ignored by govern- 
ments for ever, thus, Professor Atiyah’s profound pessimism over the prospects 
for change might yet be confounded.” This is not the place to speculate further, 
or to express views on whether a directly State run compensation scheme would 
be preferable to private insurance, or some combination of the two.” Whatever 
the outcome of these political debates, the courts must reaffirm their commitment 
to the principle of individual responsibility and corrective justice, which alone can 
explain the law of tort. This may require a shift in attitudes, back to those of an 
earlier era. However, the effort must be made. The perverse irrationality of tort 
when viewed as a compensation scheme should be incentive enough, one would 
hope, to keep to the path. The courts cannot alter the fact that liability insurance is 
now prevalent, and that such insurance is widely viewed as means to compensate 
victims rather than indemnify the insured. Such insurance is of course required 
by statute, for employers and motorists. With this partial move towards a state- 
sanctioned compensation scheme, individual responsibility bas inevitably been 
undermined. However, the courts should ignore the phenomenon. For the sake 
of the internal consistency of tort law, it must be ignored. The courts are powerless 
to complete the change to a (rational) compensation scheme, as explained above. 
Thus, they must ensure that tort continues to function in its own terms, namely 
the legal doctrinal argument which characterises private law. 

From this perspective, numerous recent cases have made depressing reading. 
The insidious move away from personal responsibility to compensation has been 
deprecated elsewhere.” The Court of Appeals decision in Tomlinson v Congleton BC 
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was another such alarming decision” We may finish on an optimistic note, 
therefore, with the House of Lords’ emphatic reversal of Tomlinson.” Their Lord- 
ships’ speeches are replete with affirmations of the principle of individual respon- 
sibility, encapsulated in the pith of Lord Hoffmanns reasoning: I think it will be 
extremely rare for an occupier of land to be under a duty to prevent people from 
taking risks which are inherent in the activities they freely choose to undertake 
upon the land’ Lord Hutton quoted with approval from an old Scottish case, 
in which excessive safety precautions were deprecated as offending ‘the common 
sense of mankind ... as unnecessary and inconvenient.” The language used by 
several of their Lordships reveals the depth of their unhappiness with the trend of 
recent decisions. One can only hope that this marks a renewed faith in the indivi- 
dualistic values of the common law, at all levels of the judiciary, unless and until 
Parliament intervenes with a new political settlement. To quote the stirring per- 
oration of Lord Hobhouse of Woodborough: 


it is not, and should never be, the policy of the law to require the protection of the 
foolhardy or reckless few to deprive, or interfere with, the enjoyment by the re- 
mainder of society of the liberties and amenities to which they are rightly entitled. 
Does the law require that all trees be cut down because some youths may climb 
them and fall? Does the law require the coast line and other beauty spots to be lined 
with warning notices? Does the law require that attractive water side picnic spots be 
destroyed because of a few foolhardy individuals who choose to ignore warning 
notices and indulge ın activities dangerous only to themselves? The answer to all 
these questions is, of course, no. But this 1s the road down which your Lordships, 
like other courts before, have been invited to travel and which the councils in the 
present case found so inviting ... The pursuit of an unrestrained culture of blame 
and compensation has many evil consequences and one 1s certainly the interference 
with the liberty of the citizen.” 








MPC [2000] 1 AC 360 nearly bore very bitter fruit ın Hlhno v Chief Constable [2001] EWCA Crv 
1249, [2002] 1 WLR 218 (see dissent of Sedley L}, criticised (2002) 118 LQR 527) 

92 [2002] EWCA Crv 309; [2004] 1 AC 46. 

93 ] UKHL 47; [2004] 1 AC 46 

94 {bid 45. See also at 47. the balance to be struck between safety and personal autonomy must ‘reflect 
the individualist values of the common law’. Subsequently, however, Lord Hoffmann has declared 
that ‘non natural user in Rylands v Fletche should be assessed by asking ‘whether the damage which 
eventuated was something against which the occupier could reasonably be expected to have in- 
sored himself”. Tisnseo v Stockport MBC [2003] UKHL 61, 46, applied 48 

95 Stevenson v Glaspow Co 1908 SC 1034, 1039 per Lord 

96 n 93 above 81. Lord Hobhouse was the honourable dissenter in Reeves v MPC n 91 above. See also 
Simonds v Isle of Wight Council 23 September 2003 QBD, Gross J. Here there was no duty to immo- 
bilize swings during a school sports day; playing fields could not be made free of all hazard. 


© The Modern Law Review Limited 2004 401 





The Presumption of Innocence and the 
Human Rights Act 


Victor Tadros and Stephen Tierney* 


There has recently been a proliferation of case law dealing with potential inroads into the pre- 
sumption of innocence ın the cnmunal law of England and Wales, ın the light of article 6(2) of the 
European Convention on Human Rights. This article is concerned with the nature of the pre- 
sumption of innocence. It consders two central issues. The first is how the courts should address 
the question of when the presumption of innocence is interfered with. The second is the extent to 
which interference with the presumption of innocence may be justified on the grounds of pro- 
portonality. It is argued that the courts have not developed the appropriate concepts and prina- 
ples properly to address these questions. 





INTRODUCTION’ 


The presumption of innocence has long been regarded as fundamental to protect- 
ing accused persons from wrongful conviction. The basic principle 1s that the 
accused is to be considered innocent until proven guilty of a criminal offence. 
The reason why this principle is considered fundamental is that it is generally seen 
as better for the guilty to go free than the innocent be convicted. This is some- 
times articulated, though inaccurately, as the ‘10:1 principle’: it is as bad for one 
innocent person to be convicted of a criminal offence as it is for ten guilty people 

-to go free. This is an erroneous way of expressing the more complex idea that a 
defendant ought only to be convicted ofa criminal offence if it is known” that he 1s 
guilty of that offence. 

English criminal law has generally taken this principle to entail that the ac- 
cused must be treated as innocent until proven guilty beyond reasonable doubt 
of all substantive questions that require to be answered in order to convict 
him of the criminal offence with which he is charged. Consequently, from the 





* Univernty of Edinburgh. Many thanks to Ian Leigh for thoughtful comments and suggestions 


1 ‘Tfany error is to be made ın the weaghing of the scales of justice ıt should be to the effect that the 
guilty go free rather than that an innocent person should be wrongly convicted’ Rv Lambert [2001] 
UKHL 37 at 156 per Lord Clyde, Rv Lambert [2002] 2 AC 545 HL. 

2 Knowing p does not imply that the knower is 100 per cent certain of p I may know that the world is 
round without being 100 per cent certain that the world 1s round. Knowledge is probably better 
seen in qualitative rather than quantitative terms (see, for example, ] McDowell, ‘Knowledge by 
Hearsay’ in Meaning, Knowledge and Reality (Cambridge, MA: Harvard Unrversity Press, 1998), and 
it is for this reason thar the statistical model ought only to be thought of as a rule of thumb. Con- 
nder a football stadium ın which there are 1000 people. Only ninety people have paid the admis- 
sion fee. The rest have jumped the fence. There 1s no further evidence that can be discovered for or 
against any particular person having a ticket. Surely ıt 1s wrong to convict all of the people in the 
stadium even though the 10 1 principle has been satisfied It is also worth noting that a person may 
be justified ın claiming that he knows something to be the case when he 1s ın fact wrong. Hence, 
the standard of knowledge does not entail that there will be no wrongful convictions. 
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presumption of innocence is derived a more particular principle concerning the 
burden of proof. In general at least, the presumption of innocence is to be guar- 
anteed by the burden of proof being placed upon the prosecution to determine all 
elements of a criminal offence, and to show that the accused does not fall within 
any defences that he might have; furthermore, the prosecution must determine 
those elements beyond reasonable doubt. 

Since the coming into force of the Human Rights Act 1998 (the HRA), the 
presumption of innocence has been reinforced in domestic law by article 6(2) of 
the European Convention on Human Rights (the ECHR), whereby everyone 
charged with a criminal offence ‘shall be presumed innocent until proved guilty 
according to law? Generally the European Court of Human Rights (ECtHR) has 
endeavoured implicitly or explicitly to separate the proceduml protections offered 
to the criminal suspect from the prerogative of the Member State to define the 
substantive terms of its own criminal law.’ On its surface article 6(2) appears clearly 
to be concerned with procedure. A person must be treated as innocent until 
proved guilty according to law, and it might be thought that the most natural inter- 
pretation of this principle is that the presumption of innocence protects an indi- 
vidual against laws which fail to respect evidential and perhaps other procedural 
requirements that surround existing criminal offences, without touching the 
content of such offences. On this reading, article 6(2) has no implications for the 
substance of criminal offences but only for the evidential requirements that 
govern the substance of those offences. The ECHR does contain rights which do 
have implications for the substance of criminal law, such as the protection of 
freedom of expression enshrined in article 10 and of freedom of assembly in article 
11. But, on this reading, article 6(2) does not have those kinds of implications. Its 
implications are purely procedural It is our purpose to challenge this reading. 

The ECtHR addressed the operation of such presumptions in Salabiaku v 
Frnce.* The ECtHR accepted that: ‘Presumptions of fact and law operate in every 
legal system. Clearly, the Convention does not prohibit such presumptions in 
principle. It does, however, require the Contracting States to remain within 
certain limits in this respect as regards criminal law’? Addressing these limits, the 
Court first of all confirmed that the duty on Member States is not merely one of 
judicial impartiality in the conduct of legal proceedings. Otherwise, ‘the national 
legislature would be free to strip the trial court of any genuine power of assess- 
ment and deprive the presumption of innocence of its substance? In rejecting the 
notion that the presumption of innocence can be stripped down to the formality 
of the court process, the Court then fixed upon the phrase ‘according to law’, 
which appears at the end of article 6(2), and concluded that these words should 
not be ‘construed exclusively with reference of (sic) domestic law’ Instead the 
object and purpose of article 6 as a whole must be taken into account; this purpose 
is to protect ‘the right to a fair trial and in particular the right to be presumed 








3 The ECtHR has held that ıt 1s for Member States to determine the content of minal law unless 
this had an impact on substantive guarantees under the Convention. Salabiaku v Prince (1988) 13 
EHRR 379. 
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innocent’, a commitment which enshrines ‘the fundamental principle of the rule 
of law’. This passage in Salabiaku is tantalising. One reading of this statement is 
that the ECtHR is prepared to acknowledge that article 6(2) limits the way in 
which a criminal offence can be defined. However, the Court did not elaborate 
on what the substantive’ content of article 6(2) might be. Instead it has left a vague 
test which requires that Member States confine presumptions of fact and law 
‘within reasonable limits which take into account the importance of what is at 
stake and maintain the rights of the defence’ 

This ‘reasonable limits’ test has been taken by the courts of England and Wales 
to require a balancing exercise between the egregiousness of the evil against 
which the law is intended to protect and the due process rights of the accused 
person. This balancing test was first articulated by Lord Hope in his seminal judg- 
ment in Kebilene ‘As a matter of general principle ... a fair balance must be struck 
between the demands of the general interest of the community and the protec- 
tion of the fundamental rights of the individual...’° In this way the ECtHR’s 
reference to ‘the importance of what is at stake’ seems to have translated into 
English law as ‘the demands of the general interest of the community’. 

Since Kebilene, the application of this balancing test to article 6(2) has been de- 
veloped in both English and Scots’ law, with the most extensive development 
being offered by the House of Lords in Rv Lambert? which has in turn led to a 
spate of further cases, most prominently Sheldrake v DPP? In that case, the Divi- 
sional Court outlined the way in which article 6(2) claims ought to be structured 
by responding to four questions. 

The first question it addressed was whether a shift in the burden of proof in fact 
interferes with the presumption of innocence. As we shall see, this involves an 
investigation which goes beyond the question of whether there was a shift in the 
burden of proof in any element of offence or defence. If that question is answered 
in the affirmative, the second question is whether there is a justification for some 
interference with the presumption of innocence. This question is in part to be 
answered by reference to whether there is a particular problem posed by placing 
the burden of proof entirely on the prosecution, whether the element of the of- 
fence was something within the particular knowledge of the accused, and so on. 
As we shall see, this question more or less blends in with a third question. 

If the answer to the second question 1s also affirmative, the third question is 
whether that interference is proportionate. This third question is controversial It 
appeared to Clarke LJ in Sheldrake that the third question, while addressed in the 
speeches of Lord Steyn and Lord Hope in Lambert, was not a part of the judge- 
ments of Lord Slynn and Lord Clyde. According to the latter two judges, if there 
is an interference with the presumption of innocence, no further question of pro- 
portionality needs to be answered. However, in the judgement of Clarke L), the 
proper interpretation to be given to Lambert was that the proportionality issue 





6 Rv Director of Public Prosecutions, Ex p Kebilene [2000] 2 AC 326, 384 

7 HMA v McIntosh 2000 SLT 1233, [2001] UKPC D1; Av Scottish Ministers 2000 SLT 873, [2001] 
UKPC D5. Our concern 1n this article 1s with English law. 

8 nil above. 

9 [2003] EWHC 273 (Admin); [2003] 2 All ER 497 
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requires to be decided, for if the interference with the presumption of innocence 
is proportionate, it is justified, and hence there is no breach of the convention 
rights of the accused. Consequently, there is no need for any further action by 
the court.” As we shall see, the appeal in Lv Director of Public Prosecutions (Lynch v 
DPP)” which was decided prior to Sheldrake, and the post-Sheldrake reconsidera- 
tion of the same question in Rv Matthews’? each failed on the question of propor- 
tionality, despite the fact that it was decided in those cases that the presumption of 
innocence had been interfered with. 

If the answer to the third question is in the negative, the fourth question is 
whether the provision can be ‘read dowr in such a way as to make it compatible 
with article 6(2). In Lambert the House of Lords concluded that section 28 of the 
Misuse of Drugs Act 1971 could be read down in such a way that only an eviden- 
tial burden of proof is created, even where on its surface the legislation imposed a 
legal burden of proof on the accused. The distinction between the two is that a 
legal burden of proof requires the defendant to prove, normally on the balance of 
probabilities, that she falls within a particular defence or exception. An evidential 
burden of proof, on the other hand, requires the defence to produce only suff- 
cient evidence to raise the issue of whether she falls within the defence or excep- 
tion. If such evidence is produced, the burden of proof is then once again placed 
on the prosecution to prove beyond reasonable doubt that the accused did not fall 
within that defence or exception.” ‘Sufficient’ evidence to raise the issue means 
‘evidence that, if believed, and on the most favourable view, could be taken by a 
reasonable j jury to support the defence’ 

This paper is concerned with the general interpretation of article 6(2) in the 
context of criminal procedure. In the first part of the paper we will assess the 
proper interpretation that should be given to the question of whether the pre- 
sumption of innocence has been interfered with. It will be shown that the sharp 
distinction between procedure and substance cannot be used to assess whether the 
presumption of innocence has been interfered with. It is argued that the whole 
approach to date, which focuses almost exclusively on the reversal of the burden 
of proof in defences and exceptions, is misguided, and undermines any real pro- 
tection that the presumption of innocence might give to citizens against the state. 
It will be shown that the criminal courts of England and Wales have begun to 
develop the conceptual framework to recognise this issue, but have not under- 
stood it clearly. Reversals in the burden of proof, we will contend, do not always 
interfere with the presumption of innocence at all On the other hand the mere 
fact that the burden of proof falls entirely on the prosecution for all elements of an 
offence does not in and of itself entail that there is no interference with the pre- 
sumption of innocence. In other words, showing that the burden of proof has 
been placed on the prosecution with regard to some element of the offence is 





10 ibid 40. 

ue EWCH 882 (Admin) [2003] QB 137. 

12 [2003] EWCA 813 (Crim}; [2003] All ER (D) 368 See also Attorney Geneml’s Reference (No 4 of 2002) 
[2003] EWCA 762 (Crim); [2003] All ER. (D) 342. 

13 See particularly the judgement of Lord Hope ın Lambert n 1 above 82-94. 

H G Williams, The Logic of “Exceptions” [1988] CLJ 261 at 265, referred to by Lord Hope in Lambert 
n 1 above 84. 
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neither a necessary nor a sufficient condition for showing that there has been an 
interference with the presumption of innocence. From this conclusion we will 
briefly consider interference with the presumption of innocence where there is 
no shift in the burden of proof, including an assessment of whether strict lability 
offences interfere with the presumption of innocence. 

The second part of the paper will address the question of proportionality. We 
will argue that the conceptual problems we identify ın the first part also affect the 
ways ın which the courts approach proportionality. The need for the courts to 
ensure that the presumption of innocence guarantee contained in article 6(2) is 
not undermined requires judges to address the full effect which legislation has 
on the core right rather than approaching the issues in a formalistic way. Three 
issues which have been treated by the courts as relevant to the question of propor- 
tionality will be considered: the difficulty for the prosecution in proving some- 
thing which is within the knowledge of the accused; the nature of the threat to 
the community; and the seriousness of the offence and of the penalty involved. 
Each of these will be assessed in the context of the core right contained within 
article 6(2), and it will be asked whether in light of these factors an inroad into 
the presumption of innocence is indeed ‘necessary’ in the broader public interest. 


INTERFERENCE WITH THE PRESUMPTION OF INNOCENCE: 
THE COLLAPSE OF THE DISTINCTION BETWEEN PROCEDURE 
AND SUBSTANCE AND ITS IMPLICATIONS 


When has the presumption of innocence been interfered with? 


The ¢lassical theory’ of the presumption of innocence 

The first question that is to be asked about the presumption of innocence is 
whether, and to what extent, it has been interfered with. The most common 
way ın which this has been understood 1s ın relation to the burden of proof The 
reason why the burden of proof is regarded as important is that, in general, the 
presumption of innocence is thought to entail that the prosecution must prove 
beyond reasonable doubt that the accused is guilty of an offence. And this seems 
to be put in jeopardy if the burden of proof is placed upon the defence. Let us 
begin by sketching one familiar view of the relationship between the presump- 
tion of innocence and the burden of proof We call this view ‘the classical theory’ 
of the presumption of innocence. 

Consider a piece of criminal legislation that is constituted by some definitional 
elements. Some of those elements constitute the offence definition and others 
constitute either exceptions or defences. According to the classical theory, the ex- 
tent to which the presumption has been interfered with is determined by the ex- 
tent to which there are elements, either of offence or defence, for which the 
burden of proof is placed on the accused. Of course, the nature of the particular 
element might determine the extent of such interference, as might the question of 
whether the burden of proof is legal or merely evidential. Nevertheless, as there 
is an issue for the defence to raise, there is also some inroad into the presumption 
of innocence. However, the classical theory holds that if there 1s no definitional 
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element where the burden of proof is shifted, there is consequently no interfer- 
ence with the presumption of innocence. 

On this view, the presumption of innocence does not have implications for the 
substance of the legislation itself The presumption of innocence protects the right 
of the accused to have the legal burden of proof placed on the prosecution vis-a- 
vis the substantive elements of the offence, but does not have implications for the con- 
tent of those substantive elements themselves. The purpose of this section is to 
show that the classical theory is mistaken for the reason that such a reading fails 
to provide citizens with any real protection from wrongful conviction. For, on 
such a reading, it would always be open for the state to redefine the offence in a 
way that would have the same implications as a reversal of the burden of proof. 
This would create the following possibility, to be explained below: two statutes 
might distribute the evidential burdens between prosecution and defence in pre- 
cisely the same way in every case. However, one statute would be compatible with 
the presumption of innocence where the other would not. Such a possibility 
surely is incompatible with the approach to the HRA suggested by Lord Woolf 
in the Court of Appeal in Rv Lambert.” The HRA, he argued, requires a court to 
take 


a broad and purposive approach, not a rigid approach, to the language of the con- 
vention, an approach which will make the convention a valuable protection of the 
fundamental nghts of individual members of the public as well as society as a whole. 


Given that this must be the correct reading of the HRA, it suggests that the 
classical theory is mistaken. 

In order to see that this is so, ıt is worth considering the origin of much of the 
debate in England and Wales, the case of Rv DPP ex p chilend® and the extended 
defence of the classical theory by Paul Roberts in his analysis of that case.” One 
central issue in Kebilene that need not detain us concerned the temporal effect of 
the HRA. Kebilene involved judicial review ofa decision by the Director of Public 
Prosecutions to prosecute the accused under section 16A of the Prevention of 
Terrorism (Iemporary Provisions) Act 1989, as inserted by the Criminal Justice 
and Public Order Act 1994. This Section provided that a person is to be found 
guilty of a criminal offence if 


he has any article in his possession in circumstances giving rise to a reasonable suspi- 
cion that the article is in his possession for a purpose connected with the commis- 
sion, preparation or instigation of acts of terrorism to which this section applies.” 


The accused sought judicial review, arguing that the provision was incompatible 
with article 6(2) before the HRA came into force. In the Divisional Court the 
challenge of the defence was upheld, but that ruling was overturned by the House 








15 Rv Lambert [2001] 1 All ER 1014 at 1021, paraphrasing Lord Wilberforce in Minister of Home Affasrs v 
PPS hee RATES ar ce Sekab Land Tope gt Craghead Kebina i Gaboy 

16 n 6 above. 

T7 ‘The Presumption of Innocence Brought Home? Kebilene Deconstructed’ (2002) 118 LQR 41. 

18 Since Kebilene, n 6 above, Section 16A has been replaced See text below. 
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of Lords. The decision of the Divisional Court was that the statutory offence un- 
der which the case was prosecuted was incompatible with article 6(2) and that, as a 
consequence, prosecution was not in the public interest. In overturning this deci- 
sion, the House of Lords did not decide that section 16A was compatible with 
article 6(2), but rather found that it was at least arguable that it was compatible. 
Hence, the decision of the Lords did not determine in detail the approach to be 
taken by the courts of England and Wales to article 6(2). Amongst the Lords, only 
Lord Hope of Craighead found it necessary to discuss compatibility at length. 
Now, whilst it may seem at first sight as though the presumption of innocence 
has been breached on any theory, in fact section 16A is perfectly compatible with 
the presumption on the classical theory. The reason, as Roberts shows, is that the 
burden of proof in respect of all aspects of the offence falls squarely upon the 
prosecution. 

Of course the prosecution does not have to prove beyond reasonable doubt that 
the defendant had an article in his possession which is to be used for a purpose 
connected with the commission, preparation or instigation of acts of terrorism. 
What the prosecution must prove beyond reasonable doubt is that the defendant had 
an article in his possession which creates the reasonable suspicion that it is to be used for 
a terrorist purpose. The conditions of the offence are satisfied, then, not by having 
articles in one’s possession which are connected with acts of terrorism, but rather 
having articles in one's possession which create a reasonable suspicion that they are 
to be used for a terrorist purpose. That this is the nature of the offence was recog- 
nised by Lord Hope of Craighead in the course of rejecting the argument of the 
Divisional Court that article 6(2) had been breached by section 16A.” 

As it turns out, however, citizens are entitled to have articles in their possession 
which create the suspicion that they are to be used for a terrorist purpose, so long 
as they are not to be used for such a terrorist purpose. Although the offence cre- 
ated by subsection 16A(1) has been committed by such a citizen, he would have a 
defence under subsection 16A(3) which provides that 


It is a defence for a person charged with an offence under this section to prove that at 
the time of the alleged offence the article in question was not in his possession for 
such a purpose as 1s mentioned in subsection (1) above. 


Hence, although the prosecution must prove all elements of the offence created by 
subsection 16A(1), the accused may rely upon a defence under subsection 16A(3). 
Since Kebilene, section 16A has been replaced by section 57 of the Terrorism Act 
2000. Section 118 of that Act makes it clear that the burden of proof on the defence 
will be merely evidential rather than legal. But when Kebilene was heard, there 
was no reason to interpret subsection 16A(3) in that way. 

According to the classical theory, then, subsection 16A(1) is compatible with 
article 6(2) ın and of itself If subsection 16A (3) had not been enacted, there would 
have been no relevant article 6(2) question. Furthermore, there is no obvious 
reason to think that subsection 16A(1) is otherwise incompatible with any other 





19 Kebiline, n 6 above 381-388 
20 ibid 387. 
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provision of the ECHR. On that theory, it is the existence of subsection 16A(3) 
which might make a human rights lawyer suspicious. However, as subsection 
16A(3) is an exception to an existing offence, Roberts argues that it was compati- 
ble with article 6(2), even if a legal burden of proof was imposed on the defence 
through that subsection.” 

In the Divisional Court a different approach was taken to the implications of 
article 6(2); one that Roberts attempts to deconstruct. The argument in the Divi- 
sional Court was that the presumption of innocence concerns not the technical 
definition of the offence but rather what the court called the gravamen’ of the 
offence. Lord Bingham of Cornhill argued that the gravamen of section 16A, 
which was for this purpose taken as a whole, was the possession of articles, in 
themselves innocent, for a terrorist purpose. He divided this gravamen into an 
actus reus and a mens rea in the following way: 


The crucial ingredients of the offence are in reality possession (the actus reus) and the 
terrorist purpose (the mens rea). 


He then went on to argue that neither of these ingredients of the offence needed 
to be proved in order to give rise to a conviction under section 16A, for reasons 
suggested above. And he concluded from this that the presumption of innocence 
had been interfered with, because ‘under section 16A a defendant could be con- 
victed even if the jury entertained a reasonable doubt whether he knew that the 
items were in his premises and whether he had the items for a terrorist purpose”? 
This interpretation of section 16A suggests that in order to discover the actus reus 
and mens rea of an offence, a degree of interpretation is required. We can, according 
to Lord Bingham, look behind the surface of the offence and discover what the 
actus reus and mens rea are in reality. Whilst it may appear from section 16A that the 
actus reus of the offence is having certain articles in one’s possession which create the 
suspicion that they are intended to be used for a terrorist purpose, Lord Bingham 
~ suggests that the real actus reus is having certain articles in one’s possession which are 
intended to be used for a terrorist purpose. And the presumption of innocence 
requires that the accused should not be convicted unless it can be proved beyond 
reasonable doubt that both the actus reus and mens rea of the real offence have been 
fulfilled. As section 16A allowed a conviction without the actus reus and mens rea 
being proved beyond reasonable doubt, Lord Bingham thought, article 6(2) had 
been infringed. 


What are we to make of this claim about the difference between the ‘rea? actus 
reus and mens rea of the offence and the appearance created by section 16A? Part of 
the difficulty is knowing precisely what the Divisional Court was aiming to con- 
vey by the term gravamen’ Roberts interprets ‘gravamen’ as meaning ‘the wrong 
at which the offence is aimed’ He then goes on to argue that there are many 
quite proper offences which do not have as their central content the wrong 
they hope to deter. Roberts’ examples are: going equipped, possession of an 





21 n17 above 57 
22 Kebilene n 6 above 345. 
23 n17 above 53. 
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offensive weapon, possession of controlled drugs with intent to supply and so on. 
Such offences, Roberts claims, are created ‘in order to forestall more serious 
wrongs.” They may or may not, according to Roberts, be wrongs in their own 
right, but the wrongs which they aim to control are ultimately the more serious 
wrongs to which they are attached, wrongs such as assault, murder, supply of con- 
trolled drugs and so on. 

On Roberts’ interpretation of the word ‘gravamen, then, the gravamen of pos- 
session with intent to supply is supply. The gravamen of possession of an offenstve 
weapon is use (in what way?) of that offensive weapon, and so on. If that were 
true, and 1f the decision of the Divisional Court had stood on appeal to the House 
of Lords, all offences of this kind would be struck down as being incompatible 
with article 6(2) for the reason that they would each allow conviction of a crim- 
inal offence where the actus reus and mens rea of the gravamen of such offences 
had not been proved beyond reasonable doubt. Since it would undoubtedly be 
problematic to strike down all such offences, we appear to be thrust towards the 
classical theory. 


‘Towards a new concept of gravamen’: the purpose of the offence 

But need we read the intentions of the Divisional Court in this way? Another 
possibility, which we defend here, is that we could read the word ‘gravamen’ as 
meaning ‘purpose: This is not, we recognise, a natural synonym, but it is an inter- 
pretation which 1s suggested by the recent case of Sheldrake v DPP” In that case, 
the defendant was charged with being ın charge of a motor vehicle after drinking 
so much that the proportion of alcohol in his breath exceeded the prescribed limit 
contrary to section 5(1)(b) of the Road Traffic Act 1988. The case was concerned 
with the defence provided by section 5(2) of that act, which provides that it is a 
defence to prove ‘that at the time he is alleged to have committed the offence the 
circumstances were such that there was no likelihood of his driving the vehicle 
whilst the proportion of alcohol in his breath, blood or urine remained likely to 
exceed the prescribed limit? 

Now, Clarke LJ in the Court of Appeal argued that in deciding whether the 
presumption of innocence had been interfered with by section 5, it was important 
to consider who the offence is aimed at. In this case, he agreed with Taylor LJ ın the 
High Court that ‘the offence is aimed at those who may try to drive the vehicle 
while still unfit through drink or, differently expressed, put themselves in a situa- 
tion where there is a risk that they may drive a vehicle while still unfit?’ The 
important question, on this reading, concerns not the wrong aimed at (ultimately 
in this case harming others on the road through driving whilst intoxicated) but 
rather the conduct which it is the purpose of the offence to control In this case, 
the offence is not aimed at those who are in charge of a vehicle with excess alcohol 
in their blood even where there is no risk that they will drive the vehicle.” Therefore, the 











24 ibid 55. 

25 n 9 above. 

26 ibid 30. 

27 ibid 56—58 per Clarke LJ. 
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fact that there is a risk that the defendant will drive the car is part of the gravamen 
of the offence. The presumption of innocence is breached by the provision 
because it allows a conviction even though the court is not sure that there is a 
likelihood or risk of his driving’, and if there is not such a likelihood or risk, the 
defendant is not a member of the class of individuals which the statute was 
intended to control. 

The advantage of such an interpretation of the term gravamen is that the pur- 
pose of a criminal offence is both clearer and more suitable for the purpose of 
assessing the presumption of innocence than that suggested by Roberts. Consider 
possession of drugs with intent to supply. There is a question about whether pos- 
session with intent to supply is a wrong in itself, or is rather aimed at the further 
wrong of supplying. We might think that possessing with intent to supply is 
wrong in itself, or we t think that it is not. The wrong aimed at, it 1s com- 
monly thought, is supply. But a common feature of purposes is that the grand 
purposes or plans that we have are composed of smaller purposes which fill those 
plans out.” All of this should be familiar to criminal lawyers, who are able to 
recognise the closely related phenomena that a person can intend to kill his rich 
uncle, whilst having the further intention of getting his hands on the inheritance. 
Similarly, in this case, whilst the purpose of the offence of possession with intent 
to supply is to prevent supply, it achieves this purpose by making it a criminal 
offence to possess with intent to supply. 

Now we can see the difference between this example and section 16A. Just as 
the further purpose of the offence of possession with intent to supply is to prevent 
supply, the further purpose of section 16A 1s to prevent citizens assisting terrorists, 
or engaging 1n terrorist activity themselves. It achieves this by convicting those 
individuals who possess items that are intended to be used to support terrorist 
activity. But it is no part of the purpose of section 16A to convict those individuals 
who possess articles which, it might reasonably be suspected, are intended to be 
used to support terrorist activity, but who, in fact, are not in possession of those 
articles for that purpose. Conviction of some of those may be what cnminal law- 
yers call a ‘foreseen side effect’ but it is not part of the purpose of the statute. 

We can see this clearly if we consider carefully how the legislator ought to feel 
in the case of failure. As Antony Duff has noted,” there is a close relationship 





28 Exactly how we are to identfy and distnguish wrongs, and the extent to which salient moral dis- 
tunctions between wrongs ought to be reflected in the categories of criminal offences, are thorny 
theoretical issues Some progress on the issue has been made in criminal law theory. See, for exam- 
ple, ] Gardner, ‘Rationality and the Rule of Law in Offences Against the Person’ (1994) CLJ 502, 
and ‘On the General Part of the Criminal Law’ in A. Duff (ed), Philosophy and the Criminal Law 
Principle and Critique (Cambridge: CUP, 1998), J] Gardner and S. Shute, The Wrongness of Rape’ 
in J. Horder (ed), Oxford Essays in Junsprudence 4* Series (Oxford: OUP, 2000} J. Horder, ‘Rethink- 
ing Non-Fatal Offences Against the Person’ (1994) 14 OJLS 335.; V. Tadros, ‘The System of the 
Criminal Law’ (2002) 22 Legal Studies 448; and AL. Bogg and J. Stanton_tfe, ‘Protecting the 
vulnerable: legality, harm and theft’ (2003) 23 Legal Studies 402. However, it 1s fair to say that, 
despite increasing interest in the question, fully coherent and well defended pnnciples that could 
be used to identify and distinguish wrongs are yet to emerge, let alone prnaples that might govern 
incorporation of those distinctions into the criminal law. 

29 See particularly M. Bratman, Intention, Plans and Practical Reason (Cambridge, MA: Harvard 
University Press, 1987). 

30 Intention, Agency and Criminal Liability (Oxford: Blackwell, 1990) 61-63. 
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between what a person intends and how that person tends to feel in the case of 
failure. An intention is to be distinguished from mere foresight by virtue of the 
fact that a person who intends an outcome, as opposed to foreseeing it, will gen- 
erally be frustrated when that outcome does not come about. That relationship 
may be open to qualification,” but it is at least a powerful indication that the in- 
dividual has a particular intention. Much the same might be said about the closely 
related concept of purpose. 

Now, suppose that the legislator discovers that the offence of possession with 
intent to supply has remained ineffective at achieving convictions where the de- 
fendant possesses with intent to supply, but where actual supply turns out to be 
impossible. However, it is effective against those defendants who actually had the 
opportunity to supply the drugs. Although Roberts may be right that the main 
wrong aimed at in the offence is supply rather than possession with intent, surely 
the legislator would properly feel frustrated that those who possessed with intent 
to supply, but whose supply would inevitably be prevented, would not be con- 
victed of the offence. This shows that the purpose of the legislation is to convict 
those who possess with intent to supply whether or not they in fact supply. Simi- 
larly, consider the case where the legislator discovers that a large number of defen- 
dants who possess offensive weapons, and are convicted of such possession, will 
never use them. This should not be seen by the legislator as a loss to be regretted, 
as though those possessors have done no wrong. The primary purpose of the leg- 
islation is to convict as many people who possess offensive weapons as possible 
whether or not they are likely to use them.” 

This is quite different with regard to section 16A. Suppose that the legislator 
discovered that a large number of individuals who possess articles in circum- 
stances which create the reasonable suspicion that they are intended for a terrorist 
purpose in fact possess such articles quite innocently. Surely the legislator would 
feel regret that such a large number of blameless people are potentially guilty of 
the offence. On the other hand, if the legislator discovered that the application of 
section 16A fortuitously did not result in the conviction of anyone who possessed 
articles in circumstances which reasonably created a suspicion that they were in- 
tended to support terrorist purposes, where those suspicions were in fact un- 
founded, surely the legislator would feel satisfied. And indeed we can see that 
this 1s so given the defence that is provided by section 16A(3), which is created 
precisely to ensure that at least some of those innocent individuals are not con- 
victed under section 16A, albeit that the concern of the legislator is probably” 
shown to be insufficiently great by the reverse burden of proof in section 16A(3). 

Hence, we can see that the purpose of the legislation is not to convict those 
who have articles in their possession which create the reasonable suspicion that 
they will be used to support terrorist activity. It is to convict those who have 





31 See A.P. Sumester, ‘Paradigm Intention’ (1992) 11 Lew and Philosophy 235, 256-258 

32 Hence, this account of the presumption of innocence is consistent with the existence of crimes that 
are mala prohibtta. crimes whose definition at least includes conduct that 1s not wrong but for the 
existence of the prohibition. A sophisticated discussion of the relationship between mala prohibita 
and wrongful conduct 1s developed in R A. Duff ‘Crime, Prohibition, and Pumshment’ (2002) 19 


Journal of AppHed Philosophy 97 
33 That this 1s only probably so can be seen from the next section of this essay 
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articles in their possession which are to be used to support terrorist activity. It must 
be considered an unfortunate side effect that this results in the conviction of some 
of those who have articles in their possession which are not to be used to support 
terrorist activity, but where that possession creates such a reasonable suspicion. 

This was recognised by Lord Justice Laws in the Divisional Court in Kebilene. 
He argued that if the gravamen of the offence was to be considered possession of 
articles in circumstances which create a suspicion that they are intended to support 
terrorist activity, rather than possession of articles which are in fact so intended or 
known, the policy of the statute must be taken to mean that a man is nghtly to be 
exposed to a prison sentence of up to 10 years upon a reasonable suspicion only?” 
This is indeed absurd. It would suggest that a person who possesses articles in 
circumstances which create the reasonable suspicion that they are intended to 
support terrorist activity, but those articles are, in fact, not intended for any such purpose 
may be liable to such a strict sentence. Given that such a claim is absurdly illiberal, 
such individuals can only be seen as the innocents of whom the legislator, 
through section 16A, warrants the conviction, individuals for whom there is no 
proper evidence of their wrongdoing, in order to ensure conviction of a greater 
number of the guilty: those who have such articles in their possession with the 
intention that they will support terrorist activity. And it is precisely this kind of 
trade off against which article 6(2) is designed to protect citizens. 


The need for a substantive’ reading of Article 6(2) 

So far we have established that there is at least a plausible claim that article 6(2) 
should be read in the context of the purpose of the offence rather than merely in 
the context of its technical definition. If the technical definition of the offence 
fails properly to recognise that the defendant is to be presumed innocent until 
proven guilty of conduct which the creation of the offence was intended to deter 
or control, that offence interferes with the presumption of innocence. And this is 
so even if the prosecution 1s required to prove all elements of that offence as tech- 
nically defined. To that degree, article 6(2), properly interpreted, does not provide 
the defendant merely with procedural protection, but also affects the substance of 
the criminal law. 

To see how compelling this position is, let us consider a hypothetical example 
in which Parliament attempts to evade the protections provided by article 6(2). 
Through this example it will be shown that, where a criminal offence breaches 
the presumption of innocence, and is on that ground held to be incompatible 
with article 6(2), it will always be possible for Parliament to create a new offence 
which, under the classical theory, is compatible with article 6(2), but which 
requires the prosecution to prove exactly the same elements as it was required to 
prove under the incompatible offence, or perhaps even fewer elements. This could 
be done, for example, by making what is a mere evidential requirement of an 
_ incompatible offence a complete criminal offence in and of itself: Therefore, if 
the classical theory were correct, it would always be open to Parliament intention- 
ally to evade the implications of article 6(2) by creating new criminal offences. In 
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that case, the presumption of innocence would provide citizens with no pro- 
tection against the state whatsoever. It would be capable of evasion merely by 
reconstructing the surface of the offence, leaving the underlying evidential 
requirements unchecked. For this reason, our reading of article 6(2) 1s to be 
considered preferable: ıt provides citizens with real protections against state 
power. 

The example is to be developed around section 5 of the Misuse of Drugs Act 
1971. This section creates a number of offences involving possession of controlled 
drugs. Now, suppose that in a series of instances, the police have some trouble in 
securing the conviction of a citizen (D) whom they believe to be purchasing large 
quantities of drugs. Suppose that in these cases the police have evidence that large 
sums of money have passed between D and some well known drug suppliers. The 
police suspect that D has a quantity of controlled drugs in her possession. How- 
ever, they have not managed to discover where the drugs are. In that case any 
prosecution under section 5(1) for possession or section 5(3) for possession with 
intent to supply would undoubtedly fail. D would have to be treated as innocent 
of those offences until proven guilty, and ıt is difficult to see how it could be pro- 
ven that she was guilty of possession of a controlled drug or possession of a con- 
trolled drug with intent to supply without finding the drugs. Were ıt not for the 
presumption of innocence, however, it may be possible to convict D without that 
evidence as her payments to the well known supplier provide at least some good 
evidence of possession. 

Now, suppose that Parliament decides that it will repeal section 5(1) of the Mis- 
use of Drugs Act 1971 and enacts the Misuse of Drugs Act 2004. Under section 
5(1) of that Act, the prosecution will have to prove beyond reasonable doubt only 
that a substantial payment has been made to a known drug dealer. Once that has 
been proved, a legal burden is placed on the defence to prove that no drugs had 
come into his possession. Clearly on the classical theory (as well as any other cred- 
ible theory), section 5(1) of the Misuse of Drugs Act 2004 would breach article 
6(2) of the European Convention of Human Rights. Por the fact that drugs had 
come into the defendant's possession 1s clearly central to the offence. But the pro- 
section is not required to prove that the defendant was ever ın possession of the 
drugs. Although reverse onuses of proof may be compatible with article 6(2), that 
will only be so where they are concerned with exemptions and exceptions to an 
offence rather than a central element of that offence, and that 1s clearly not the case 
with the new section. Hence, there would be perfectly good reason to declare that 
the new section 5(1) is incompatible with article 6(2). 

Now let us contrast this scenario with an alternative. Suppose that rather than 
reversing the burden of proof of the existing offence in this way, Parliament 
decided to create an offence from an evidential plank of the existing offence. Sec- 
tion 1(1) of the new offence would make it a criminal offence to make a payment 
to a known drug dealer. Section 1(2) would create a defence, or exception, that the 
payment was made for a legitimate purpose. The burden of proof for section 1(1) . 
would fall squarely on the prosecution which would be required to prove all 
elements of the offence, including that the person to whom the payment was 
made was a known drug dealer, and that a payment had been made. The Act 
would be called the Making Payment to a Known Drug Dealer Act 2004. 
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Now, it is not clear that, on the classical theory, the hypothetical Making 
Payment to a Known Drug Dealer Act 2004 interferes with the presumption of 
innocence. The prosecution is required to prove all elements of the offence. The 
burden of proof falls on the defence with regard to the exception, but given that 
the presumption of innocence, on the classical theory, cannot attack the substance 
of a criminal offence, there would appear to be no breach of the presumption even 
if section 1(1) were enacted without section 1 (2). This could be done with the hope 
that prosecutorial discretion would operate to ensure that prosecutions were not 
brought against those whom the police did not suspect to be purchasing drugs. 

There is nothing in the classical theory, as espoused by Roberts, that suggests 
that the hypothetical Making Payment to a Known Drug Dealer Act 2004 is in- 
compatible with article 6(2). And yet, given the two examples, this must strike us 
as odd. For when we compare the practical effect of the two hypothetical Acts that 
we have described, they are much the same. In both cases the prosecution will be 
required to prove only that a payment was made by the defendant to a known 
drug dealer. In both cases the defence can only escape a criminal conviction by 
showing that no drugs came into his possession as a result of the payment. The 
burdens are, then, more or less the same in both offences, and indeed with a little 
more tinkering they could be made precisely the same. Furthermore, in both cases 
the new legislation was passed simply ın order to evade the burden of proof that 
was placed on the prosecution in the original offence. The offences are directed at 
the same wrong with the same purpose. The difference between them lies almost 
entirely in their names and in the ways in which they are drafted. 

Now we can see clearly why the classical theory must be rejected. The classical 
theory allows states to evade the putative protections provided by article 6(2) by 
creating new offences from evidential planks of existing offences. Whilst the bur- 
den of proof remains on the prosecution, what it is required to prove is substan- 
tially diminished in these circumstances. The practical effect of this is that a 
conviction for a criminal offence can result from the same degree of evidence that 
would have been required if the burden of proof in the original offence had been 
reversed. If this practice is thought compatible with article 6(2), it seems difficult 
to maintain the principle that article 6(2), in the words of Lord Woolf in Lambert, 
provides 4 valuable protection of the fundamental rights of individual members 
of the public as well as society as a whole’* Those fundamental rights would be 
capable of being undermined simply by the creation of new criminal offences 
whose purpose (in our hypothetical scenario, possession of illegal drugs) is not 
reflected on the surface. 

Consequently, where such a tactic is used by the legislature, the courts should 
hold that, concerning the first test suggested in Sheldrake, the presumption of in- 
nocence has been interfered with. It is this concern, it seems to us, that motivates 
consideration of the gravamen of offences rather than their mere surface defini- 
tion. This shows quite clearly why the purposive approach to article 6(2) that we 
are proposing is preferable to the classical theory. The purposive approach allows 
the court to consider not just the form in which the offence was drafted but the 





35 n15 above. 
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purpose of the legislation. And where Parliament has attempted to evade the evi- 
dential strictures guaranteed by the presumption of innocence by failing to reflect 
the underlying purpose of the legislation in its actual terms, the courts should find 
that the presumption of innocence has been interfered with. 

Furthermore, this approach should be taken whether or not the offence 
includes elements where the burden of proof is placed on the defence. That the 
prosecution must prove all elements of a particular offence should not make that 
offence exempt from challenges under article 6(2). Such an approach would have 
the perverse consequence that it would render an offence with a reverse burden 
exception susceptible to challenge under article 6(2), but the same offence unsus- 
ceptible if the exception was not present, and that cannot be correct. Legislation 
which deliberately encapsulates conduct which is not its intended target in order 
to ensure conviction of a greater number of those whom the legislation is really 
intended to control interferes with the presumption of innocence. Whether 
such an interference can ever be proportionate is a separate question that we will 
deal with shortly. Before addressing that issue, in the following section we will 
consider the implications which the theory of the presumption of innocence de- 
fended here has for the question of reverse onuses of proof ın criminal law and, 
more briefly, offences of strict liability. 


Reversing the burden of proof and strict liability offences 


Reverse burdens of 

The most fertile ground for debate over the presumption of innocence in recent 
times has concerned offences in which the burden of proofis placed on the defence, 
normally in relation to some defence or exception to an existing offence. The prac- 
tice of imposing persuasive onuses of proof on the defence has been in evidence in 
a wide range of offences, both summary offences and indictable offences*” Eur- 
opean Court of Human Rights jurisprudence on this issue 1s quite open ended, 
as is clear from Salabiaku v France, although that case suggests that the Court is 
likely to be quite permussive, and given the following discussion perhaps too per- 
missive, of Member States who place the burden of proof on the defence. 

In English criminal law, this issue is now to be read in the light of the judgement 
of the House of Lords in Rv Lambert.” In that case the defendant was convicted of 
possession of a Class A controlled drug with intent to supply. Two kilograms of the 
drug were within a duffle bag in his possession. He claimed that, although he had 
been paid to collect the bag, he thought that it contained scrap jewellery. The trial 
judge directed the jury that once the prosecution had proved beyond reasonable 





36 It may be unclear to the courts what the gravamen (interpreted as purpose) of the offence, under 
our interpretation, 14. Even if this 1s the case, ıt does not detract from the general prinaple that, 
insofar as possible, the gravamen of the offence should be identified ın order to determine whether 


the presumption of innocence has been interfered with Principles need not always have determi- . 


nate answers. They structure the reasoning of the courts rather than compel decisions ın every case 
37 For an account of indictable offences see A. Ashworth and M. Blake, ‘The Presumpton of Inno- 
cence in English Comunal Law’ [1996] Com LR 306 
38 n3 above. 
39 niabove. 
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doubt that the defendant was in possession of the bag, and that the drug was in the 
bag, the defendant must prove on the balance of probabilities that he did not know 
that the bag contained the controlled drug. The relevant defence was contained in 
sections 28(2) and (3)(b) of the Misuse of Drugs Act 1971. 

The principal issue in the case concerned the implications of the Human 
Rights Act 1998, which had not come into force at the time of the original trial. 
The defendant argued that the House of Lords was obliged to decide the appeal in 
accordance with the Act, arguing that it had retrospective force. That argument 
was rejected by the House of Lords.“ Despite the fact that the principal issue 
would have been sufficient to dispose of the appeal, their Lordships took the op- 
portunity to decide whether sections 28(2) and (3)(b) ın fact breached article 6(2). 
It was held that, if possible, those subsections had to be read in such a way that was 
compatible with article 6(2) as read in the light of section 3(1) of the HRA. Sucha 
reading, it was argued, was possible as long as those subsections were constructed 
in such a way that they imposed only an evidential burden on the defendant. 

The full implications of Lambert are yet to be seen. Given the incorporation of 
the proportionality argument in Sheldmke, and the broad range of legislation with 
reverse burdens, it is likely that there will be much case law to come. It is becom- 
ing clear that some provisions will have to be ‘read down’ in the way that sections 
28(2) and (3)(b) were in Lambert. However, other provisions will not be read down 
in this way, where the reverse legal burden is considered not to interfere with the 
presumption of innocence or where any interference is considered proportionate. 
In this section we will consider the arcumstances in which reverse burdens of 
proof interfere with the presumption of innocence. 

As noted, the presumption of innocence has often been taken to imply that the 
burden on the prosecution is to prove everything that is required for a conviction 
ofa criminal offence. On this theory, for Andrew Ashworth (and others), this im- 
plies that reverse onuses of proof are objectionable in their failure properly to re- 
cognise that proving guilt means establishing the facts necessary to convict, that if 
the accused has a valid defence the prosecution will be unable to gain a conviction, 
and therefore that requiring a defendant to establish a defence is to lighten what 
should be the prosecutor’ burden?“ 

We should consider carefully the extent to which the principle of the presump- 
tion of innocence relates to the question of reverse burdens of proof. We are not 
aware of any exceptions or defences in the criminal law of England and Wales 
which do not interfere with the presumption of innocence. However, we will 
show that, as a matter of logic, it is possible that there are exceptions that do not 
so interfere. We will show this by the use of an abstract argument, and an unusual, 
but plausible, hypothetical example. 

It is first worth reiterating the point that the fact that a criminal offence places 
the burden of proof squarely on the prosecution for all elements of that offence, 
and all defences, does not entail that the presumption of innocence has not been 
interfered with. As we suggested in the previous section, that question depends 
upon whether the surface construction of the offence properly reflects the purpose 





40 4to1, Lord Steyn dissenung 
41 Human Rights, Serious Crime and Criminal Procedure (London: Sweet and Maxwell, 2002) 16-17. 
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for which that offence was created. If a piece of legislation 1s constructed in such a 
way that ıt warrants conviction of defendants for conduct that it is not designed to 
control, the presumption of innocence has been interfered with. And this may be 
true even though all elements of the offence and all defences require to be proved 
by the prosecution. 

From that it might seem that all offences which place legal burdens of proof on 
the defence automatically interfere with the presumption of innocence, even if 
those burdens operate only within defined exceptions, for the following reason. 
In such cases, the offence element of the legislation obviously includes more forms 
of conduct than the offence is designed to control. And this, the argument con- 
tinues, can be seen from the very existence of the exception. If the offence defini- 
tion was designed to control all of the conduct which falls within it, there would 
be no need for an exception. So the existence of the exception immediately um- 
plies that, at least as far as the offence definition goes, the state is deliberately in- 
cluding within the definition of the offence a broader range of conduct than it 
wishes to control with that offence, and ıt is precisely that, we have argued, which 
entails interference with the presumption of innocence. 

Therefore, it might be thought that, where the legal burden of proof is placed 
on the defence, the presumption of innocence is inevitably interfered with. The 
reverse burden of proof places the burden on the defence to show on the balance 
of probabilities that the defendant falls within the exception. The problem arises 
for defendants who ın fact fall within the exception but are unable to prove this 
on the balance of probabilities. However, some of those defendants may be able to 
prove that there is some significant chance that they fall within the exception. 
And if there is such a chance that they fall within the exception, then it has not 
been shown beyond reasonable doubt that they do not do so. Hence, the argu- 
ment goes, the presumption of innocence has been interfered with. 

However, once again, this argument confuses the target of the presumption of 
innocence, which is the conduct which the offence is designed to control, with 
the surface way in which the offence 1s constructed. The reason why the argument 
does not succeed is as follows. The boundaries of the exception may not corre- 
spond to the boundaries of the gravamen of the offence. The fact that there are 
defendants who may fall within the exception, but who are unable to prove that they 
do so on the balance of probabilities, does not entail that there are defendants who 
may be innocent of the conduct which the legislation is designed to control, but who can be 
convicted with that evidence of the offence. 

The reason why the former claim does not entail the latter can be shown by the 
following abstract argument. Suppose that we wish to know whether a proposi- 
tion, p (the gravamen of the offence), is true beyond reasonable doubt. In order to 
show that, we normally need very powerful evidence (or some other good argu- 
ment), e, to believe that p. Depending upon the nature of p, ın the absence of 
countervailing reasons not to believe that p, where we have e, we may have no 
reason to doubt that p. For example, if I see the lion in the cage and there is no _ 
reason to believe that the lion is not ın the cage, it is beyond reasonable doubt that 
the lion is in the cage. 

Now suppose the following three things. First, that where q obtains, e does not 
show that p obtains. Secondly, in circumstances where we are aware of ¢, it is very 
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unlikely that q obtains. Thirdly, showing a reasonable possibility (less than proof 
on the balance of probabilities) that q obtains does not amount to a reasonable 
doubt about p. Only evidence on the balance of probabilities of g would confirm 
a reasonable doubt that p obtains. In such circumstances, where we are aware of e, 
p is true beyond reasonable doubt unless D proves q on the balance of probabil- 
ities. If the state criminalizes e, creating an exception concerning 4, which the de- 
fence must prove on the balance of probabilities, and p is the purpose of the 
offence, there is no interference with the presumption of innocence. 

At first sight, it might be thought that this argument does not hold for the fol- 
lowing reason. Suppose that D has to prove qon the balance of probabilities. When 
cases arise in which D has shown a mere possibility, less than the balance of prob- 
abilities, that q is the case, those cases would result in convictions, and through war- 
ranted application of the law. But if D has shown a mere possibility that q obtains, 
those convictions will arise even though there is a reasonable doubt about the guilt 
of D. That argument is false. It would be true if a mere possibility that q obtains 
entails a reasonable doubt about p. But that is not necessarily the case in the above 
argument. A mere possibility that q obtains might not entail a reasonable doubt 
about p. For q is merely evidentially related to p. In other words, g does not constitute 
part of the gravamen of the offence, in the sense that we have outlined, it merely 
constitutes evidence of the gravamen of the offence. The fact that a particular piece of 
evidence that p does not exist does not of itself generate a reasonable doubt that 
p obtains where there is other evidence that p obtains, in this case e. 

‘To see this, consider the following example. Suppose that there are two chemi- 
cals, M and N, which are the only substances that both produce a green gas at ex- 
actly 50 degrees. M is very common (90 per cent of cases). N is very rare (10 per cent 
of cases). In experiment, a green gas is seen at exactly 50 degrees. Harry, a lab assis- 
tant, is then told to perform a perfectly reliable test for the substance and reports 
that it is M. 

Now, it may be shown that there is a reasonable possibility that Harry is not 
telling the truth (10 per cent). Perhaps it can be shown that Harry has been 
known, very occasionally, not to bother testing the substances. But a reasonable 
possibility that Harry is not telling the truth about his test does not amount to a 
reasonable doubt that the substance is M. There is a very small chance that the 
green gas is N, which might, without anything further, constitute a reasonable 
possibility about it not being M. And there is a possibility that Harry has not 
performed the test. But the substance will only be N, the only other possibility, 
in the very unlikely circumstances that both the green gas is indicative of M and 
Harry has not performed the test (1 per cent). The likelihood of these both being 
the case may be sufficiently small that Harry reporting that the substance is M 
where the green gas is produced is sufficient to constitute proof beyond reasonable 
doubt that the substance is M. On the other hand, showing on the balance of prob- 
abilities (60 per cent) that Harry has not performed the test may be sufficient to 
_ show that there is a reasonable doubt (5 per cent*?) about the substance being M. 





42. There may be debate about the relationship between a reasonable doubt and the probability we 
have assigned. We mmply use these figures to highlight our example Nothing turns on the exact 
proportion for the cogency of the argument 
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Grven the cogency of this argument, we can see why some exceptions which 
have reverse burdens of proof do not interfere with the presumption of inno- 
cence, even if that burden of proof ıs legal rather than merely evidential. Suppose 
that parliament wishes to control possession of M. It criminalizes possession of a 
substance which produces a green gas at exactly 50 degrees, and whose chemical 
composition has been ratified by a certified lab assistant as being M. It 1s a defence 
to show on the balance of probabilities that the lab assistant has not performed the 
relevant test. This does not breach the presumption of innocence. For showing a 
reasonable possibility that the lab assistant has performed the test does not amount 
to a reasonable doubt that the substance 1s M. 

To generalise concerning exceptions with reverse burdens of proof, such ex- 
ceptions will interfere with the presumption of innocence unless all of the follow- 
ing things are the case. First, if the conditions of the offence are satisfied, and no 
other evidence is presented, it is known beyond reasonable doubt that the defen- 
dant falls within the gravamen of the offence (as defined above). Secondly, even 
where that body of evidence exists, it still may be the case that the defendant is in 
fact innocent of that conduct. Thirdly, proof on the balance of probabilities that D 
falls within the exception will generate a reasonable doubt that D has not per- 
formed the gravamen of the offence. Fourthly, if D shows anything less than 
proof on the balance of probabilities that he falls within the exception, no reason- 
able doubt is created about him having performed the gravamen of the offence. 
The above argument shows that it is possible to fulfil these four conditions. 

If these conditions are fulfilled, there will be no case in which the prosecution 
prove all elements within the offence definition, the defence fail to prove on the 
balance of probabilities that they do not fall within the exception, and yet the 
defendant does not fall within the gravamen of the offence. This shows that it is 
possible for a piece of legislation to include an exception which places a legal bur- 
den of proof on the defence but which does not interfere with the presumption of 
innocence. 

However, this argument cannot be used to defend the vast majority of excep- 
tions and defences — in fact any exceptions and defences of which we are aware. 
For, in the vast majority of cases, the exception or defence is created precisely for 
the reason that the conduct to which it refers is not within the purpose of the 
statute. Hence, very few exceptions and defences do not interfere with the pre- 
sumption of innocence unless the burden that they impose 1s merely evidential® 
rather than substantive. 

In the light of that argument, let us investigate a case in which 1t was held that 
an exception did not constitute part of the gravamen of the offence, the case of 
Attorney Generals Reference (No 4 of 2002). In that case, the accused was charged 
with being a member of, and professing to be a member of, a proscribed organi- 
sation, contrary to section 11 (1) of the Terrorism Act 2000. The accused in the case 
from which the reference arose was acquitted after he raised a defence under the 
Act. Section 11(2) provides that it is a defence under section 11(1) to prove 











43 On which, see the discussion below 
44 n 12 above [2003] All E R (D) 342. 
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a) That the organisation was not proscribed on the last (or only) occasion on which 
he became a member or began to profess to be a member, and 


b) That he has not taken part in the activities of the organisation at any ume while 
1t was proscribed. 


Unlike the defences under section 57, the defence in section 11 is not mentioned in 
section 118 of the Act, which, as noted above, ensured that only an evidential bur- 
den was imposed on the accused with regard to the defence. Hence, on ordinary 
principles of construction, all parties accepted that the burden imposed on the 
accused was legal as far as the defence was concerned. 

The Court of Appeal considered both the question of whether there had been 
interference with the presumption of innocence, and whether that interference 
was proportionate. They came to the conclusion that there had been no interfer- 
ence with the presumption of innocence, and that even if they were wrong about 
that, any interference that there was with the presumption of innocence was 
proportionate. We will consider only the first question here, the general issue of 
proportionality is considered below. 

The Court of Appeal approached the question of interference using the con- 
ceptual framework first developed by the Divisional Court in Kebilene, consider- 
ing the gravamen of the offence. However, in this case, the court argued that the 
subsection did not constitute part of the gravamen of the offence. After reviewing 
the issue determined by previous authority, Latham LJ argued as follows: 


In our view, section 11(1) defines the gravamen of the offence, even read together 
with section 11(2). That 1s because section 11(2) identifies 2 very specific exception 
applicable to a limited class of defendants which does not, ın our judgement, in any 
way affect or infect the criminal offence fully identified in section 11(f). It is in our 
judgement quite clear that Parliament intended that a person should be guilty of an 
offence under section 11(1) irrespective of whether or not he had played an active 
part in the organisation. Section 11(2) therefore does not infringe the presumption 
of innocence so as to breach Article 6(2) of the Convention.” 


That reasoning is quite mistaken. In creating an exception under subsection 11 (2), 
it is clear that Parliament intended that those who fell within the exception ought 
not to be convicted of the offence. It may be that the exception is more limited 
than other exceptions considered in other cases, but nevertheless, it is clearly be- 
yond the purpose of the offence under section 11(1) to control those who fell 
within section 11(2). In that case, if our interpretation of the term gravamen is 
correct, as far as the offence created by section 11 is concerned, those falling within 
subsection 11(2) are to be considered innocent. If citizens who in fact fall within 
that subsection may be convicted without proof beyond reasonable doubt that 
they do not so fall, the presumption of innocence has been interfered with. That 
the subsection is limited in scope makes no difference to this conclusion. 

The proper question to be asked is as follows: does proof beyond reasonable 
doubt that the defendant meets the conditions of the offence under subsection 





45 ibid 38 
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11(1) also constitute proof beyond reasonable doubt that he is one of the class of 
persons that the offence was designed to control, unless he could prove on the 
balance of probabilities that he does fall within the exception? For it is only if that 
is the case that the absence of such proof, in circumstances where the offence con- 
ditions have been fulfilled, shows beyond reasonable doubt that the defendant is 
in fact not innocent. In the absence of that situation there has been an interference 
with the presumption of innocence. 

But as the subsection was intended precisely to provide a defence for those who 
have no active part to play in organisations which they had joined before they 
were proscribed, this cannot be the case for this statute. Of course, where the 
accused is a member of a proscribed organisation and there is no reason to think 
that he joined before the organisation was proscribed, there will often be proof 
beyond reasonable doubt that he joined after the organisation was proscribed. For 
it will often be difficult to see how there can be a doubt that he fell within the 
subsection without any evidence of that being presented, and without any expla- 
nation as to why it was not presented. However, as defined at present, the subsec- 
tion warrants the conviction of defendants who can show that there is a reasonable 
doubt whether they fall within the subsection. The reverse burden of proof can 
only have been created because there are such defendants.” What would have 
been its purpose otherwise? And as such, it interferes with the presumption of 
innocence. 

A consequence of the preceding argument is that an evidential burden on the 
accused in subsection 11(2) could be justified. In fact, such an evidential burden 
hardly needs to be made explicit, other than to facilitate the court process.“* The 
point of such burdens is simply that the absence of any evidence that the defendant 
falls within a defence or exception generally constitutes proof beyond reasonable 
doubt that he does not: otherwise why can he not raise any credible evidence to 
suggest that he does not fall within the defence? But without the burden on the 
prosecution to prove beyond reasonable doubt that the defendant does not fall 
within the subsection, which goes with mere evidential burdens, a conviction 
would be possible where there was a reasonable doubt (or even a more substantial 
doubt) whether he fell within the subsection. It is difficult to see how this could 
possibly be considered not to interfere with the presumption of innocence. 


Strict liability offences 

This argument also sheds light on whether strict liability offences interfere with 
the presumption of innocence. There may be strict liability offences which do not 
interfere with the presumption of innocence. Strict liability offences are offences 
which do not require proof of mens rea. One common objection to such offences 
is that they potentially make criminal conduct in circumstances in which the 





46 ee ee ee ae A 

47 If that were not the case, there would be no practical effect in the court interpreting the legal 
burden as merely evidential In that case, it should be so interpreted. 

48 Evidental burdens do have the advantage of making exphat the fact that where there 13 no evidence 
that the defendant falls within a defence, ıt has normally been proved beyond reasonable doubt that 
he does not. This potentially prevents bad practice on the part of the defence. 
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defendant is not morally at fault? Often, the reason why an offence is made an 
offence of strict lability is the difficulty of proving mens rea. In such circumstances, 
warranting conviction of some individuals who are not morally at fault may be 
regarded as justified, by the legislature at least, in order to ensure conviction of 
more of those who are morally at fault. On the argument presented here, that 
trade-off, if it is being made, interferes with the presumption of innocence. This 
is a point not properly recognised either by the European Court of Human 
Rights or the courts of England and Wales as yet.” 

In Salabiaku v France, it was argued that strict lability offences are permitted 
‘under certain conditions’, a phrase that has caused some confusion in the courts. 
However, the artificial distinction between procedural and substantive protec- 
tions has been used to argue that no challenge to strict liability offences is possible 
under article 6(2). For example, in Barnfather v London Borough of Islington Education 
Authority” the classical theory of the presumption of innocence was followed. 
Barn father was charged under subsection 444(1) of the Education Act 1996, which 
provides: ‘Ifa child of compulsory school age who is a registered pupil at a school 
fails to attend regularly at school, his parent is guilty of an offence’ 

The offence is one of strict liability. However, that was held, by the Divisional 
Court, to be compatible with article 6(2). It was argued that, as long as the prose- 
cution has to prove beyond reasonable doubt that all elements of the offence have 
been committed, it matters not, as far as article 6(2) is concerned that there is no 
fault element ın the offence. Article 6(2), it was argued, is concerned with proce- 
dure regarding offences, not with their substance which remained a matter for 
national legislatures. That leads to the absurd conclusion that a reverse onus of 
proof in a defence to an offence of strict liability may be held incompatible with 
article 6(2) where the very same offence will be regarded as compatible as a whole if 
no such defence exists at all. 

Of course, there may be offences of strict liability that are justifiable. Whether 
the potential penalty is only of a monetary nature, as is often the case in strict 
liability offences, might help to determine whether the offence is compatible with 





49 Whether mens rea can really play the role of attnbuting fault 1s a contested issue. We only claim that 
offences of strict liability warrant convictions without moral fault Whether mens tea conditions in 
fact disunguish defendants who are morally at fault and those who are not, ıt is at least true that 
offences of strict lability are potentially objectionable on the grounds that they permit conviction 
of those who are not morally at fault. 

50 Stnct lability offences are permitted ‘under certain conditions’ ın Salabiaku n 3 above 27, although 
see Hansen v Denmark (Applicn No 28971/95 16 March 2000) for evidence that the ECtHR was 
prepared, in some circumstances to hold that stnet lability offences breach art 6(2). Salabiaku 
resulted in a dismussrve approach to a claim that a strict liability offence breached the presumption 
of innocence ın the decision by Clarke LJ in R (On the application of Grundy & Co Excavations Ltd) 
and another v Halton Division Magistiates Cowt and another [2003] EWHC 272 (Admin) Given that 
Clarke LJ recognised the umportance of the gravamen of the offence in Sheldtake, which was handed 
down on the same day as Rv Halton Division Magistrstes Cowt, the brevity of that analyms 1s quite 


n 
51 (2063 EWHC 418 (Admin). 
52 A different approach has been taken ın Scotland in O'Hagan v Rae 2001 SLT (Sh Ct) 30 ın which it 


was held that 2 slightly more liberal provision in the Education (Scotland) Act 1980 was ncompa- 
tible with art 6(2). 
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article 6(2) on grounds of proportionality.” Where the burden of proof rests on 
the defence, the test that 1s used is whether the shift is necessary, not merely reason- 
able. And there is no reason why the same should not apply to strict liability of- 
fences. But it should not be assumed that this is never the case, given that 
‘necessary’ can mean necessary effectively to regulate the conduct concerned with- 
out imposing an enormous financial burden on the state. 

Furthermore, there may be offences of strict liability which do not interfere 
with the presumption of innocence at all For there may be offences which 
are intended to result in convictions not only of those who are morally at fault 
but also those who are not. For such offences, those falling within the latter 
category are not to be regarded as unintended victims of the legislation. That 
Parliament intends convictions without moral fault may be considered objection- 
able in principle, and may interfere with other Convention rights, but that does 
not entail that the presumption of innocence has been interfered with. However, 
it is probably rare that Parliament intends that those who perform the actus reus of 
an offence will be convicted where they have no moral fault at all. 

As far as the Education Act 1996 is concerned, there 1s clearly interference with 
the presumption of innocence. The Act can only have been designed to ensure that 
parents will take all reasonable steps to ensure that their children regularly attend 
school. But convicting parents who have taken all such reasonable steps, but 
whose children do not regularly attend school, is not a means by which that can 
be achieved: it is not directly intended, it is only a foreseen side effect of the statute, 
that some parents who take all reasonable steps to ensure that their children reg- 
ularly attend school will be convicted of the offence. One can only conclude that 
Parliament has warranted the conviction of such parents in order to ensure the 
conviction of a greater number of parents who fail to take all reasonable steps to 
ensure that their children attend school And that interferes with the presumption 
of innocence. 

In the last section we showed that there may be criminal offences which inter- 
fere with the presumption of innocence that do not involve a reversal of the bur- 
den of proof. In this section we have shown that there are criminal offences which 
involve a reversal of the burden of proof with regard to some elements of the 
offence, but which do not interfere with the presumption of innocence. It is 
against this backdrop that the question of whether interference with the presump- 
tion of innocence is proportionate should be addressed. 





53 There was disagreement about that issue in Bornfather, Maurice Kay J arguing that ıt was propor- 
tional to make the offence one of strict lability and Elas J contending that ıt was not However, as 
both agreed that there was no interference with art 6(2), no reading down was necessary, or indeed 

possible. 

54 ‘This y koidadan Law aid in tek law aia Ghee Gack legal ro 
bility rests entirely on what one actually does, regardless of fault, 15 far from inconceivable on moral 
grounds See J. Gardner, ‘Obligations and Outcomes in the Law of Torts in P Cane and] Gardner, 
Relating to Responsibility: Essays forTony Honoré (Oxford Hart, 2001). Regulation in this way may be 
appropriate, though it ıs doubtful that the cuminal law 1s an appropmate institution for such reg- 
ulation. See A. Ashworth, n 41 above 118, for an argument about taking such regulation outside the 
realm of the cruminal law 
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PROPORTIONALITY™ 


When might an inroad into the presumption of innocence be justified? In Sala- 
biaku the Court found that such presumptions of fact and law should be con- 
fined ‘within reasonable limits which take into account the importance of 
what is at stake and maintain the rights of the defence’™ It was noted in the 
introduction that the ‘reasonable limits’ test has been taken by the House of 
Lords to require a balancing exercise between the seriousness of the evil against 
which the law is intended to protect and the due process rights of the accused 
person. Furthermore, the notion of ‘reasonable limits’ is generally applied in 
terms of a necessity test. As Lord Steyn expressed it in Lambert: “The burden is 
on the state to show that the legislative means adopted were not greater than 
necessary: 7 

It seems that under the necessity test the court should ask whether it is in fact 
necessary, in order to effect the purpose of the legislation, to warrant the convic- 
tion of innocent persons, persons who are not intended, in the sense developed 
earlier, to be caught by the legislation. In other words, judges should clearly ar- 
ticulate what is at stake on both sides of the scales. They should be clear as to the 
extent of the inroad into the presumption of innocence, because only then will 
they be in a position properly to consider what factors might make that inroad 
justified. 

The burden on the prosecution to show that such an inroad can be proportion- 
ate is surely an onerous one. The right contained in article 6(2) is fundamental, and 
hence any limitation must require strong justification. Certainly the courts have 
accepted that the presumption of innocence is not absolute and that necessary 
limitations might apply. In this context Lord Hope developed the discretionary 
area of judgment’ doctrine in Kebilene.® The courts must recognise that 


difficult choices may have to be made by the executive or the legislature between the 
rights of the individual and the needs of socety. In some circumstances it will be 
appropriate for the courts to recognise that there is an area of judgment within 
which the judiciary will defer, on democratic grounds, to the considered opinion 





55 Simon Brown LJ in Roth Judges nowadays have no alternative but to apply the HRA. Consntu- 
tional dangers exist no less in too little judicial actrvism as ın too much’ International Transport Roth 
GmbH v Secretary of State for the Home Dept [2002] 1 CMLR 52. 

56 Salabiakeu n 3 above 28 

57 Lord Steyn took the view that the relevant sections of the Misuse of Drugs Act made it possible for 
the accused to be convicted even if the judge had a doubt as to his gailt. On this basis the relevant 
provisions interfered with the presumption of innocence ın a disproportionate way Lord Steyn in 
Lambert n 1 above 37. 

58 This term was first formulated by Lord Lester and David Pannick, e.g. in (1999) Human Rights Law 
and Practice, 73—76, it is cated approvingly by Lord Hope ın Kebilene, 994. See also D Pannick, ‘Pon- 
ciples of interpretation of Convention rights under the Human Rights Act and the discrenonary 
area of judgment (1998) PL 545; and P. Crag, “The Courts, the Human Rights Act and Judicial 
Review’ (2001) 117 LQR 589 The principle of proportionality was given one of its classic enuncia- 
tions by the ECtHR ın Soering v United Kingdom. ‘inherent in the whole of the Convention 1s a 
search for a fair balance between the demands of the general interest of the community and the 
requirements of the protection of the individuals fundamental righty’ (1999) 11 EHRR 439, 468 
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of the elected body or person whose act or decision 1s said to be incompatible with 
the Convention.” 


However, Lord Hope also makes it clear that application of this doctrine is less 
appropriate in respect of ‘high constitutional rights’. It is difficult to conceive of a 
constitutional right of higher importance than the nght of the citizen to be pre- 
sumed innocent of criminal offences with which he is charged. There are several 
factors which the courts have taken into account which might weigh on the scales 
as necessary justifications for interfering with the presumption of innocence in 
the general public interest. We will address three of these issues in turn. 


Difficulty for the prosecution in proving something which is within the 
knowledge of the accused 


The first issue concerns the difficulty for the prosecution in proving a particular 
fact. In other words, the inroad is necessary because the prosecution cannot prove 
the crime. This in itself, however, cannot be taken to justify an inroad as necessary. 
The difficulty ın proving that the defendant has committed a criminal offence is a 
general problem faced by the prosecution in many cases; in fact it is commonly a 
consequence of the presumption of innocence that crimes may well be difficult to 
prove given that the burden 1s generally upon the prosecution to prove the accu- 
seds guilt beyond reasonable doubt. 

The courts have, however, been open to arguments that when a crime is difh- 
cult to prove, and the problematic element refers to something that is within the 
accuseds knowledge, then the inroad into the presumption of innocence may be 
justified. In recent cases the knowledge of the accused has been the basis upon 
which legal burdens have been found to be proportionate. Two examples are Lv 
Director of Public Prosecutions (Lynch v DPP)® and Rv Matthews." In those cases the 
defendants were charged under section 139 of the Criminal Justice Act 1988 with 
having a bladed article in a public place. General and specific defences have been 
created under sections 139(4) and 13965) of that Act. The former provides a general 
defence for those who can prove that they had the bladed article for good reason 
or lawful authority. The latter provides a defence for those who have the article for 
use at work, for religious reasons or as a part of national dress. For both defences, 
the burden of proof 1s on the defence to show that this is so. 

In both cases it was argued that section 139(4) did not contravene the presumption 
of innocence. The central reason that was given in Lv DPP to distinguish section 139 
from section 28 of the Misuse of Drugs Act 1971, as interpreted ın Lambert, was that 
the defendant is proving something within his own knowledge’.™ or, as it is put in 
Matthews, ‘the reason for which an accused has a bladed article in a public place 1s 
something peculiarly within the knowledge of the accused’ The same issue was 
ctucial in the Attomey Genemi Reference case. The idea that it is proportionate to 





59 ibid. Note this was paraphrased by Lord Woolf'as his third test in Lambert. 


64 n 12 above per Latham LJ 42 
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make inroads into the presumption of innocence when the issue relates to some- 
thing which is likely to be within the accused persons own knowledge is surely 
wrong, The fact that an element is peculiarly within the knowledge of the accused 
1s only an indication of something that is potentially relevant: that the element 
poses evidential problems for the prosecution. There is nothing special about the 
element being peculiarly within the knowledge of the accused in this regard. 
There may be many other things which are difficult for the prosecution to prove. 

Furthermore, the fact that something is difficult for the prosecution to prove 
cannot very often constitute good grounds for placing the burden of proof on the 
accused. Supposing otherwise would be dangerous. For example, it is notoriously 
difficult to convict defendants of the offence of rape. Are we to conclude from this 
fact that there is good reason to place the burden of proof on the defence with 
regard to some elements of the offence of rape? 

Presumably the reason why the courts refer to the knowledge of the accused in 
juxtaposition to the difficulty the prosecution has in proving a particular point is 
due to an implicit assumption that something which is within the accused's 
knowledge is thereby easy for him to prove.® In other words, this issue concerns 
the degree of interference rather than proportionality. But the argument that 
since the element was in the particular knowledge of the accused, interference 
with the presumption of innocence is itself limited is false. The degree of inter- 
ference with the presumption of innocence may be very great even if the element 
concerned is peculiarly within the knowledge of the accused. That the defendant 
knows p to be the case does not entail that it is easy for him to prove that p is the 
case. For example, the fact that the accused knows why he had the blade does not 
make it easy to prove why he had the blade even if in fact he had it for a perfectly 
lawful reason. 

Similarly a person may know when he joined a proscribed organisation but 
may find it difficult to prove that fact. Such organisations tend to be clandestine 
and even before they are proscribed members may be unlikely to keep a written 
record of their membership. To call upon witnesses to attest to one’s membership 
may be difficult given the risk of incrimination for the witnesses in question. 
Furthermore, the idea as articulated by the courts has far too broad a scope. For 
example, it could be used with regard to most mens rea terms, for most mens rea 
terms are peculiarly within the knowledge of the accused. In the previous sec- 
tion we suggested that where a person knows p and p is easy for him to prove 
then an inroad may be justified. But that is only because, where that is true, the 
degree of interference with the presumption of innocence is less. It is both 
wrong and dangerous to assume that knowledge of p and the ability to prove 
that p are related. 





65 Knowledge and case of proof are conflated in this way, problemaneally in our view, by Lord Ni- 
cholls of Birkenhead ın R v Johnstone [2003] UKHL 28, 50. 

66 There are exceptions. Objective recklessness, for example, is not particularly within the knowledge 
of the accused: 1t refers to what the reasonable man would have realised about msks rather than what 
the accused actually did realise. But in general most issues of mens rea concern facts within the 
knowledge of the accused. 
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The nature of the threat 


The second issue which the courts use in determining whether a particular inroad 
into the presumption of innocence is necessary in the general interest of the com- 
munity is ‘the nature of the threat faced by society which the provision is designed 
to combat.” By this argument, the danger facing the community is so great in 
this area that the legislation may be justified in restricting the presumption of in- 
nocence of a particular accused person. In other words, the risk of convicting in- 
nocent persons is one which is more justifiable in combating particularly serious 
social evils; the risk of muscarriages of justice may be a proportionate outcome 
given the extent to which the community will benefit from the effectrve enforce- 
ment of the law and the concomitant reduction in the threat to society posed by 
the evil in question. There are several problems with this notion. 

As noted earlier, the presumption of innocence is a fundamental constitutional 
right. On this basis it seems difficult to argue that this right should be restricted in 
order to pursue a general policy initiative, even one of great importance; after all, 
the purpose of the presumption of innocence is to protect the individual from 
wrongful conviction by the state even when the state may have worthy objectives 
in seeking that conviction. 

There is a second reason why the argument is problematic. The crimes created 
by such legislation are also likely to be very serious, and the more serious the 
criminal conduct with which the accused person 1s libelled, the greater the poten- 
tial for harm in a wrongful conviction. A South African case, Coetzee, makes the 
point well: 


The perniciousness of the offence is one of the givens, against which the presump- 
tion of innocence is pitted from the beginning, not a new element to be put into the 
scales as part of a justificatory balancing exercise. If this were not so, the ubiquity 
and ugliness argument could be used in relation to murder, rape, car-jacking, house- 


breaking, drug smuggling, corruption ... the list is unfortunately almost endless 
and nothing would be left of the presumption of innocence, save, perhaps, for its 
relic status as a doughty defender of rights in the most trivial of cases. 


The third difficulty is that the courts may take a fairly superficial approach to the 
whole question of the purported threat faced by society. When legislation covers 
certain broad areas of important social policy (such as combating drug trafficking 
or terrorism), courts can immediately become conditioned to accept a purported 
societal interest without careful consideration of several important questions, 
First, whether there is in fact any empirical evidence to support the contention 
that the legislation itself, and more specifically the limitation of the presumption 
of innocence protection, serves the purpose Parliament intends. Secondly, the ex- 
tent of the inroad into the presumption of innocence - here the balance between 





67 Lord Hope in Kebilene and referred to be Clarke LJ in Shelduske, n 9 above 43 

68 Coetzee cited in HMAv Mcintosh [2000] SLT 1280, 1286 Thus case has since been ated also by Lord 
Steyn in Lambert, n 1 above 34, by Clarke LJ ın Sheldmke, n 9 above 17 and by Lord Nicholls of 
Birkenhead in R v Johnstone, n 65 above 49. See also the extended discussion of this passage 
1n Ashworth n 41 above 112-116 
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the real interest to the community and the potential damage to the core right 
must be rigorously considered. And thirdly, whether the same purpose could have 
been served by way of less draconian device.” 

Certain cases suggest a propensity for excessive deference on the part of the 
judiciary to the policy goals of Parliament For example, in Lambert the fact that 
the case involved drug trafficking set the tone for the Court of Appeal. As Lord 
Woolf comments: ‘there is a clear social objective in discouraging the trading both 
in hard drugs and ... softer drugs.” It seems that the drug-related nature of the 
subject matter supplements Lord Woolf’ analysis of the structure of the offence 
and helps him to reach his conclusion that the modification of the burden of 
proof was justified.” Another example of how the issue of drugs was so impor- 
tant to Lord Woolf’s position arises in his refutation of Glanville Williams’ cele- 
brated critique of reverse burdens of proof in statutory defences of this kind. Such 
a reversal says Lord Woolf 


has been imposed by the legislature deliberately for policy reasons it considered jus- 
tified. Since 1971 that justification has increased ... There is an objective justification in 
the case of drugs for the choice and it 1s not disproportionate.” 


What is notable from Lord Woolf’s judgment in Lambert is that there is little at- 
tempt to draw anything but very general cross-references between the nature of 
the subject matter and the consequent justification for limiting the presumption 
of innocence. To say there is an objective justification’ is simply not enough. Any 
limitation must be necessary not merely justifiable.” 

In order to emphasise the importance of protecting the core right judges 
should, in developing a doctrine of deference vis-à-vis the HRA, note first 
and foremost the duties which courts have under this Act.™ It ought not to be 





69 Lord Steyn in Lambert, n 1 above 37. 

70 Lambert, n 1 above 25. This also caused him to address the legislative history of the provision. ‘Prior 

to the 1971 Act the increasing international concern over the supply of drugs had been reflected in 

treaties to which this country was a party. When the statutory history of the sections is then into 
account... it is clear that Parliament had deliberately chosen to produce the result set out already’? 

At 23. See also R. Edwards, Judicial Deference under the Human Rights Act’ (2002) 65 MLR 864, 

859-882. 

Lambert ibid 25. 

ibid 26. 

Richard Edwards critiases the approach taken by Lord Woolf in Lambert on this basis In general 

Edwards has attacked the doctrine of deference which as currently conceived by the judiciary ‘is a 

flawed and unprincipled doctrine’. He argues persuasively that deference should only be applied 

when the courts have a clear idea of the nature of the core nght and of its importance “There is a 

difference between affording the legislature an area of discretion under the most stringent part of 

the proportionality test and the broader form of deference which the executive and Parliament bas, 
on occasion, been granted by the British courts, in some cases before any form of Limitation analy. 

sis is undertaken’ Edwards, n 70 above 863. 

74 Under the HRA s 6 courts as public authorities may not act incompatbly with convention rights. 
For early accounts of this issue see D. Pannick, n 58 above; ML Hunt, Judicial Review after the 
Human Rights Act’ (1999) QMWIJ 14; S. Singh, M. Hunt and M. Dennetriou, Is there a Role 
for the “Margin of Appreciation” in National Law After the HRA [1999] EHRLR 15, Klug F and C. 
O’Brien, ‘The first two years of the Human Rights Act’ 2002 Public Lew 649, R- Edwards, n 70 
above; D. Nicol, ‘Are Convention Rughts a no-go zone for Parliament?’ [2002] Public Law 438. 
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forgotten when human rights conflict with other policy choices that the passage 
of the HRA by Parliament was itself a policy choice, and that through the HRA 
Parliament requires a rigorous assessment by the courts of other legislative provi- 
sions when these run counter to ECHR rights including the presumption of in- 
nocence. To assess rigorously the proportionality of measures which impugn 
fundamental rights is not to enter into conflict with Parliament, but rather to de- 
fer to its policy choice as expressed in the HRA. 

A fourth problem with the threat to society’ argument 1s that in certain cases 
the reason for accepting the inroad into the presumption of innocence, although 
presented in terms of combating a particular social evil, is in fact quite different; 
for example, the difficulty for the prosecution in proving the offence. In other 
words, the ‘threat to society’ can be used to mask a far more prosaic problem for 
the prosecution. This can be seen in the case of Salabiaku. Here the French govern- 
ment argued before the ECtHR that a shift in the burden of proof was justified 
‘by the very nature of the subject matter’ of the law in question.” This seems to be 
an indirect reference to drug trafficking, but it seems that on closer inspection this 
reference to the nature of the subject matter can lead to confused and perhaps dis- 
ingenuous reasoning. 

Salabiaku had taken possession of a trunk with no name or address at Roissy 
Airport in France. He was arrested and the trunk searched. Based on the trunk’s 
contents S was convicted first of the illegal importation of narcotics and secondly 
of smuggling prohibited goods. The first conviction was over-turned but the sec- 
ond was upheld by the Paris Court of Appeal. The court accepted that the first 
charge was not proven since it was not impossible that the trunk was for someone 
else, and so there existed a doubt from which he was entitled to benefit. However, 
the offence of smuggling was constituted simply by possession of goods which he 
had not declared to customs. In other words, the nature of the smuggling offence 
was effectively one of strict liability, whereas that of importing narcotics carried a 
defence available to S.”% 

On this basis it seems impossible that the French government could argue that 
placing the burden of proof on the defence was justified by the drug-related nature 
of the subject matter since the social evil of drug smuggling carried greater proce- 
dural protection than smuggling per se. The reason for the reverse burden seems to 
be justifiable only in terms of the difficulty in proving smuggling of socially harm- 
less goods. The Court ought to have considered whether such a practical considera- 
tion really did justify the reversal of the burden of proof However, no such 
discussion takes place in the judgment and the ‘nature of the subject matter’ was left 
in the air as though drug smuggling was the issue when clearly it was not. 


Seriousness of the offence and of the penalty 


A third factor on the scales which the courts take into account in determining if 
a particular inroad may be justified as necessary is that the cost to the accused 





75 Salabsaleu, n 3 above 26. 
76 thd. 
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person from a wrongful conviction may not be very great either in terms of the 
seriousness of the offence with which he is convicted or in terms of the penalty 
which results from conviction. This issue can be decisive of proportionality. For 
example, in Davies v Health and Safety Executive a legal burden imposed upon the 
accused was found to be ‘necessary, justified and proportionate’, and the issue of 

penalty was a central factor in the courts decision.” The legislation involved 
(health and safety legislation) was regulatory and not stigmatic, and as a conse- 
quence penalties were fairly minor with no risk of imprisonment. 

The argument for the approach taken in Davies is that an inroad is proportion- 
ate because any injustice to the accused is likely not to be severe. Seriousness of the 
offence or of the penalty may well be a relevant factor which can help determine 
the proportionality of an inroad. However, there are problems with the way in 
which this factor has been applied. 

The first problem concerns when an offence is serious or a penalty high. So far 
English courts have not reached any principled position on that question. There 
are two distinct issues at stake here. On the one hand there is the question of the 
degree of penalty attached to an offence. On the other, there is the question of the 
degree of stigma that the offence carries. Often the courts have taken the first issue 
seriously, whilst failing to recognise the full significance of the second. 

Consider Sheldrake where Clarke LJ distinguished Davies on the question of the 
seriousness of the offence in question. Drink-related driving offences, he argued, 
were serious criminal offences and in respect of such an offence the reversal of a 
legal burden was much harder to justify.” Henriques JJ in his dissent, however, 
disagreed. He considered not so much the nature of the offence, but rather the 
penalties imposed: the penalties for drink-driving were fairly low compared to 
those for drugs-related offences such as were at issue in Lambert. This conclusion, 
therefore, helped him reach his decision that the legal burden in Sheldrake was not 
disproportionate.” 

The degree of stigma attached to a particular offence is a complex issue which 
ought not to be underestimated by the courts. Conviction for a seemingly trivial 
offence which carries an apparently moderate penalty may still have a serious psy- 
chological effect on some defendants. For example, one person may consider a 
conviction for drink-driving to be stigmatic, whereas another may be less psycho- 
logically affected by a conviction for a seemingly more serious offence. Also a 
conviction for what appears to be a minor offence can have knock-on conse- 
quences. A conviction for drink-dnving may not result in a prison sentence but 
it may lead to the loss of employment for the convicted person. 

Another possible ramification can be the ostracisation of the person within his 
or her community. For example, the issue o f presumption of innocence has arisen 
in respect of proceeds of crime legislation.” In this situation the person is not 
convicted of a new offence, is not given a prison sentence and is not even fined. 





77 [2002] EWCA 2949 (Crm), [2003] IRLR 170. 

78 Clarke LJ in Sheldsake, n 9 above 81. In the same case Jack JJ also concluded that ‘taking account of 
the comparative seriousness of the offence, it is not necessary and proportionate that s 5(2) of the 
1988 Act should impose a legal burden on a defendant’ 162 

79 ibid 96, 

80 McIntosh, n 68 above, Phillips (2001) 11 BHRC 280, (2001) Crim LR 817. 
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Instead property attributed to previous unspecified drug-related activity is confis- 
cated. This may not seem to be a severe penalty, or indeed to be a penalty of any 
kind. But in fact the ramifications can be serious for the individual concerned. If 
during sentencing for a drugs related conviction a person is found by the court to 
have received proceeds from other unspecified drugs-related activities, this in 
effect labels the person as a persistent drug dealer. Aside from any confiscation 
order imposed by the court, such a conclusion serves to stigmatise he may feel 
the opprobrium of the community and this can manifest itself even in terms of 
victimisation and endangerment to his personal safety. 

In interpreting a statute, the courts must recognise that that statute may be ap- 
plicable to a broad range of individuals in a broad range of contexts, and the de- 
gree of stigma may vary widely between individuals and contexts. The courts 
ought to determine the proportionality question against the most serious effect 
which wrongful conviction could potentially have. 

For all these reasons the issue of penalty as a factor which might justify inroads 
into article 6(2) ought to be approached very cautiously. Perhaps the only area in 
which a strong argument can be made for regarding interference with the pre- 
sumption of innocence as clearly proportionate concerns crimes that all members 
of the community would regard as regulatory and of a trivial nature, and which 
carry only minor penalties. Por minor road traffic offences, for example, the prac- 
tical difficulties in securing convictions seem to demand that the presumption of 
innocence be compromised; given the overwhelming public interest in a properly 
functioning traffic system these inroads would appear to be necessary on the basis 
that the offences in question, and the penalties attached, are very minor. Beyond 
that, in the vast majority of arcumstances, interference with the presumption of 
innocence is unwarranted. 


CONCLUSIONS 


This article has focused principally upon two questions. First, how are we to assess 
the degree to which the presumption of innocence has been interfered with? Sec- 
ondly, what principles ought to guide English courts in establishing whether in- 
terference with the presumption of innocence is proportionate? 

In answer to the first question, we argued that the proper way to determine the 
degree to which the presumption of innocence has been interfered with concerns 
the purpose of the offence. It should be for the prosecution to prove all elements 
of the offence in order to demonstrate that the defendant's behaviour is criminal in 
terms of the purpose of that offence; if it cannot do so, the presumption of inno- 
cence has been interfered with. And this is so whether or not there is a reversal of 
the burden of proof, and regardless of how the offence is constructed on the 
surface, Certain criminal offences are created by statute in order to escape the 
evidential strictures to which they should properly be subjected; and in such a 
situation, where the surface construction of the offence does not properly reflect 
the purpose for which it was enacted, the courts ought to declare that the offence 
interferes with the presumption of innocence. In this article we have explored 
several examples of such offences as they have arisen in recent caselaw. While 
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we have not engaged in a systematic study of the extent of this problem in English 
criminal law, we suspect that there are many offences of this type, including many 
offences of strict liability. 

In terms of the second question, we looked critically at the criteria that the 
courts have used to consider the question of proportionality. The courts, we con- 
tend, are failing to address the issue of proportionality in a sufficiently principled 
way, particularly insofar as they defer to Parliament excessively when it creates 
criminal offences designed to deal with certain specific social problems. For exam- 
ple, whereas the courts seem prepared to accept that interference with the pre- 
sumption of innocence is proportionate with regard to offences concerning 
illegal drugs, they have not articulated carefully how a distinction is to be drawn 
between such offences and the central offences of the criminal law, such as murder 
and rape, where presumably interference with the presumption of innocence 
would be looked on sceptically. We have not exhausted consideration of the ques- 
tion of proportionality, but we suggest that interference with the presumption of 
innocence ought to be considered proportionate only fora very limited category of 
offences. Those are offences which carry low penalties. Even here the issue of ‘ow 
penalty’ ought to be approached cautiously, since many offences with seemingly 
low penalties can bear serious ancillary consequences such as social stigma.” 

There is also a broader constitutional issue which emerges from this account. 
The problems which the courts have faced in dealing with the presumption of 
innocence stem largely from the way in which the relationship between courts 
and Parliament has changed under the HRA. It may be argued that our under- 
standing of the presumption of innocence 1s one which invites English courts to 
undermine the sovereignty of Parliament, and that our account, by promoting 
judicial activism, is insufficiently sensitive to the principle of democratic account- 
ability. The argument for judicial deference was made by Lord Nicholls of Bir- 
kenhead in R v Johnstone” where, in the context of article 6(2), he suggested. that 
‘Parliament, not the court, is charged with the primary responsibility for decid- 
ing, as a matter of policy, what should be the constituent elements of a criminal 
offence’ Hence, he concluded, ‘the court will reach a different conclusion from the 
legislature only when it is apparent the legislature has attached insufficient impor- 
tance to the fundamental right of an individual to be presumed innocent until 
proven guilty’ 

In response to this objection it should be noted that, in passing the HRA, Par- 
liament has compelled the courts, where possible, to read statutes in a way com- 
patible with Convention rights.’ Although this requires of the courts a rigorous 
approach to statutory interpretation, it should not be confused with a judicial 
usurpation of Parliament’ role. Where a court finds a violation of the presumption 





81 See also Ashworth n 41 above, who 1s forthright about the problems with the balancing approach, 
particularly with regard to serious offences. Ashworth, at 118, also suggests that serious considera- 
tion ought to be given as to whether there should not be a separate category of ‘regulatory’ offences, 
which do not carry the stigma or the sanchons of cumunal offences, and which accordingly need 
not carry the same protections in terms of human nghts. We agree 

82 n 65 above 

83 ibid 51. 

84 HRA s30). 
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of innocence and concludes that the statute in question will not permit an HRA- 
compatible reading, the court may not strike down the provision in question but 
may only declare it to be incompatible with Convention rights. This balance 
between a rigorous application of Convention rights and Parliament's desire to 
retain its own supremacy was one created by Parliament itself; and in this sense, 
far from undermining Parliament, a principled application of the presumption of 
innocence guaranteed by article 6(2) is expressly required by Parliament through 
the HRA in order to provide citizens with real protections against state power. 

Furthermore, the approach that we have developed regarding the presumption 
of innocence does accept that Parliament is the appropriate body to define the sub- 
stance of English criminal law. By our account of the presumption of innocence, 
Parliament has the power to create criminal offences in pursuit of any purpose 
without thereby violating article 6(2).%° What it cannot do is to pursue a particular 
purpose by warranting the conviction of citizens for aspects of their behaviour 
which it is not the purpose of the offence to control. If Parliament wishes to crim- 
inalize a certain type of behaviour, it ought to do so directly. In particular ıt must 
not, motivated by the reason that the behaviour it wishes to criminalize is difficult 
to prove, attempt to evade the demanding standards of the criminal law, by crum- 
inalizing something else. It must not cast the net of the criminal law more widely 
than the purpose of the offence demands. For that would warrant conviction of 
the innocent, those not intended to be controlled by the offence, as well as the 
guilty. If it does this, and we suggest that it commonly does, it interferes with 
the presumption of innocence. And, we contend, there are few offences for which 
such net-widening is proportionate. It is the duty of the courts in such circum~- 
stances either to interpret the legislation ın such a way that would make it compa- 
tible with the presumption of innocence, or, if this is not possible, to declare it 
incompatible with article 6(2). 





85 HRA s 4(1). There is of course a danger that, by applying s 3(1), the courts can go too far and read 
down legislation in a way which effectively re-writes legislative provisions. In such a mtuation s 4 
will become redundant Forexamplein Rv A (No 2) [2001] 2 WLR 1546 Lord Steyn suggested that 
a court should find it possible to interpret a legislative provision in a Convention~compatible way 
unless à clear limitation on Convention rights 1s stated ın terms’. Lord Hope, however, 
that the purpose of the Act as a whole should be addressed in determining whether 2 compatible 
reading was possible, Parliament's clear purpose should not be usurped by the courts. See F Klug 
and K Starmer, Incorporanon through the “front door”: the first year of the Human Rights Act 
1998" [2001] Public Lew 654; F. Klug, Judicial Deference under the Human Rights Act 1998’ [2003] 
EHRER 125-133; and Nicol, n #4 above 

86 The way in which Parliament constructs offences may of course conflict with other provisions of 
the ECHR, but that 1s a separate question. 


434 © The Modern Law Renew Limited 2004 








The Continuing Conceptual Crisis in the Common Law 
of the Contract of Employment 


Lizzie Barmes* 


The effects on the common law of the contract of employment of the decision of the House of 
Lords in Johnson v Unisys Ltd are considered. The focus is on liability rather than remedies. It is 
argued that the case created conceptual instability in the common law understanding of 2 breach 
of a contract of employment. The logical consequence of the majonty reasoning is that in some 
cases the existence or not of a breach by an employer is contingent on an employee’ reaction. 
Relevant case law history and developments since the Johnson decision inform a detailed cntique 
of the arguments that underpinned it. A solution is suggested according to which, prima facie, 
contracts of employment would be required to be performed in accordance with terms that have 
been umplied by law. 








This article is concerned with evaluating the effect on the common law of the 
contract of employment of the leading decision of the House of Lords in Johnson 
v Unisys Ltd, including as it has been interpreted and applied since it was made in 
March 2001. The focus is on the consequences of that decision for the rules on 
liability, as opposed to remedies, for breach of a contract of employment. Central 
to my thesis is that the majority reasoning has instilled a profound illogicality, 
which I term ‘the liability problem’, at the heart of this area of law. Moreover 
a survey of subsequent case law indicates that this problem continues to be 
compounded. 


“THE LIABILITY PROBLEM’ 


Johnson created conceptual instability in the common law understanding of a 
breach of a contract of employment. On one interpretation, which in my view 
is the most natural one, its effect is that where an employee alleges a repudiatory 
breach of contract on the basis of a term implied by law, the possibility of showing 
there has been a breach depends on how the employee reacts. If the employee 
affirms the contract and carries on working, the implied term may be relied on 
for the purposes of a contractual claim. If the employee purports to accept the 
repudiation, the apparently bizarre consequence is that this possibility disappears. 
The correct contractual analysis becomes that the employee has repudiated the 
contract by leaving the employment without cause. In effect, therefore, the em- 
ployee who affirms the contract has a potential claim for breach of contract, while 
the employee who treats the contract as at an end is a contractual wrongdoer. 














* Univeruty College London. I am very grateful to Clare Kilpatrick and to the anonymous referees for 
helpful comments on this paper. 


1 [2001] UKHL 13; [2003] 1 AC 518. 
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Moreover, in the latter situation logic also dictates that the employee would have 
difficulty satisfying the statutory definition of dismissal for the purposes of unfair 
dismissal, and may thereby also be disqualified from pursuing that type of clum. 

These propositions seem so extraordinary that careful exposition of how they 
may be said to have come about is required. This necessitates a rather lengthy ex- 
ercise in scene-setting. First, it is important to explore the distinction between 
contractual terms implied by fact and those implied by law. Secondly, the effects 
of this distinction on the common law of the contract of employment prior to 
Johnson need to be examined. Only then will it be possible to discern the true 
effects of that decision and to show how these have become manifest in more 
recent case law. 


THE PRE-JOHNSON POSITION 
Contrasting common law implication of terms in fact and in law? 


Terms implied in fact are terms whose implication results from application of 
either the officious bystander’ or the ‘business efficacy’ tests.” Such terms are meant 
to do justice between the parties by giving effect to intentions they plainly had 
but that were not stated nor reduced to writing. They cover matters that were so 
obvious as not to need spelling out or that were incidental to the parties’ overall 
business purposes. A number of consequences follow. First, these terms are easily 
reconcilable with the notion of freedom of contract because, at least in theory, 
they record the parties’ unexpressed intentions. Secondly, as the phrase ‘terms im- 
plied in facf attests, they are specific to particular contracts. Finally, they may be 
expected to be straightforwardly reconcilable with the express terms of the con- 
tract, since those are normally the best indication of what the parties had in mind. 

Terms implied by law diverge from all three of these positions. They are not 
easily reconcilable with freedom of contract because they are implied as necessary 
legal incidents of a class of contracts. In Scally v Southern Health and Social Services 
Board Lord Bridge, with the concurrence of Lord Roskill, Lord Goff of Chieve- 
ley, Lord Jauncey of Tullichettle and Lord Lowry, summarised the law as follows: 


A clear distinction is drawn in the speeches of Viscount Simonds in Lister v Romford 
Ice ... and Lord Wilberforce in Liverpool City Council v Irwin ... between the search 
for an implied term necessary to give business efficacy to a particular contract and 
the search, based on wider considerations, for a term which the law will imply as a 
necessary incident of a definable category of contractual relationship ... I fully 
appreciate that the criterion to justify an implication of this kind 1s necessity, not 
reasonableness * 








2 Terms may also be implied by statute. A notable example is the equality dause that 1s central to the 
Equal Pay Act 1970 

A Terms ımplied by custom and practice categorised as terms implied 1n fact. 
4 [1992] 1 AC 294, 307. See for the ori a mic nye aha She d a ee 
[1977] AC 239, 254 per Lord Wilberforce; 579 per Viscount Simonds, 266 per Lord Edmund-Damies 
and 270 per Lord Fraser of Tullybelton. Lord Salmon at 262 indicated that his criterion for imply- 
ing a term was whether its absence would render the contract ‘ineficaccous, futile and absurd. Lord 
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The cases also make clear that implying terms by law does not rely on imputing 
any particular thought processes to the contracting parties. Secondly, terms im- 
plied by law apply to a class of contracts. In other words they have a degree of 
normative effect. The effect of these features is that such terms empower judges 
to influence the content of whole categories of contracts. This leads ineluctably 
to the third point, that terms implied by law present challenges to the definition 
of the proper relationship between express and implied contractual terms. Tension 
with express terms is to be expected since terms implied by law do not seek to 
capture the parties’ intentions. Yet the traditional view that express terms should 
dominate is not obviously correct in this context. If a provision is a ‘necessary legal 
incident of a class of contracts’ it does not become less so because contracting par- 
ties have agreed to exclude it, let alone where they have excluded it only by im- 
plication. The question that arises is whether appeal to freedom of contract 
becomes sufficient to outweigh the arguments that led to implication of the term 
in the first place. 


‘Terms implied by law and the development of a general fetter on contractual 
discretions and powers 


The common law of the contract of employment has been crucial to the evolu- 
tion of terms implied by law. This is not to say that implied duties on employers 
and employees did not play a significant role well before they were categorised as 
terms implied by law. Indeed, the relanonship between historical understandings 
of working relationships and the modern taxonomy of employers and employees’ 
contractual duties and obligations raises intnguing issues. For present purposes, 
however, it is sufficient to note that the last 30 odd years have seen more and more 
implied duties enfolded within the concept of terms implied by law, with notable 
examples being employers’ and employees’ duties to take reasonable care and of 
trust and confidence. Predictably, this in tum gave rise to struggles in the case 
law about the relationship between these duties and the express terms of any given 
employment contract. 

Space does not allow me fully to catalogue the ebb and flow of the arguments 
in the various decisions in which this issue has been implicated. Rather, my sug- 
gestion 1s that by the time of Johnson, two central propositions could be advanced 
with some confidence. First, it had been confirmed that terms implied by law 
were excludable by express agreement. In particular, this view of the law drew 
great support from the following obiter comment by Lord Steyn in Mahmud v 
BCCE 


The employees do not rely on a term umplied in fact. They do not therefore rely on 
an individualised term to be implied from the particular provisions of their em- 
ployment contracts considered against their specific contextual setting. Instead they 
rely on a standardised term implied by law, that is, on a term which is said to be an 





Cross, on the other hand, appeared at 258 to countenance implication of terms ın law on the bans 
only of a reasonableness test. 
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incident of all contracts of employment: Scally v Southern Health and Social Services 
Board [1991] IRLR 522, at 525, 12. Such implied terms operate as default rules. The 
parties are free to exclude or modify them. 


Secondly, the law had evolved to impose a fetter on contractual discretions or 
powers, even where these were phrased in absolute terms. The case law had never, 
however, been clear about the nature of the fetter that was contractually to be 
implied. Two options could be distilled from reasoning in different cases, The first 
did not advert to duties that had previously been implied by law, for areal of 
mutual trust and confidence. Rather there was stated to be an overarching re 
quirement that employers should not act perversely, in the sense of exercising a 
discretion in a way that no reasonable employer would. The difficulty with this 
alternative was that the authority for the judicial pronouncements to this effect 
was not entirely clear. This view of the law was first expounded in the following 
passage from the speech of Burton J in Clark v Nomura International plc, a case 
decided in the Queen's Bench Division in September 2000: 


Even a simple discretion to award a bonus must not be exércised capriciously (United 
Bank Ltd v Akhtar [1989] IRLR 507 EAT, Clark v Bet plc [1997] IRLR 348 and Mid- 
land Bank plc v McCann 5/6/1998 unreported EAT) or without reasonable or suffi- 
cient grounds (White v Reflecting Road Studs Ltd [1991] ICR 733 EAT, and McLory v 
Post Office [1992] ICR. 758). I do not consider that either of these definitions of the 
obligation are entirely apt, when considering whether an employer was ın breach of 
contract in having exercised a discretion which on the face of the contract is unfet- 
tered or absolute, or indeed even one which 1s contractually fettered such as the one 
here considered ... My conclusion is that the nght test 1s one of irrationality or 
perversity (of which caprice or capriciousness would be a good example) ie that no 
reasonable employer would have exercised his discretion in this way.° 


The basis for my contention that the status of this exposition of the law was un- 
certain is that leading decisions regarding the effect of implied terms on express 
terms were not considered. 

The reasoning in these other cases, however, suggested that a different ap- 
proach should be favoured. According to this line of authority, the fetter on ex- 
press contractual powers should derive from the catalogue of obligations implied 
by law rather than from a generic requirement not to act perversely. The ground- 
breaking decision to this effect was that of the Court of Appeal in Johnstone v 
Bloomsbury Health Authority’ made in December 1990. The question was whether 
the employer's entitlement to call on the services of a junior doctor for 48 hours, 
on average, above his basic 40 hour working week, was limited by the employer's 
implied contractual duty to take reasonable care of its employees’ health and 
safety. The essential issue, therefore, was the same as that considered by Burton J 





5 [1998] AC 20, 45. Lord Goff, Lord Mackay of Clashfern and Lord Musnll all concurred with Lord 
Steyn’ reasoning. But consider the analysis of this issue in M R. F Preedland, The Personal Employ- 
ment Contract (Oxford: OUP, 2003) 163-166 

6 [2000] IRLR 766, 774. 

7 [1992] QB 333. 
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above, namely whether employers contractual discretions, even if phrased in 
absolute terms, were limited. 

A majority made up of Stuart-Smith LJ and Lord Browne-Wilkinson, the then 
Vice-Chancellor, found that the employers discretion was limited by their 
implied health and safety duty. But there were basic differences ın the reasoning 
relied on by each judge, including Leggatt LJ (who dissented in the reasoning but 
not in the outcome). This decision therefore perfectly captured the struggles that 
common lawyers typically encounter ın attempting to reconcile the implication 
of terms by law with the principles of freedom of contract. This makes it worth- 
while to give each judge's reasoning careful attention, quite apart from the impor- 
tance of the decision as an authority. 

To begin with Leggatt LJ, he straightforwardly accorded priority to the princi- 
ples of freedom of contract. Thus he said: ‘[I]t is axiomatic that the scope of an 
express term cannot be cut down by an implied term; and that is as true of terms 
implied by law as it is of terms which depend on the intentions of the parties ...”* 
Furthermore it is important to Leggatt LJs analysis that he regarded this conclu- 
sion as determinative of the position in tort In his view the express contractual 
discretion set the outer limits of the employer's obligation, rather than there being 
any question of a common law duty conditioning the contractual wording. In 
keeping with this position, Leggatt LJ agreed that the appeal should be allowed 
to the extent of entitling the claimant to argue that there had been a breach of the 
Unfair Contract Terms Act 1977 (UCTA 1977). 

At the other end of the spectrum, Lord Stuart-Smith treated the express contrac- 
tual discretion as subject to the other contractual terms and, in particular, to the im- 
plied duty to take care for Mr Johnstone’ safety. On the contract versus tort point, he 
observed that the tortious and contractual duties to take care run ‘ude by side’; one 
does not preclude or limit the other He also saw it is as significant that the contrac- 
tual duty in issue had been implied by law. He explained his position as follows: 


There was a duty on the part of the plaintiff to be available for duty for an average of 
48 hours each week beyond the basic 40 hours (duty A). There was a duty on the 
defendants to take reasonable care not to injure his health (duty B). It 1s the interac- 
tion or reconciliation of these two duties which is in question here. Mr Beloff 
[Counsel for the Health Authority] submuts that duty A must prevail over duty B, 
because the former is an express term of the contract and the latter is implied. But 
this is not an implication that arises because ıt is necessary to give business efficacy to 
the contract ...; it arises by implication of law. While therefore Mr. Beloff asks the 
question, how does duty B cut down or override duty A? one can equally ask how 
does duty A cut down or override duty B? ... Mr. Beloff submits that paragraph 
4(b) of the contract ın some way limits the ambit or scope of duty B. I know of no 
authority that supports this contention and ıt seems to me to be contrary to princi- 
ple ... In my opinion paragraph 4(b) gave the defendants the power to require the 
plaintiff to work up to 88 hours per week on average. But that power had to be 
exercised in the light of the other contractual terms and in particular their duty to 
take care for his safety.” 





8 ibid 347 
9 ibid 343-344. 
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Finally, Lord Browne-Wilkinson adopted a mid-position. He agreed with Leg- 
gatt LJ that the contract was determinative where it conflicted with the position in 
tort. Hence, the implied duty to take care was cut down so far as express terms 
were inconsistent with it. But Lord Browne-Wilkinson placed great weight on 
a distinction that he drew between employees’ absolute contractual duties and 
employers’ contractual discretions. If Mr Johnstone had undertaken an absolute 
contractual obligation to work 48 hours overtime on average, that would have 
been an end of the matter. Since this was not the situation, Lord Browne-Wilkinson 
reasoned as follows: 


There 1s no incompatibility between the plaintiff being under a duty to be available 
for 48 hours’ overtime and the Authority having the right, subject to its ordinary 
duty not to injure the plaintiff, to call on him to work up to 48 hours’ overtime on 
average. There is, in the present contract, no incompatibility between the plaintiff's 
duty on the one hand and the Authority’ nght, subject to the implied duty as to 
health, on the other The implied term does not contradict the express terms of the 
contract ... In my judgment the Authority's nght to call for overtime under clause 
4(b) is not an absolute right but must be limited in some way. There 1s no technical 
legal reason why the Authority’s discretion to call for overtime should not be exer- 
ased in conformity with the normal implied duty to take reasonable care not to 
injure their employee's health.” 


Where, then, did this leave the law? I would argue that Lord Browne-Wilkinson’s 
narrower ground for decision was contained within Stuart-Smith LJs more 
expansive approach. The effect of this reading 1s that Johnstone was authority for 
the proposition that employers’ contractual discretions are subject to their implied 
duty to take reasonable care of their employees’ health and safety. 

Reasoning by analogy, it also seemed to follow that this was the position for all 
contractual duties implied by law. It is particularly noteworthy that Lord 
Browne-Wilkinson had in fact made this point with respect to the obligation of 
trust and confidence a couple of months earlier in the case of Imperial Group Pen- 
sion Trust Ltd v Imperial Tobacco Ltd in the Chancery Division. He then said: 


In my judgment, that obligation of an employer [not, without reasonable and prop- 
er cause, to conduct themselves in a manner calculated or likely to destroy or ser- 
iously damage the relationship of confidence and trust between employer and 
employee] applies as much to the exercise of his rights and powers under a pension 
scheme as they do to the other rights and powers of an employer.” 


Perhaps the best example of a case where the implied duty of mutual trust and 
confidence was treated as limiting an express contractual power was Gogay v Hert- 
fordshire County Council, decided by the Court of Appeal on 26 July 2000." The 
case addressed the lawfulness of a decision to suspend the claimant pending a 





10 ibid 350-351. 

11 mona 

12 [2000] IRLR 703. United Bank Ltd v Akhtar [1989] IRLR 507 ın the EAT 1s another example. But 
more notable are two other recent decisions of the Court of Appeal, Fench v Barclays Bank Pic [1998] 
IRLR and Transco ple v OBrien [2002] EWCA Civ 379; [2002] ICR 721. 
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disciplinary investigation where there existed an express power to suspend in such 
circumstances. The issue was said by Hale Uj, with the agreement of May LJ and 
Peter Gibson LJ, to be whether the suspension breached the employers implied 
duty of trust and confidence.” Implicitly, therefore, the implied duty was treated 
as conditioning the employers power to suspend; in other words, the employer's 
seemingly absolute power was limited by their implied duty of trust and confi- 
dence. In the event, the employer was found to be in breach of contract and 
substantial damages were awarded, notably in respect of psychiatric injury. 

It is also important at this juncture to interrogate the cogency of the contrast 
drawn by Lord Browne-Wilkinson in Johnstone between employees’ duties, on the 
one hand, performance of which he intimated that employers were entitled to 
demand without regard to any implied term, and employers’ discretions, on the 
other hand, which were to be exercised in keeping with terms implied by law. 

The premise underlying the distinction seems to be that where an employer 
has an express discretion the provision may be read compatibly with implied 
duties because the employer has a choice about how it is operated. Yet choice is 
inherent to the performance of all aspects of an employment contract. Even in 
respect of Mr Johnstone’s basic 40 hour working week, for example, there is a 
world of difference between arrangements being made in a co-operative and con- 
siderate way and the opposite. If choice is what enables express and implied 
powers to co-exist without contradiction, it follows that all the choices that are 
the daily fare of an ongoing contractual relationship should be subject to the 
duties implied by law. 

This may be an appropriate point at which to recall that Lord Browne-Wilk- 
inson’ distinction has not been made so far as performance by employees is con- 
cerned. In contrast to the ongoing struggles regarding employers, the modern law 
was not detained long by the question whether employees should be entitled to 
stick to the letter of their contracts. Rather, in SS of Employment v ASLEF (No 2) in 
1972 it was found by the Court of Appeal that ‘working to rule’ put railway work- 
ers in breach of contract. Buckley LJ analysed the position as follows: 


The object of the instruction [to work to rule] was to frustrate the very commercial 
object for which the contracts of employment were made. It struck at the founda- 
tion of the consensual intentions of the parties to those contracts, and amounted, in 
my judgment, to an instruction to commit what were clearly breaches or abroga- 
tions of those contracts. These are or would be, in my judgment, breaches of an 
ımplied term to serve the employer faithfully within the requirements of the con- 
tract. It does not mean that the employer could require a man to do anything which 
lay outside his obligations under the contract, such as to work excess hours of work 
or to work an unsafe system of work or anything of that kind, but it does mean that 
within the terms of the contract the employee serve the employer faithfully with a 
view to promoting those commercial interests for which he is employed.* 


Lord Denning agreed that mere performance by the employee was insufficient. In 
addition, he said, employees must not have the object of wilfully disrupting the 





13 a 
14 [1972] 2 QB 455, 498. 
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employer's undertaking.” Roskill LJ based his decision on a term, implied on the 
‘officious bystander’ test, to the effect that an employee should not obey lawful 
instructions in a wholly unreasonable way ‘which has the effect of disrupting the 
system, the efficient running of which he is employed to ensure’. 

It is Buckley LJ’s analysis that found favour in the Court of Appeal decision in 
British Télecommunications ple v Ticehurst in 1992. Ralph Gibson LJ gave the only 
speech, with which Stocker and Neill LJJ concurred. Ralph Gibson LJ regarded 
Buckley LJ’s analysis in SS of Employment v ASLEF (No 2) as being consistent with 
that of the other two judges in that case. He explained the effect of the term to be 
implied as follows: 


The term is breached, in my judgment, when the employee does an act, or omits to 
do an act, which ıt would be within her contract and the discretion allowed to her 
not to do, or to do, as the case may be, and the employee so acts or omits to do the 
act, not in honest exercise of choice or discretion for the faithful performance of her 
work but in order to disrupt the employer's business or to cause the most inconve- 
nience that can be caused. 


It is interesting to speculate how far the judges would take this analysis. It might 
be viewed as confined to the case of employees undertaking managerial func- 
tions, although this is not my reading of the decision. Be that as it may, the ques- 
tion arises whether the implied term as formulated might limit an employee's 
freedom of action in giving notice of termination. Giving notice is plainly some- 
thing that is very often ‘within [an employee's] contract and the discretion allowed 
to her not to do, or to do’. Does it follow that an employee may be contractually 
constrained only to give notice ‘in honest exercise of choice or discretion for the 
faithful performance of her work? On the face of it that seems to be perfectly 
arguable.” 

Finally, in respect specifically of the duty to take reasonable care, it is note- 
worthy that there has been general clarification regarding the relationship be- 
tween contract and tort since Johnstone. It was held by the House of Lords in 
Henderson v Merrett? that the clamant may elect to pursue a claim in tort even 
where there is concurrent liability in contract. Provided, therefore, that there 1s 
no valid contractual exclusion, a claimant is free to pursue a claim for breach of 
the common law duty regarding health and safety in contract or in tort.” 

It turns out, however, that UCTA 1977 in any event ensures preservation of 
an employees claim. This is because ıt provides that a contract, including an 





15 ibid 492 

16 ibid 509 Note that this decision predated by some years that in Liverpool City Counal v Irwin, n 4 
above, ın which the umphicaton of terms by law was authonitatively 

17 [1992] ICR 383, 399. 

18 See M Ford, ‘Rethinking the Notice Rule’ (1998) 27 ILJ 220, 232 for the point that, if the unplied 
duty of trust and confidence 1s to bind employers when exercising a power to give notice, 1t should 
also bind employees ın the same carcumstances. 

19 [1995] 2 AC 145. 

20 See A. Burrows, Remedies for Torts and Breach of Contract (London: Butterworths, 2nd ed, 1994) 187 and 
M. R FE Freedland, n 5 above 141, that the two versions of the duty are coterminous 
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employment contract, cannot exclude liability in negligence for personal injury or 
death.“ Section 2 could not be more expliat on this point, since it says that ‘A 
person cannot by reference to any contract term or to a notice given to persons 
generally or to particular persons exclude or restrict his liability for death or per- 
sonal injury resulting from negligence’ Section 1(1), in turn, provides that ‘negli- 
gence’ includes obligations to take reasonable care or skill whether they arise in 
contract or tort. 

The effect of these provisions seems to be that, irrespective of the position at 
common law, express terms in a contract should always be treated as subject to the 
duty to take reasonable care for employees’ health and safety. This is an important 
point, to which I shall return when evaluating Johnson and the decisions since. 


Evolution of a specific fetter on powers to dismiss on notice 


Parallel with these developments, the courts evolved an implied term limiting an 
employer's power to dismiss on notice in a specific situation. This governed the 
situation where an employee was incapacitated for work and entitled to health 
benefits. The term had a curious genesis in that ıt began life as an implication in 
fact,” but seems then to have metamorphosed into a term with all the hallmarks 
of one implied in law. 

It was in Aspden v Webbs Poultry & Meat Group (Holdings) Ltd” that the mplica- 
tion was first made. This was a very difficult case on the facts because the written 
contract did not reflect the patent intention of both parties that the employer 
should not use its notice power to negate the employee’ entitlement to permanent 
health insurance. There was a direct clash between what the contract said and what 
had really been agreed between the parties. Nonetheless Sedley J, as he then was, 
felt able to umply a term disentitling the employer from dismissing Mr Aspden on 
notice while he was incapacitated for work. He noted, amongst other things, that 
the written contract was internally inconsistent and that the implied term did not 
prevent the contract from coming to an end 1f Mr Aspden repudiated it. 

In Brompton v AOC International Ltd Staughton LJ said obiter that there was 4 
good deal to be said’ for the view that the employee could not be dismissed save 
for cause after becoming entitled to receive benefits under a long term sick 
scheme” In Hill v General Accident Fire and Life Assurance Corpomtion ple Lord 
Hamilton made the more decisive pronouncement that: 


I accept that the defenders’ power to dismiss 1s subject to limitation. Where provision 
1s, as here, made in the contract for payment of salary or other benefit during sick- 
ness, the employer cannot, solely with a view to relieving himself of the obligation 
to make such payment, by dismissal bring that sick employee's contract to an end. To 





21 Sch 1, para 4 puts the application of UCTA 1977 to employment contracts beyond doubt so farass2 
is concerned, although specifying that the benefit 1s to the employee only See also more generally 
Bigden v Ames ican Express Bank Ltd [2000] IRLR 94 


22, [1996] IRLR 520, 525-526. 
a IRLR 520 
24 [1997] IRLR 639, 643 
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do so would be, without reasonable and proper cause, to subvert the employee's 
entitlement to payment while sick. The same unwarranted subversion may occur 
if a sick employee were to be dismissed for a specious or arbitrary reason or for no 
cause at all ... [In Adin] Lord Coulsfield rejected an interpretation of the contract, 
urged on bebalf of the employer in that case, the effect of which would have been 
that rights given to the employee could ‘be taken away at the employer's discretion, 
without cause (my italics). A smilar result may be arrived at by the process of analysis 
of implying a term which controls the exercise of an ex facie unrestricted discretion 
or power (see United Bank Ltd v Akhtar, especially per Knox J at p 512, para 44). 


On the one hand, this narrowed the approach taken in Aspden by making clear 
that dismissals for cause other than ill-health were permissible, for example, dis- 
missal by reason of redundancy. On the other hand, it vastly extended the reach of 
Sedley Js reasoning by endowing it with normative effect across all contracts of 
employment. 


The pre-Johnson position summarised 


Prior to the House of Lords decision in Johnson, therefore, the law seemed to have 
imposed a general limitation on contractual discretions or powers in contracts of 
employment It was acknowledged that this was excludable by express agreement 
although the preservation by UCTA 1977 of the duty to take reasonable care had 
not been fully explored. At the same time, the precise form the limitation took 
was not clear. There had lately been a move towards imposition of a general per- 
versity test, but a line of authonty with a longer lineage suggested that the limit 
should derive from the specific contractual duties implied by law. 

The effect of these developments on dismissal powers had also not fully been 
considered. An employer's entitlement to rely on an express power to dismiss on 
notice had been truncated in situations where an employee was incapacitated from 
work and entitled to sickness benefits. At the same time, it had persuasively been 
argued that dismissal on notice was subject to the general fetter on contractual 
discretions. In particular, the contention was emerging that employers were con- 
tractually required to observe their implied duty of trust and confidence when 
exercising a power to dismiss on notice.” But this central and fundamental issue 
was yet fully to be aired and debated in the courts. It was in the Johnson litigation 
that this was to happen. 


JOHNSON ON LIABILITY 


With hindsight, ıt is obvious that Johnson was a paradigm hard case. Mr Johnson 
had been summarily dismissed in January 1994 for an alleged irregularity. His 





25 1999 SLT 1157, 1161-1162. Note that ın Adin v Sedco Forex International Resources Ltd [1997] IRLR 280 
an Aspdenlike term was again implied in fact. This line of cases was also followed in the High 
Court in Hllella v MRI Furniture Centres Ltd [1999] IRLR 468. 

26 See in particular M. Ford, n 18 above 
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complaint of unfair dismissal was upheld on procedural grounds. He was awarded 
some eleven thousand pounds in keeping with the then cap on damages for unfair 
dismissal. After three years had elapsed, Mr Johnson brought County Court 
proceedings for damages for psychiatric illness against his employers. 

The acts which Mr Johnson alleged bad injured him were first, failure to hold a 
fair hearing and secondly, failure to follow the disciplinary procedure. It is impor- 
tant that he alleged that these failings breached both his contract of employment 
and the tortious duty to take reasonable care. Lord Hoffmann recorded that Mr 
Johnson pleaded breach of various implied terms, including that of trust and con- 
fidence and that ‘the company would not, without reasonable cause, do anything 
which would injure his physical or mental health’.?” 

Unisys Ltd’s application to strike out the particulars of claim for disclosing no 
cause of action was successful in the County Court and the Court of Appeal before 
coming before their Lordships. The strike out decision below was unanimously 
upheld although Lord Steyn dissented in the reasoning. A majority made up of 
Lord Bingham of Cornhill, Lord Nicholls, Lord Hoffmann and Lord Millett 
decided the case on broadly analogous reasoning. I shall concentrate, however, on 
Lord Hoffmann’ speech. Only it commanded majority support, being agreed to 
by Lord Bingham and Lord Millett (with the latter also giving a separate speech). 

Lord Hoffmann noted that freedom of contract had been mitigated in the em- 
ployment context following recognition that it gave too much power to the 
stronger party, the employer, in relation to a matter of immense importance to 
the weaker, the employee. He characterised the evolution of implied terms as the 
contribution made by the common law to the employment revolution’ and 
described the implied duty of trust and confidence as the most far-reaching. But 
he perceived two problems with applying any implied term to dismissal, as follows: 


The first is that any terms which the courts imply into a contract must be consistent 
with the express terms. Implied terms may supplement the express terms of the con- 
tract but cannot contradict them. Only Parliament may actually overrnde what the 
parties have agreed. The second reason 1s that judges, in developing the law, must 
have regard to the policies expressed by Parliament in legislation. Employment 
law requires a balancing of the interests of employers and employees, with proper 
regard not only to the individual dignity and worth of the employees but also to the 
general economic interest. Subject to observance of fundamental human rights, the 
point at which this balance should be struck is a matter for democratic decision. The 
development of the common law by the judges plays a subsidiary role. Their tradi- 
tional function is to adapt and modernise the common law. But such developments 
must be consistent with legislative policy as expressed ın statutes. The courts may 
proceed in harmony with Parliament but there should be no discord.” 


The contractual case against developing the law on implied terms 


Turning to the first problem, Lord Hoffmann did not regard this as insuperable. 
But he characterised the earlier cases in a way that I, very respectfully, find problematic. 








27 n1above 32 
28 ibid 37. 
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Thus, he described the duty of trust and confidence and other implied duties 
as having been developed ‘advancing across open country’ in the sense that no 
express terms stood in their way. He saw the Johnson issue as novel because the 
employer's right to dismiss was ‘strongly defended by the terms of the contract’, 
in particular a power to dismiss on four weeks’ notice. My contention is that, once 
account is taken of the cases discussed above, it becomes clear that this was, in fact, 
nothing new. 

It is true that there had not been cases dealing with express terms that directly 
excluded terms implied by law. At the same time, the discussion above demon- 
strated that the courts had on several occasions considered precisely analogous 
situations to the one now before the court. To put it another way, the courts had 
already several times had to decide whether terms implied by law had an effect on 
express powers that were, on the face of it, unfettered, or at least not fettered in 
line with such terms. 

It is noteworthy that this drawback in Lord Hoffmann’ reasoning was appar- 
ent from Lord Steyn’s analysis. Hence he said of Counsel's argument that ortho- 
dox contract law did not allow the implied duty of trust and confidence to 
condition an express power to dismiss on notice: 


His argument approached the matter as if one was dealing with the question 
whether a term can be implied 1n fact in the light of the express terms of the con- 
tract. This submission loses sight of the particular nature of the implied obligation 
of mutual trust and confidence. It is not a term implied in fact. It is an overarching 
obligation implied by law as an incident of the contract of employment. It can also 
be described as a legal duty imposed by law: Treitel, The Law of Contract, p 190. It 
requires at least express words or a necessary umplication to displace it or to cut 
down its scope. Prima facie ıt must be read consistently with the express terms of 
the contract. This emerges from the seminal judgment of Sir Nicolas Browne- 
Wilkinson V-C in Imperial Group Pension Trust Lid v Imperial Tobacco Led [1991] 1 
WLR 589. 


Equally interesting is that the move away from the pre-Johnson developments that 
is implicit in Lord Hoffmanns speech, has since received high judicial endorse- 
ment in a unanimous judgment of the Privy Council in Reda v Flag Ltd” This 
may be taken as indicating that Johnson in fact marked the start of a more general 
return to what may, perhaps superficially, be regarded as contractual orthodoxy. It 
is certainly striking that ın Reda the case law debate regarding the proper relation- 
ship between express and implied terms in a contract of employment was again 
ignored. Rather the only citation on the point was of a decision that was, not only 





29 n1 above 24. Lord Steyn also referred to United Bank v Akhtar, n 12 above, in support of his analyns 
and then said: ‘The notice provision ın the contract 1s valid and effective. Nobody suggests the 
contrary. On the other hand, the employer may become liable in damages 1f he acts ın breach of 
the independent implied obligation by dismissing the employee in a harsh and humilating man- 
ner There 1s no conflict between the express and implied terms’ 

30 [2002] UKPC 38, 45 where Lord Millett said that an express power of dismussal 1s unaffected by the 
unplied duty of mutual trust and confidence in keeping with the general pnnciple set out in Nelson 
v British Broadcasting Corporation [1977] IRLR 148 that an express contractual power cannot be 
circumscribed by an implied qualification. 
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some 25 years old, but was also one in which the contract point had received scant 
attention. 

Be that as it may, there was another, again most respectfully, fundamental pro- 
blem in the characterisation by Lord Hoffmann of the existing law. This occurred 
in his description of the components of wrongful dismissal as a cause of action. 
Lord Hoffmann cited obiter by Lord Reid in Malloch v Aberdeen Corporation to the 
effect that the common law on dismissal requires only that the employer observe 
the terms of the contract,” including also the now outdated remark that damages 
are necessarily the only remedy available to the employee.” Lord Hoffmann also 
referred to comments by McLachlin J in Wallace v United Grain Growers Ltd, includ- 
ing the following: ‘A wrong arises only if the employer breaches the contract by 
failing to give the dismissed employee reasonable notice of termination. The 
remedy for this breach of contract is an award of damages based on the period of 
notice which should have been given?” My objection is that this characterisation 
treated it as self-evident that wrongful dismissal is exclusively dismissal in breach 
of an express or implied notice clause. My contention is that this is, to put the 
point at its lowest, far from clear. Rather the much more natural starting point is 
to regard a wrongful dismissal as the situation where termination is accompanied 
by a breach by the employer of any term in the contract. Not least this seems to me to 
be implicit in the citation from Lord Reid in Malloch.” 

The basis for my approach is perhaps best demonstrated through consideration 
of fixed term contracts of employment. Their Lordships in Reda v Flag Ltd care- 
fully explained that there is no term implied by law that all contracts of employ- 
ment are terminable on reasonable notice. Rather, they described the position as 
follows: 


The true rule, which 1s not confined to contracts of employment but applies to con- 
tracts generally, 1s that a contract which contains no express provisions for its deter- 
mination 1s generally (though not invariably) subject to an implied term that it is 
determinable by reasonable notice: see Chitty on Contracts (8 edn) at para 13-025. 
The unplication is made as a matter of law as a necessary incident of a class of con- 
tract which would otherwise be incapable of being determined at all Most contracts 
of employment are of indefinite duration and are accordingly terminable by reason- 





31 [1971] 1 WLR 1578, 1581. Note that the claimant employee in Malloch v Aberdeen Corporation had been 
dismissed with the requisite notice. The issue was whether the dismissal was void for failure to 
afford him an opportunity to be heard A majority found, as a matter of statutory construction, 
that it was. Loterestingly one of the judges in the minonty, Lord Guest, at 1593 explicitly contrasted 
contracts of employment which contained a power to dismiss on notice without assigning any 
reason, nor hearing the employee, and those that required the employer to hear the employee prior 


to dismissal. 

32 See L Barmes, ‘Remedying Workplace Harassment’ in M Freeman (2002), 55 Gurrent Legal Problems 
347-375 for an account of the common law presumption against specific enforcement of a contract 
ofemployment and the exceptions to it, together with a critique of this body of law. See also M. R- 
F Preedland, n 5 above 368—376 on this topic, in which the interesting prediction 1s made that John- 
son v Unisys will limit the development of the law away from the traditional stance on speafic 


relef. 
33 (1997) 152 DLR (4th) 1, 39. 


34 Consider the discussion of Lord Reids comments ın Malloch in M. R F Freedland, n 5 above 
352-353 
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able notice in the absence of express provision to the contrary ... But there is no 
need for the law to umply such a requirement in a case where the contract 1s for a 
fixed term. 


Plainly therefore a fixed term contract may well not be terminable on notice. The 
logical consequence is that a wrongful dismissal cannot be only a dismissal in 
breach of a notice term, since this would mean that such fixed term employees 
could never be wrongfully dismissed. 

Even if denying notice were interpreted to include denial of a fixed term, this 
would still leave unaccounted for the many other situations in which dismissals 
have been acknowledged to be wrongful for reasons other than the denial of con- 
tractual notice.” Not least it would become extremely difficult to categorise con- 
structive dismissals as a class as wrongful dismissals, since these envisage an 
employee being entitled to accept a repudiatory breach of any term in the contract 
as bringing it to an end.” Indeed, even where it is an express dismissal power that 
has been wrongfully implemented, if the breach is repudiatory the situation is 
properly regarded as a constructive dismissal. 

This aspect of Lord Hoffmann’ reasoning was important in several ways. The 
first way that it mattered was that it seemed to explain how he derived the con- 
tention that Mr Johnson’ action for wrongful dismissal could yield no more than 
his net salary during the contractual notice period. Lord Hoffmann saw this as a 
reason not to subject the employer's power to give notice to any implied duty. Yet 
once wrongful dismissal is perceived as being more than dismissal without suffi- 
cient notice, it becomes apparent that this element of Lord Hoffmann’ analysis, if 
I may say so, put ‘the cart before the horse’. This was because it treated a supposed 
remedy as probative of whether there was liability in the first place. 

What is more, aside from negating the possibility of injunctive relief, this view 
of the law presented the limitation of damages to net salary as invariable and un- 
contentious. Yet both of these positions are contestable. The doctrinal basis on 
which damages are frequently limited in this way 1s far from clear. This frequent 
explanation 1s the rule that damages are calculated assuming the employer would 
lawfully have brought the contract to an end as soon as possible. Even accepting 
this, however, it does not necessarily limit damages to the notice period. This is 
because the time before which the contract could lawfully have been brought to 
an end will be extended, and the recoverable damages consequently increased, so 
far as the correct reading of a contract 1s that the power to dismiss was fettered.”” 





35 See, for example, Gunton v Richmond-upon-Thames LBC [1981] Ch 448; Dietmann v London Borough of 
Brent [1988] ICR 842, CA, Boyo v Lambeth BC [1994] ICR 727, CA. Consider M. R F Preedland, 
note 5 above, generally and in particular at 359-368 for a discussion of the manifestation in Johnson 
of what he termed the ‘lumited wrongfulness rule’ whereby 4 dismussal is normally to be regarded as 
wrongful only to the extent and ın the sense that ıt involves a denial of employment for the due 
notice period or the unexpired fixed term’ While Freedland’s book contains a sustained critique of 
this perspective, he observed at 361 that ıt ‘has been and continues to be the dominant approach of 
English common law’. 

36 Fora recent and notorious example of a claim for wrongful dismissal being pursued on this bans, 
see Horkulak v Cantor Fitzgemld International [2003] EWHC 1918 

37 Compare M R FE Freedland, n 5 above 355-357. 
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In any event, there is the point of principle that the common law assumption 
regarding damages for termination in breach of a contract of employment (or 
wrongful dismissal) is based on dubious premises. Applying the usual contractual 
measure of damages involves asking what the complainant would have received if 
the contract had been performed. It is not clear what it is about the employment 
context that justifies a departure from that approach. In many employment 
cases, maybe even in most, adherence to the general contractual measure would 
make no difference because absent the breach there would have been a termina- 
tion on notice. But where dismissal would, or might, have been prevented, it is 
hard to see why this should exceptionally be ignored in the wrongdoer’ favour. 
Certainly, it is not as if there are not many other rules that limit damages, for 
example on remoteness and mitigation.” This is another reason to be troubled 
by Lord Hoffmann adverting to the typical effect of this limiting approach to 
damages in support of a restrictive approach to liability. 

Having made these points, however, Lord Hoffmann hypothesised that it 
would nevertheless be possible to fashion a remedy in face of an unfettered power 
to terminate on notice. In particular, he adverted to statements by McLachlin J in 
Wallace v United Grain Growers Ltd that the law could imply an obligation to exer- 
cise the power of dismissal in good faith, breach of which would attract damages 
for mental distress as well as for loss of reputation and prestige. He noted that 
this would require circumventing the decision in Addis v Gramophone Co Ltd“ that 
damages could not be awarded for injured feelings, mental distress or damage to 
reputation arising out of the manner of dismissal. 

Lord Hoffmann saw this as possible, mentioning Lord Steyn’ point in Mahmud 
v BCCI that ‘the true ratio of Addis case was th{at] damages were recoverable only 
for loss caused by a breach of contract, not for loss caused by the manner of its 
breach.“ He extrapolated that it would be possible to find a separate breach of 
contract, although he did not think the implied duty of trust and confidence 
appropriate, being unsuited for use in connection with the termination of an 
employment relationship.” Nevertheless, even ignoring relevant legislation, he 
thought the arguments were finely balanced. Unsurprisingly given his character- 
isation of the earlier case law, he saw it as more than an incremental development. 
He also thought the factual link to dismissal created special problems. He was 
concerned about the difficult causation issues that would come up, particularly 
in distinguishing between the effects of the breach, which would be compensata- 





38 Clark v BET plc [1997] RLR 348 1s an interesting and unusual example of the traditional measure 
of damages in play In that case the employee benefited from a three year notice period during 
which various contractual discretions fell to be exercised. In a similar way, a lange award was made 
in Horkulak v Cantor Pitzgerald International, n 36 above, because the contract in question was for 2 
fixed term. 

39 See Lord Steyn at n 1 above 29 commenting on the difficulties for the employee regarding causation 
and remoteness. 

40 (1997) 152 DLR (4) 1, 4448. 

41 [1909] AC 488 

42 Roast Aeon Sf ses Foce thai o a o aaa 
being only dismissal without proper notice, and the potential remedy as only damages representing 
net salary for the notice period, both of which propositions I have questioned above. 

43 nlabove 46 Lord Mullett explicitly supported this analyms at 78. But cf Lord Steyn, 24-28 
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ble, and the effects of the dismissal ıtself, which would not be. He also commen- 
ted on the open-ended nature of liability, worrying that an employer’ liability 
might be grossly disproportionate to its fault and that the result might be to 
inhibit employment of psychologically fragile personnel. 

An irony 1s that the position eventually taken by Lord Hoffmann created at 
least as many problematic distinctions between dismissals and non-dismissals as 
he was concerned to avoid in respect of breaches of a notice term versus breaches 
of other terms. This is the second context in which Lord Hoffmann’ characterisa- 
tion of wrongful dismissal mattered. It explained, seemingly, how he was able to 
differentiate between breach of a non-notice term, giving rise to a breach of con- 
tract claim, and breach ofa notice term, giving rise to a wrongful dismissal claim. 
But this was a false dichotomy because, as we have seen, a breach of a non-notice 
term may just as well found a wrongful dismissal claim. Accordingly, the premise 
underlying Lord Hoffmann’ reasoning, that a bright line could be drawn be- 
tween liability rules for breach of contract and for wrongful dismissal, was always 
a chimera.“ 

It is this brand of reasoning that underpinned Lord Steyn’ argument in dissent 
that Mahmud had anyway limited the impact of the supposed Addis rule that 
financial loss flowing from the manner of dismissal is not recoverable. Hence he 
said: 


Lord Woolf MR [in the Court of Appeal] held that the relevant part of the rule in 
Addiss case deals with the consequences of wrongful dismissal whereas Mahmud’ 
case concemed a breach of the obligation of mutual trust and confidence during 
the subsistence of a contract. It is, noteworthy that the umplied obligation of mutual 
trust and confidence was developed in a series of constructive dismissal cases ... It 
cannot therefore be confined to breaches during the subsistence of the contract ... It 
was held in Mahmuds case that the employees in that case would have been entitled 
to accept a breach of such an obligation as repudiatory and to claim damages ... If 
the employees had discovered the corrupt conduct of employers during the subsis- 
tence of the contract, they would on the law as stated in Mahmuds case have been 
entitled to terminate the contract and sue for damages. Not only is this an inevitable 
result of the logic of the decision in Mahmud’ case but ıt had the express unanimous 
endorsement of the House.” 


The constitutional case against developing the law on implied terms 


It is at this point in the argument, however, that Lord Hoffmann turned to his 
second concern. As he explained at the outset, this revolved around the constitu- 
tional argument that the courts should not develop the common law inconsis- 
tently with parliamentary legislation. This aspect of Lord Hoffmann’ analysis 





44 Interestingly Lord Millett’ initial account of the common law of wrongful dismissal stressed that 
the requirement was for the employer to terminate in keeping with the terms of the contract. Yet 
later on he drew the same distinction as Lord Hoffmann between, on the one hand, a clam for 
wrongful dismissal which he confined to a termination 1n breach ofa notice term and, on the other 
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can be dealt with much more shortly. Having rehearsed some of the early history 
of the statutory claim for unfair dismissal and the limitations attaching to it, he 
said: ‘For the judiciary to construct a general common law remedy for unfair 
circumstances attending dismissal would be to go contrary to the evident intention 
of Parliament that there should be such a remedy but that it should be limited in 
application and extent” In taking this step Lord Hoffmann and the other judges 
in the majority entered the fraught territory of divining parliamentary intention 
from legislative interventions over time. I shall return in the conclusion to some 
of the larger questions that this sort of analysis raised, given that the true signifi- 
cance of what was decided in Johnson only becomes clear when the effect of the 
decision has been more fully exposed. 

It is not premature, however, to observe that working out what Parliament in- 
tended for related aspects of employment regulation from any one legislative inter- 
vention 1s notoriously problematic. The extraordinary difficulty of discerning any 
over-arching plan or meaning behind even the simplest measure is one of the main 
reasons that employment law 1s such a fertile field of scholarship. The prolixity of 
Parliament, the number of actors who exert an influence on the law and the 
frequency of significant unintended effects, all mean it is not uncommon for the 
policy objectives underpinning even the same set of laws to shift and alter over time, 
sometimes with dizzying speed, while simultaneously being internally contradictory. 

The law on unfair dismissal is a paradigm example of this phenomenon. Per- 
haps ironically, it has been the subject of an ongoing legislative transformation 
contemporaneously with the unfolding of the Johnson saga.” It follows that there 
1s a good case for exercising extreme caution in deriving necessary implications 
for the common law of wrongful dismissal from any particular feature of the stat- 
utory regime on unfair dismissal. This is quite apart from the parallel argument by 
Lord Steyn regarding the common law. He noted that this was at least controver- 
sial at the tme the action for unfair dismissal was created. He extrapolated the 
important point that it could not realistically be assumed that Parliament regarded 
the law as stated in the Addis headnote as being ‘et in stone and incapable of 
principled development.“ 

Nevertheless it is the constitutional argument that led their Lordships in the 
majority to conclude that an employer's contractual dismissal powers were unfet- 
tered, in turn creating ‘the liability problem’ identified above. As is unfolding 
in subsequent case law, an employee faced with a repudiatory breach of a term 
implied by law who elects to treat the contract as continuing may still have a 
claim for breach of contract. But if he or she accepts the repudiation, about which 
the employee may in reality not have much choice, the claim will become one of 
wrongful dismissal and the claimant will then be at risk of Johnson prohibiting 
reliance on terms implied by law to show contractual wrongdoing, 

But note that conceivably this follows only where the employer had an express, 
or possibly an implied (in fact), power to dismiss on notice, since only then would 


. there be any apparent conflict between the power to dismiss and the terms 





46 ibid 58 
47 See Employment Act 2002, Part IL 
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implied by law. The better view, however, seems to be that the ratio of Johnson is 
not limited in this way. This is because the constitutional argument applies wher- 
ever a claim for unfair dismissal is potentially available. Indeed, Lord Nicholls’ 
short speech is unequivocal on this issue. Thus he said: ‘Having heard full 
argument on the point, I am persuaded that a common law right embracing the 
manner in which an employee is dismissed cannot satisfactorily coexist with the 
statutory right not to be unfairly dismissed’*? In any event, this is how the deci- 
sion has subsequently been interpreted.” On either view, the bizarre and circular 
result is that in some cases there will be no dismissal, wrongful or otherwise, be- 
cause terms implied by law do not restrict employers’ powers to dismiss. And, as 
was mentioned earlier, it logically follows that in such circumstances an employee 
would also have difficulty proving constructive dismissal for the purposes of the 
unfair dismissal legislation. In those cases, therefore, there may end up being 
neither a contractual nor a statutory cause of action. 

In my view this is not that far from what happened, in contractual terms, in the 
Johnson case itself. There the employer dismissed summarily, invoking an express 
power to do sa. The employee’ contention was that this was a breach of contract _ 
because the power to dismiss summarily was conditioned by various implied terms, 
in particular ones implied by law. The employee did not, however, affirm the con- 
tract and try to get back to work, instead accepting the alleged breach and suing for 
unfair and then wrongful dismissal. But he was unsuccessful in his wrongful 
dismissal daim because the implied terms were treated as inapplicable. The only differ- 
ence with the hypothetical in which the employee ends up with no daim at all is that 
there had in Johnson anyway been a summary dismissal,” rather than only conduct 
by the employer that was alleged fundamentally to breach a term implied by law. 
This is why, on the facts, Mr Johnson was able to pursue an unfair dismissal claim. 

A lurking question, with which subsequent cases have grappled, is whether the 
mere fact of a repudiatory breach during the currency of an employment contract 
should implicate the Johnson exclusion, on the basis that this may be regarded, in 
contractual terms, as an attempted dismissal. If that were the case, the effect of 
Johnson would be to denude the terms implied by law of any real meaning, since 
they would prohibit only non-repudiatory conduct by the employer. This need 
only be said for it to be seen that, surely, it cant be right. Fora start it would rest on 
(another) circular and peculiar proposition that the more serious the contractual 
misconduct the less it constituted a breach. But it would also turn back the clock 
on the last 30 years of developments regarding terms implied by law. Moreover 
this would be without full consideration of authority and inconsistently with the 
approval expressed, even in Johnson, of this evolution, in particular regarding the 
duty of trust and confidence. 

One conceivable solution would be for constructive wrongful dismissal claims 
to be treated as outside Johnson, except where the employer was purporting to 








49 ibid 526. 

50 See King v University of St Andrews 2002 SLT 439, 442 and McCabe v Cornwall County Council [2002] 
EWCA Cry 1887, [10] [2003] ICR 501, 506. 

51 But note that the court did not conuder whether the summary nature of the dismissal alone was 
unjustified since the claimant did not put his claim in his way. 
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exercise a contractual power to dismiss. The consequence would be to leave open a 
contractual claim (and therefore a claim for unfair dismissal) in some cases of con- 
structive dismissal This would arguably be consistent with Johnson, on the basis 
that in some constructive dismissal situations it is unreal to view an employer's 
behaviour as amounting to an attempted dismissal. 

But this approach would create its own anomalies. It would put immense pres- 
sure on the distinction between, on the one hand, constructive dismissal based on 
terms implied in law and, on the other hand, faulty exercise of a contractual 
power to dismiss. Yet systematically distinguishing between cases on this basis 
may not always be easy. A given set of facts might very well support both char- 
acterisations. The resultant potential for inconsistent decision-making would 
likely be exacerbated by the tactical incentive for claimants to present their cases 
as the relevant kind of constructive dismissal. Of greater importance, however, is 
that differentiating between cases in this way is not compelling as a matter of 
principle. It is difficult to see why so much should turn on whether an employer 
gets rid of an employee by breaching general contractual obligations or the same 
result is brought about by wrongful exercise of contractual dismissal powers. Ac- 
cordingly it seems to me that this approach, rather than curing the incoherence, 
would merely displace it.* 

Another possibility has been suggested to me by Freedland’s insightful analysis 
of termination in his recent book. This contained a reminder that a constructive 
dismissal is, in fact, a termination by the employee. This is because it comes about 
as a result of the acceptance by the employee of the employer’ repudiatory 
breach.” This opens up the potential for such terminations not to be included 
within the category of dismissal at all. If this re-categorisation were to happen, 
any claim in respect of a repudiatory breach would always be a ‘pure’ breach of 
contract claim and the Johnson exclusion would not apply. 

But again there is a problem. This is that the exception would largely swallow 
the rule, given that it would cover every situation in which there had been a 
repudiatory breach. The wrongful dismissal category would end up comprising 
only those cases in which the employer’s breach was non-repudiatory. Whatever 
the ongoing disputes about the concept of wrongful dismissal, it seems safe to say 
that this is one way of understanding it that holds no sway now, nor ever has done 
in the past. 

It seems, therefore, that the importance of their Lordships’ notion of wrongful 
dismissal cannot be overstated. It is this that enabled them to elide the full impact 
of their findings by not reasoning through, at least expressly, their effect in a 








52 See the discussion of this option in M. R E Freedland, ‘Claim for Unfair DismussaP (2001) 30 IJ 
309. Preedland’s suggestion was that the Johnson exclusion zone’ be applied only to cases of what he 
termed bctual dismissal, meaning purported exercise of an employer's contractual powers to dis- 
muss. But note that, as I understand it, he put this forward as a way of ensuring that repudiatory 
breaches of umplied duties remained wrongful in some situations If Freedland’s suggestion were 
the only way of preserving the concept of a repuchatory breach of an implied duty, I would cer- 
tainly favour it In other words, I am only suggesting that ıt does not end up being much more 
principled, nor perhaps easter to apply ın practice, than thear Lordships putative alternative, where- 
by a distinction 1s made between ‘pure’ breaches of contract and wrongful dismissals. 

53 See M. R E Preediand, n 5 above 413 and 415. 
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constructive dismissal situation. So although it is difficult to see how the conse- 
quences of their reasoning that I have sketched out may be avoided, one can't help 
wondering if their Lordships really meant to bring them about. Might this be an 
instance in which the judiciary, like Parliament, have fallen prey to the caprice of 
unintended consequences? 


Sweeping up the tortious duty of care 


It is crucial also that Lord Hoffmann explicitly extended his rejection of liability 
to the clam based on the tortious duty of care. So he said: 


It is of course true that 2 duty of care can exist independently of the contractual 
relationship. But the grounds upon which I think it would be wrong to impose an 
implied contractual duty would make it equally wrong to achieve the same result 
by the rmposition of a duty of care.™ 


Perhaps even more notably, Lord Millett’s concurring speech said that for the 
same reasons as he opposed developing the common law of the contract of em- 
ployment, ıt would not be appropriate to ‘tak[e] the novel course of subjecting the 
employer's contractual rights to a tortious duty of care.” 

As we have seen from the earlier analysis of this area of law, it 1s rather difficult 
to reconcile these conclusions either with Johnstone v Bloomsbury Health Authority” 
or with UCTA 1977. Admittedly, if Johnstone had been considered their Lordships 
may be expected at least to have distinguished it. In fact, the tenor of their reason- 
ing, and the subsequent decision in Reda v Flag plc, suggest that Johnstone would 
have been at grave risk of being overruled. 

Yet either way this would have made no substantive difference if my analysis of 
UCTA 1977 is right. Rather, that legislative intervention appears to mean that the 
notice provision should not have been read as excluding the employer's tortious, 
or implied contractual, duty to take reasonable care for his employees’ health and 
safety. My suggestion is, therefore, that at least that aspect of the claim should have 
been allowed to proceed. 

This would have necessitated consideration of whether the acts complained of, 
namely failure to hold a fair hearing and to follow the company’s disciplinary 
procedure, breached the well known tortious standards, for example regarding 
provision of a safe system of work, that are daily imposed on employers by the 
law of negligence. It is also worth noting that any resultant liability in damages 
would have been covered by the employers compulsory lability insurance. Final- 
ly, any fears in the nature of those expressed by Lord Hoffmann about the open- 
endedness of liability, would have been exposed as merely part and parcel of 
analogous fears that arise in relation to liability for personal injury more generally. 





54 ntabove 59. 

55 fbid 81 Interestingly, Lord Steyn also made the following comment at 13: ‘Having regard to the 
particular circumstances of this case, if the claim ın contract is held to be unsustainable the fate of 
the claim in tort must inevitably be the same’ 

56 [1992] QB 333 
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For myself I can see nothing particularly novel in the claim unfolding in this 
way. Courts may not previously have considered whether a failure to follow a 
particular disciplinary procedure amounted to negligence, nor whether it was 
causative of compensatable harm for example in the sense of being non-remote. 
But the common law courts deal with arguably much more outlandish allega- 
tions of fault every day of the week. 

So I have always been puzzled that Johnson, and other claims like it, have tended 
not to be brought exclusively in tort, and that UCTA 1977, so far as I know, has 
not been prayed in aid. It is perhaps also worth noting that UCTA 1977 is some 
rather compelling evidence that Parliament was untroubled by continuing con- 
tractual liability overlapping with liability for unfair dismissal. 

Pending a decision on the UCTA 1977 point, however, it is highly significant 
that the Johnson finding about tort means that the decision has consequences well 
beyond the common law of the contract of employment. Wherever a wrongful 
dismissal claim is knocked out, a claim ın negligence is also precluded. In other 
words, on the face of it, Johnson means that a claimant is no more allowed to pursue 
a personal injury action in negligence than one for contractual wrongful dismissal, 
if it is implicit in the claim that terms implied by law bind an employer in a dis- 
missal situation. Yet this may well be precisely what underlies a run of the mul’ 
personal injury action, given that it is not at all unusual for an injury to be the 
trigger for dismissal, constructive or otherwise. So the anomalous distinction be- 
tween breach and dismissal claims is, at least in theory, reproduced in the personal 
injury sphere. To confound the problem, it seem rather unlikely that this has been 
fully appreciated ın the world of personal injury litigation, especially given the 
existence of compulsory liability insurance. So there is very likely to be a further 


injustice as between claimants depending on how they happen to frame proceedings. 


Sweeping up the rales on contractual incorporation of express disciplinary 


Finally, as a kind of postscript Lord Hoffmann gave his views about the contrac- 
tual status of written disciplinary procedures. His statements appear to be obiter in 
view of his comment that Mr Johnson had not pleaded nor pressed the argument 
that he benefited from a contractual disciplinary procedure. I hesitate to say that I 
find anything else troubling about Lord Hoffmanns speech, but again very 
respectfully, I cannot see any reason to view incorporation or not of a written 
disciplinary procedure as anything but a matter of established contract law. 

Lord Hoffmann, on the other hand, thought the contractual documentation 
should be construed 4against the relevant background and the background which 
fairly looms over the disciplinary procedure is Part X of the 1996 Act’ in which the 
law on unfair dismissal is contained. His conclusion was that: 


[Ghven this background to the disciplinary procedures, I find it umpossible to be- 
lieve that Parliament, when ıt provided in section 3(1) of the 1996 Act that the state- 
ment of particulars of employment was to contain a note of any applicable 
disciplinary rules, or the parties themselves, intended that the inclusion of those 
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rules should give rise to a common law action in damages which would create the 
means of circumventing the restrictions and limits which Parliament had imposed 
on compensation for unfair dismissal. The whole of the reasoning which led me to 
the conclusion that the courts should not imply a term which has this result also in 
my opinion supports the view that the disciplinary procedures do not do so either.” 


My concerns about this analysis are perhaps best expressed as a series of rhetorical 
questions. On what basis are Parliament’ intentions relevant to determining the 
intentions of the bargainers regarding the contractual status of a written disciplin- 
ary procedure? How may the intention attributed to employees be inferred, when 
its effect was so drastically to limit the usefulness to them of the written disciplin- 
ary procedure? Where in this analysis does the possibility of injunctive relief fit 
in? Much more simply, in what sense are arguments against developing the com- 
mon law of the contract of employment to give greater effect to implied terms, 
relevant to an issue on which the law is reasonably settled, namely whether or not 
a document forms part of a contract? 


Conclusion 


Having explained in detail my doubts about the reasoning that provided the route 
to the result in Johnson, my major concerns about the ultimate decision are two- 
fold. First, it created ‘the hability problem’ described at the outset. Secondly, the 
tortious duty to take reasonable care for the health and safety of employees was 
rendered inapplicable to dismissal situations, arguably in breach of prior authority 
and of UCTA 1977. Moreover this is despite the existence of a system of compul- 
sory liability insurance to cover such claims, and that it seems likely that this 
aspect of the decision is beng haphazardly applied. 


THE POST-JOHNSON POSITION 
‘The liability problen? unfolding 


Unsurprisingly, it is the distinction between dismissal and non-dismissal situa- 
tions that has caused most difficulty ın the post-Johnson cases. The Outer House 
of the Court of Session in King v University of St Andrews made the first attempt 
to draw the Johnson line, namely between situations, on the one hand, in which the 
duties implied by law applied, and those, on the other hand, where they did not. 
The particular question was whether the employer was bound by the umplied 
duty of trust and confidence during disciplinary proceedings that resulted in dis- 
missal on notice. In essence, therefore, the issue was whether or not these proceed- 
ings formed part and parcel of the dismussal. 

Lady Smiths conclusion was that the duty of mutual trust and confidence 
applied until the decision to dismiss had been taken on the ground that the 





57 niabove 66. 
58 See M. RF Preedland, n 5 above 121. 
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relationship was ongoing until that point. Having noted that the duty of mutual 
trust and confidence would apply to the ongoing relationship if there were no 
dismissal, Lady Smith could not see why it should be treated as suspended during 
the period in which dismissal was under consideration. As she said: ‘For an em- 
ployer to act in breach of [the implied duty of trust and confidence] during an 
assessment which has the potential either to reinforce or to terminate the contract 
of employment would clearly be highly destructive of and damaging to the rela- 
tionship between [employer and employee]! Lady Smiths logic was, with re- 
spect, impeccable. The problem is that it side-stepped that Johnson was premised 
on this very illogicality, since it made clear that implication of any implied duty 
was contingent on the employment relationship not being terminated. 

This is what the Court of Appeal in Eastwood v Magnox Electric PLC™ faced up 
to shortly afterwards. The appeal was against the decision by Llangefni County 
Court to give judgment for the defendant on a preliminary hearing regarding, 
broadly speaking, the merits of the claimants legal arguments. It is worth rehear- 

sing the assumed facts because they demonstrate the extreme potential conse- 
quences of the Johnson decision. Mr Eastwood and the second claimant, Mr 
Wiliams, had been long-serving, senior employees. Following disagreement be- 
tween Mr Eastwood and his immediate superior, management engineered a 
wholly improper campaign designed to secure Mr Eastwood's dismissal on disci- 
plinary grounds. Mr Williams became implicated because reliance was placed on 
an historic allegation of sexual harassment against himself and Mr Eastwood. 
Highly irregular disciplinary proceedings ended with the dismissal of both men. 
By then the campaign had been ongoing against Mr Eastwood for 12 months and 
Mr Williams for 4 months. Both men were suffering from stress. 

Judgment was given for Magnox on the basis that the Johnson area of exclusion’ 
covered the Employment Tribunal unfair dismissal jurisdiction and included acts 
since the disciplinary procedure began to run. Mr Eastwood and Mr Williams 
were therefore disallowed from pursuing claims in contract or negligence, 
although the judge did think they might bring proceedings for tortious conspiracy. 

The Court of Appeal endorsed this decision. Peter Gibson LJ gave the only 

speech, with which Mantell LJ and Sir Swinton Thomas concurred. Most inter- 
estingly, the effect on constructive dismissal was explicitly considered. Peter Gib- 
son LJ described counsel for the claimants, Mr Hunter QC’, attempts to draw a 
line between dismissal and non-dismissal to preserve claims based on the implied 
term of trust and confidence unrelated to dismissal." In particular, the following 
argument was described: 


He says that the right to sue for breach is not dependent on whether or not the em- 
ployee elects to treat the breach as repudiatory. He submits that 1f the judge is right, 
an employee who could claim a repudiatory breach of the implied obligation of 
trust and confidence so as to mount a claim for constructive dismissal, but chooses 








59 2002 SLT 439, 443, [21}. 
60 [2002 EWCA Civ 463, [2003] ICR. 520. 
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not to do so, is excluded from pursuing his claum in the courts as much as a person 
who is actually dismissed. 


Implicitly the line taken by counsel was that ‘the liability problem’ might mean 
that that there would not even be a breach of contract claim in face of a repudia- 
tory breach of a term implied by law where the employee elected to keep the 
contract alive. I have explained above why I dont share this view. 

Nonetheless, Peter Gibson LJ reacted as follows: 


Attractively though these submissions were advanced and whilst for my part I can 
readily see that there could be very great difficulties arising in other cases, for exam- 
ple a case where constructive dismissal might have been but was not asserted, I am 
not able to accept Mr Hunter’ arguments. It is, in my judgment, plain that ın Johnson 
the majority in the House of Lords held that unfairness in the manner of dismissal 
of an employee does not give rise to a common law action, whether it be founded in 
contract or 1p tort, but must be the subject of Employment Tribunal proceedings. 
The implied term of trust and confidence cannot be used in connection with the 
way the employer/employee relationship is terminated. 


The scope of the exclusion was thereby drawn extremely widely, with a hint 
being given that Mr Hunter may have been nght regarding the demise of a com- 
mon law claim even where a repudiation was not accepted. The only concession to 
the ongoing relevance of the common law was the possibility that Johnson might, 
on the facts, affect only events close in time to the actual termination. 


‘There may be cases where the particular manner in which an employee is dismissed 
or the circumstances attending dismussal is or are confined to events occurring at the 
same time or immediately before the dismissal. In other cases that manner and those 
circumstances may include a pattern of events stretching back over a period. It 1s a 
question of fact for the trial judge to determine ın each case.™ 


The next decision, in McCabe v Cornwall County Council, was again by the Court 
of Appeal and seemed to pull the law back from the brink. The facts were not 
ae to Eastwood. The proceedings entailed contractual and tortious claims 
or damages for psychiatric injury in respect of a long disciplinary process that 
sora in dismissal. The question was whether they should be allowed to 
proceed. Auld LJ, Brooke LJ and Sedley LJ all found they should and each gave a 
speech, with Brooke LJ also agreeing with the other two. 
Auld LJ contended that a claim for breach of contract in respect of disciplinary 
proceedings, possibly accompanied by suspension, could survive both where 








62 ibd 22. 

63 ibid 23 

64 ibid23 Note that there was nmilar ambrvalence in Reda v Flag Ltd plc, n 30 above Despite the tren- 
chant reassertion of the pnmacy of express terms, some allowance seems to have been made by 
Lord Millett at 53 for the posmbility of a contractual clum, even where the conduct complained 
of was dismissal itself But unfortunately I again find myself at a loss to work out how the possibi- 


lity adverted to might logically st with the rest of the judgment. 
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there was no dismissal and where there was. In relation to the former he noted that 
Gogay had been cited in Johnson and not expressly approved or disapproved. In 
relation to the latter, he particularly relied on Mahmud and the indication by Peter 
Gibson LJ in Eastwood cited above to this effect.’ On the important question of 
where Should the line be drawn between dismissal caught by the legislation and 
conduct prior to it causing injury compensatable in damages at common law’ he 
stressed that the factual conclusion in Eastwood should not be treated as authorita- 
trve. Rather, he said: 


The question is not just one of the length of the disciplinary process eventually grv- 
ing rise to dismissal There may be many other relevant factors. For example, an 
employer may not embark on disciplinary proceedings with dismissal in mind and 
may only come to it late in the day when he discovers that the complaint 1s much 
more serious than he at first thought. So the consistency of conduct and intention of 
the employer at different stages of the process may be relevant, as also may be: the 
nature and pattern of any warnings; whether there is a natural break in the process 
before dismissal becomes a practical proposition; and the attribution of the alleged 
injury to the time and nature of the particular conduct of which complaint is made. 
All such matters, and no doubt others, fall to be considered on a case by case basis. 


What is crucial to notice about this passage, however, is that it did not attempt to 
deny, as it surely could not, that Johnson limited employers’ contractual and tor- 
tious obligations in dismissal situations. It merely indicated that even when an 
alleged breach was followed by dismussal, there were various factual bases on 
which it might be found to be separable from the dismissal. It is also of interest 
that reliance was placed on Mahmud, in keeping with Lord Steyn’s argument 
above that the decision there precluded the bright line that their Lordships sought 
to draw in Johnson between obligations owed during the currency of employment 
relationships and those in play at the time of dismissal. 
The following comment of Auld LJ is also significant: 


In any event, there is a wider point of principle that the existence of a common law 
claim in any given case should not depend on the chance that an employer chooses 
not to terminate the contract by dismissal or that an employee chooses not to treat 
his employer's improper conduct as amounting to constructive dismissal. In the lat- 
ter circumstance, the extent of the common law right would leave the employee 
with a dilemma that surely the legislature cannot have contemplated - still less have 
intended -~ of requiring him to choose early in the piece between accepting con- 
structive dismissal and losing his common law claim or retaining his common law 
claim and losing his statutory entitlement for unfair dismissal Such a dilemma 
could produce great injustice in cases where there has been a malicious attempt by 
an employer to force constructive dismissal © 








66 ibid 11. 
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This is, in effect, an account and cntique of ‘the liability problem’ described above, 
except that it does not advert to the possibility that an employee who purported 
to accept a repudiatory breach of a term implied by law may end up with no 
unfair dismissal claim either. 

The implication of Auld LJs reasoning seems to be that he would favour the 
solution discussed earlier, whereby constructive dismissal claims were entirely 
exempted from the Johnson ratio. Aside from the technical drawbacks of this 
option identified previously, it is striking that this view is diametrically opposed 
to what was said in Eastwood. Moreover this aspect of Auld LJ’ speech was obiter. 
The guidance that was actually given to decision-makers did not in fact draw this 
clear line, rather leaving judges to decide case by case as a matter of fact whether a 
contractual case should be allowed to proceed. 

Interestingly, Brooke LJ and Sedley LJ both expressed particular unease regard- 
ing the ‘fit’ between Johnson and the developing tort rules regarding psychiatric 
injury at work. It is also notable that Brooke LJ commented on the limiting effect 
on liability of the usual remoteness rules and Sedley LJ on the possibility in an 


appropriate case of injunctive relief 


‘The liability problem’ being ignored: a general fetter on contractual powers 
and discretions 


The tentative argument here and in the next section is that the one thing that 
seems to be worse than for the case law to grapple with ‘the liability problem’ is 
for it to be ignored. For some decisions to trace through the implications of John- 
son while others do not has the alarming effect of creating still further anomalous 
distinctions. Yet it does appear that some cases are pursuing the ‘pre-Johnson case 
law debates as if Johnson had never happened. 

In February 2002 there was an important new instalment in the saga regarding 
the fetter on an employer when exercising an apparently absolute contractual dis- 
cretion. This occurred in the decision of the Court of Appeal in Mallone v BPB 
Industries Ltd. Despite, however, the discretion having been exercised ın the con- 
text of Mr Mallone’s dismissal, Johnson v Unisys was not even mentioned. Rather 
Rix IJ, with the agreement of Waller LJ and Wilson J, applied Burton Js perversity 
test, mentioning that there had been little discussion of authority on the point.” 

It appears from the report that the breach may have been genuinely separable 
from the dismissal For example, it was unclear whether it happened on the day 
of, or on the day after, the dismissal. The contractual discretion was also contained 
in a share option scheme, not in the contract of employment. Nonetheless, an 
expansive reading of Johnson, such as that given a month later in Eastwood v Magnox 
might well have brought the case within the Johnson exclusion zone’. The sugges- 
tion is, therefore, that consistency required the point to be addressed directly. 

Even more noteworthy 1s the now notorious decision in Horkulak v Cantor Fitz- 
Gerald International, made by Mr J Newman in the Queens Bench Division on 31 





70 Mallone v BPB Industries Ltd [2002] EWCA Crv 126, 39; [2002] ICR 1045, 1058. 
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July 2008.7 Mr Horkulak was awarded very substantial damages in a claim for 
constructive wrongful dismissal based on the employers breach of its implied 
duty of trust and confidence. The case turned on allegations of bullying over a 
prolonged period of time and, as such, the facts were not dissimilar to those in 
the Eastwood case. This makes it even more surprising that Mr Horkulak not only 
escaped the Johnson ‘exclusion zone’, but that the possibility of it affecting him was 
not even mentioned. Instead it seems to have been regarded as unproblematic that 
the implied term of trust and confidence should be determinant of whether an 
employer's behaviour in a dismissal context was lawful 


“The liability problem’ being ignored: specific fetters on powers to dismiss on 
notice 


It is strongly arguable that the fetter on employers powers to dismiss on notice 
that was derived from Sedley J’s analysis in Aspden cannot survive the decision in 
Johnson v Unisys.” Yet in Briscoe v Lubrizol Ltd the Court of Appeal again endorsed 
that development, seemingly without reference to Johnson. Neither Ward LJ and 
Bodey J in the majority, nor Potter LJ dissenting, questioned the validity of 
implying such a term. Ward LJ described the position as follows: 


In my judgment, the principle to emerge from [Aspden and Hill] is that the employ- 
er ought not to terminate the employment as 2 means to remove the employee's 
entitlement to benefit but the employer can dismiss for good cause whether that 
be on the ground of gross misconduct or, more generally, for some repudiatory 
breach by the employee.” 


Less than three months later, their Lordships considered Aspden in Redav Flag Ltd. 
They viewed it as 4 rare example of a term being implied into a contract to qua- 
lify an express right’, this being justified in that case by the need to reconcile the 
express terms of the contract that were mutually inconsistent. Their Lordships did 
not, however, go on to look at either Hill or Briscoe v Lubrizol Ltd. Serious ques- 
tions are consequently still waiting to be addressed about the reliability of this line 
of authority. 

Moreover the anomaly does not end there. On the same day as the judgment 
was given in Briscoe v Lubrizol, the case of Jenvey v Australian Broadcasting Corpn™ 
was decided in the Queen's Bench Division. The issue was whether the employers 
were in breach of contract for dismissing a redundant employee for a reason other 
than redundancy when the employee had a contractual entitlement to redun- 
dancy pay. Dismissal was on notice.” Elias J thought there was a sufficient analogy 








71 1 36 above. 

72 See also M. R. F Freediand, n 5 above 484 n 65. 

73 [2002] EWCA Civ 508, [107]. 
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75 [2002] WHC 927 [2003] ICR 79. 

% Although it was not clear that this was required as the contract was for a fixed term that was coming 
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with the sickness benefit cases to persuade him that it was appropriate to imply a 
term in the following terms: 


Once an employer has determined that an employee will be dismissed by reason of 
redundancy, such that his dismissal for any other reason will defeat the employee's 
right to contractual benefits which accrue when the dismissal 1s by reason of redun- 
dancy, the employer may not lawfully dismiss the employee for any reason other 
than redundancy, unless the dismissal is for good cause. ` 


It is true that Elias J made the implication in fact, observing that the term could 
readily be implied on the officious bystander or the business efficacy tests. But 
again it appears that these concepts were being used to impose what appeared 
the just, rather than the obviously intended, outcome. Certainly, the analysis sits 
rather uneasily with the findings in Johnson and it is surprising that this again does 
not seem even to have been considered. 


Conclusion 


It seems to me that these cases amply demonstrate the conceptual problems that 
flow from the Johnson decision. The position regarding constructive dismussal and 
fit with the law of negligence, particularly when it results in personal injury, re- 
mains entirely obscure. It is equally difficult logically to account for authorities ın 
which the effect of Johnson on contractual powers, including of dismissal, has been 
put to one side. From a practical point of view, the instances seem to be multi- 
plying in which judges are distinguishing between situations in respect of which 
there is no stable, principled basis for differentiation. 

In turn, the best that advisers can do 1s to take an educated guess about which 
side of several lines a particular case falls on. The bad consequences that may be 
expected are several. Perhaps most notable of these are injustice between both 
claimants and defendants, loss of time and money as advisers and judges struggle 
to find a sensible solution in a given case and, not least, a general undermining of 
confidence in the law and legal process.” 


CONCLUSION 


Some of the incoherence that Johnson has resulted in could quite simply be put 
right, at least in the sense or ensuring consistency of outcome. For example the 
Reda interpretation of Aspden is perfectly consistent with Johnson because it confines 





77 n above 26 

78 See M R. F Preedland, n 5 above 290 and at 341-344. At 344 he said’ “There us now a crucial un- 
resolved question of whether a single approach remains appropriate or even feamble in the area of 
dismissal, grve the degree of tension which now exists between, on the one hand, the contractual 
contro] exerted over managenal action short of dismissal by the umplied obligation of mutual trust 
and confidence, and, on the other hand, the permissive contractual regime for managerial decisions 
about dismissal which 1s asserted by the re-vindication of the unrestricted notice rule in the case of 
Jehnsonv Unisys: 
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the Aspden decision to its exceptional facts Equally, appellate decision-making 
might do much to ensure that the ratio of Johnson was consistently adhered to in 
both employment and personal injury cases. Other difficulties, however, are much 
more intractable. It really is hard to think of a better alternative to the in- 
spired distinction between breach of contract and wrongful dismissal cases that 
would solve the liability problen? without doing away with terms implied by law. 

Yet a host of truly formidable problems would be created if the clock were 
turned back on those terms. From a technical point of view, UCTA 1977 would 
preserve the contractual duty to take reasonable care. This means that conceptual 
space would anyway have to be made for claims based on that implied duty. 
Secondly, and more fundamentally, many, many employment contracts would 
become unworkable. Is it really concetrvable for there not to be assumed to be duties 
on employees, to name just a few, of trust and confidence, of fidelity, of obedience 
and of confidentiality? It is true that some of the mischief caused by the demise of 
such duties might be solved by the implication of terms in fact. But it is precisely 
the systematic quality of terms implied by law that has made them so valuable as a 
device for regulating the conduct of employment relationships. 

Adhering to the principles of freedom of contract just doesnt work very well 
for employment contracts. From the employees point of view, employer domi- 
nance means that too many protections are typically left out of agreements when 
they are, in the real world, necessary to the functioning of the relationship. From 
the employers point of view, the longevity and complexity of working lives 
mean that the full panoply of what employers will, quite legitimately, expect of 
an employee, can never be conveyed in words at the start. It seems, therefore, that 
if the catalogue of terms implied by law ceased to exist, it would not be long 
before it was re-invented. 

Acknowledging this should not, however, detract from recognition that the 
Johnson litigation disclosed important ways in which evolution of a catalogue of 
terms, that are assumed to be implied into every contract of employment, has 
been constitutionally contentious. Without these terms, it might have been argued 
that the bases for unfair dismissal and for wrongful dismissal were quite different, 
with one imposing standards derived from legislation and the other enforcing the 
agreements, or the intentions, of contracting parties. From that point of view it 
would have been obvious that the law on wrongful dismissal should be left to 
develop on its own terms irrespective of the position regarding unfair dismissal. 
Yet we have seen that it is not the parties’ intentions, let alone their agreements, 
that underpin terms implied by law. The consequence is that the two causes of 
action are, in fact, closely analogous. The difference is that the standards imposed 
by unfair dismissal originally emanate from Parliament whereas those imposed 
by terms implied by law are the result of judicial activism. 

Does that mean that the constitution really does require that developments 
regarding terms implied by law be rolled back? In my view this is highly question- 
able. In respect of the supposed clash with legislative authority, the truth is that 
Parliament’ intentions at any one time, let alone over time, for the common law 
of the contract of employment are unknowable. UCTA 1977 is just one example 
of legislation which suggests that Parliament did not mean the law on unfair dis- 
missal to have the consequences for the common law that were found in Johnson to 
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have been intended. More than this, the one thing that can be said with certainty 
is that Parliament never meant wrongful dismissal to cease to exist.” Surely it is 
part and parcel of retaining it as a cause of action that it should, at a minimum, 
make sense. It follows that if proper development of the common law of the con~ 
tract of employment results in greater overlap between wrongful dismissal and 
unfair dismissal than at the time the latter was first created, then so be it. 

This begs the question, however, whether developments in recent years regard- 
ing implied terms have gone beyond the bounds of proper judicial law-making. If 
it is right that the implied terms are functional to such a degree that a device of 
this kind is bound to exist, this point may be regarded as somewhat moot. But is it 
not anyway strongly arguable that in evolving and developing these terms the 
common law was performing one of its most vital functions; that is, in however 
complex, ill-inderstood and contestable a way, to inscribe social change into the 
deep structure of the law? 

The changes made also benefit from retrospective legitimacy since they have 
been left unmolested by the legislature for some time. The existence of a constitu- 
tional safety valve should also not be forgotten, in that the legislature may get rid 
of any judicial outcome it does not like. Equally, that safety valve will work a 
great deal better 1f the common law is consistent and coherent on its own terms. 
These considerations therefore in fact set up a constitutional argument for intel- 
ligibility that should be weighed against such an argument for contorting the 
common law to fit in with the implied intentions of Parliament. 

My ultimate conclusion is that constitutional considerations may just as plau- 
sibly be regarded as requiring that the ramifications of the existence of terms im- 
plied by law be fully traced through. This would mean taking the logical next step 
and subjecting all contractual performance, prima facie, to the terms implied by 
law. This position would obtain whether the act in question were carrying out a 
day to day task or deciding whether to give notice. It must be remembered that 
employers who were concerned to exclude all or any of the implied duties, for 
example in the case of termination on notice, would mostly be able to do so. So 
far as they did not, at least liability rules would be consistent whether a claim were 
for breach of contract or for wrongful dismissal. The anomalous consequences for 
personal injury law of the present situation would also be averted. 

It is highly significant that this would not leave the law void of factors limiting 
the extent of employers liability. It is just that these would operate at the remedial 
level. There are the usual rules on remoteness and causation. In the employment 
context, however, there are additionally the special limitations provided by, first, 
the presumption against specific performance and injunctive relief and, secondly, 
the assumption that the contract breaker will act to limit his exposure to damages. 
Where, notwithstanding all of this, there was an overlap with compensation for 
unfair dismissal, the rule against double recovery would ensure a set off 





79 See discussion of these issues H. Collins, ‘Claim for Unfair Dismissal (2001) 30 IL] 305, 306. See also 
M R FE Preedland, n 5 above 304. 
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INTRODUCTION 


Substantial reforms to British anti-discrimination law were undertaken during 
2003, pursuing a number of different directions. First, the government issued 
new statutory regulations in order to, forbid discrimination on grounds of reli- 
gion or belief; and sexual orientation.” Secondly, the government simultaneously 
amended the main primary legislation governing discrimination on grounds of 
sex (including equal pay),? race* and disability.” In relation to race and disability, 
the changes were significant and designed to comply with the standards set in the 
European Unions Racial Equality® and Framework Employment’ Directives. 
Finally, the government opened consultations on the option of merging the exist- 
ing equality Commissions," as well as the contents of future legislation on age 
discrimination.’ If this barrage of reforms was not sufficient to make discrimina- 
tion lawyers dizzy, the House of Lords delivered a number of long-awaited judg- 
ments addressing key concepts within the existing primary legislation. This note 
provides an overview of the principal developments emerging from the 
recent law reforms, although clearly each of these changes warrants further detailed 
examination elsewhere. The first part examines the grounds of discrimination, 
whilst the second part will analyse the new definition of discrimination. The final 
section will consider further the arrangements for enforcement of the legislation. 
Before embarking on this discussion, the following section contextualises the 
current reform process. 








“Senior Lecturer, Centre for European Law and Integration, University of Leicester. 
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REFORMING THE ANTLDISCRIMINATION ARCHITECTURE 


Demands for reform of the existing anti-discrimination legislation have been 
accumulating in recent years. On the one hand, there have been detailed critiques 
of specific pieces of legislation, for example, the Commission for Racial Equal- 
itys review of the Race Relations Act 1976” or the report of the Disability Rights 
Task Force.” On the other, the Independent Review of the Enforcement of UK 
Anti-Discrimination Legislation produced a comprehensive approach examining 
all dimensions of the current framework.” One of the notable findings of this 
review was the extremely fragmented and opaque legal framework that has 
evolved: 


..at present, there are no less than 30 relevant Acts, 38 statutory instruments, 11 
codes of practice, and 12 EC directives and recommendations directly relevant to 
discrimination.” 


The primary catalyst that compelled the government to take action was the need 
to comply with new EU legislation: namely, the Racial Equality Directive, 
which entered into force on 19 July 2003; and the Framework Employment 
Directive, which entered into force on 2 December 2003. To this end, the govern- 
ment initiated a wide consultation in December 2001," followed by the produc- 
tion of draft legislation in October 2002. The statutory Regulations were 
ultimately approved by Parliament in June and July 2003. 

It should be noted that the Regulations adopted enter into force on a variety of 
dates. Whilst the new Regulations on race, sex and equal pay all entered into force 
in July 2003, the regulations on religion or belief and sexual orientation were 
delayed in effect until December 2003. The Framework Employment Directive 
permits Member States to postpone further the implementation process in respect 
of disability and age (until 2 December 2006). The government has availed itself 
of this option and the Disability Regulations will not enter into force until 1 
October 2004, whilst the future Age Regulations’ are projected for 1 October 2006.” 

The government may be commended for a relatively open process of consulta- 
tion that has accompanied each stage of these reforms. Nonetheless, the potential 
of the consultation was heavily circumscribed by a number of fundamental 
choices made in advance. In particular, the government had already determined 
that the Directives should be umplemented through the adoption of statutory 
instruments based on the European Communities Act 1972. The limits of 
this source of competence implied that the Regulations could not cover matters 





10 Commussion for Racial Equality, Reform of the Race Relations Act 19% (London. CRE, 1998). 

11 Disability Rughts Task Force, From Exclusion to Inclunor (1999) at http://www disability.gov.uk/ 
drtfffullreport/index html (last visited 31 October 2008) 

12 B. Hepple, M. Coussey and T Choudhury, Equality a new framework ~ report of the independent review of 
oh aioe of UK anti-discrimnation legislation (Oxford: Hart Publishing, 2000) 

13 ai. 

M Department of Trade and Industry, Towards Equality and Diversity — Implementing the Employment and 
Race Directives (London: DTI, 2001). 

15 Para 210, Department of Trade and Industry, Equality and Dwerstty. Age Matters (London: DTI, 
2003). 
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outwith the scope of the Directives. Consequently, discrimination on grounds of 
religion and sexual orientation could only be addressed in relation to employment 
and vocational training, as these were the limits of the Framework Employment 
Directive. In contrast, discrimination on grounds of racial or ethnic origin could 
not be addressed as regards immigration and policing functions, as these matters 
were not included in the scope of the Racal Equality Directive. 

The most corrosive effect of the recourse to statutory Regulations has been the 
damage to the coherence of the Race Relations Act. The Act prohibits discrimina- 
tion on grounds of ‘colour, race, nationality or ethnic or national origins.” In 
contrast, the Racial Equality Directive only refers to the grounds of ‘facial or 
ethnic origin’ and states that it does not cover difference of treatment based on 
nationality’.” Without any clear explanation,” the government has interpreted 
the Directive as implicitly including discrimination based on national origins, 
but not colour. Therefore, the amending Regulations only introduce changes to 
the Act insofar as it applies to discrimination based on grounds of race, ethnic or 
national origins. In respect of colour and nationality, the pre-existing Act con- 
tinues to apply without amendment. This produces a two-tier structure inside 
the Act with two statutory definitions of indirect discrimination and two different 
sets of statutory exceptions. Moreover, there are statutory definitions of harass- 
ment and the burden of proof for race, ethnic and national origins discrimination, 
whereas the case-law concepts will continue to apply for colour and nationality 
discrimination. 

There are strong reasons to believe that the Racial Equality Directive does in 
fact cover colour discrimination. Whilst it only refers explicitly to discrimination 
on grounds of ‘racial or ethnic origin’, the Preamble underlines that its purpose is 
to combat racism and xenophobia in general” The government seems to base its 
argument on a narrow, literal interpretation of the Directive, yet, this is not con- 
sistent with the teleological approach to legislative interpretation traditionally 
adopted by the Court of Justice. As has been seen with sex equality law, the Court 
takes a broad purposive approach and it will examine the spirit and underlying 
objectives of the measure.” It seems likely that in this respect the government has 
failed to implement correctly the Directive. 


THE NEW GROUNDS OF DISCRIMINATION 
Sexual orientation 
Sexual orientation has been defined as 4 sexual orientation towards (a) persons 


of the same sex; (b) persons of the opposite sex; or (c) persons of the same 
sex and of the opposite sex’. The decision to define sexual orientation was not 








16 Race Relations Act 19% (RRA), s 3(1). 

17 Article 3(2). 

18 Lord Pilkin, HL Deb vol 649 col 332 11 June 2003. 

19 Por example Recitals 3, 7, 8,12 

20 For example, Case C184 P v S and Conavall County Council [1996] BCR. L-2143. 
21 Regulation 2(f) Sexual Orientation Regulations 
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uncontroversial. Concern had been expressed that this would create excessive 
rigidity and constrain the potential future applications of the law.” For example, 
it is not inconceivable that other forms of discrimination related to gender roles or 
expression, such as against transvestites, could have been brought within the scope 
of the law on sex or sexual onentation discrimination. Precisely in order to fore- 
stall such developments, the government has included a specific definition that 
appears to confine protection to heterosexuals, lesbians, gays and bisexuals. In- 
deed, the explanatory memorandum specifies that sexual orientation does not ex- 
tend to sexual practices and preferences (e.g. sado-masochism and paedophilia)’?” 


Religion or belief 


The question of whether to define feligion or belief” was also keenly debated. 
Ultimately, a definition is included, but it leaves considerable scope for future in- 
terpretation: ‘“religion of belief” means any religion, religious belief, or similar 
philosophical belief? * The explanatory memorandum takes this a little further 
by indicating that ‘courts and tribunals may consider a number of factors when 
deciding what is a “religion or belief” (e.g. collective worship, clear belief system, 
profound belief affecting way of life or view of the world)” In the House of 
Lords’ debate on the Regulations, concerns were expressed as to whether the 
definition was sufficiently broad for the protection of those without any religious 
belief. The relevant Minister stressed that 


it is clearly the intention that where people have strongly held views, which 
include humanism, or atheism or agnosticism, they would be covered under the 
phrase “or similar philosophical belief”.* 

Taken together, it seems clear that the new definition does not aim to protect 
only the smaller number of well-known faith systems, but rather a full range of 
diverse beliefs. Nonetheless, there will clearly be instances where tribunals will 
face difficult challenges in establishing boundaries between (protected) philoso- 
phical beliefs and (unprotected) political beliefs. 


THE DEFINITION OF DISCRIMINATION 


Direct discrimination 


The existing definition of direct discrimination found in the Race Relations 
Act bas been mapped onto the new Regulations on religion or belief and sexual 








22 S Hannett,’ Towards sexual orientation diversity at work’ in A. McColgan (ed), Achieving equality at 
work (London: Institute for loyment Rights, 2003) 35. 

23 Para 5, Explanatory Memorandum to the Sexual Orientation Regulations, at http://www.dtigo- 
vuk/erfequality/eeregs. htm (last visited 31 October 2003). 
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25 Para. 9, Explanatory Notes on the mer ralareet Equality (Religion or Belief) Regulations 2003, 
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orientation. For example, & person (‘A’) discriminates against another person (‘B’) 
if ... on grounds of sexual orientation, A treats B less favourably than he treats or 
would treat other persons.” Importantly, the use of the broad term ‘on grounds 
of? should ensure that discrimination based on pereived sexual orientation or 
religion or belief is also unlawful. 

The Disability Discrimination Act 1995 does not contain the dichotomy 
between direct and indirect discrimination found in the other discrimination 
legislation. Instead, it adopts a broader and more flexible formula: & person discri- 
minates against a disabled person if — (a) for a reason which relates to the disabled 
person’ disability, he treats him less favourably’.* This definition has avoided 
some of the problems associated with the identification of an appropriate 
comparator,” however, it is balanced by the open-ended possibility to justify 
direct discrimination; an option not permitted in the other discrimination statutes. 
This model posed a challenge for the government, because the Framework 
Employment Directive applies the same definition of direct discrimination to religion, 
age, sexual orientation and disability. A rather messy solution has resulted where the 
government has maintained the existing definition mentioned above, but added 
an extra form of direct discrimination in order to comply with the Directive: 


a person directly discriminates against a disabled person if, on the ground of the 
disabled person's disability, he treats the disabled person less favourably than he treats 
or would treat a person not having that particular disability whose relevant circum- 
stances, including his abilities, are the same as, or not maternally different from, 
those of the disabled person.” 


There is no possibility to justify direct discrimination falling under the new pro- 
vision, whilst justification remains open in cases falling under the pre-existing 
form of direct discrimination. Unsurprisingly, this dual definition of direct 
discrimination promises to test employment tribunals in establishing a clear 
demarcation between the two concepts. The government has indicated that the 
most egregious cases of disability discrimination will fall within the new defini- 
tion; namely, where employers treat an individual less favourably because of their 
disability per se without any consideration of whether this will actually impact on 
their capacity to work.” 


Indirect discrimination 
The restrictive definition of indirect discrimination found within the Race Rela- 


tions Act 1976 has been a frequent cause for criticism.” In particular, the Act only 
prohibited discriminatory measures in the form of a requirement or condition’,” 





27 Regulation 3(f, Sexual Orientation Regulanons. 

28 Disability Discrimination Act 1995 (DDA), s 5(1)(a) 

29 See Clark v Novacold [1999] IRLR 318. 

30 $3A(5) DDA. 

31 The (draft) Disability Disenminaton Act 1995 (Amendment) Regulations 2003 — Explanatory 
Notes and Supplementary Questions, at: http’//www.dtigov.uk/erfequality/wayahead.htm (last 
visited 31 October 2003). 

32 A McColgan, Discrimination law — text, cases and matenals (Oxford: Hart Publishing, 2000) 75. 

33 si(}(b) RRA. 
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thereby creating a lacuna in respect of discriminatory preferences or practices. 
This loophole has been closed by the incorporation of a new definition of indirect 
discrimination, witich is common to the Race, Sexual Orientation and Religion 


or Belief Regulations 


A person also ae nee eee ee ... he applies to that other a pr- 
vision, criterion or practice which he applies or would apply equally to other persons 
not of the same race or ethnic or national origins as that other, but — 


(a) which puts or would put persons of the same race or ethnic or national origins 
as that other at a “particular disadvantage” when compared with other persons, 

(b) which puts that other at that disadvantage, and 

(c) which he cannot show to be a proportionate means of achieving a legitimate 
aim. 


The new test of ‘particular disadvantage’ also contains benefits because it avoids 
the emphasis on the production of statistical evidence found in the original 
definition (which referred to a considerably smaller proportion). This was essen- 
tial in respect of sexual orientation and, to a lesser extent, religion or belief, where 
reliable workplace statistical evidence is difficult to accumulate. 

The main area of concern relating to the new definition of indirect discrimina- 
tion is the justification test. Whereas the Directives refer to evidence that the prac- 
tice is ‘objectively justified by a legitimate aim and the means of achieving that 
aim are appropriate and necessary’, the new Regulations speak more generally 
of a ‘proportionate means of achieving a legitimate aim’. This expression is less 
clear in conveying the ‘necessity’ requirement contained within the Directive; that 
is, there must be no suitable alternative means that could achieve the same aim 
without having the discriminatory effect. It is unfortunate that the government 
did not choose to echo more closely the language of the Directives. Courts and 
tribunals will be under a duty to interpret the new definition of indirect discri- 
mination with a view to achieving consistency with the Directives.” 
Harassment 


Although none of the basic anti-discrimination law statutes defined harassment, it 
is well-established that harassment constituted unlawful discrimination in the 
form of imposing a detriment upon the individual.” The implementation of the 
Directives required the introduction of an express definition of harassment and 
this has been added, in very similar terms, to the Race Relations Act, the Disability 
Discrimination Act and the new regulations on sexual orientation and religion 
or belief. There are two key elements to the new provisions. First, there is a broad 








34 Perm v Civil Service Commission and Department of Customs and Excise [1983] IRLR 166. 

35 Emphams added, :1(1A) RRA 19%. 

36 Article 2(2)(b), Racial Equality Directive, Article 2(2)(b) (1) Framework Employment Directive. 
Cf M Driessen-Reilly and B Driessen, “Don't Shoot the Messenger: a Look at Community Law 
Relating to Harassment at the Workplace” (2003) 28 ELRev 493. 

37 The principle of the indirect effect of Community law: Case 14/83 Von Colson and Kamann v Land 
Nordrhein-Vitstfalen [1984] ECR 1891 

38 P. Roberts, ‘Employers’ lability for sexual and racial harassment development the reasonably prac- 
ticable steps defence’ (2001) 30 ILJ 388. 
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definition of what behaviour can constitute harassment. For example, section 3A 
of the amended Race Relations Act states: 


(1) A person subjects another to harassment ... where, on grounds of race 
or ethnic or national origins, he engages in unwanted conduct which has the 
purpose or “effect” of — 


(a) violating that other person’ dignity, or 
(b) creating an intimidating, hostile, degrading, humiliating or offensive envir- 
onment for him?’ 


This appears to clarify the irrelevance of the harasser’s intention or motive, 
because the emphasis is on the ‘effect’. Moreover, the new definition covers both 
the targeting of a specific individual, as well as hostile environment situations 
where an atmosphere of discrimination is permitted to exist — for example, an 
office where managers did not act to address regular use of racist or homophobic 
jokes and expressions. The strength of paragraph 1 is slightly diluted by the new 
test for assessing the inappropmiate nature of the conduct: 


Conduct shall be regarded as having the effect specified in paragraph (a) or (b) of 
subsection (1) only uf, having regard to all the circumstances, including in particular 
the perception of that other person, ıt should reasonably be considered as having 
that effect.” 


This introduces a combined objective and subjective standard for the evaluation 
of the conduct. The subjective perception of the recipient is mentioned as one, 
particularly important, element to consider, but this is implicitly accompanied 
by an objective standard of review. The government stressed that this combined 
test was essential to ensure that ‘an over-sensitive complainant who takes offence 
unreasonably at a perfectly innocent comment’ was not protected by the legisla- 
ton“? Concerns have been expressed that courts and tribunals might find it diffi- 
cult to combine their own perceptions of the reasonableness of the conduct with 
sufficient empathy for the experience of the victim.” 

Whilst the new definition of harassment helps make the law more transparent, 
the substantive content of the law was simultaneously diminished by the decision 
of the House of Lords in Pearce v Mayfield Secondary School Governing Body.“* One 
aspect of this case raised the liability of a school for harassment caused by third 
parties, namely the school pupils. The settled law since Burton and Rhule v De Vere 
Hotels® has been that an employer may be liable for harassment caused by third 
parties where ‘he causes or permits the racial harassment to occur in circumstances 
in which he can control whether it happens or not’.* In Peare, the Lords 








39 s3A(2) RRA. 

40 Para. 20, Explanatory Memorandum to the Sexual Orientaton Regulations, at http://www.dti. 
gov.uk/er/equality/eeregs htm (last visited 31 October 2003). 

41 S Hannett, Towards sexual onentation diversity at work’ in A. McColgan (ed) Achieving equality at 
work (London: Institute for Employment Rights, 2003) 38. 

42 [2003] IRLR 512. 
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overruled this decision of the Employment Appeals Tribunal on the basis that 1t is 
always necessary to demonstrate that the harassed employee was treated less 
favourably than another employee in a comparable situation. The fact that the 
employer failed to act to prevent the harassment may simply be an indication of 
a general lack of concern on the part of the employer for the welfare of employees, 
rather than evidence of discrimination.” Therefore, the employer who does nothing 

to address all forms of abuse of employees by service-users has not committed 
unlawful discrimination. It would only be where an employer, for example, acts 
against the use of foul language by customers, yet not against the use of racist 
language, that discrimination would occur. 

The reversal of Burton and Rhule is retrogressive in terms of the signals it sends 
to employers. It substantially reduces the incentive to be proactive in tackling 
harassment from third parties. Yet, for the employee, persistent harassment by 
service-users, such as the students in Peare, is likely to be just as damaging as har- 
assment received from other employees (in respect of which employers remain 
open to vicarious liability). In Pearce, great stress was placed on the need to identify 
a comparator, however, this interpretation becomes less persuasive in the light of 
the new statutory definition of harassment, which deliberately avoids reference to 
a comparator. It is to be hoped that this will permit a fresh look at the test for 
employer liability in future cases. 


Discrimination after the end of the employment relationship 


One of the most problematic areas of discrimination law has recently been the 
issue of victimisation combined with actions that occur after the end of the 
employment relationship. Some of the main difficulties have now been resolved 
by the new legislation, as well as a decision from the House of Lords. The pro- 
blems in this area principally arose from the decision of the Court of Appeal in 
Adeyeke v Post Office (No. 2)*° that the Race Relations Act did not extend to acts 
committed after the end of the employment relationship. This called into ques- 
tion the effectiveness of the prohibition of victimisation, particularly in relation to 
the supply of references by a former employer. On 19 June 2003, the effects of 
Adeyeke were reversed by a decision of the House of Lords on a series of joined 
cases concerning sex, race and disability discrimination after the end of the 
emplo oyment relationship.” Whilst the judges expressed their reasons in varying 
terms,” there was an underlying agreement that 

once two persons enter into the relationship of employer and employee, the 

employee is intended to be protected against discrimination by the employer in 








45 Lord Nicholls, Pearce v Mayfield Secondary School Governing Body [2003] IRLR 512 at [35] 

46 [1997] IRLR 105. 

47 Relaxation Group v Rhys-Harper; D'Souza v Lambeth London Borough Council; Jones v 3M Healthcare and 
other appeals [2003] All ER 258. 

48 The main differences surrounded the scope of protection after the end of the employment relation- 
ship For example, Lord Scott (dissenting) rejected one of the cases, which related to a dispute over 
access to business cards ansing 1 year 10 months after the end of the employment relationship. In 
contrast, Lord Hope thought this lay “close to the limits” of the enduring relatonship [2003] All 
ER 258 at [127] 
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respect of all the benefits of arising from that relationship ... it would make no 
sense to draw an arbitrary line at the precise moment when the contract of employ- 
ment ends.” 


Parallel to the litigation, the government sensibly sought to resolve any ambiguity 
by including new provisions on Telationships which have come to an end in the 
statutes on sex,” race and disability discrimination, as well as the regulations on 
sexual orientation and religion or belief: The new clauses provide that discrimina- 
tion after the end of the employment relationshi aip is unlawful where it frises out 
of and is closely connected to that relationship’. These amendments effectively 
now codify the recent Lords judgment. 


Exceptions 


On the basic definitions of direct and indirect discrimination, harassment and vic- 
timisation, the new regulations on sexual orientation, and religion or belief, 
approximate closely to the scheme found in the Race Relations Act. Divergence 
emerges, however, in respect of the permitted exceptions. Similar, although not 
identical, exceptions exist in respect of national security and positive action. Yet, 
considerable differences have been created as regards the genuine occupational 
requirement’ exception. 

The Race Relations Act originally provided a limited list of scenarios where 
race might be legitimately considered as a genuine occupational qualification — for 
example, where in casting for a dramatic performance, race would be a relevant 
consideration for reasons of authenticity.” Both EU Directives avoided the closed 
list approach and proposed a flexible test to be applied on a case-by case basis. 
Crucially, it would be necessary to demonstrate that the characteristic is a genuine 
and determining’ requirement for the position.” Accordingly, this different test 
has been inserted into the Race Relations Act, replacing the pre-existing list of 
exceptions. 

In the Religion or Belief Regulations, the new test is further supplemented by 
a wider exception for employers with ‘an ethos based on religion or belief’. For 
this group of employers, religion or belief can be taken into account where 


having regard to that ethos and to the nature of the employment or the context in 
which it is carned out ... being of a particular religion or belief 1s a genuine occupa- 
tional requirement.” 


Unlike the standard exception, it is not necessary for the employer to show that 
religion or beliefis also a‘determining’ requirement. The government had a firm 





49 Lord Nicholls [2003] All ER 258 at [ 

50 Sex Discrimination Act only; the Pay Act 1s not amended. 
51 Por example, s 27A Race Relations Act 1976 
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legal foundation for the additional religious ethos exception because this is also 
present in the Framework Employment Directive” Whilst the language used in 
the Directive appears to be more rigorous than that found in the Religion or 
Belief Regulations,* consistency could probably be achieved by appropriate 
judicial interpretation. 

The government’s late decision to insert an additional exception in the Sexual 
Orientation Regulations is considerably more problematic. This supplements the 
standard test with a further exception for employment for the purposes of an 
organised religion.” In this case, the employer may apply: 


(b) ... a requirement related to sexual orientation — (i) so as to comply with the 
doctrines of the religion, or (11) because of the nature of the employment and the 
context in which it is carried out, so as to avoid conflicting with the strongly held 
religious convictions of a significant number of the religion’ followers; and 


(c) either — (i) the person to whom that requirement 1s applied does not meet it, or 
(ii) the employer is not satisfied, and in all the arcumstances it is reasonable for him 
not to be satisfied, that that person meets 1t.% 


This extra exception can be criticised from various standpounts. First, there is no 
obvious legal support for this exception within the Framework Employment 
Directive. The genuine occupational requirement exception is already provided for 
elsewhere ın the Sexual Orientation Regulations“ and the Directrve is unequivocal 

that its religious ethos exception ‘should not justify discrimination on another 
ground.” Secondly, many of the terms included in this text are rather vague in 
meaning: for example, strongly held religious convictions or significant number 
of the religion's followers’. Thirdly, paragraph (c) permits an employer to discrimi- 
nate against an individual because of the employer's perception of that indrviduafs 
sexual orientation, regardless of how the individual defines their orientation. This 
opens to the door to prurient litigation focusing on the credibility of an indivi- 
dual’ sexual orientation. Indeed, it appears to entice the employer into the kind of 
investigations that gave rise to a breach of Article 8 of the European Convention 
on Human Rights in Smith and Grady v UK? 

Regulation 7(3) was heavily attacked during the debates in the House of 
Lords. These criticisms were given added force by the report of the Joint Com- 
mittee on Statutory Instruments, which concluded that the Regulations were of 
doubtful vires and uncertain effect’ In an attempt to assuage the critics, the 
responsible Minister made a series of statements for the Parliamentary record in 





57 Article 4(2). 
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which he sought to emphasise the limited remit of this exception: ‘we had in 
mind a very narrow range of employment: ministers of religion, plus a small 
number of posts outside the clergy, including those who exist to promote and 
represent religion. © Notwithstanding these remarks, a group of eight trade 
unions have now initiated judicial review proceedings against Regulation 7(3).” 
This should provide an early and welcome opportunity to clarify the conundrum 
created by the government. 

The judicial review action also seeks to challenge another exception found 
only within the Sexual Orientation Regulations. Regulation 25 provides that 
‘nothing in Part I or M shall render unlawful anything which prevents or restricts 
access to a benefits by reference to marital status’. In effect, this permits employers 
to continue to limit occupational pension schemes and other employment bene- 
fits, such as free health insurance, to employees and their opposite-sex spouses. 
Such restrictions can be construed as indirect discrimination on the ground of 
sexual orientation, because they place people with same-sex partners at a particular 
disadvantage, as they are unable to marry. The Framework Employment 
Directrve does not include this exception, but the preamble states that it is ‘without 
prejudice to national laws on marital status and the benefits dependent thereon’. 
This appears to provide a strong indication to the Court of Justice that marital 
benefits can be treated as a justified form of indirect discrimination. Regulation 
25 goes one step further than the Directive because it removes any opportunity 
for the courts to examine the justification for restricting benefits this way. The 
legal objections to Regulation 25 seem weaker than those presented in respect of 
Regulation 7(3). The judicial review action will determine if even Regulation 25 
excessively stretches the boundaries of the Directive. 


ENFORCEMENT 

The basic principles of the system of individual enforcement have not been chal- 
lenged during the current reforms. The standard set of procedures and remedies 
have been largely extended to include discrimination on grounds of sexual orien- 
tation and religion or belief: The most significant change to the individual litiga- 
tion process relates to the burden of proof. In keeping with both Directives, new 
provisions on the burden of proof in discrimination cases have been added to the 
statutes on race and disability and included in the new regulations on sexual 
orientation and religion or belief Whilst the possibility for tribunals ‘to draw such 
inferences as they consider proper" was already established in case-law,” the new 
provisions make a crucial shift away from giving tribunals a discretionary option, 
instead placing them under a positive duty: 

Where on the hearing of the complaint, the complainant proves facts from which 

the tribunal could, apart from this section, conclude in the absence of an adequate 

explanation that the respondent — (a) has committed such an act of discrimination ... 
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the tribunal shall uphold the complaint unless the respondent proves that he did not 
commit or, as the case may be, is not to be treated as having committed, that act.” 


The new text is drawn from the existing burden of proof provision in the Sex 
Discrimination Act 1975.” Its potential impact has already been illustrated in Bar 
ton v Investec Henderson Crosthwaite Securities Ltd.” This case concerned alleged sex 
discrimination in the award of bonus salary payments, where the criteria for 
awarding the bonuses lacked transparency. The Employment Appeals Tribunal 
emphasised that when considering whether the applicant has presented enough 
evidence to shift the burden of proof, 


.. 1t 1s important to note the word is “could”. At this stage the tubunal does not 
have to reach a definitive determination that such facts would lead it to the conclu- 
sion that there was an act of unlawful discrimination.” 


Tribunals have recognised for some time that it 1s increasingly difficult to identify 
evidence of direct or overt discrimination, therefore, this provision contains con- 
siderable potential to assist complainants in surmounting evidential barriers. 


THE WAY AHEAD 


Taken together, the legislative changes represent a significant modernisation of both 
the scope and content of anti-discrimination law. Indeed, it would be churlish to 


deny the improvements they should make to the protection of individuals. Never- 
theless, the framework of anti-discrimination law has become unacceptably com- 
plex. The morass of legislative provisions riddled with minor (and major) 
inconsistencies renders the law confusing and opaque. The distinctions between 
grounds, such as colour and race, are illogical and impractical. Moreover, the com- 
plexity of the law assists neither individuals, who need to understand clearly their 
rights, nor employers and service-providers seeking to respect ther obligations. 
This inexorably points in the direction of rationalisation through integrated equality 
legislation. The project for a single equality law has already been initiated through 
Lord Lester’s Equality Bill, which was approved by the House of Lords and sup- 
ported by more than 230 MPs in an Early Day Motion.” The government, how- 
ever, has restated its intention to continue along the path of separate legislation. 

The government’ justification for this approach was explained during the 
House of Lords’ debate on the Race Relations Regulations: 


Equality legislation is constantly evolving. Our view 1s that an incremental 
approach to implementing equality legislation allows us fully to think through the 
implications at each stage. 
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Notwithstanding this perspective on the legislation, the government has decided 
to press ahead with integration of the institutional infrastructure. The decision 
not to create new Commissions for sexual orientation, religion or belief and, in 
due course, age is understandable. This would have certainly contributed to the 
complexity for individuals, employers and service-providers. Moreover, it would 
have been a missed opportunity to acknowledge the overlapping forms that dis- 
crimination can take, for example, intersections of race and sex.” The govern- 
ments response has been to propose a new Commission for Equality and 
Human Rights. Whilst the details of this institutions structure remain sketchy, 
the potential coherence offered by an integrated Commission will be severely 
constrained by the perpetuation of divergent legislation. Moreover, the decision 
to include the broad remit of human rights within the new institution’s mandate 
poses great challenges. Whilst existing equality legislation diverges, there are 
common principles and areas of shared content. Fundamentally, it is based on 
relatively precise regulation of public and private actors. In contrast, human rights 
are not always underpinned by detailed elaboration and primarily concern obliga- 
tions on the state. 

These are clearly dynamic times for anti-discrimination law. Whilst the 
government has embarked upon a process of wide-ranging reforms, what appears 
lacking is any clear vision of the underlying objectives that they seek to achieve 
beyond mere unplementation of the minimum standards required by the Direc- 
tives. This meandering route of incremental and haphazard reform can only be 
remedied by accepting the case for integration of the legal framework through a 


single equality act. 
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From Need to Choice: R(A) v Lambeth LBC; 
R(Lindsay) v Lambeth LBC 


Dave Cowan and Alex Marsh* 





In the housing Green Paper, published in 2000, it was suggested that many of the ills 
of social housing could be alleviated by changing the way it 1s allocated — from a 
system based upon a bureaucratic assessment of housing need to one which respects 
and prioritises customer choice.’ It was suggested that the government wanted local 
authorities ‘to see themselves more as providers of a lettings service which is respon- 
sive to the needs and wishes of individuals, rather than purely as housing ‘allocators”’” 
In 2001, the government funded a pilot programme of 27 schemes implementing 
choice-based lettings? The Government has announced that, by 2005, it expects 25 
per cent of local authorities to let properties on a choice basis, to increase to all local 
authorities by 2010, although it is not prescriptive as to how that should be done and 
further guidance awaits the results of the evaluation of the pilot programme. 
Lambeth LBC was not one of the pilots funded under the Government 
programme, but, perhaps sensing the way the wind was blowing, elected to 
develop its own brand of choice based letting scheme. The Court of Appeal has 
now determined that Lambeth’s scheme is unlawful because it did not give a 
‘reasonable preference’ to those households required by legislation.* The judgment 
poses questions regarding the legality both of the models of choice based lettings 
developed as part of the pilot programme and of schemes developed elsewhere. 
This doubt is not matenally affected by the implementation of the Homelessness 
Act 2002. Thus, despite considerable financial resources ploughed into the pilots 
and other local authority housing capital resources,” a discursive and ideological 
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shift amongst social housing providers,® together with political rhetoric about the 
value(s) of choice, legal issues remain to be worked through. 


THE FACTS AND JUDGMENT 


In two cases at first instance, Lambeth’s choice-based lettings scheme was exam- 
ined and found wanting as a matter of law. In 4’, the applicant, who suffered from 
physical and mental disabilities, and her daughter were living in a single room ina 
hostel. She had been referred to the housing department by the social services 
department. In Lindsay, the applicant was a single man who did not have a priority 
need under the homelessness legislation. He lived with friends and famuly or slept 
rough. The complaint of both was that the lettings policy of Lambeth operated 
against their interests. 

Lambeth’ lettings policy came into effect in July 2000, after a lengthy gestation 
period. The policy combined a bureaucratic assessment with customer choice. The 
former assessment placed each household on its housing register into one of seven 
broad groups.’ Each group was given a proportion of available properties as they 
arose. The choice element was that applicants were able to choose the area or areas 
in which they would accept a property. The broader the area, the more likely the 
applicant would be offered a property quickly. As the allocations policy put it, 
Applicants balance their housing need against their preference: those who feel 
their need is pressing will widen their choices; those prepared to wait can be more 
selective? Computer programmes demonstrated the length of time applicants 
would have to wait in each particular area. Applicants were then offered properties 
on the basis of date order — first come, first served within their group. 

The policy was successfully challenged on two grounds. First, it was said that 
the categories to which the legislation prescribed a ‘reasonable preference’ on the 
housing register were not provided for in the policy. The Housing Act 1996 pre- 
scribed nine categories of persons entitled to such preference.’ The seven groups 
in Lambeth’s scheme were differently framed. In itself, that was not the central 
problem. The real problem was that around four per cent of those on Lambeth’s 
housing register were not entitled to a reasonable preference. They were mixed in 
with those who were so entitled. Previous cases had suggested that a household 
entitled to a reasonable preference should be given a ‘reasonable head start’ over 
those not entitled to such preference.” The problem with Lambeth’ scheme 





6 See Centre for Comparative Housing Research, How t Choose Choe” Lessons from the Fast Yar of the 
ODPM$ CBL Pilot Schemes — A Gusde for Social Landlords (London: ODPM, 2002), cf P Somerville, Allocat- 
ing housing — or ‘letting’ people choose?’, in D. Cowan and A. Marsh (eds), Tivo Steps Forward: Housing 
Pobcy into the new Millennium (Bristol: Policy Press, 2001). 

7 The groups were those tenants with a mght to return to their property having been moved out 
emergencies; supply transfers, mainstream allocations, homeless households; referrals; incoming 
nominations from other social landlords The central point, discussed below, was that these groups 
were different from the legislative categories of persons to whom a reasonable, and additional, pre- 
ference was owed. 

8 Para 4. 

9 S 167(2}; as amended by SI 1997/1902. 

10 Rv Wolverhampton MBC ex p Watters (1997) 29 HLR 931, 937, per Judge LJ. 


© The Modem Law Review Limited 2004 479 


From Need to Choice: R(A) v Lambeth LBC; R(Lindsay) v Lambeth LBC 








was that all applicants in the same group ‘who are not entitled to preference are 
able to compete on equal terms with those who are.” The choice element of 
; the scheme did not prevent it from being unlawful as ıt did not affect this pinc- 
p.! problem. 

Second, it was said that those who fall within more than one of the reasonable 
preference categories were not able to achieve a greater priority. Previous cases had 
held that the reasonable preference categories are cumulative, not mutually exclu- 
sive, so that applicants in more than one category may have greater need than 
those in just one. Lambeth’s group scheme did not allow for such an assessment 
to be made because of its reliance on allocation according to date order within 
groups. The choice element again did not affect this conclusion because ‘the indi- 
vidual is inevitably concerned only with his or her own situation and may not on 
any reasonably objective view have greater need ... this seems to me to be alto- 
gether too haphazard’? 

The Homelessness Act 2002 alters the landscape of social housing allocations. 
However, it has retained the concept of reasonable preference,“ reducing the ca- 
tegories of households entitled to it to five and giving power to determine prio- 
rities on three express grounds (financial resources, previous behaviour, and local 
connection) as well as others.” Nevertheless, the result in the Lambeth case would 
undoubtedly have been the same whichever legislation was in play at the time. 
Indeed, the current Code of Guidance,” to which local authorities are required 
to have regard” and which emphasises the choice-based lettings policy, may prove 
problematic for local authorities implementing the 2002 Act. The Code offers 
the Secretary of States opinion that there is sufficient flexibility in the statutory 
framework to enable housing authorities to offer applicants a choice of accommo- 
dation while continuing to give reasonable preference to those in urgent housing 
need. It suggests, for example, that local authorities could use a system of ‘pnority 
cards’ to ensure that the requirement to give reasonable preference is met. The dis- 
cussion in the next section examines the possible problems that choice schemes 
adopting such an approach might encounter. 

The 2002 Act draws a distinction between providing households with a choice 
of housing accommodation and providing the opportunity to express preferences 
about the accommodation to be offered to them.” This may prove a subtle, but 
important distinction and will undoubtedly be important in determining the 
range of allocation schemes that are seen as addressing the government's choice 
agenda. Lambeth operated the latter approach: they were not offering a choice of 





11 Para 16, per Collins J. 

12 Rv Islington LBC ex p Reilly & Mannix (1998) 31 HLR 651; Rv Westminster CC ex p Al Khorsan (1999) 
33 HLR 77. 

13 Para 20, per Collins J. 

H S$ 16), 2002 Act, inserts 2 new s 167(2) nto the 1996 Act. 

15 $167(2A), 1996 Act, inserted by s 16(3), 2002 Act. These three categories are not exhaustive, although 
there may be a question about whether other allowable criteria must be sul generis. 

16 ODPM, Allocation of Accommodation. Code of Guidance for Local Housing Authorities, November 2002 
(London ODPM, 2002). 

T7 S$ 169, Houmng Act 1996. 

18 See, in particular, paras 5 10-12 

19 S$ 169(1A), 1996 Act, inserted by s 16(1), 2002 Act. 
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particular accommodation but the opportunity to express an area preference, 
which in turn would impact upon the time the applicant would have to wait to 
be rehoused. Different models employing the principles of choice do exist — for 
example, many providers operating choice-based lettings have a system under 
which applicants bid for properties in response to adverts. Nonetheless, the analy- 
sis in the next section raises general questions of principle that apply equally to 
these models. 


‘CHOICE’ 


In itself, a policy of choice is hardly novel in housing or welfare terms.” For 
example, applicants for social housing have always been able to choose the types 
of areas in which they want to live. What is novel about the policy, however, is its 
shift away from systems of allocation — such as points schemes or similar mechan- 
isms — which tended to rely on bureaucratic judgment to determine which house- 
hold was offered a particular property. Since at least 1969, points schemes have 
been the acceptable and generally accepted method of prioritising households 
applying for social housing.” Under these schemes, local authorities give house- 
holds points on the basis of different indicators of housing need. Allocations of 
property are then matched, by computer or by hand, to those households with 
the most points for the particular type of property and its location. 

These schemes were lauded as being objective, but subsequent research demon- 
strated that they were subject to criticism on the grounds of subjective and institu- 
tional racism. The problem was framed as one of discretion,” and, during the 
1980s and 1990s, many local authorities sought to reduce discretion in the system. 
At the same time, they tried to reflect the range of nuances of housing need’, made 
possible by new computerised systems developed in the late 1970s.” The rules 
which were produced out of this period were often complex, obscure, and unclear 
both to those implementing them and those subject to them. Thus, a problem of 
transparency and accountability arose. Equally, it was suggested that allocation 
schemes were sometimes responsible for creating stigmatised estates, and perpetuat- 
ing them, precisely because they lacked sufficient discretion to be sensitive to the 
needs of certain estates (for example, relating to levels of child density on estates). 








20 See, for example, J. Cullingworth, Problems of an Urban Society, Vol 2: the Content of Planning, 
(London: Allen & Unwin, 1973), 54, referring to LAC 41/67 in which the Ministry of Housing 
and Local Government suggested that tenants should ‘o far as possible be offered a choice of 
accommodation at varying rent levels’. 

21 See Central Housing Advisory Committee, Council Housing. Purposes, Procedures, and Priorities (Lon- 
don’ HMSO, 

22 See J Henderson and V Karn, Race, Class and State Housing: Inequality and the Allocation of Public 
Housing (Aldershot: Gower, 1987). 

23 N. Lewis, ‘Council housing allocation. problems of discretion and controf, (1976) 11 Public Admin- 
istration 147, cf R. Sainsbury, ‘Administrative justice discretion and procedure in social security 
decision-making’, in K. Hawkins (ed), The Uses of Discretion, (Oxford: OUP, 1992). 

24 FHL Pawson and K. Kintrea, ‘Part of the problem or part of the solution? Social housing allocation 
policies and socal exclusion in Britain’, (2002) 31 Journal of Social Policy 643, 648. 

25 See, for example, the Socal Exclunon Unit's Policy Action Team 7 report, Report by the Unpopular 
Housing Action Team (London: DETR, 1999). 
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The solution to these problems identified by the Green Paper was quite radical. 
Points schemes were not regarded as ‘an ideal way of ensuring that social housing 
lettings meet need ın a sustainable way’ because ‘assessments take little account of 
peoples own “felt needs”. Instead, a simple, broad brush banding scheme was 
recommended which would be less complex and more transparent.” Within each 
band, it was suggested that ‘waiting time would become the “currency” that those 
in the social sector could use to optimise their own decisions about where to live, 
taking into account all their needs and aspirations’.”” Choice schemes involving 
advertising available properties to let, based upon a model originally devised 
in Delft and implemented in a high profile pilot in Market Harborough, were 
particularly highlighted (although not part of the Lambeth scheme).” 

It 1s apparent that the three core elements of Lambeth'’s brand of choice based 
letting — grouping,” date order, and self-assessment — are present elements of the 
approach favoured by the Green Paper and a number of the government-funded 
pilots. Analysing each of the elements of Lambeth’s scheme in turn in relation to 
the current legislative framework, the result is hardly favourable. The failure of the 
Lambeth scheme to pass muster is, therefore, potentially problematic for the pol- 
icy generally. From this general proposition, however, one must distinguish areas 
where there is low demand for social housing. In such areas it is not a question of 
Teasonable preference’ but, rather, a question of finding willing takers for the 
social housing stock. Ifa move to choice in lettings increases demand in those areas, 
as is implied ın the policy, then that 1s all to the good; and most choice schemes in 
these areas should be compliant with the law as there is little competition for 
accommodation. The legal problems for choice schemes arise in high demand 
areas and, most acutely, ın areas such as London where that demand comes from 
households entitled to reasonable preference. 


Banding 


Grouping, or banding, is potentially problematic if it operates independently of 
‘reasonable preference’. The Green Paper suggested that schemes could operate 
with just three bands reflecting different levels of need, but 1t is, as the Court of 
Appeal suggests, difficult to see how that type of banding can equate with the 
reasonable preference categories, or indeed accord the required cumulative prefer- 
ence to some households. The Green Paper recognised, however, that in high 
demand areas, the highest need band may need to be separated ‘to differentiate 
between demand priorities’, although on this formulation ‘the principle of giving 





26 Quality and Choice, para 918. 

27 Banding schemes were not per se novel because a small number of social landlords were expen- 
menting with them prior to the Green Paper. The novelty lay in the government’ promotion of 
this approach. 

28 Para 9.2L 

29 Paras 937-9, see also T Brown, R Hunt and N. Yates, Lettings A Question of Choice (Coventry: 
CIH, 2000), but cf J. Kullberg, ‘Consumers’ responses to choice-based letting mechanisms’, (2002) 
17 Housing Studies 549. 

30 Grouping seems to be the equivalent of ‘banding’ in this context. 
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priority according to the time spent in housing need remains valid’. When this 
issue is raised in the Code of Guidance there is no discussion of the number of 
bands that it would be appropriate to use.” A key question for the legality of 
choice-based lettings schemes that use bandings 1s whether they incorporate 
sufficient bands to account for reasonable preference. Yet, quite how many bands 
that would require is by no means certain and is likely to depend heavily on the 
housing market context. 

Some choice-based lettings schemes solve the problem of reasonable preference 
by operating a system in which most applicants are prioritised on the basis of wait- 
ing tme but those regarded as being ın the greatest housing need are given prior- 
ity cards’. These cards usually enable the holder to ‘trump’ other households as 
regards certain properties. On one level, these cards do give the ‘reasonable 
head start’ required, but, unless there are different types or ‘values’ of card for 
people in different circumstances, they lack sensitivity to the degree of individual 
housing need. So, for example, there must still be some mechanism, on the 
basis of the Lambeth case, to discriminate between different levels of housing 
need among those holding a prionty card, such as those in more than one rea- 
sonable preference category. Conversely, if there are several different types of 
priority card of different values circulating within a system then effectively it is a 
banding system. 

Priorisation of those holding a priority cards on the basis of date order is 
then, arguably, not in line with the Lambeth judgment if it does not also allow 
for some other consideration of relatrve housing need. If the local authority does 
allow for such a further assessment, then practically it has returned to a points 
scheme anyway. 

Indeed, if the purpose of choice based lettings is — in either its banding or prior- 
ity card form — to increase the transparency of the system and its simple exposi- 
tion to households, then the proliferation of bands and the use of one or several 
priority cards clearly acts to frustrate this purpose. In the limit, the currency that 
households bid with will effectively be the number of points they are awarded on 
the basis of their circumstances. 


Date order 


One of the central problems of points systems was that they encouraged what 
housing officers refer to as ‘points chasing’. Households were effectively encour- 
aged by the system to claim higher degrees of housing need, including often 
making a homelessness application, in order to obtain a greater number of points 
and, hence, swifter allocation of property. Banding with allocation in date order 
within bands should in principle root out that problem. There are two analytical 
issues here. First, if bands are hierarchical, then it might be supposed that house- 
holds in lower bands will seek to ‘band chase’ to move up the order. Second, pure 
date order schemes run foul of the Lambeth case. Date order schemes are simple 
to explain and understand, but their fundamental flaw is that they do not cater 





31 Para 9.23, 
32 Para 511. 
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adequately for the different levels of housing need expressed in the reasonable 
preference categories. 

At this stage, it must be suggested that the history of judicial encounters with 
local authority housing allocation systems would hardly have suggested this 
result. Early cases suggested that local authority discretion in this area was 
regarded with deference by the courts in tune with the ‘wider norms regulating 
central-local government relations between 1945 and 1975’. Date order schemes, 
which predominated during this period, were never regarded as anything but 
lawful against a similar set of legislative provisions. Indeed, it has always been 
clear that, as the previous Code of Guidance put it, ‘[a]uthorities have a general 
duty to manage the resources at their disposal prudently. They may wish to take 
into account the charactenstics of the people they select as tenants, both individu- 
ally (as potentially good tenants) and collectively’.** Thus, their role as landlord and 
public resource holder must be balanced. It might plausibly be argued that a date 
order scheme does accomplish this purpose, particularly through its transparency. 

Subsequent judicial decisions, whilst being more willing to intervene, hardly 
suggested great judicial activism in this area — indeed, in the Watters case which set 
out the ‘reasonable head start’ principle, the Court of Appeal upheld a scheme 
which excluded a household from appearing on the list despite having a reason- 
able preference. This was justified on the basis that a local authority is a public 
resource holder with duties to the public purse: ‘... the council has a duty to have 
regard to the financial consequences of its action and to the need to balance 
its housing revenue account?” The household in that case received its reasonable 
preference through consideration of their case by an internal appeals panel. 

The judicial activism in the Lambeth case was unexpected then, despite lip ser- 
vice being paid to the incredibly difficult job faced by Lambeth and the imperfec- 
tions inherent in any scheme based upon comparative assessments of housing 
need.” Cowan, for example, suggested that the general policy of the courts had 
been to downgrade the concept of reasonable preference so as to ‘disallow any 
persons from gaining priority in the queue for housing, believing this to be 
inequitable’.”’ Yet, in the Lambeth case, Collins J, in an awkward phrase, went much 
further and arguably gave greater weight to the ‘reasonable head start’ principle 
than previous judicial decisions: 


Unless it 1s clear that no applicants who are not entitled to preference are able to 
compete on equal terms with those who are, the scheme cannot secure that the 


necessary head start is grven.® 


The date order allocation, without exception, in each group was therefore held 
unlawful as bands included all households, whether or not they were entitled to 
reasonable preference. 





3 L Loveland, Housing Homeless Persons (Oxford: OUP, 1995), 21. 

34 DoE, Code of Guidance on Housing Act 1996, Parts VI and VII (London: DoE, 1996, rev'd 1997), para 5.6. 
35 Rv Wolverhampton MBC ex p Watters (1997)-29 HLR 931, 936. 

36 Sex parar 11 and 20, per Collins J. 

37 Housing Law and Policy (Banngstoke. MacMillan, 1999), 237-238 

38 Para 16. 
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Date order schemes were regarded, in any event, as appropriate only ‘where 
there is no real housing problem’, but even then only where reference was 
‘made to, or account being taken of, the degree of housing and social need.” 
Indeed, date order schemes and other schemes which prioritised waiting time 
were regarded as producing discrimination against incomers.“ Subsequent 
studies have shown how ability to wait produced discriminatory effects on an 
institutional basis in Lambeth and Haringey because ethnic minority house- 
holds were disproportionately amongst the homeless and poorly housed, 
and transfer applicants were overwhelmingly white households which were able 
to obtain the best quality accommodation (because their current housing situa- 
tion enabled them to wait longer for the better quality accommodation).” 
This problem might be addressed by the requirement that transfer applicants 
and ‘new’ households are both now subject to the same selection and alloca- 
tion provisions as a result of the Homelessness Act 2002. However, in practice, 
the local political priority in favour of transfer applicants may override this appar- 
ent equality. * 

Choice exacerbates this dilemma, particularly on the Lambeth model. Alloca- 
tion systems have always, it might be said, favoured the local authority's own 
tenants because of political realities in implementation. As Clapham and Kintrea 
note, 


In essence then, ‘allocation according to need 1s always likely to be a slogan rather 
than an actuality because, in practice, it is tempered by the requirements of political 
compromise and administrative efficiency. However, compromise tends to lead to 
an allocation system with a variety of aims, some of which may be unstated. These 
systems tend to be difficult to understand and often produce an outcome which is 
difficult to justify according to any conception of fairness.” 


In this context, there must be a concern that not all approaches to choice-based 
lettings can be squared with local authority and Housing Corporation obligations 
to eliminate unlawful racial discrimination under the Race Relations (Amend- 
ment) Act 2000.“ Indeed, the best that two leading authors in the housing studies 
tradition could say about choice on this point was that: ‘it is perhaps unlikely that 
choice-based systems will lead to more unequal outcomes and at least they have the 
advantage of greater transparency’. 





39 Cullingworth report, para 128. 

40 Cullingworth report, esp ch 9. 

41 S Jeffers and P. Hoggett, ‘Like counting deckchairs on the Titanic: a study of institutional nasm 
and housing allocations in Haringey and Lambeth’, (1995) 10 Housing Studies 325. 

42 See D. Clapham and K. Kintrea, ‘Housing allocation and the role of the public rented sector’, in 
D. Donnison and D. Maclennan (eds), The Housing Service of the Puture (London Longman, 1991), 
where the local polttical climate was said to have created the pressure in favour of transfer appl- 
cants. Of course, it is also true to say that rehousing a transfer applicant frees a property to be let toa 
new households But that does not address the point about the quality of accommodation being 
offered to the new household. 

43 D. Clapham and K. Kintrea, ‘Housing allocation and the role of the public rented sector’, in 
D. Donnison and D. Maclennan (eds), The Housing Service of the Puture (London Longman, 1991), 62 

44 § 2and Schedule 1A. 

45 Pawson and Kintrea, op dt n 23, 661 
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Choice 


What is so damning about the Court’s decision in the Lambeth case, quite apart 
from the rejection of the banding and date order schemes, 1s the comments made 
(probably as obiter dicta) about choice as implemented by Lambeth. If these com- 
ments are subsequently developed then it could have far-reaching consequences 
for the way choice can be offered in lettings while remaining within the ambit of 
the law. 

Lambeth’ policy essentially required households to selfassess their own hous- 
ing need through their willingness and ability to wait. The longer households 
were willing to wait, the choosier they could be. This is an explicit, common ele- 
ment of many choice-based lettings schemes in that waiting time 1s the currency 
commonly employed, as suggested in the Green Paper. In an area where there is a 
high demand for social housing, but low supply, the Court of Appeal recognised 
the difficulties of designing a defensible allocation scheme. However, they raised 
two concerns about including a mechanism of ‘choice’ within the scheme. 

First, the Court of Appeal made clear that, as has been suggested in homeless- 
ness cases,*© the assessment of need is for the local authority to make. Lambeth’s 
self-assessment approach was deprecated because, for Collins J, the individual has 
their own interest at heart and Lambeth’ scheme was altogether too haphazar?’.*’ 
Similarly, Pill LJ made the following observation: 


I fail to see how permitting an applicant to assess his need so highly that he accepts 
inferior accommodation amounts to conferring a preference on him. The two con- 
cepts are different and the night to choose does not amount to a preference within 
the meaning of the section. 


This represents a significant problem for the rationale of choice schemes, many 
of which incorporate a self-assessment element. Yet, it is difficult to see how this 
element of self-assessment differs from previous, assumed lawful practice in which 
applicants chose areas usually knowing that some were more popular than others 
(and, therefore, they would have to wait longer). All Lambeth’s policy did was 
formalise that process so that its applicant households made their judgments on 
the basis of full knowledge. What seems important after the Lambeth case is that 
the local authority makes a final judgment on the basis of its knowledge. 

Second, the argument was put to the Court that ‘choice’ was a bureaucratically 
rational policy in that the average rate of refusals (that is, the average number of 
refusals for any particular property) had reduced considerably after the implemen- 
tation of the self-assessment element of the allocations scheme, and thus impacted 
upon longer term community stability. Although there are assertions here about 
the importance of sustainable communities, the argument can be resolved to a 
purely financial one — which might be expected to find favour on the principles 
previously enunciated. Essentially, the more refusals a property gets, the longer it 
remains unoccupied which impacts adversely on the rental income stream (and 





46 See, for example, Rv Brent LBC ex parte Publhofer [1986] 1 AC 484, 518. 
47 Para 20 
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has an adverse impact on the housing revenue account); furthermore, ifa property 
proves unpopular, that can be a factor which tips an estate into being regarded as 
unpopular, with a more significant impact on rental income streams.” 

Collins J made a number of points to rebut the success of the scheme to choice- 
based lettings, in the course of which he made the following observation about 
the Lambeth scheme: 


What has helped is not necessarily choice but a greater knowledge of what an appli- 
cant was prepared to accept. Furthermore, in many ways the policy provides the 
anuthesis of choice. A realisation that what would otherwise be regarded as substan- 
dard accommodation in an unwanted area can be the only way of avoiding an 
unacceptably long wait ıs hardly what most would regard as a real choice. It is not 
the sort of choice which the Green Paper seems to me to be advocating.” 


The final sentence can be disputed. The Green Paper makes clear that ‘Choice should 
be well-informed: People should understand what housing is available and what their 
chances are of getting it?” The sort of choice being advocated is one in which the 
lack of supply is made crystal clear to applicants. Providing this information can 
in itself lead applicants to seek housing solutions elsewhere. 

Implementing a choice-based lettings scheme in a high demand area, funda- 
mentally, involves ‘customers’ making choices about the acceptable type and area 
of property. One of its precepts is that the social sector should mirror a model of 
the private sector in terms of bargaining ability. In a high demand area, good 
quality, well-managed, cheap private sector accommodation is hard to come by. 
Many have to accept Substandard accommodation in an unwanted are? because 
they are unable to bargain for the best quality accommodation. They can wait for 
decent quality accommodation in a more desirable area to become available, but 
the reality is that, if it does, there is intense competition for it. Lambeth’s scheme 
effectively mirrored that position through the medium and bargaining chip of 
waiting time. 

The comments of Collins J here hark back to understandings of choice in 
liberal contract theory: 1n a situation of market equilibrium the individual custo- 
mer has some considerable power. However, assumptions that markets are in 
equilibrium do not represent the reality of city living, nor the reality of applying 
for social housing. In fact, the differences between the Lambeth scheme and what 
had gone on before were largely cosmetic. Households have always had the choice 
of whether to accept any property in any area, and thus be rehoused quickly, or to 
narrow their search, and risk a lengthy period on the housing register. House- 
holds who were in desperate circumstances, such as in bed and breakfast accom- 
modation, would be encouraged by the bureaucracy to opt for accommodation in 
any area within the authority’s boundary, and do so willingly. Choice-based 
lettings schemes formalize this process by emphasizing the provision of informa- 
tion that allows ‘customers’ to assess the popularity of different properties/areas and 





49 See Socal Exclusion Unit, Policy Acton Team 7, Unpopuler Housing (London: SEU, 1999), £ S 
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make decisions accordingly. The more desperate, as careful research has demon- 
strated, are always more willing to widen their areas of choice (leading to con- 
cerns about institutional racism). Choice-based lettings encourages such active 
‘choice’ through its transparency — households receive a message regarding how 
long they will have to wait. However, that information has always been available 
since the introduction of computer modelling of supply-demand for social hous- 
ing in the mid-1980s and, often, is used by housing officers in advising appli- 
cants.” Indeed, social housing providers that do not operate choice generally use 
this method as rational planning. On Collins Js understanding, all such schemes 
operate at the margins of legality.** 


GOVERNING ALLOCATIONS 


Choice-based lettings schemes operate at the juncture of neo-liberal and neo-con- 
servative ideology — it is no surprise that they were welcomed on all political 
sides.” In place of dependency they advocate self-reliance and personal responsi- 
bility on the part of ‘homeseekers’; they seek to mirror the market in terms of 
bargaining ability; they harness technology and statistics in an attempt to increase 
transparency; and, of course, they affirm the importance of individual choice, 
however limited that may be, and regard to the interests of the individual over 
the collective.” Indeed, these schemes have all the hallmarks of the linguistic turn 
and programmatic shift in government from welfarism to ‘advanced liberalism’. 
The logic of social housing allocation had been governed by the state through 
its bureaucratic arm; choice implies a new relation between individual household 
(qua consumer) and state (qua facilitator). Households are no longer regarded as 
passive recipients of welfare, but active, autonomous and responsiblised customers 
of the housing service.” The discursive shift from tlient to ‘customer’ in the mod- 
ern housing service is, it is suggested, significant in this context, implying a new 
‘specification of the subject of government." Choice embodies the maxim, ‘to 
govern better, the state must govern less’? because consumers become free to 
make their own choices about their future homes; and those choices are designed 
to mirror the market. This is government not of households, but through their 





52 See Jeffers and Hoggett, 

53 See D. Commas idle o with C. Hunter, P. Maginn and L. Naylor, The Appeal of Internal 
Review (Oxford: Hart, 2003), chs 3 and 4. 

54 See, however, the assertion that the courts ‘only deal with specific complaints about the lawfulness 
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55 For discussion of this juncture ın crmunal justice, see P O'Malley, “Volatile and contradictory 
punishment’, (1999) 3 Theoretical Criminology 175, esp 183-189. 

56 See, smularly in the context of unfemployment, W Walters, Governing the Unemployed (Cambndge: 
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regulated choices; for example, by setting out the options’ available so that indivi- 
dual households can choose the most appropriate solution to their housing pro- 
blem (if any). Thus, individuals become self—determining, responsibilised, and 
entrepreneurial in their choices. The bureaucracy must change ‘from one dictated 
by the logics of the system to one dictated by the logics of the market and the 
demands of the customers’. Developments in computer technology makes this 
shift possible.“ 

Yet, despite this apparent historical conjunction of the ‘now’ in social housing 
allocations and broader shifts towards advanced liberalism, it has already been 
noted above that choice’ can hardly be described as novel. It has always been 
apparent in allocation schemes in ways simular to those in which the Lambeth 
scheme operated — and the discursive shift probably started in the mid-1980s as a 
result of (post-)Thatcherite housing policy and practice.” On this basis, the policy 
of choice is not a historical break in social housing allocation policy but, rather, a 
continuation of previous themes. In other words, there has always been an inter- 
play between need and choice, which the new schemes rebalance. 

What is different, however, is the significant discursive shift in social housing 
policy in which the ideals of choice have overtaken the ideals of need. That is not 
to say that need has no remaining role. Indeed, most social housing providers 
would say that they allocate on the basis of need. More significantly, the legisla- 
tion has remained the same, with preference given to groups regarded by policy 
makers as more needy than others. Yet, ‘choice’ has undoubtedly become more 
prominent and formally integrated into policy than before. The requirement to 
ensure that housing need is met is now perhaps best viewed as a constraint upon 
the extent to which choice can be offered, rather than the overriding logic driving 
the system. 

How then does the Lambeth case fit into this reshaped (or, at least, reshaping) 
paradigm of social housing allocation? Perhaps strangely, the Court of Appeal 
judgment reflects a rather different paradigm in which the choices are made by 
the local authority, which has the requisite knowledge and can balance the inter- 
ests of all its applicants. By contrast, it is regularly asserted that judicial reasoning is 
often closely associated with the individual’ freedom within the domain of liberal 
thought.” Davina Cooper, for example, has demonstrated how the judicial 
reliance on the individual local taxpayer is successfully deployed to express 4 
normative paradigm of local government's relationship to its constituency, with 





60 N. Rose, op dt n 57,150 Cf Pawson and Kintrea, op cit n 23, 661: ‘the active (rather than passtve) role 
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ae DETR terminological switch from the dirigiste language of “allocations” to the more neutral 


61 Pane 

62 See, forexample, A. Murie, R Forrest, M. Partington and P. Leather, The Consumer Implications of the 
Housing Act 1988, School for Advanced Urban Studies (University of Bristol) Working Paper No 77, 
(Bristol SAUS, 1988), A. Stewart, Rethinking Housing Law (London Sweet & Maxwell, 1996), 165 


et seq. 
63 See the analyms of contract law cases presented by Pat O'Malley: ‘Uncertain subjects rsks, liberal- 
ism and contract’, (2000) 29 Economry and Society 460 
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neo-liberal and neo-conservative implications.* The New Labour policy of 
choice in access to social housing fits neatly with those understandings of the pat- 
tern of judicial decision-making in public law and beyond. As L. B. Lambeth 
argued, àn individuals assessment of his or her own housing need is as reliable as 
that made by a third person’. However, the judgment in the Lambeth case clearly 
favours ‘big’ government in this respect and runs counter to the significant litera- 
ture in this area — the self-interest of individuals cannot override the importance 
of bureaucratic decision-making because only the bureaucracy has the level of 
knowledge to reconcile competing objectives and has the requisite interest in the 
broad community of potential households on the housing register. Thus, the path 
from need to choice, from welfarism to advanced liberalism, has become rockier 
in the most unlikely of locales — the courts. 


CONCLUSIONS 


Choice in lettings has a high profile in central government policy, having been 
placed at the forefront of the housing Green Paper in 2000 and reinforced in 
subsequent policy statements. The ODPM’ choice based lettings pilot schemes 
carried with them £13 millon of central government funding.“ It is believed that 
allowing applicants choice will have a curative effect on some of the more intract- 
able problems of social housing (such as image, sustainability, transparency), 
although it is equally recogmised that choice alone cannot be a full answer to those 
problems. 

The Court of Appeal in the Lambeth case has, however, raised a number of 
questions about the lawfulness of schemes seeking to implement the choice mod- 
el. The Homelessness Act 2002 does not assist with a solution to these questions 
because it tinkered with the previous law, without taking into account the poten- 
tial problems that law may pose for choice schemes. Chief amongst these ques- 
tions are the proper role for the individual household in the social allocations 
process. The ideal of choice is that individuals take responsibility for their own 
housing solutions within a range of possibilities. That implies a new relation of 
customer and facilitator, rather than passive client and bureaucrat. The Lambeth 
case, on the other hand, seems to require local authorities to exercise 1ts own judg- 
ment, presumably countermanding individual choice if that 1s in the interests of 
the broader community of applicants for housing. Whilst we sometimes neatly 
counterpose ‘welfarism’ and ‘advanced liberalism’, it seems that the path from one 
to the other is rather fuzzier. 





64 ‘Fiduciary government Decentring property and taxpayers’ interests’, (1997) 6 Social and Legal 
Studies 235, 237; see also P. Fennell, ‘Roberts v Hopwood The rule against socialism’, (1986) 13 J Law 
Soc 401. 

65 Para 20. 

66 The orginal bidding guidance for the pilots (http://www.hounng odpm gov.uk/information/ 
chaselet/bidding/guidance htm) (last vinted 9 March 2004) required that ‘local authorities satisfy 
themselves that the proposals which are contained im their bids meet the current statutory require- 
ments. We take the view that authontes have considerable fleatbility within the current frame- 
work to pursue innovative choice-based letungs approaches’ 
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Caldwell Recklessness is Dead, Long Live Mens Rea’s 
Fecklessness 








Kumaralingam Amirthalingam* 


The House of Lords has recently reaterated its preference for a purely subjective doctrine of mens 
rea by overruling the Caldwell test of recklessness. It 1s argued that while the subjective bans of 
mens rea is essential to ensure that it is the accused’s culpability that is being judged, courts must 
be prepared to accept that there 1s a residual objective element that is part of mens rea and it is that 
which determines whether the accused ıs morally blameworthy. Unless this is formally accepted, 
mens rea will never be restored to its proper normative role, that of determining whether the 
‘mens was red’! 





INTRODUCTION 


The oft-cited maxim actus non facit reum nisi mens sit rea, v reaffirmed by 
the Senior Law Lord as a Salutary principle’ of the criminal law.* The thrust of 
the maxim is that criminal culpability requires proof of a guilty mind; which 
according to conventional modern criminal law theory is either intention or 
recklessness.” Courts and leading commentators have emphasised the subjective 
aspect of mens rea to ensure individual responsibility for cuminal conduct. In 
the zeal to ensure ‘individual responsibility the normative aspect of ensuring fair 
attribution of blameworthiness has been compromised. This task is often left to 
the ‘common sense’ of juries or to be reflected in the sentencing process.* The 
insistence on subjectivism is particularly problematic in the case of recklessness, 
which often finds itself on the precarious cusp that divides subjective and objective 

Recklessness is the critical mental element in the Criminal Damage Act 1971. 
Ten years after its enactment, the House of Lords in Rv CaldwelP controversially 
interpreted recklessness objectively and recognised inadvertence as a mental state. 
Another ten years later, the House of Lords attempted to salvage Caldwell by 
reinterpreting it in Rv Reid;° and on cue, at the end of the following decade, the 





“LLB (Hons), PhD (ANU). Associate Professor, Faculty of Law, National University of Singapore. 


1 DPP v Beard [1920] AC 479 at 504 per Lord Birkenhead: ‘... a person cannot be convicted of a crime 
unless the mens was rea’ 

2 Rv G& Anor [2003] UKHL 50 at [32] per Lord Bingham of Cornhill. 

3 G. Willams, Criminal Law. The General Part (London Stevens, 1953) 29;J C. Smath, Smith & Hogan 
Criminal Law (London: Butterworths, 10° ed, 2002) 69-70 

4 Lord Steyn expressed his unease with leaving the fundamental question of moral blameworthiness 
to be ameliorated at the sentencing stage: ‘The only answer of the Crown is that where unjust con- 
victions occur the judge can impose a lement sentence. This will not do in a moder criminal 
Justice system? Rv G & Anor [2003] UKHL 50 at [52] See also Lord Bingham at (33). 

5 Hosa TLL 

6 [1992] 1 WLR 793 
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House of Lords in Rv G & Anor finally decided to consign Caldwell to history. 
While the outcome in Rv Gis welcome, it is suggested that the crux of the matter — 
the nature of our doctrine of mens rea — remains in an unsatisfactory state. There 
remains a blind adherence to subjectivism, often resulting ın a disparity between 
the legal test of mens rea and the community’ sense of moral wrong. The House 
of Lords in Rv G recognised that the legal test for recklessness under Caldwell was 
no longer tenable because ıt ‘offended the jury’s sense of fairness ... [which is] ... 
the bedrock on which the administration of criminal justice ... is built’® 

Rv Gt restoration of recklessness to its subjective roots may have been justified 
on the facts, but the doctrine of mens rea itself needs to be restored to its norma- 
tive roots of attributing blameworthiness. By emphasizing blameworthiness and 
the community’s sense of fairness but juxtaposing that with subjective mens rea, 
Rv Gwasa wrong step in the right direction. 


RESTORING RECKLESSNESS 


The facts in Rv G were that the defendants, two young boys aged 11 and 12 re- 
spectively, lit some newspapers and threw them under a rubbish bin in the back 
yard of a shop. The fire spread and damaged the shop and adjoining buildings. 
They were charged under s 1 (1) and (3) of the Criminal Damage Act 1971. The 
prosecution rested its case on recklessness as there was no evidence that the boys 
intended to cause damage. It was also accepted on the evidence that the defendants 
had not appreciated that there was any risk of the fire spreading in the way that 
it eventually did. The trial judge directed the jury in accordance with Lord 
Diplock’s ruling in Caldwell, which is set out below for convenience: 


In my opinion, a person charged with an offence under s 1(1) of the Criminal Da- 
mage Act 1971 is “reckless as to whether any such property would be destroyed or 
damaged” if (1) he does an act which in fact creates an obvious risk that property will 
be destroyed or damaged and (2) when he does the act he either has not given any 
thought to the possibility of there being any such risk or has recognised that there 
was some risk involved and has nonetheless gone on to do 1t.? 


Caldwell had adopted an objective test of recklessness and extended mens rea to in- 
clude inadvertence. The problem with this approach was that it ran counter to the 
orthodox subjective approach to mens rea and brought recklessness within the fold 
of negligence.” The issue on appeal to the House Lords, directly challenging the 
Caldwell ruling, was whether a conviction could be upheld when the defendant 
gave no thought to the risk but, by reason of his age and/or personal characteristics 
the risk would not have been obvious to him, even if he had thought about it?” 





7 [2003] UKHL 50. 

8 ibid at [33], 

9 Rv Caldwell [1982] AC 341 at 354. 

10 The Law Common when drafting the Criminal Damage Act 1971 had decided against having an 
offence of negligent damage to property. See, G. Williams, Intention and Recklessness Again’ (1982) 
2 LS 189, 

11 Rv G& Anor [2003] UKHL 50 at [1] 
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Caldwell recklessness — history and issues 


The Criminal Damage Act 1971 was intended to simplify and modernise the 
Malicious Damage Act 1861. A critical feature was the replacement of the mental 
state of ‘maliciously’ with intention and recklessness. Cases decided under the Mal- 
icious Damage Act 1861 had consistently adopted a subjective interpretation of 
‘maliciously’ and had excluded inadvertence."* The Law Commission had intended 
to retain the subjective approach to recklessness in the Criminal Damage Act 1971,” 
and indeed the early decisions did continue with a subjective interpretation.“ 

Lord Diplock in Caldwell took the view that the accused in that case was mo- 
rally blameworthy, even though lacking orthodox subjective mens rea. In order to 
bridge the gap between moral blame and legal guilt, his Lordship extended reck- 
lessness by applying an objective test of what a reasonable person would have con- 
templated. This extension may have been defensible given the particular facts in 
Caldweil. The accused had had a falling out with his former employer and took 
revenge by getting drunk and setting fire to his erstwhile place of employment. 
The Caldwell ruling should have been confined to cases where the accused had the 
capacity to consider the risks and through his or her own conduct chose not to do 
so or deprived him or herself of the capacity to do so. 

The rule is indefensible in cases where the accused simply did not have the 
capacity to foresee risk through no personal fault” the classic examples being 
cases involving young or mentally deficient offenders.© Uncomfortable with 
Caldwell, courts restricted its impact by refusing to apply it to cases other than 
criminal damage.” It is suggested that focusing on the category of the offence as 
a means of containing Caldwell is misplaced. The focus should be on the criminal 
culpability of the accused; mens rea should not shy away from objective assess- 
ment’ as long as it fairly attributes blameworthiness to the accused. 


The decision in Rv G and Anor 


The House of Lords, in unanimously overruling Caldwell,* has merely restored 
the law to its originally intended position. In support of his view that Caldwell 








12 Rv Pembliton (1874) LR. 2 CCR 119; Rv Welch (1875) LR 1 QBD; Rv Harris (1882) 15 Cox CC 75 
Rv Child (1871) LR 1 CCR 307, Rv Faulkner (1877) 13 Cox 550. The same approach to ‘maliciously’ 
was taken with respect to the Offences Against the Person Act 1861. See Rv Cunningham [1957] 2 QB 
396; Rv Mowatt [1968] 1 QB 42L 

13 Law Commission, Princtples: The Mental Element, (Working Paper No 31, June 1970), Report 

on Offences of Damage to Property (Law Com No 23, July 1970). 

14 Rv Briggs (Note) | [1977] 1 WLR 605; Rv Parker [1977] 1 WLR 600, Rv [1979] QB 695. 

15 See D. Birch, "The Porenght Sag? [1988] CLR 4; S. Field and M. Lynn, Capaaty tor Reckless- 
ness’ (1992) 12 LS 76. 

16 Elhot v C [1983] 1 WLR 939, Rv Stephen Malcolm R (1984) 79 Cr App 334; Rv Coles [1995] 1 Cr App 


R157. 

T7 See J. C. Smith, Smith & Hogan Criminal Law (Croydon: Butterworths Tolley, 10 ed, 2002) 83-84 
for cases reyecting Caldwell in other areas. 

18 The leading opinion was given by Lord Bingham of Comhill, with Lords Brown-Wilkinson and 
Hutton agreeing, Lords Steyn and Rodgers of Earisferry gave concurring opinions although Lord 
Rodgers expressed connderable misgivings about overruling Caldwell. 
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had wrongly interpreted recklessness, Lord Bingham of Cornhill held that Cald- 
well violated the fundamental maxim actus non facit eum nisi mens sit rea and led to 
manifest unfairness, with the possible exception of cases involving self-induced 
intoxication.” His Lordship reinforced the orthodox subjective approach to mens 
rea by holding that recklessness required a positive mental state of actual awareness 
both of the existence of the risk and of the unreasonableness of taking the risk;” 
inadvertence was not sufficient. 

A modified objective test for children, where the question would be whether a 
reasonable person of similar age would have considered the risk to be an obvious 
one, was considered and rejected. The rejection of this approach is questionable 
given that the courts have recognised that the reasonable person may be modified 
in cases of professionals or experts.” Lord Steyn referred to the Convention on the 
Rights of the Child and held that it provided a compelling argument to reject Cald- 
well as the Convention required a child’s age to be taken into account in criminal 
matters. However, that surely does not prevent the childs age being taken into 
account in an objective sense. The considerable experience of the tort of negli- 
gence suggests that such modifications to the reasonable person test are not only 
permissible but necessary.” 

A Subjectivised’ form of inadvertence, suggested by Glanville Wilhams,” 
whereby an accused could be held reckless if the risk would have been obvious 
to the accused had he or she — and not the reasonable person — given any thought 
to the matter was also rejected. In Lord Bingham’s view, junes could decide 
whether a defendant possessed the requisite mens rea, but it would be too spec- 
ulative for a jury to decide whether a defendant would have considered a risk to be 
obvious if he or she had thought about the risk.” Be that as it may, the proper 
question in any case is not whether the defendant would have considered the risk 
but whether the defendant, having chosen to act in that way, should have consid- 
ered the risk. This is a normative question that determines whether the ‘mens was 
rea and juries are eminently capable of making such decisions.” 


MENS REA, INADVERTENCE AND BLAMEWORTHINESS 


An assumption in this paper is that criminal liability requires moral blameworthi- 
ness, which is provided by proof of mens rea. It 1s beyond the scope of a case 
note to expand on this argument, which although not universally accepted 


19 aaki T 

20 ibid at [4 

21 See M. Jefferson, ‘Recklessness: The objectivity of the Caldwell Test’ (1999) 63 Journal of Cuminal 
Law 57 at 61, referring to the unreported decision of Rv Stanley (unreported, 10 October 1990) and 
Rv Adomako [1995] 1 AC 171, although ıt should be noted that Adomako was concerned with gross 
negligence not recklessness. 

22 Rv G& Anor [2003] UKHL 50 at [53] 

23 The test for lability of children in the tort of negligence ıs based on a modified objective test, 
where age is relevant Mullins v Richards [1998] 1 WLR 1304, McHale v Watson (1966) 115 CLR 199. 

24 G Williams, ‘Recklessness Redefined’ (1981) 40 CLJ 252 at 270-271. 

25 Rv G& Anor [2003] UKHL 50 at [38] 

26 Lord Steyn umpliatly recognizes this by acknowledging the ‘robust common sense’ of sures, ibid 
at [58} 
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nevertheless commands some support.” Briefly, blameworthiness goes beyond 
mere conduct responsibility; it is a normative inquiry as to whether the person 
deserves to be labeled and punished as a criminal. The blameworthiness of an 
accused is not determined merely by inquiring whether there existed a ‘subjective’ 
mens rea; it requires an additional crucial step of asking whether the ‘mens was 
rea. This inquiry involves an ‘objective’ element and includes inadvertence within 
mens rea. 

Even if one does not accept the moral blameworthiness thesis and adopts Hart's 
view that mens rea is merely about ensuring that the accused had a fair opportu- 
nity to exercise his or her physical and mental capacities to avoid infringing the 
law, a similar conclusion as to inadvertence is reached. As Hart himself says, ‘it does 
not appear unduly harsh, or a sign of archaic or unenlightened conceptions of re- 
sponsibility, to include gross, unthinking carelessness among the things for which 
we blame and punish’ Criminal fault is a composite of subjective and objective 
elements. Orthodox theory however insists on an artificial bifurcation and the in- 
quiry into blameworthiness 1s hijacked by the futile exercise of labeling fault as 
subjective or objective. Rv G regretfully preserves this unhelpful predilection. 

The earlier mens rea term of ‘maliciously’ was inherently normative as it con- 
noted wickedness or wrongfulness.”? Thus, a person who acted maliciously could 
be fairly said to be blameworthy or culpable. The modern subjective concepts of 
intention and recklessness however are in reality limited to attributing the con- 
duct, not blameworthiness, to the accused. One cannot determine blame- 
worthiness or culpability without reference to some external standard. This calls 
for a degree of objective evaluation, which is shunned by the subjectivists. The 
exclusion of objective fault from mens rea is based on the misguided belief that 
there is such a thing as purely subjective fault. 








That the law has never attempted anywhere a purely subjective test is at once appar- 
ent. If we speak of legal fault, we mean only that the actor's conduct has departed 
from the standards of the community because the actor is different from others in 
one of two respects. He may differ from the community in his ideas of the relative 





27 See for example, J. Hall, General Principles of Criminal Law (Indianapolis: Bobbs-Mernll, 2™ ed, 
1960), G. P. Fletcher, Rethinking Criminal Law (Boston: Little Brown, 1978; M. Moore, Placing 
Blame A General Theory of the Criminal Law (Oxford: Clarendon Press, 1997). See also, for judicial 
support Rv Creighton [1993] 3 SCR 3 at 54 per McLachlin } ‘... the question is not whether the 
general rule of symmetry between mens rea and the consequences prohibited by the offence 1s met, 
but rather whether the fundamental principle of justice 1s satisfied that the gravity and blame- 
worthiness of an offence must be commensurate with the moral fault engaged by that offence’ 
H L A Hart, Punishment and ity (New York: Oxford Unrvernity Press, 1968) 136. 
Mens rea originated as an ethical or moral concept See G. O. Mueller, ‘On Common Law Mens 
Rea’ (1958) 42 Minnesota Law Review 1043 at 1057—61. See also F B. Sayre, Mens Red (1932) 45 
Harvard Law Review 9. Institutional writers embraced normative descriptions of mens rea; for 
example, Bracton’ corrupt intention’ (see J. M. B. Crawford and J. F Quinn, The Christian Founda- 
tions of Criminal Responsibility (New York: Edwin Mellen Press, 1991) 122-123) or Blackstone's 
‘viaous wil? (see W. Blackstone, Commentaries on the Laws of England, vol 4 (New York Legal 
Classics Lib first published 1769, reprint 1983) 21) 
30 In most cases will be a comadence between conduct responnbility and moral blameworth:- 
ness, but in many carcumstances there will not be. Classic examples would be intoxication and 
mistake cases. 
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values of different interests, or may fall below the community standard in the 
exercise of his will ... Thus “fault” becomes a failure to exercise the will or the 
improper exercise of it with reference to a standard will and a standard valuation 
of desirables and undesirables. There is no subjective legal fault.” 


What often escapes the subjectivists’ consciousness is the fact that objective evalua- 
tion of blameworthiness is an integral part of the criminal law; it is just dealt with 
separately in the form of various defences such as mistake, duress, provocation, self 
defence and necessity.” It ıs when these excusing’ factors overlap with mens rea 
that courts are forced into a subjective approach, thus disabling the normative sub- 
jective/objective balance that has been developed within the existing structure of 
the criminal law. Incorporating an objective evaluation of blameworthiness with- 
in the doctrine of mens rea need not be seen as a radical proposition. 

Mens rea is presently treated as a unitary concept, which is wholly subservient 
to subjectivism. It 1s suggested that a dualistic model be preferred, where the 
‘mens’ and the ‘rea’ are separate. The ‘mens’ is the subjective mental element that 
attributes responsibility for the conduct and consequence to the accused; and the 
‘ed is the normative evaluation of that mental element, which attributes moral 
blameworthiness to the accused. Instead of asking whether there was ‘mens rea, 
the question would be whether the ‘mens was red. 

With recklessness, the Tea question in many cases will be whether the accused 
should have foreseen certain additional consequences of his intentional or foresee- 
able conduct. Andrew Ashworth has argued that every individual has certain 
duties of citizenship,” one of which is to abide by the law and to know and 
understand the law. The theory was offered to recognise certain mistakes of law 
as capable of excusing the accused;* in such cases one could fairly say that the 
‘mens’ was not ‘ea. Similarly one can argue that as members of a community, 
there is a duty to consider obvious risks attending one’s conduct. A failure to 
advert would therefore be culpable and an accused could not argue that his mental 
state was free from blame; in such cases the ‘mens’ would be ‘rea’. 

Caldwell fell into error by using an objective test to determine the existence, 
rather than the quality, of the relevant mental state. This was flawed because it 
was not the accused's mental state that was being judged. A subjective test is 
necessary to establish the existence of a relevant mental state — the ‘mens. 
This ensures individual responsibility; it takes into account the accused’ personal 
capacity so it cannot be said that the accused him or herself did not have a fair 
opportunity to avoid criminal liability. It is only in determining the blame- 
worthiness of the accused’ mental state — the red — that some objectivity 1s 
necessary. This approach still honours the goal of subjectrvism, as it is the accused’ 
mental state that is at issue; unlike liability for negligence, where it is purely the 








31 W ‘Negligence — Subjective or Objective? (1927) 41 Harvard L Rev 1 at 4 
32 It should be noted also that often much of the objective evaluation of fault 1s externalized in 


practice either at the prosecutorial discretion stage or at the sentencing stage See A. Norrie, Crime, 
Reason and History A Critical Introduction to Crminal Law (London: Weidenfeld and Nicolson, 1993) 
78-80. Rather than leaving it to discrenonary justice, it would be better to internalize these objec- 
tive standards 

33 A. Ashworth, Prinaples of Criminal Law (Oxford: Oxford University Press, 4™ ed, 2003) 239. 

34 A. Ashworth, ‘Excusable Mistake of Law’ [1974] Crim L Rev 652. 
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accuseds conduct that is at issue” Expanding negligence is not appropriate 
because it does not reflect the evil mind’ that is the touchstone of criminal liability 
and that which distinguishes it from civil liability. 

The House of Lords in Rv G was willing to overturn an established, time- 
tested authority in order to nurture a criminal law doctrine of fault that fairly 
attributes blameworthiness to the accused and accords with the community's 
sense of fairness and justice. On the facts, the purely subjective approach to mens 
rea was apposite, but it would be a mistake to pretend that a purely subjective 
doctrine is the salve to our mens rea woes. Lord Rodger of Earlsferry acknowl- 
edged this in his opinion where he expressed the view that Lord Diplock’s broader 
concept of recklessness, encompassing an objective element was not undesirable 
in terms of legal policy; and further, held that inadvertence need not necessarily 
be excluded from recklessness.” This observation is especially relevant to reck- 
lessness in the context of sexual offences. 





Sexual assault and inadvertence 


In line with the highly controversial House of Lords decision in DPP v Morgan,” 
the mens rea for rape, in terms of recklessness, has been held by the Court of 
Appeal to cover situations where the accused displays an attitude of ‘could not care 
less’ or ‘indifference’. The buming question is pias this interpretation of 
recklessness allows for inadvertence” In Rv Piep” after a considered analysis of 
Caldwell and Lawrence, Lord Lane CJ appeared to na ee applied Caldwell inadver- 
tence to rape, holding that an accused was reckless if he ‘was indifferent and gave 
no thought to the possibility that [the victim] might not be consenting in circum- 
stances where, if any thought had been given to the matter, it would have been 
obvious that there was a risk that she was not consenting ..."** In Rv Satnam, Rv 
Kewal,” the Court of Appeal retracted the Pigg test, holding that it was the sub- 
jective, positive mental state of the accused that was at issue. However, Bristow J 
went on to state that if the risk would have been obvious to the reasonable person, 





35 Some scholars take the view that once the emphasis is placed on the normative aspects of cuminal 
culpabihty, the rigid disunction between intentional and negligent wrongdoing 1s no longer 
cntical See Fletcher, n 27 abc 509. 

36 Rv G & Anor [2003] UKHL 50 at [69]. 

37 bid, referring to H L. A Hart, ‘Negligence, Mens Rea and Criminal Responsibility’ in Hart, n 28 
above, 136 

38 OS ae Lord Hailsham described the mens rea for rape as ‘the intention to commit that 

or the equivalent intention of having intercourse willy-nilly not canng whether the 
Seana eae 

39 Rv Taylor (1985) 80 Cr App R 327% Rv Breckenbridge (1984) 79 Cr App R 244, Rv Satnam, Rv Kewal 
(1983) 78 CR App R 149; Rv Kimber [1963] 1 WLR 1118; Rv Bashi (1982) 77 Cr App R 59; Rv Pigg 
[1982] 1 WLR 762. 

40 See J. C Smuth, Smith and Hogan Criminal Law (London: Butterworths, 10™ ed, 2002) 472, who 
concludes that recklessness as interpreted in the sexual assault cases is a purely subjective test satis- 
fied only by knowledge or awareness of a possibility. 

41 [1982] 1 WLR 762 

42 ibid at 772. 

43 (1983) 78 CR App R H9. 
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then the jury might infer that 1t was obvious to the accused. This is merely a 
surreptitious method of applying an objective test in the guise of a subjective 
one. Cynics might say this is judicial acknowledgement of the failure of the sub- 
jective test, whereby courts apply an objective test in subjective clothing. 

That a person can be absolved from criminal liability for sexual assault because 
he did not consider the possibility that the victim may not be consenting offends 
against general sensibilities.“ As Kirby P put it in the Australian decision of Rv 
Tolmie“? such an approach ‘would simply reaffirm the view that our criminal law, 
at crucial moments, fails to provide principled protection to ... victims?” Tolmie 
recognised inadvertence as recklessness, but qualified the Pigg test of obviousness 
by requiring that the risk be obvious to someone with the accused's mental capa- 
city if they had turned their mind to it’* This is similar to Glanville Willams 
qualified subjectrve approach to Caldwell, which was rejected by the House of 
Lords in Rv G? 

Applying the dualistic concept of mens rea to Télmie, it can fairly be said that the 
accused intended to have sexual intercourse with the victim; that attributed 
responsibility for the conduct to him. Whether he was blameworthy depended on 
an evaluation of his mental state and the answer to that lies in the normative ques- 
tion as to whether he should have considered the critical issue of consent, which 
characterised the wrongfulness of his conduct. His failure to so consider made his 
intention to act a culpable one. On this analysis, one can say that the accused acted 
with a culpably inadvertent mind that goes beyond mere negligence.” The ques- 
tion of objective mental states or non-existent mental states is avoided. 

Only Lord Steyn referred to sexual assault cases, although his Lordship did so 
in the context of the defence of mistake. Having noted that the trend in the crim- 
inal law in modern times was towards a subjective approach, Lord Steyn observed 
that the House of Lords had, in two recent decisions involving sexual offences 
against minors, reiterated the orthodox subjective mens rea doctrine and held that 
an honest, albeit unreasonable, mistake was sufficient to negative mens rea:™ 
‘Considered as a matter of principle, the honest belief approach must be preferable. 
By definition the mental element in a crime is concerned with a subjective state of 
mind, such as intent or belief? The experience in the sexual assault cases how- 
ever, shows that in many instances inadvertence is culpable and should be suffi- 
cient to attribute a guilty mind to the accused. 








44 ibid at 154. 
45 See C Wells, Swatting the Subjectivist Bug’ [1982] CLR 209; J Temkin, The Limits of Reckless 


48 ibid at 672 An appeal to the High Court of Australia was dismissed: Tolmie v The Queen 5148/1995 
(15 March 1996) and Tolmie has been approved and applied in recent New South Wales Court of 
Appeal cases Rv Mitton [2002] NSWCCA 124 at [28], Rv Porteus [2003] NSWCCA 18 at [6], 1t has 
been referred to ın the Australian Capital Terntory in Rv Ardila [2003] ACTSC 24. 

49 [2003] UKHL 50 at [38] 

50 Hart, n 28 above, 148: ‘Crudely put, “negligence”; is not the name of “a state of mind” while 
“inadvertence” is 

51 DDP v Morgan [1976] AC 182; B (A Minor) v DPP [2000] 2 AC 428, Rv K [2002] 1 AC 462 

52 Rv G& Anor [2003] UKHL 50 at [55], quoung Lord Nicholls of Birkenhead in B (A Minor) v DPP 
[2000] 2 AC 428 at 462. 
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The legislature has recognised this and reformed the sexual offences laws, espe- 
cially the fault element.” Some outcomes of the reform include a positive consent 
requirement, the shifting of the burden of proof to the defendant where mistake 
is raised and the requiring of the defendant to take reasonable measures to deter- 
mine whether consent existed. The mens rea for rape under the Sexual Offences 
Act 2003 s1 (1) is intention to commit the act and absence of reasonable belief that 
the victim is consenting. Inadvertence is clearly part of the fault element of rape 
and various other sexual offences under the new Act. Where an accused claims to 
have mistakenly believed in consent the law no longer permits a subjective belief, 
no matter how unreasonable, to exculpate. The legislative trend is thus in stark 
contrast with the judicial 

In a scathing criticism of the House of Lords decision in B (A Minor) v DPP™* 
Jeremy Horder described it as acquitting an accused who had behaved in a man- 
ner ‘outside the bounds of what humane and decent people regard as tolerable’ 
and laid the blame for the outcome squarely on the orthodox subjectivist 
approach to mens rea: 





The decision of the House of Lords, a decision that flies in the face of Legislation 
and case law across much of the rest of the common law world, can be attributed 
more or less directly to the pervasive influence of a subjectivist understanding of the 
so-called “correspondence prinaple” in criminal law theory.” 


Conclusion 


The House of Lords approach to criminal blameworthiness is unduly constrained 
by its adherence to subjectivism. As Lord Bingham put it 


But it 1s not clearly blameworthy to do something involving a risk of injury to an- 
other if (for reasons other than self-induced intoxication: Rv Majewski [1977] AC 
443) one genuinely does not perceive the risk. Such a person may fairly be accused 
of stupidity or lack of imagination, but neither of these failings should expose him 
to conviction of serious crime or the risk of punishment. 


It is wrong to assume that intoxication is the only instance when inadver- 
tence may be culpable. It 1s simply an obvious example;”’ the real reason is much 








53 See Home Office, Setting the Boundaries: Reforming the Law on Sex Offences (London: Home Office, 
2000); Sexual Offences Act 2003, c 42 See A. Ashworth, Principles of Cominal Law (Oxford. 
Oxford Unrvernty Press, 4™ ed, 2003) 347-348 who supports the obyectrvisation’ of recklessness 
in rape cases as an exception to the rule. For a cntique of the Home Offices Review, see N. Lacey, 
‘Beset by Boundaries The Home Office Review of Sex Offences’ [2001] CLR 3 at 12 expressing a 
preference for a ‘reasonableness—based standard of belief in consent’, P. N S Rumney ‘The Review 
of Sex Offences and Rape Law Reform: Another False Dawn?’ (2001) 64 MLR 890 fora critique of 
the reform, focusing on the actus reus issues 

54 [2000] 2 AC 428. This was a sexual assault case involving a child. 

55 | Horder, How Culpability Can, and Cannot, be Denied in Under-age Sex Crimes’ [2001] CLR 15 
at 16 

56 Rv G & Anor [2003] UKHL 50 at [22]. 

57 Even Sir John Smith, a trenchant cnuc of Caldwell agreed that it made sense in intoxication cases 
J C Smuth, ‘Cnminal Damage’ [1981] CLR 392 at 395. 
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broader. Inadvertence may qualify as a culpable mental state in circumstances 
when a person ought to have adverted. Treating as acting with an absent mental 
state a person who has acted intentionally but without adverting to a risk when 
he or she should have is like treating the failure to apply brakes while driving a 
motor vehicle as a pure omission rather than a dangerous act of driving. In a civil 
society there should be certain minimum duties of citizenship and every indivi- 
dual should have a responsibility to advert to relevant risks when actively engag- 
ing in certain conduct. Failure to live up to that can fairly be labelled culpable. 
This is not an objective test in the sense of ignoring the accused and asking what 
the reasonable person would have foreseen. The focus remains on the accused and 
the question is simply whether his or her mind should have been attuned to the risk. 
The two children in Rv G were not blameworthy because it was not reason- 
able to expect an eleven or twelve year old to advert to the risk that materialised. 
Had they instead been two drunks, it is unlikely that Rv G would have overruled 
Caldwell. For now, Caldwell is dead, although it lingers on as a ghost of Reid” A 
preferable course of action in Rv G would have been for the House of Lords to have 
endorsed an overt normative concept of recklessness by refining Glanville Williams’ 
(an avowed subjectivist) proposed modification of Caldwell along the lines sug- 
gested here. This would allow courts to evaluate the blameworthiness of the accu- 
seds mental state according to prevailing ethical standards and distinguish between 
individuals who act out of ‘Stupidity or lack of imagination’, and those who act 
‘outside the bounds of what humane and decent people regard as tolerable’. 


Shareholders’ Remedies Reassessed 
Jennifer Payne* 








The primary remedies available to minority shareholders with a grievance are a 
derivative action or a claim under section 459 of the Companies Act 1985. The 
relationship between these two remedies, and in particular whether section 459 
can be used to ‘outflank’ the derivative action, has been a topic of debate for some 
time. The judgment of the Court of Appeal in Clark v Cutland? goes some way 
towards resolving this debate. 

Mr Clark and Mr Cutland were equal shareholders in a company and its sole 
directors. Mr Cutland misappropriated more than £500,000 from the company 








* Travers Smith Braithwaite Lecturer in Corporate Finance Law, University of Oxford and Fellow of 
Merton College, Oxford. 





58 The correctness of Rv Lawrence [1982] AC 510 and Reid were not doubted and the deamon in Rv G 
was strictly limited to the Criminal Damage Act 1971. 


1 Re Saul D Harrison & Sons Ple [1995] 1 BCLC H, 18 per Hoffmann LJ 
2 [2003] EWCA Civ 810, [2003] 4 All ER 733 
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without Mr Clarks knowledge and had ın addition taken from the company 
without authority other large payments by way of salary, pension contributions 
and other benefits. When Mr Clark discovered this he began a derivative action on 
behalf of the company, and then later an action under section 459. The two actions 
were consolidated and the judge treated the section 459 petition as if it were a 
derivative action. The judge acknowledged that there was a wide jurisdiction 
under section 461 to grant the same relief as would have been granted in the deri- 
vative action and made an order under section 461 for Mr Cutland to repay to the 
company over £1.1 million. The Court of Appeal addressed a number of issues, 
including whether the company was entitled to trace the payments of the pension 
fund contributions which Mr Cutland had made into the pension fund assets. 
However, in relation to the issues raised ın this note only Arden LJ made any com- 
ment, and she did so in only a few lines. She accepted that under section 461 Mr 
Clark could obtain a substantive remedy for the company, and that this remedy 
could include proprietary elements. However, she went further. In derivative ac- 
tions the court may order the company to indemnify the claimant against the 
costs reasonably incurred in bringing the action? This has not previously been 
the case in section 459 actions. However Arden LJ stated that although the relief 
sought is claimed under section 461, it is sought for the benefit of the company 
and that it is, therefore, open to Mr Clark to seek an order against the company 
for payment to him of any costs incurred by him on this appeal (and, possibly, 
with respect to the issue in the court below)’* As a result of this judgment ıt seems 
that minority shareholders can now make use of section 459 to obtain a substan- 
tive remedy for the company in relation to a wrong done to the company as well 
as, or possibly even instead of, obtaining a remedy for themselves personally. In 
addition, they can get a costs order so that the company and not the petitioner 
funds this claim. In small private companies it is difficult to see why a derivative 
action will ever be used again, although it will remain a theoretically useful device 
in companies such as public companies in which section 459 is effectively unavail- 
able" The ramifications of this decision require some thought. 

Arden LJ gives no reasons for her expansion of the role of section 459 in Cut- 
land. However, some strong arguments do exist to support this decision. The pre- 
Cutland line drawn by the judges allowed section 459 actions to be brought where 
a wrong is done to the company but only in order to support a claim for personal 
relief for the petitioner However, this approach is not necessitated by the terms 
of section 459 and there is nothing within the legislation to prevent Arden LJ’s 





3 Wbllasteiner v Moir (No 2) [1975] QB 373 

4 n2above, at [35] 

5 Re Aster (BSR) ple [1998] 2 BCLC 556 and see J. Payne, ‘Section 459 and Public Companies (1999) 
115 LOR 368. 

6 See eg Re Charley Davies Ltd (No 2) [1990] BCLC 760, 784 per Millett J. These cases undoubtedly 
blur the classic distinction between personal wrongs and corporate wrongs, and raise some poten- 
tially difficult questions about the ability of shareholders to recover reflective loss, but they do not 
infringe the principle of collective enforcement of directors’ wrongs because of the personal nature 
of the remedy involved See eg } Poole and P. Roberts, ‘Shareholder Remedies — Corporate 
Wrongs and the Derrvative Action’ (1999) JBL 99; H Hurt, ‘In what arcumstances should breaches 
of directors’ duties give rise to a remedy under ss 459-461 of the Companies Act 19857 (2003) 24 Co 
Lawyer 100, 109. 
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approach. Indeed section 461(2)(c) provides that a corporate remedy may be 
awarded by the courts, albeit via the commencement of a new piece of litigation 
in the company’s name. In circumstances where a wrong is done to the company 
and corporate relief 1s sought by a petitioner it is difficult to see why the cost and 
inconvenience of two sets of proceedings should be preferable to the court award- 
ing corporate relief directly under section 461.’ The chances of a petitioning 
shareholder wishing to undertake a second piece of litigation are also extremely 
unlikely given the fact that in most circumstances they are seeking to exit the 
company by obtaining a buy out order. Unsurprisingly section 461 (2)(c) has been 
little used in practice. 

In addition, as between these two forms of shareholder remedy, section 459 has 
been in the ascendant for some time. The law regarding the ability of a minority 
shareholder to bring a derivative action has long been criticised as being ‘complex 
and obscure? which, coupled with the significant procedural barriers to bringing 
a claim, mean that very few derivative actions are actually brought. The Law 
Commission recognised its severe limitations and recommended its replacement 
by a new statutory derivative action,” a suggestion which was endorsed, with re- 
latively minor modifications, by the Company Law Review Steering Group.” 
These proposals were not, however, included in the DITs recent White Paper on 
company law reform” and any wholesale legislative overhaul of company law 
seems to be on hold. By contrast section 459 is generally regarded as a flexible 
remedy for shareholders which they are actually likely to use. In addition, any 
package of reforms for shareholders’ remedies which were to emerge based on 
the Law Commission’s proposals would also presumably reform section 459 as 
per its recommendations. These tackle the most serious problems to do with sec- 
tion 459 at present, namely the length of proceedings and their consequent cost,” 
and such reforms would only be likely to increase the attractiveness of section 459 
to disgruntled minority shareholders.” All in all, section 459 is, and 1s likely to 
remain, a far more attractive and convenient remedy for shareholders. 

Why, then, has it taken the courts so long to make use of section 459 to provide 
a substantive remedy to the company ın relation to corporate wrongs, and why 
was the assimilation of these two remedies actively resisted by the Law Commis- 
sion when it investigated the issue of shareholders’ remedies? There are good 
reasons for this reticence. The rule in Foss v Harbottle,> which stresses that in rela 
tion to a wrong done to the company the company is the only proper plaintiff, 
emphasises the collective nature of the process of enforcing directors’ duties. As a 





7 See eg Re A Company (No 005287 of 1985) [1986] 1 WLR. 281. 

8 Law Commission, Shareholders’ Remedies (Law Com CP 142, 1996) para 66, 

9 Law Commission, Shareholders’ Remedies (Law Com 246, 1997). 

10 See Modern Company Law for a Competitive Economy. Developing the Framework, URN 00/656 (Lon- 
don DTI, March 2000), Completing the Structure, URN 00/1335 (London DTI, November 2000) 
and the Final Report, URN 01/942 and 943 (London: DTI, June 2001). 

11 Modernising Company Law, Cm 5553-1 and Cm 5553-1 (London: DTI, July 2002) 

12 Seen 9 above, para 16 and fh 4 

13 ibid. part 2 Case management powers have been subsequently provided by the Civil Procedure 
Rules (SI 1998/3132) , 

14 n9 above, para 6.11 

15 (1843) 2 Hare 461. 
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tule shareholders agree to subordinate their individual interests by joining the 
company and this explains why as a starting point directors’ duties are owed to 
the shareholders as a whole, at least in a solvent company. It is generally the share- 
holders as a whole that have the decision whether to enforce them. If a minority 
shareholder wishes to enforce these duties alone then the collective nature of this 
process is clearly in evidence in the only true exception to the Foss v Harbottle rule, 
namely the fraud on the minority exception. The shareholder must show that the 
wrong 1s unratifiable ie the shareholders acting together cant ratify it; that the 
wrongdoers are in control — if not the collective decision making of the share- 
holders continues to trump the individual shareholder; and finally that the major- 
ity of the minority wish the action to proceed. The collective nature of the 
process is further emphasised by the decision in Wallersteiner v Moir (No 2)” that 
the company and not the individual shareholder should bear the costs of the 
action 1n appropriate circumstances. As the Court of Appeal in Prudential Assurance 
Co Ltd v Newman Industries Ltd (No 2)® stated, the individual shareholder will not 
always be in the best position to judge whether or not to commit the company’s 
resources to the costly process of litigation. The commencement of litigation can 
cause a substantial diversion of management time and resources, quite apart from 
the financial drain that may occur. As a result the occasions on which the deriva- 
tive action should be available to a minority shareholder are tiny.” 

Under a derivative action the claim against the wrongdoers belongs to the 
company and should be treated as being equivalent to a claim by the company 
itself First and foremost the issue for the court is doing justice to the company ie 
the shareholders as a whole in a solvent company, and not to the petitioning 
shareholder. This means that a shareholder should not have an indefeasible right 
to bring an action on the company’s behalf Ifa shareholder has a unique interest 
in bringing the petition which is not shared by the other shareholders and if a 
majority of those are opposed to the action then it is ane and proper that the 
derivative action should be denied.™ In Barrett v Duckett” a derivative action was 
brought by a shareholder against a director for diverting company money into 
bank accounts held by him for himself and his wife jointly. However, this action 
was complicated by the fact that the plaintiffs daughter was engaged in a bitter 
matrimonial dispute with the defendant. The court refused to allow the derivative 
action since this claim was not being pursued ‘bona fide on behalf of the com- 
pany’.” Even where the individual shareholder is not motivated by malice or per- 





16 Smith v Croft (No 2) [1988] Ch 144. 
QB 373 


18 Homo TANER 354, 
19 The reform proposals for the derrvatrve action put forward by both the Law Commission and by 


the Company Law Review Steering Group continue to envisage the derivative action as a remedy 
of last resort and therefore the reforms do not aim to increase the use of the remedy, but merely to 
put ıt on a sounder and more coherent footing (n 9 above, para 6.4; Modem Company Law for a 
Competitive Economy: Developing the Fromework, URN 00/656 (London: DTI, March 2000) para 
4112 et seg). 

a h ‘Clean Hands in Denvatrve Actions’ [2002] CL] 76. 

Croft (No 2) [1988] Ch 144. 
22 [1995] 1 BCLC 243. 
23 ibid 256 per Peter Gibson LI]. 
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sonal factors, that shareholder may simply misjudge the issue of whether a piece of 
litigation is in the company’s best interests. There is no denying that the current 
derivative action jurisdiction is complex and obscure. However, some of the hur- 
dles facing minority shareholders which make the derivative action cumber- 
some are there to perform a vital function, namely to protect the company against 
the single irntated shareholder who though malice or misjudgement will waste 
the company’s time and money if allowed to litigate on the company’ 
behalf Reducing the encumbrances attached to the derivative action procedure 
would undoubtedly be beneficial, but not at the expense of this protection. If 
the main vehicle for allowing minority shareholders to remedy corporate wrongs 
is to be switched from the derivative action to section 459 for reasons of conveni- 
ence, this does not alter the company’s need for protection against the single mal- 
icious or misguided shareholder. It 1s inappropriate to allow a shareholder such as 
that in Barrettt v Duckett to circumvent the procedural hurdles designed to protect 
the company by bringing a section 459 claim to right the same wrong. 

However, the effect of the judgment in Cutland is that section 459 can be used 
by a minority shareholder to obtain a corporate remedy in response to a corporate 
wrong without going through the leave and notice requirements which are in 
place ın a derivative action scenario, and which are in place to deal with the con- 
cerns raised in Prudential. Cutland potentially means that the decision whether to 
litigate on behalf of the company can be delegated to individual minority share- 
holders, whether the company likes it or not and whether in the courts view it 
would be better for the company as a whole for the action be brought or not.” 
Nothing in Arden Lfs judgment in Cutland suggests any limits to this principle. 
This is a very different role for section 459 from that envisaged pre-Cutland, in 
which section 459 was developed by the courts as a personal remedy for share- 
holders, whether in response to personal wrongs” or in relation to corporate 
wrongs.” This change of role should be resisted, for the reasons set out above. If 
the change of role is to take place then it should only come at a price, the price 
being a recognition that substantive relief for the company under section 459 
must be denied in some circumstances in order to protect the company against 
malicious or misguided minority shareholders. 

If the courts wish to develop principles to deal with these issues — and Arden LJ 
in Cutland was silent on this point — then there are a number of options. Unsur- 
prisingly, the tools which are available to the judges at present to screen out inap- 
propriate actions under section 459 are inadequate for this task. These tools are, 











24 One control which would remain in place ın s 459 is the need to show that the wrongdoers are ın de 
facto control of the company” Re Legal Casts Negotiators Ltd [1999] 2 BCLC 17L 
25 SeeJ.G MacIntosh The Oppression Remedy: Personal or Derivative’ (1991) 70. Can Bar Rev 29, 
L. Griggs and J. Lowry, ‘Minority Shareholder Remedies: A Comparative View’ (1994) JBL 463. 
When the House of Lords reviewed section 459 in O Nell! v Philhps [1999] 1 WLR 1092 Lord Hoff- 
mann emphasised this aspect, setting out two broad categones of cases in which section 459 will be 
relevant where the company’s controllers act in breach of the constitution or where the controllers’ 
behaviour 1s lawful in the sense that is doesn’t breach the constitution but ıt nevertheless breaches 
some informal agreement between the shareholders. This was not intended to be an exhaustrve list, 
but nevertheless ıt 1s telling that both of these categories involve resolutely personal wrongs to the 
shareholder. 
27 See eg Re Saul D Harnson & Sons Pic [1995] 1 BCLC H. 
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first, to require there to have been unfair prejudice to the petitioner and, second, 
to use their discretion under section 461 if they believe that the collective position 
has been too heavily compromised. The requirement of unfair prejudice pro- 
vides a general guide to the court as to when it should exercise its powers under 
section 461. However, this concept has been developed in a way which focuses 
very strongly on the petitioners position and whether his or her rights attaching 
to shares have been infringed. Lord Hoffmann's speech ın O'Neill v Phillips, with 
its emphasis on contractualism, stresses the fundamentally promissory nature of 
the basis on which relief may be granted. This makes some sense given the courts, 
view, pre-Cutland, of section 459 as a personal claim to provide personal relief to 
the petitioner. However, clearly, this focus on inter-shareholder disputes provides 
no basis for determining whether or not a claim on the company’s behalf under 
section 461 would be in the collective best interests of the shareholders.” The 
judges’ discretion under section 461 could be used to refuse a substantive corporate 
remedy if the shareholder’ claim was felt to compromise the collective position, 
but of course by that point the time and expense of litigation has already been 
expended. 

Instead, new tools will need to be developed to accomplish this task. One ob- 
vious source is the derivative action itself. This is problematic for two reasons, one 
theoretical, the other practical. In a derivative action the concepts which the courts 
employ to determine what is in the collective interests of the shareholders, namely 
ratification, wrongdoer control and the views of the independent majority 
among the minority, are, of course, all founded on the notion of the derivative 
action as a collective remedy. However, section 459 has been developed as a perso- 
nal remedy which shareholders pursue on their own behalf As a result it is diffi- 
cult to see why the concept of ratification, for example, should have any effect on 
the rights of the individual shareholder to bring a claim. Nevertheless the decision 
in Cytland places the new section 459 jurisdiction between the two existing reme- 
dies, using what is at heart a personal claim to obtain corporate relief, so that an 
unhappy mixture of personal and corporate issues is inevitable. In the new section 
459 jurisdiction envisaged by Cutland, the claim is in truth that of the company 
and therefore shareholders should not have an indefeasible right under section 459 
to bring such a claim. Making use of section 459 to obtain a collective remedy 
should mean that the court will take account of the collective position of the 
shareholders when determining the ability of the petitioning shareholder to 
bring the claim. On a practical level, finding the right balance between appropri- 
ate and inappropriate claims is not easy and is something which the derivative 





28 Presumably the petttoner could also be judged to have lost the right to a costs indemnity 
order since the Court of Appeal in Witllersteiner determined that the right to such an order depends 
on whether or not the minority shareholder acted in good faith and reasonably ın bnnging 
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29 [1999] 1 WLR. 1092. 

30 One effect of the requirement of unfair prejudice may be to prevent some forms of corporate 
wrongdoing being litigated in some caarcumstances, for example where there is a breach by a direc- 
tor of his duty of care and skill and no gross mismanagement is involved. However, this operates in 
a manner unrelated to the issue of potential misuse of the jurisdiction by the petinoning share- 
holder. 
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action jurisdiction has struggled with for 160 years, and with which it continues to 
struggle. There is no magic formula to be adopted and indeed the recommended 
reforms put forward by the Law Commission and the Company Law Review 
Steering Group, if introduced, seem unlikely to effect much positive change.” 
Nevertheless a helpful start would be a recognition by the courts that when a 
shareholder petitions under section 459 for corporate relief the success of the peti- 
tion will not be based on the personal rights and circumstances of the 
petitioning shareholder alone but will also take account of the collective position 
of the other shareholders. 

These concepts could be introduced into section 459 in one of two ways, 
neither of them perfect. An additional procedural hurdle could be added in to 
section 459 proceedings where corporate relief is sought so that ex ante the court 
can decide that a shareholder should not be permitted to bring a claim on the 
company’s behalf The Law Commission did not recommend any procedural 
restrictions on the bringing of a section 459 claim,” which makes perfect sense if 
section 459 is only a personal form of action, but less sense if section 459 is to be 
developed as a vehicle for providing corporate relief. This assessment by the court 
would not be based on any strength or weakness ın the petitioner’s own personal 
position, such as whether the petitioner has been unfairly prejudiced, but would 
concentrate on whether the claim should be allowed to proceed in order to do 
justice to the company.” For this limited purpose factors relevant to the collective 
process, such as the views of the majority of the other shareholders, would be 
relevant to the court’s determination of whether this particular shareholder should 
be allowed to undertake litigation on the company’s behalf: Undoubtedly adding 
m this additional stage to a section 459 petition where the petitioner wishes to 
seek a substantive remedy for the company would add time and expense to the 
section 459 petition, a process already criticised for being long and expensive, and 
for this reason is likely to be strongly resisted. Alternatively, the court could 
expand and adapt the concept of unfair prejudice so that in relation to claims for 
corporate relief the court assesses the issue with reference to all of the shareholders. 
This seems more feasible. Section 459 already contains reference to conduct which 
is unfairly prejudicial to the interests of the ‘members generally’ and there is no 
reason why unfair prejudice should not be expanded to take account of a much 
broader range of issues.** This would necessarily involve a consideration of some 
issues, such as whether the wrong had already been ratified, which had no place in 
section 459 in the past because of the personal nature of the remedy. However, for 
the reasons set out above, this may be justifiable. If section 459 is used to obtain a 
collective remedy then the court should also take account of the collective posi- 
tion of the shareholders when deciding whether to allow the petitioning share- 
holder to succeed in his or her claim. 





2 = on Minority Shareholders’ Remedies (Cambridge: Cambridge University Press, 2002) Ch 3, 
n 

3 The Law Commussion looked at introducing a modified leave stage in its suggested statutory deri- 
vative action. This effects some improvements on the exsting regime but 1s still open to crinasm, 
see eg n 31 above, Ch 3 

34 The courts have been open to a broader interpretation of unfair prejudice in the past: Re A Company 
(No 008695 of 1985) (1986) 2 BCC 99 and see n 31 above, Ch 4. 
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The judgment of Arden LJ in Clark v Cutland recognises that the role of section 
459 actions should expand, to provide a substantive corporate remedy to the com- 
pany. The cumbersome derivative action procedure is likely to wither in the face 
of this new development. However, while section 459 is undoubtedly a more con- 
venient remedy for shareholders, some of the procedural hurdles which encum- 
ber the derivative action are vital to protect the company in circumstances where 
the decision whether to litigate on behalf of the company is being delegated to 
minority shareholders. The company, that is the shareholders as a whole in a sol- 
vent company, needs to be protected from the single irritated shareholder, 
whether acting through malice or misjudgement, who can cause a great deal of 
trouble and expense for the company if given an absolute right to litigate on the 
company’s behalf, as the Court of Appeal in Prudential recognised. If section 459 is 
to take over this role from the derivative action the courts need to find some way 
to prevent a similar misuse of the section 459 jurisdiction. This will involve an 
acceptance by the court that minority shareholders do not have an indefeasible 
right to obtain substantive corporate relief under section 459 and that some 
mechanism needs to be put in place to allow the court to screen out inappropriate 
claims on the company’s behalf: Two possible options are put forward in this note. 
Neither is ideal, in part because they both involve introducing collective concepts 
such as ratification into what is at heart a personal claim, and in part because those 
collective concepts are themselves in a state of some disarray. Nevertheless some 
kind of screening process will need to be put in place, based on collective action 
principles, if the company is to be adequately protected. 
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Liam Murphy and Thomas Nagel, The Myth of Ownership: Taxes and Justice, Oxford: 
Oxford University Press, 2002, 1x + 228pp, hb £17.99. 


INTRODUCTION 


The question as to the grounds on which the state can collect private resources for 
the purpose of public expenditure is a key one in political philosophy. It inspires 
passionately held and widely polarised views. Contrast Robert Nozick’s famous 
statement, ‘[t]axation of earnings from labor is on par with forced labor’,’ with 
Peter Unger’ argument that a wealthy person ‘must give away most of her finan- 
cially valuable assets, and much of her income, directing the funds to lessen 
efficiently the serious suffering of others’? Liam Murphy and Thomas Nagefs 
The Myth of Ownership deals with this important question. The provocative title 
gives some indication of the authors’ aim: to show that the traditional perception 
of taxation, as an interference with private property rights, is at best a naive mis- 
take and at worst deceptive ideology. In this review I shall outline the content of 
the book and suggest objections to Murphy and Nagefs intriguing argument. 
First, I shall argue that the authors’ concept of property paves the way to a purely 
consequentialist state that is unrestrained by any moral rights of its citizens. Sec- 
ondly, I shall attempt to show more specifically why pre-tax ownership has moral 
significance. However, my argument does not aim to establish that market out- 
comes are absolutely sacrosanct. The core question pursued in this review is 
whether we should accept a normatively founded burden of proof against taxation. 


THE ARGUMENT AGAINST PRE-TAX PROPERTY RIGHTS 


The Myth of Ownership begins by asking whether a prima facie case against taxa- 
tion can be made. Is there ‘2 general presumption ın favor of leaving resources in 
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the private hands of those who have created or acquired then?” This touches 
upon the relation between market outcomes and state actions. Does the state need 
to provide a justification for taking something away from the person who has 
earned it in the market? The authors’ answer to this question is a clear ‘No’ They 
assume a conventional as opposed to morally founded concept of property, which 
excludes the right of a person to her pre-tax income and wealth.* 

This argument is developed ın the course of evaluating traditional elements of 
tax equity. Efficiency requires that taxation not induce individuals to abstain from 
the generation of wealth to any relevant degree, because that would decrease wel- 
fare to the disadvantage of all, for instance by impairing the government’ ability 
to collect taxes. But the collection of taxes must also be fair? and here the concepts 
of vertical and horizontal equity enter the picture. Horizontal equity entails that 
people who are in a sufficiently similar position should be taxed equally, for 
example if they acquire the same amount of income from comparable activities, 
while vertical equity demands that people who are better suited to pay for 
government services should pay more taxes.” 

Murphy and Nagel claim that horizontal and vertical equity fail to give a per- 
suasive account of tax fairness, because these criteria focus on pre-tax ownership 
and try to justify the tax burden from that baseline. In contrast, the authors think 
that the fairness of state actions like taxation can only be judged against their out- 
come, in this context, the post-tax distribution of wealth and other goods.® They 
consider it ‘myopic’ to look for a separate justice in the distribution of tax burdens. 
What counts is only the fairness of a states overall activity, including the distribu- 
tion of resources, post taxation. The assumption that market outcomes, ie. pre-tax 
ownership, cannot be considered as a starting point for the evaluation of taxes is 
mainly defended by the argument that markets are not independent from taxes. 
Murphy and Nagel follow Hobbes in the assumption that life without a state 
would be a war of all against all: ‘[a]nd in such a state of affairs, there is little doubt 
that everyone’ level of welfare would be very low and — importantly — roughly 
equal. We cannot pretend that the difference in ability, personality, and inhented 
wealth that lead to great inequalities of welfare in an orderly market economy 
would have the same effect if there were no government to create and protect legal 
property rights and their value and to facilitate mutually beneficial exchanges.” 
Thus, market outcomes depend on state action including taxation and therefore 
cannot be a benchmark for the fairness of taxes. The authors accordingly reject 
the prevalent view that pre-tax property rights embody a moral entitlement.® 





3 L. Murphy and T. Nagel, The Myth of Ownership: Toces and Justice (Oxford: Oxford Univernty Press, 
2002) 5 (hereinafter, Murphy and Nagel). 
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of endowment makes the ability to attain income and wealth the benchmark for tax burdens, 
whule the equal-sacrifice approach distributes tax burdens ın accordance with an equal loss in 
marginal welfare for all atizens 

6 {hid 12-14. 

7 thid 16-17 

8 ibid 32-34 


© The Modem Law Review Limted 2004 509 


Morals and Markets: The Significance of Pre-Tax Ownership 











Furthermore, they also deny that wealth based on market outcomes can sensibly 
be considered as moral desert, since it is not solely based on individual ment. Peo- 
ple do not have equal starting points in real world markets, as some are favoured 
by gifts, bequests and the like.’ 

Thus, the assumption that the state has to justify taxation as interference with 
morally founded property rights is cast as an incoherent tveryday libertarianism’ 
‘By placing the burden of proof on departures from market outcomes, everyda’ ay 
libertarianism skews the public debate about tax policy and distributive justice’ 
The only version of morally founded pre-tax property rights which the authors 
think internally consistent is strict libertarianism — most notably represented by 
Nozick — which y rejects the legitimacy of all non-consensual state action 
including taxation.” But according to Murphy and Nagel, we cannot have both a 
workable state and an entitlement to our pre-tax property. 

Murphy and Nagel trace the philosophical foundation of their claim back to 
the distinction between a deontological and a consequentialist concept of prop- 
erty rights. While the deontological view sees property, ın the tradition of John 
Locke, as a natural moral entitlement, the Humean consequentialist tradition con- 
siders it a mere convention, which is justified instrumentally, namely as a means to 
achieve other desirable outcomes such as fostering cooperation and thereby gen- 
erating wealth. Murphy and Nagel place themselves in the latter tradition.” 
They argue that the institution of property needs to be integrated into a broader 
scheme of fairness, which includes the overall picture of the state. The authors 
therefore urge us to shift the political debate from the discussion about a specific 
justice in taxation, to a general assessment of the just structure of the state.” 
Accordingly, taxation does not need to be morally justified towards the individual 
proprietor, but only towards the community as being part of a just pattern of 
the state. 

This does not mean that Murphy and Nagel pay no attention at all to the inter- 
est of individuals in their pre-tax property. However, for them, respect for this 
interest is not an issue of fairness, but rather one of bare efficiency.” Taxes can 
negatively influence the productivity of individuals. Although such effects are un- 
desirable as they make the social pie’ smaller and have, therefore, to be taken into 
account by a prudent sovereign in designing a fair wealth distribution, they are 
for the authors not of moral, but mere instrumental, relevance. There are obvious 
parallels with Rawls’ difference principle which allows for an unequal distribu- 
tion of wealth only if it also benefits the worst off by ‘ging incentives for the 
generation of wealth that can be partially redistributed. 

Having developed this theoretical framework, the authors evaluate some of the 
major problems in taxation. These include the selection of the appropriate tax 
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base, the issue of progressive taxation, tax discrimination, and the problem of gifts 
and bequests. However, in this review I shall focus on the core arguments about 
pre-tax ownership rather than on the very interesting treatments of specific tax 
problems. 


REHABILITATING ‘EVERYDAY LIBERTARIANISM” 


Murphy and Nagel challenge the moral right to pre-tax ownership with two in- 
terrelated arguments. First, it is the taxing state itself that creates and protects those 
property rights: individual ‘citizens don’t own anything except through laws that 
are enacted and enforced by the state’ And, secondly, pre-tax ownership cannot 
generally be perceived as something which is morally deserved by the owner, 
since the ways in which property rights are acquired are too arbitrary. One could 
consider the two points as facets of a general argument which denies the legiti- 
macy of pre-tax ownership because of a ‘moral arbitrariness’ of property acquired 
by means of the market. Nonetheless, it seems helpful first to consider the relation 
between property rights and state action, before turning to the general question 
of moral arbitrariness of market outcomes and the relevance of moral desert. 


1. The price of Hobbes 


The observation that the distribution of pre-tax ownership depends to a certain 
extent on state action including taxation is not a novel one, although Murphy and 
Nagel are the first to draw extensive systematic conclusions from it for the legiti- 
macy of taxation.” The interdependence between state action and market out- 
comes has been recognised not only by proponents of a strong mandate of the 
state with regard to wealth distribution (eg. Rawls), but also by its opponents: 
Milton Friedman is an example.” But Friedman was not inclined to deny the 
moral relevance of market outcomes. Was he just myopic or, as Murphy and Nagel 
might suggest, ideologically biased? 

The authors base their assumption that there would hardly be any property, but 
rather an equally spread low standard of welfare in a state of nature —ie. without a 
taxing state — on a rather sketchy reference to Hobbes. This is contestable. For ex- 
ample, other philosophers, such as Locke, Rousseau and Nozick, have drawn a 
much more favourable and prosperous picture of the state of nature. But the most 
obvious flaw in Murphy and Nagels argument is their failure to consider the far- 
reaching implications of Hobbes’ view. For Hobbes, to be sure, it is not merely 
property which is absent in the state of nature; in addition, life is solitary, nasty, 
brutish and short. The state improves this situation for the vast majority of citi- 
zens. But if we base our argument for the relation between individuals and the 





16 Murphy and Nagel, 176. 
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Raghts are matters of law and social convention. [...] The final distribution of income and wealth 
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state on such a supposedly desperate situation in the state of nature, are we not 
compelled to deny any moral liberty rights against the Leviathan, as Hobbes 
did? If a moral right to pre-tax property is a myth, surely the same goes for perso- 
nal liberties like freedom of speech and freedom of religion, since all of them 
depend on the protection of government.” Would the authors be willing to 
accept that for these liberties too, all that matters is a ‘fair’ outcome and that no 
attention should be paid to a moral baseline as a constraint for legitimate govern- 
ment action? If we take Murphy and Nagels premise about the state dependence 
of rights as a basis, we seem to give up a deontological conception of individual 
freedom altogether. 

Of course, there are many attempts to make a purely consequentialist argument 
for individual rights. Proponents of such a two-level or rule-consequentialist 
model argue, for example, that rights are justified because the state is structurally 
incompetent to enhance ‘just’ outcomes by interfering with certain personal in- 
terests (life, freedom of religion etc), and rights are therefore considered not as a 
moral imperative, but merely as a useful tool. However, such an argument does 
not save a selective depreciation of property rights. There is nothing in the rule- 
consequentialist model of rights that enables us to distinguish between property 
rights and other rights, like freedom of speech. All of them would enjoy the same 
status as a means of facilitating just outcomes. Furthermore, the Hobbesian con- 
cept, on which Murphy and Nagel rely, has even more radical implications. If it is 
the state itself which designs all the individual liberties in the first instance, how 
can it be structurally incompetent to make extensive tradeoffs with respect to 
them? Such a form of consequentialism, which disregards the idea of moral rights 
against the state at all, ıs not internally inconsistent. For example, it is openly en- 
dorsed by Stephen Holmes and Cass Sunstein, who assume that rights exist only 
to the extent they are enforced by the state and that ‘[s]tatelessness spells rights- 
lessness? But it seems doubtful that Murphy and Nagel intend to endorse such 
thinking. They explicitly subscribe to Tights and deontological values that are 
more fundamental’ than ‘property rights” 

It could, however, be argued that even from the Hobbesian starting point there 
is an important difference between pre-tax property on the one hand and rights to 
life, freedom of speech or religious freedom, on the other. One could say that hu- 
man life is a natural phenomenon that can exist without a government (even if it 
would be solitary, nasty, brutish and short) and that we can conceptually exercise 
freedom of speech or religious freedom without external protection (as long as no 
stronger force suppresses us). This position gives pre-state substance to personal 
liberties, which can be considered to found the moral obligation on the state to 
protect them and also function as a moral baseline that imposes certain constraints 
on the state in dealing with these liberties, preventing it from being obliged only 
to produce a fair outcome. And this distinction between the pre-state substance 
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of personal liberties and the state’s mandate to protect and delimit them could be 
denied for property rights. Property could be considered as an entirely govern- 
mental construction without a meaningful distinction between its substance and 
state protection. This position faces two problems. 

First, one could say that it overstates the ‘substance’ of individual liberties. If we 
follow Hobbes picture of a non-state world, we have to recognise that small and 
mere factual chances to survive, to exercise freedom of speech or other personal 
liberties seem to be completely different to the respective interests protected with- 
in a state. But this weakens the moral shield against the state with regard to all 
conceivable rights. Murphy and Nagel might be able to save the right to life and 
bodily integrity, because we are born with these. This could ensure a dignity of 
bare existence, which is independent from state protection from their point of 
view. But this argument, as appropriate as it might be, would to a large extent 
betray Hobbes who was unable to see normative value in the solitary, nasty, brut- 
ish and short life outside the state. Furthermore, an emphasis on state protection 
would destroy at least the deontological nature of all those liberties which are de- 
pendent on the social realm. Among these are not only property, but also free- 
dom of speech and of religion, the freedom to choose a profession and so on. 

In contrast, one could sympathise with the distinction between the substance 
of rights and their protection by the state and try to explore whether such a sub- 
stance exists also for property. An affirmative answer to this question would not 
eliminate the social aspect of property rights, and not raise them to the same nor- 
mative level as the right to life, a‘born right. But it would dissociate ownership to 
a certain extent from the state as a centralised and coercive social order. This possible 
distinction between the social nature of property and its pre-state substance could 
be the basis for its moral significance as a right. And there is indeed a broad and 
increasing range of studies on non-state formation and protection of property. 
But the authors do not discuss this literature. It is therefore essential to refer to 
some major works that question the dependence of property on the state. 

The formation of property rights with regard to certain goods is first of all a 
problem of cooperation. My property right over a piece of land, movables or in- 
tellectual inventions depends on the spontaneous or forced respect that others 
show for my authority over the respective object by not infringing on it. Of 
course, it would be a fallacy to assume that property rights cease with all acts of 
violation, but they cannot exist without a scheme of acknowledgement which is 
to some extent effective. Now Hobbes’ claim is that this kind of cooperation can 
only emerge within a central legal system. Outside the state everybody would 
consider it to be in his individual interest to defect and to grab as much as possible 
even though all would be better off if property rights were respected. But since 
there is no central authority which assures mutual respect and punishes defectors, 
cooperation fails in a Hobbesian state of nature. 

This picture depends on the assumption that people only follow their narrow 
self-interest. It does not allow that even without a coercive order people might be 
morally persuaded to respect other persons’ property. For example, Dan Kahan 
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argues, drawing on empirical data, that people have internalised a moral norm of 
reciprocity: they cooperate instead of applying a steely-eyed personal cost-bene- 
fit-analysis as long as others do the same.” This claim and its implications for the 
nght to property are, admittedly, far-reaching and unsettled. But even without 
rejecting rational self-interest as a motivation, there are reasons to think property 
rights would emerge outside the framework of the state. Several comprehensive 
studies have shown that cooperation can emerge without interference by a central 
authority, even if we assume rational and self-interested ‘players’ and if the super- 
ficial structure of the ‘game’ seems to inhibit this. Most noteworthy here is the 
work of Robert Axelrod on prisoner's dilemmas.“ More broadly, Michael Taylor 
argues that the coordinative function of the state can largely be substituted by 
rational individual behaviour in communities, which are characterised by multi- 
dimensional and ongoing interactions.» There is also ample specific evidence of 
the emergence of property rights in non-state situations like ancient societies 
An illustrative example from American history is given by John Phillip Reid. 
He describes how participants in the mid-nineteenth century trek from Missouri 
to the West, which took place virtually without any governmental order, largely 
respected property rights of others and engaged in bargaining for exchanges.” 
These observations cast serious doubt on the assumption that differentiated prop- 
erty rights cannot emerge outside a state. 

Particularly illuminating on the relation between property rights and state ac- 
tion 1s the work of Robert Ellickson,” which shows that even within the modern 
state, people often frame and protect their mutual property rights without regard 
to the law in the books. Ellickson undertook an extensive study of how farmers 
and ranchers in a Californian county deal with the mutual rights and obligations 
concerning cattle trespassing, fencing, and the like. It turned out that the vast ma- 
jority does not solve these problems from the baseline of the law, but according to 
a rule of cooperation, which Ellickson describes as a ‘live-and-let-live’ philosophy 
and which is occasionally backed by self-help or neighbourly enforcement.” The 
participants seem to establish informal norms that maximise aggregate welfare in 
a way that benefits them all.” 

Thus, the empirical literature endorses the fact that there exists a substance of 
property rights which is based on non-hierarchical systems of social control and is 
independent of the state, but is not sufficiently recognised by proponents of 
Hobbes’ equation of the state of nature with chaos. Of course, one could 
object that non-state property rights are a selective emergence. For example, their 
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formation becomes more unstable outside an ongoing interaction between multi- 
dimensionally linked persons. Clearly, in such situations the existence of a state- 
controlled protective system facilitates the stability of property rights.” But this is 
not a one way street. Anthony de Jasay argues, quite cogently, that the emergence 
and stability of the state already rests in part on a degree of economic order as an 
infrastructure, the focal point of which is property rights.** Whatever the exact 
position one takes within the empirical debate, the facilitating effect of the state 
for property hardly justifies the conclusion that we cannot draw a continuous line 
from hypothetical or actual property rights outside the framework of state action, 
to the kind of property that is protected by governmental authonty. Murphy 
and Nagel’s claim that we cannot think of ownership outside the state is therefore 
mistaken. 

But even if the institution of property entails, just like other forms of liberty, a 
normative substance which is independent of state action, we still have to counter 
the argument that the multitude of actual pre-tax property rights, which are held 
by the citizens, is entirely a product of the state. Even if the state is not the struc- 
tural generator of the category of property, its existence and stature nonetheless 
influences who acquires what precise wealth. The person who made a fortune by 
tapping the full potential of Delaware corporate law might well have ended up as 
a beggar if Delaware had been in a state of nature. Thus, one could take as the 
main claim of the book not the denial of moral significance to the institution of 
property in general, but the assumption that actual pre-tax property rights do not 
track the normative substance of ownership. However, the reply to this objection 
can be gleaned from the previous argument. The shift from the overall structure 
of property to specific property rights of certain individuals does not in fact pro- 
vide a substantially different perspective in considering the moral relevance of 
property in relation to the state. Just as the institution of property entails a sub- 
stance, which is independent from central legal systems, hardly any concrete 
property right within the state is a sole product of the latter. Without individual 
market behaviour and related actions none of the property that is actually owned 
would exist. True, most of ıt would not exist in its precise shape in the absence of 
the state eather. So, one could claim that property has to be understood as a kind of 
return on investment in a partnership between the individuals and the state, and 
taxation would merely be the governmental share of the partnership income.” 
But as has been argued already, if we consider the facilitative effect of the state 
for ownership to be crucial, we pave the path to the denial of any individual moral 
right. Murphy and Nagel themselves make the point ‘that without government, 
the earth would sustain only a tiny fraction of its present human population, so 
that most of us wouldn't even exist in Hobbes’ state of nature?” They seem to 
perceive this fact as further support for their argument about the state dependence 
of property rights, but do not elaborate on it — probably because they consider 
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their position to be plausible enough already. But if the authors had further pur- 
sued the argument that a certain individuals life depends on the existence and 
structure of the state and had transferred their reasoning about property rights to 
the category of life, they would have seen the devastating effect of their argument 
It forces us to deny individuals a moral right to life as an a priori constraint on state 
action. Of course, the existence of the individual life could still be considered as a 
desirable ‘outcome; the creation of which 1s the task of the state. But if thought 
through consistently, even this obligation would not exist toward the individual, 
but, just like the demand of a fair distribution of wealth, only toward the com- 
munity. Are Murphy and Nagel willing to take this purely consequentialist posi- 
tion with its manifest implications such as the problem of aggregating lives? 
Would it be unfair to call them tveryday Hobbesians? Taking the previous argu- 
ment into account, the authors’ reference to the lack of moral pre-tax property 
rights as ‘a matter of logic’ seems much less persuasive than at first glance. It needs 
more than the fact of state dependence to deny the normative relevance of 
ownership. Quite the opposite: the supportive function of the state ın respect of 
property rights, as for all other individual liberties, can be considered as one of its 
moral obligations, and therefore as limiting its legitimate ends. 


2. Do pre~tax property rights lack moral significance because of ‘arbitrariness’? 


The previous section gave some arguments as to why the state dependence of pre- 
tax property rights should not ipso facto induce us to consider them as a mere con- 
vention without any moral significance. But Murphy and Nagel also challenge 
the dignity of market outcomes with a broader claim of arbitrariness. Regardless 
of the relevance of state action for it, pre-tax ownership is acquired at least some- 
times in a way that seems to fall outside moral desert. Huge gifts and bequests are 
the most salient examples of this problem. But even when it comes to income 
acquired by market activity, the authors question the existence of desert: ‘to the 
extent that market outcomes are determined by genetic or medical or social luck 
(including inheritance), they are not, on anyone’s account, morally deserved. 
Since nobody denies that these kinds of luck at least partly determine how well 
a person fares in a capitalist economy, a simple and unqualified desert-based lib- 
ertarianism can be rejected out of hand?” What, after all, is special about offering 
goods and services that others are willing to buy for a profitable price? 

Nozick proposes quite a straightforward solution to this dilemma.” He 
dismisses the category of just desert as benchmark for the moral relevance of 
pre-tax ownership by drawing an analogy, which has also been used in this 
review, with the state dependence of property nghts. He points out that even the 
existence of an individual human being can only be considered as an arbitrary 
biological incidence as long as we do not rely on theological doctrines. Nonethe- 
less, the arbitrariness of a human life's coming into existence does not induce us to 
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deny its moral significance. Applying this argument to property, he concludes 
that property rights are morally protected from the state, as long as they are gath- 
ered by defensible means of acquisition and transfer.” Thus, an independent mor- 
al desert of these rights, for example their being the fruits of great efforts and 
equal chances for all, is not a necessary prerequisite for their moral status. 

This argument faces an important objection: one might claim that moral desert 
is not a necessary condition for the protection of personal liberties against the 
state, because they naturally entail a certain dimension of equality. Everybody 
has only one life and one voice for free speech (although some people are blessed 
with a longer life and some are more gifted speakers than others). In contrast, 
pre-tax property rights that result from market processes differentiate between 
people. People do not start from the same baseline (a point taken up by Ronald 
Dworkin), nor do they end up with the same economic results or with even a 
common minimum dose of welfare, which is what concerns Murphy and Nagel 
most in relation to their outcome-based fairness approach.” Accordingly, the 
open-endedness of property rights acquired in markets leads to asymmetric 
distributional patterns, which have no counterpart in the domain of personal 
liberties. An argument could be made that these distinctions created by markets 
would, at the most, be morally legitimate if they closely reflected individual 
desert, which is not the case according to the authors. 

The remaining part of the discussion is devoted to an attempt to rebut this 
objection and to show why pre-tax ownership should be regarded as desert-based 
in a certain way and therefore be considered as a prima facie shield against the 
state. In fact, this is essentially an elaboration on the reasons why market outcomes 
are a prima facie defensible means of acquisition and transfer of wealth. Nozick 
himself accounts for this mainly with the argument that market transactions are 
voluntary and therefore do not infringe anybody’ rights: nobody can complain 
about them.*° But the persuasiveness of this argument is very much contingent 
on the legitimacy of the whole historical chain between the current propnetor 
and the initial acquisition of all the resources that were necessary to form the cur- 
rent property right.“ Such a historical legitimation is possible in theory, for ex- 
ample by reference to the Lockean idea that people rightfully acquire hitherto 
unowned resources by ‘mixing’ their labour with them.”? The problem with this 
view is that in reality its criterion of legitimacy cannot usually be reconstructed. 
For example, wealth that is gathered by an infringement of other persons’ rights 
may not only determine the income of the wrongdoer and his heirs, but also the 
emergence of business chances, which are realised by other market participants. 
Which entrepreneur can attest that the infrastructure of all his business partners, 
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with whom he carries out profitable transactions, bas been justly acquired or ac- 
cumulated? It is therefore desirable to give a positive foundation for the moral 
nature of property rights, which is less dependent on a continuous historical story 
than the Nozickean and Lockean point of view. My argument is essentially two 
pronged: first, I shall point to the moral significance of individual responsibility 
expressed in market actions, and secondly, I shall ground the moral relevance of 
pre-tax ownership in a division of economic and political power within the state 
which functions as a general protection of freedom. 


a) Market outcomes as a result of responsible agency 

Markets are essentially a mechanism by which individuals express their prefer- 
ences in making use of the resources which are available to them. Economic actors 
pursue either their own interest or the interest of others who they care for, for 
example by making gifts or bequests. The question is whether the realisation of 
individual preferences has significance for the moral evaluation of wealth distn- 
bution within a state. The empiricist tradition of Hobbes and Hume denies this. 
According to them, preferences — which form the basis of market behaviour — are 
mere causal effects of external impulses without any inherent dignity. But this 
premise is highly doubtful. Israel Kirzner has elaborated a competing picture of 
the morality of market behaviour and of the acquisition of property rights that is 
based on the premises of the Austrian School of Economics and its major propo- 
nents — Carl Menger, Friedrich Hayek and Ludwig van Mises. This so-called 
discovery model deserves a brief description. 

The founder of the Austrian School, Menger, rejected the mechanical and pas- 
sive notion of human preferences advocated by Hobbes and Hume. Rather, he 
saw them in the Kantian tradition as creative judgments, which surmount merely 
natural desires and base themselves on an active process of autonomous reason- 
ing.” To engage in economic activities is therefore to carry through a rational 
decision-making process. This view leads to an inherent moral responsibility of 
persons for their decisions, in spite of external influences such as limited and un- 
equally distributed resources. Of course, the degree to which economic activity is 
actually the result of deliberative judgments varies from case to case. Some market 
participants may just play vabanque. The crucial point 1s not that the criterion of 
thorough autonomous reasoning would be fulfilled in every single case, but that 
market activity and the acquisition of property rights are in general subject to 
autonomous reasoning. 

Hayek has pointed out that the answer to the question whether the decisions 
on the supply side (for example the pursuance of a certain occupation or the offer 
ofa certain product) will be successful, depends on individual judgments, namely 
the preferences on the demand side. The market distributes wealth i in accordance 
with the value of goods and services as it is perceived by the ‘buyers: ‘4 There is no 
way of evaluating the usefulness of economic action, other than by referring to 
the value market participants themselves attach to it. Furthermore, the percerved 
value on the demand side does not stand isolated from the autonomous judgment 








43 C Menger, Gnindsatee der Volleswirtschaftslehre (Wien: Braumiiller, 1871). 
F A. Hayek, The Constitution of Liberty (Chicago University of Chicago Press, 1960) 97—99. 
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of the supplier, but is rather its very subject. Once we shift away from the picture 
of mechanical forces to that of deliberative judgments, markets gain a moral di- 
mension. Their outcomes are the product ofa multitude of interdependent acts of 
autonomous reasoning, It is to Kirzner’s merit that he could connect these ideas of 
activities in markets in a systematic manner, with a discovery model of profit and 
property that considers these as a reward for successful creative judgments, made 
by a responsible agent in pursuing his economic interest. Success in markets de- 
pends on the alertness to hitherto unnoticed opportunities. This means that the 
significance of ownership in a market system is not exhausted by statically assign- 
ıng a resource to a person by certain historical rules of acquisition and transfer, but 
depends crucially on an ongoing process of participants discovering opportu- 
nities “Each decision is a creative act, a leap of faith expressing the decision maker's 
vision of an essentially uncertain future: 

If we follow the proposed foundation of pre-tax property rights, then wealth 
acquired without one’s own market activity, namely gifts and bequests, seems to 
fall outside its protection. And indeed, one might say that recipients of gratuities 
have a weaker moral claim than those who have earned their pre-tax ownership in 
the market. Respect for the autonomy of the donor, however, requires the inclu- 
sion of gifts and bequests in the protection of pre-tax ownership.” Further, gifts 
and bequests are often a kind of ‘return’ for behaviour of the donee, which is va- 
lued by the donor, even if this connection remains opaque and does not take the 
shape of an exchange. 

The justification of the right to pre-tax property which is given here does not 
yield a concurrence of market outcomes with moral desert, as it is understood by 
Murphy and Nagel, for at least two reasons: first, wealth is not only dependent on 
the quality of judgments about the preferences of others, but is often determined 
by accidental events outside the influence of the actor. A project to develop natural 
resources might fail although the entrepreneur has exercised all due care in weigh- 
ing the chances and risks (or vice versa). Secondly, successful participation in mar- 
kets is also contingent on the actor's abilities and resources. Not everybody can, 
for example, become an admired and highly paid sports star, however hard they 
may try. But the influence of luck and unequal starting points in gathering wealth 
by making good judgments about the allocation of resources, does not prevent 
market behaviour from being a form of moral agency, which gives its results nor- 
mative significance. It is not an uncommon notion to base moral judgments simi- 
larly on the autonomy of different individuals, although they are situated in 
different circumstances. With regard to ‘negative’ responsibility this is true, for ex- 
ample, for moral judgments about criminal behaviour. Although nobody denies 
that some people face an environment which makes them more tempted to com- 
mit crimes than others, we nonetheless consider them to be liable for their deeds. 
The same must then also hold for the ‘positive’ side of responsibility, which 





45 See for example I M. Kirmer, Competition and Entrepreneurship (Chicago: University of Chicago 
Press, 1973) 30-87, Discovery and the Capitalist Process (Chicago: University of Chicago Press, 1985) 
111-114 and Discovery Capitalism, and Distributive Justice (Oxford: Blackwell Publishing, 1989) 72-177. 
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is relevant to the right to ownership.“ The value of exercised human freedom 
does not depend on preceding merit. As Eric Rakowski“? points out, it 1s incon- 
sistent for Rawls to advocate a retributive approach towards criminal behaviour, 
but to downgrade property rights with the argument that their attamment de- 
pends on moral luck.™ This point is irrelevant, because the very concepts of free- 
dom and respect for the differences between persons prohibit an inquiry into the 
desert of autonomous actions.” Thus it 1s no good for Murphy and Nagel to argue 
that resources collected by the means of taxes could in the future enable even 
more people to act as responsible ts than wealth distribution in accordance 
with market outcomes would allow.“ This may or may not be a valid assumption 
and a valid reason to justify certain taxes, but it by no means eliminates the 
necessity to justify interference with property rights as a product of autonomous 
judgments. Respect for market bebaviour should be considered an integral 
part of justice. 


b) The market system as a means of limiting state power 

So far, I have based the significance of market outcomes on the abstract notion of 
moral agency. I complete my case for pre-tax property rights by pointing to their 
valuable function in real states, ones which fall short of ideal political systems. 
What is at stake if we consider the relevance of pre-tax and post-tax wealth is 
not an evaluation of the direct claims of all citizens against each other, but the 
relation between individuals and the state as a political entity, which on its part 
determines the rights and obligations of individuals. If we recognise this relation 
as relevant to the discussion of the significance of market outcomes, an important 
additional point becomes clear. The market system facilitates a division between 
economic and political power within the state. It aggregates individual actions 
into complicated outcomes outside the control of any single individual or groups 
of individuals’ This form of division of powers between the citizens and the 
government has been emphasised by Friedman.™ He points to the fact that the 
existence of economic freedom always had special importance for politically dis- 
advantaged groups, which were able to make their life somewhat more bearable 1f 
they had at least free access to markets and could dispose of their gained resources 
freely. While Murphy and Nagel object to a ‘class—unconscious society’ which 
allows for a significantly unequal distribution of wealth in accordance with mar- 





48 Of course, one can argue that the ‘negative responsibility’ necessary for criminal hability has to be 
much stronger than the ‘pontive responsibility’ as a prerequisite for a morally relevant ownership 

49 Equal Justice (Oxford Clarendon Press, 1991) 116. 

50 SeeJ. Rawls, A Theory of Justice (Cambridge: Belknap Press, 2nd ed, 1999) 86-93 and Justice as Parnes: 
A Restatement (Cambridge. Belknap Press, 2001) 74-77; see also M. J Graetz, “To Praise the Estate 
Tax, Not to Burry It’ (1983) 93 Yale LJ 259, 276. 

51 See n 44 above, 94. In & free system it us neither demrable nor practicable that material rewards 
should be made generally to correspond to what men recognize as ment and that ıt 13 an essential 
characterise of a free society that an indrvidual’s postion should not necessanly depend on the 
views that his fellows hold about the ment he has acquired’ See also n 41 above, 338-344 and n 46 
above, 161—163. 

52 Murphy and Nagel, 68 

53 L. A. Kornhauser, The Great Image of Authority’ (1984) 36 Stan L Rev 349, 371. 

54 See n 18 above 

55 Murphy and Nagel, 142 
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ket success and its transmission by inheritance,” we should not underestimate the 
possibility of a social fluctuation enabled by markets independent of state bene- 
volence. The Myth of Ownership is largely silent on this power-balancing function 
of markets. The authors explicitly endorse a capitalistic economic system with its 
virtues of decentralisation,” but astonishingly think that the distribution of its 
results (market outcomes) should be under total control of a central authority 
(the state). Here, they give way to the interweaving of political and economic 
power by merely assuming that individual ‘freedom and responsibility are pre- 
served so long as there is some system of private property and choice of employ- 
ment?” But if we consider pre-tax market outcomes as the result of responsible 
agency, they are also the relevant benchmark for the advocated division of power 
between individuals and the state. 

Murphy and Nagel suggest that the state should take into account the influence 
of taxation on market behaviour to avoid effects which hurt all They suppose that 
the state can have all the relevant information to design a halfway desirable wealth 
distribution out of a tabula msa, i.e. without taking market outcomes as a mean- 
ingful baseline. The problem with this view is that nobody has yet shown how a 
free economic system can even theoretically be combined with state control over 
(almost) all generated wealth without destroying individual liberty. What Mur- 
phy and Nagel leave citizens with is a moral right to complain that the outcomes 
generated by state action including taxation do not satisfy the criteria of ‘justice 
and fairness’ But this neglects the structural problems which people face in exer- 
cising their interests against the authority of the state. Every real centralised poli- 
tical entity shows institutional deficiencies in control over wealth or other 
resources. That has been recognised since Aristotle, who wrote: for that which is 
common to the greatest number has the least care bestowed upon it. Every one 
thinks chiefly of his own, hardly at all of the common interest; and only when 
he is himself concerned as an individual’ Modern public choice theory frames 
these deficiencies in categories like interest group politics, rent seeking etc. All 
these problems can be traced back to one fact, namely the proportionality of the 
degree of responsibility exercised in making decisions to the degree to which the 
decision-maker himself is immediately affected by the consequences of the deci- 
sion. If the proprietor of a resource makes a wasteful use of it, he incurs a ‘natural 
punishment’: the decline of his wealth. Is there a comparably stringent sanction 
for the misbehaviour of the state? The answer is no, since re-election of public 
officials is too loosely connected with single actions taken by them. It is no acci- 
dent that insights into political theory are thus connected with our earlier advo- 
cacy of autonomous responsibility expressed in market behaviour. The best 





Eeg 

56 See also M. G Kelman, ‘Choice and Unlty’ (1979) Wis L Rev 769, 796-797 and E. Mensch, Free- 
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reaction to the deficiencies shown by the state is to acknowledge strong individual 
rights like the right to pre-tax ownership. 

Instead of dealing with the problem of attenuation of responsibility within the 
public sphere, Murphy and Nagel commit themselves to a worst case scenario of 
uncontrolled individual interaction (Hobbes state of nature) and confront it with 
the image of a thoughtful state, which hosts an ideal decision-making process 
about fair outcomes. It is wrong for a discussion about the moral relation between 
market outcomes and state action to ignore the deficiencies of actual states on the 
grounds that they would not occur in an imaginary ideal political community. 
The Myth of Ownership deals, after all, with political philosophy. And in the poli- 
tical realm our moral categories need to reflect, to a certain extent, the structurally 
possible. It is of considerable relevance whether we acknowledge the individuals 
power to hold the state accountable if ıt demands some of her pre-tax ownership 
for state action, or 1f we choose to break this shield and refer the citizens to the 
general — and illusionary — claim to an overall just state. Murphy and Nagel are 
right in assuming that the entirety of state action needs to be morally legitimate, 
but they are wrong in concluding that this fact warrants the denigration of pre- 
tax ownership as morally arbitrary. They neglect how important specific rights 
like the prima facie protection of pre-tax income are for guaranteeing sufficient 
freedom in earthly states with their inevitable deficiencies. Respect for ownership 
is for this reason already part of a just state. 


CONCLUSION 


The Myth of Ownership is a remarkable book. Nonetheless, I have attempted to 
show that its conclusions about pre-tax ownership are deeply flawed. However, 
one should not conclude that the view presented in this review denies the legiti- 
macy of taxation at all. Even morally founded rights can be subject to justified 
exceptions, so Nozick’s audacious thesis, which sees taxation on par with forced 
labor, is not necessarily true. The perception of pre-tax property as a moral enti- 
tlement makes a prima facie case, which shifts the burden of proof to the taxing 
state. We have to think of legitimate taxation not, as Murphy and Nagel do, as 
transforming something meaningless into justice, but as giving up something 
morally valuable for the sake of an even more important value. It is legitimate to 
fund a reasonable amount of public goods by taxation: basic education, infra- 
structure, and defence are examples. These goods are indeed a precondition for 
the stable existence of a system of voluntary exchange, but cannot be created by 
private transactions because of market failure. Further, redistributive taxes are not 
out of the question. The authors rightly point to the fact that the legitimacy of 
redistribution not only depends on the moral status of private property, but also 
‘on what we think we owe to each other as fellow members of a society’ But 
strict scrutiny is advisable: we need to examine the extent to which unacceptable 
income distributions are really the result of markets, or rather of illegitimate 
state actions like subsidies and unwarranted regulations.” Thus, the rash call for 
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redistributive taxes while upholding the remaining regulatory regime could be 
tantamount to sending a thief to catch a thief To recognise this is nothing but a 
simple application of Murphy and Nagel’ correct claim that we need to evaluate 
the legitimacy of all state action. Furthermore, it is a consequence of the norma- 
tive relevance of pre-tax ownership that justifiable taxes need to be raised in 
accordance with the principles of vertical and horizontal equity criticised in The 
Myth of Ownership. The authors themselves have exposed serious violations of 
horizontal and vertical equity in the current tax system of the United States, for 
example the unlimited exemption of gifts and bequests from the tax base of 
donees, which in turn increases the necessary tax rate for other forms of income. 
The book is very illuminating in many details of just taxation and deserves careful 
attention. However, this cannot offset its main flaw, namely its lack of respect for 
ownership. 
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Loraine Gelsthorpe and Nicola Padfield (eds), Exercising Discretion: Decision- 
Making in the Criminal Justice System and Beyond, Uffculme Cullompton: 
Willan Publishing, 2003, 228pp, hb £30.00. 


This book, which arose out of two seminars devoted to the exercise of discretion 
in 2000-2001, brings together a number of academics who have independently 
researched and published on aspects of the criminal justice system: most notably 
Loraine Gelsthorpe, writing here on decision-making in the youth justice arena; 
Nicola Padfield, on the release of life sentence prisoners; Alison Leibling, on the 
exercise of discretion by prison officers; and Adrian Grounds, who has contribu- 
ted to two chapters on decision-making concerning mentally disordered offen- 
ders. The chapters to which they have contributed, for all are co-authored, reflect 
not only their pre-existing areas of expertise, but the unique experience of their 
collaborators, three of whom had completed or were completing their PhDs in 
the field. It is no surprise therefore that these chapters are rooted ın empirical evi- 
dence. Together with a fascinating and timely chapter by Leanne Weber, on the 
decision-making of immigration officers about asylum seekers, they constitute a 
treasure-trove of insightful detail about the factors that appear to have influenced 
the exercise of discretion ın a number of relatively hidden decision-making con- 
texts. In so doing, the editors, looking from the perspective of the decision-maker, 
have addressed ‘the essential “blur” at the centre of their enterprise’ and more than 
met one of the book's objectives, namely ‘to tease out some of these uncertainties 
with which decision-makers operate’ (p 15). The book also benefits from an 
account by David Thomas of the development of judicial discretion in sentencing. 
This historical analysis contrasts markedly with the other included areas since the 
act of sentencing is both more public and has been subject, as Thomas notes, to a 
sophisticated system of regulation (part statutory, part self-imposed). Yet senten- 
cing curiously remains one of the most contentious and arguably misunderstood 
(by the public at least) areas of discretionary decision-making. Finally, Keith 
Hawkins, well-known for his seminal contributions to the theory and practice 
of the exercise of legal discretion, contributes to justifying the book's ‘beyond? 
criminal justice title, for his cogent arguments about how discretion should be 
studied and understood are as applicable outwith criminal justice contexts as they 
are within them. 

However, at the heart of the book lie a number of paradoxes, in part stemming 
from Hawkins’ analysis and critique. Hawkins notably asserts that ‘discretion, like 
matter, is indestructible’ (p 204). Yet the editors identify the book's ‘modest aint as 
being ‘to add to a descriptive understanding of the uses of discretion in contem- 
porary criminal justice and related circles. In this way we believe that it will help 
to keep debates about the meaning and uses of discretion alive’ (p 16). Are such 
debates, as this implies, endangered? From the chapters included here, it would 
seem that the enterprise of charting the exercise of discretion in both accessible 
and less accessible domains has only just begun. The second paradox is also 
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discernible in Hawkins’ contribution. Knowledge of the various factors that 
might influence decision-makers, both properly and improperly, is not the same 
thing as an understanding of why they make the decisions they do. The latter has 
to be the central objective of decision-making research. The empirical chapters 
shed light on the influences; whether they can do the same for the ‘why? question 
is unclear. For decision-makers are subject to their own experiences and track~re- 
cords, thus each will have his or her own decision-frame, which, according to 
Hawkins, constitutes a unique structure of knowledge, experience and values that 
provides an interpretative tool for the decision-maker. In short, each decision-ma- 
ker will see the case differently and so each case cannot be treated solely on its 
own merits. Accordingly, the empirical chapters show admirably what it has been 
possible to do, and yet they all fall short of Hawkins’ ideal prescription. 

Hawkins also draws attention to what he calls the three silences of research, 
silences that apply to a greater or lesser extent to each of the chapters. Whilst I 
cannot do justice to these here, they are, crudely: the failure to focus on wider 
forces, namely, not only the decision-maker’ ‘frame’ but also their ‘field’ (factors 
such as the prevailing political temperature, legal and organisational mandates and 
other features of the surrounding context); the importance of others with interests 
in the decision, such as the subjects of the decision and its potential audiences; and, 
finally, the influence of parallel and serial decision-making (to what extent are 
other decisions anticipated and do prior decisions limit the true exercise of discre- 
tion?) To this final factor can be added the questions: what difference does it make 
uf decisions are made by individuals or in a group setting? And what prior experi- 
ence does the decision-maker have in dealing with similar cases? Then there are 
questions about the extent to which the research uncovers mere correlations rather 
than the true causal basis of decisions, and whether from the decision-maker’s 
perspective decisions are instrumental or expressive. In short, Hawkins establishes 
a correct but impossible agenda; will this deter future studies of the exercise of 
discretion (and hence contribute to its death)? I doubt it, for too much research 
now risks being conducted in partial ignorance of what has gone before. So the 
endeavour will be launched and come back into port, if not fatally holed, at least 
subject to the criticism of ‘if only the researchers had asked... ... *. So, whilst 
these empirical studies help us to know more, the context in which they are set — 
Hawkins’ long list of questions — also causes us to question how certain we are 
about what we know. 

A third paradox centres on the influence of individual decision-makers. There 
appears to be agreement that individuals can exert a powerful influence on the 
outcome of decisions across a number of different settings; within these chapters 
Holloway and Grounds chart the critical influence of the Responsible Medical 
Officer (and, where present, of independent psychiatric opinions) on the decisions 
of Mental Health Review Tribunals, and Weber's work with immigration officers 
is equally compelling in this respect. Indeed, I was intrigued by reference to the 
work of Kelman and Hamilton on socio-political orientations towards authority 
(Crimes of Obedience: Toward a Social Psychology of Authority and Obedience (1989)). 
These researchers concluded that three scales captured peoples approach towards 
authority and, whilst many people were a combination of all three, some indivi- 
duals were marked out by their preponderance to be either rule, role or value 
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oriented. Weber, in her analysis of immigration officer decision-making, draws 
on this approach and concludes that it is possible that a small number of officers 
who define their role in terms of controlling entry might be responsible for a 
disproportionate number of decisions to detain at ports (p 182). Individuals 
who are role oriented, she suggests, might be described as broadly authoritarian, 
with a strong identification with organisational or societal norms. I was intrigued 
by this proposition since I was not familiar with Kelman and Hamilton’ analysis, 
but clearly ought to have been, since my own work on decision-making by 
mental health professionals (Decisions and Dilemmas: Working with Mental Health 
Law (2003)) proposed a similar tripartite division between Clinicalists’ (who, 
to simplify somewhat, would be role oriented), ‘legalists’ (rule onented), and 
‘ethicists’ (value oriented). It is, of course, both comforting and disconcerting 
to discover that little is new. But the paradox is that whilst we can agree that 
individuals are important, the question becomes: which individuals at what 
point? For, as Keith Bottomley has observed (Decisions in the Penal Process 
(1973)), outputs from one part of the criminal justice system are inputs to 
another part; and as Padfield, Leibling and Arnold show here, many of the deci- 
sions of the parole board have in effect been made for them by other decision- 
makers, most notably prison officials deciding about classification, and prisoners 
denying guilt. Equally, who selects and appoints particular decision-makers 
to particular roles can be critical. The locus of the key decision-makers is thus 
slippery. 

In their excellent introductory chapter the editors try to pin down what consti- 
tutes discretion. In asserting that it is not discrimination (by which they mean un- 
favourable treatment based on improper grounds where there are few guidelines 
as to how a decision should be taken) or disparity (being treated unequally in 
simular circumstances — which often reflects a failure to apply existing procedural 
guidelines) they locate discretion in a terrain where there are sufficient guidelines 
but where something more is required, something to which rules are not central. 
And, whilst Hawkins memorably notes that rules are something that decision- 
makers can cling to, an anchor in uncertain waters’ (p 206), it is evident from all 
that is said here that rules can be enforced in unanticipated ways or made redun- 
dant by precautionary decision-making (to make the decision palatable to the de- 
cision-maker) or by negotiation (to attain consistency between cases). Discretion 
is thus the difference between what the law says, and how it is operated. It is the 
leeway for officials to make choices. Discretion can produce justice where there 1s 
a need to balance consistency and individualised treatment, it enables the use of 
compassion or forbearance. Or, as is helpfully illustrated by Nigel Walker (Aggra- 
vation, Mitigation and Mercy in English Criminal Justice (1999)), mercy 1s more than 
justified mitigation. One example: he who purchases a parking ticket but fails to 
display it may nonetheless have the penalty rescinded as the result of a frank ad- 
mission of his own stupidity in putting the ticket in his pocket and not on the 
windscreen. Here lies a final paradox: in attempting to define what discretion 
properly is, the ground ıs both narrowed and made more ephemeral. Accordingly, 
in asking what discretion 1s, how it can be evaluated, what constraints there are on 
its exercise, whether it is legitimate, and how it operates in different dec- 
sion-making arenas, this book sets itself a difficult target. Its undoubted merits 
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lie perhaps not in whether these questions are answered, but in the details and 
distractions that the journey provides. 


Jill Peay* 


William Twining and Iain Hampsher-Monk (eds), Evidence and Inference in 
History and Law: Interdisciplinary Dialogues, Evanston, IL: Northwestern 
University Press, 2003, 354pp, hb £66.95, pb £17.65. 


William Twining and Jain Hampsher-Monk have put together a unique, challen- 
ging, and innovative collection of inter-disciplinary essays on the logic of rational 
proof. The central thesis of this book is that the principles and standards for the 
correct evaluation of evidence and facts are the same in disciplines such as law, As- 
sytiology, economic history, musicology, political theory, and theatre iconography. 
Simply put, the claim it that the logic of proof ıs objectivist ın the sense that the prin- 
ciples and standards for the assessment of evidence and fact are valid across many 
disciplines. The authors describe this objectrvist claim as ‘Twining’ hypothesis’ — 
an hypothesis that Twining himself does not necessarily accept: 


Notwithstanding differences in (i) the objectrves of our particular enquires, (i) the 
nature and extent of available source matenal, (iit) the culture of our respective disci- 
plines (including their histories, conventions, states of development, etc), (1v) national 
backgrounds, and (v) other contextual factors, all of our projects involve, as part of the 
enterprise, drawing inferences from evidence to test hypotheses and justify conclu- 
sions, and the logic of this kind of enquiry is governed by the same principles (p 4). 


Chapter 1 lays the theoretical foundations for the objectivist claim of the book, 
while the remaining eight chapters test Twinings hypothesis with six case studies. 

Chapter 1, by David A. Schum, 1s an exposition of some of the structural prop- 
erties of evidence and inference. Schum’ basic claim is that rational proof in any 
discipline is an admixture of structural and domain-specific properties. Structural 
properties are those ‘substance-blind inferential properties of reasoning that are 
common to various fields of inquiry ın which we draw conclusions from fact 
and evidence. Schum divides these inferential properties into two broad types: 
those that are about the credibility of evidence, and those that deal with the relevance 
of evidence. Credibility issues are encapsulated by the question: ‘how [does] the user 
of evidence (the person drawing the conclusions from it) stand in relation to the 
evidence? The relevance dimension involves the question: how does the evidence 
stand in relation to the hypotheses of interest or matters to be proven?’ (p 15—16). 
In addition to the credibility and the relevance dimensions of evidence, Schum 
also admonishes that, since we never evaluate evidence in isolation from 
other items of evidence, we need to pay serious attention to how various items 
of evidence combine to support (or refute) a conclusion. 
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Another important substance-blind attribute of evidence that Schum empha- 
sizes 1s the role of standpoints in evidential reasoning. Schum, along with Terence 
Anderson and William Twining, has stressed the point that it is important to clar- 
ify one’s standpoint (or perspective) before analysing inferences that are based on 
evidence. This is because analysis of evidence is always dependent upon the user of 
evidences functions, roles, time, and context. In many ways, Schum’s contribu- 
tion to the book is the key to understanding the six case studies of this collection. 

Chapters 3, 4 and 5 deal with the question: when did the cuneiform script of 
the Sumerian language ‘die’? Chapter 3, entitled ‘the Last Wedge’, is the text of 
Mark Geller’s inaugural lecture at University College London in December 
1994. Geller concludes that the language was very much alrve until the third œn- 
tury AD. This is followed by a chapter in which Terence Anderson subjects Geller’s 
arguments to rigorous Wigmorean analysis in an effort to find out whether the 
evidence adduced by Geller in his arguments truly supports his conclusion about 
the date this language ‘died. In their Analysis of Evidence (1998, pp 117-148), Ander- 
son and Twining had developed a seven-step protocol for applying Wigmore’ 
chart method of analysis to evidence. Anderson applies this protocol to Geller’s 
argument and arrives at the conclusion that, when decomposed carefully, Geller’s 
arguments do not support the conclusion he draws from them. Despite this nega- 
tive conclusion, however, Anderson stresses various key points: (1) that the princi- 
ples of logic used in the analysis of legal evidence appear to be the same as those 
used in Assyriology; (ii) that Wigmore’ chart method for the analysis of masses of 
evidence can be used in disciplines other than law—the discipline for which it 
was originally designed; and, (iii) that although these principle may be the same, 
we should not underestimate the importance of the domain-specific knowledge 
of each discipline for the evaluation of evidence. Each domain of inquiry has its 
own stock of knowledge, its own set of generalizations, and other background 
assumptions that may not be shared by other domains of inquiry. This domain- 
specific knowledge, Anderson admonishes, may be the main impediment to in- 
ter-disciplinary dialogue. 

Geller, however, has some doubts about Wigmorean analysis. In Chapter 5 he 
responds by expressing reservations about the adequacy of the chart method in 
fields such as Assyriology. Geller suggests that a different type of logic might be 
required for Assyriology. As we shall see, I think Geller has raised an important 
point which the objectivist claims of Twinings hypothesis has to address. 

Another chapter worth highlighting is Iain Hampsher-Monk’s ‘Evidence and 
Inference in the History of Political Thought The Case of Lockes Theory of 
Property’. This deals with the idea of property rights in John Lockes writings: 
what justifies an individuals claim that s/he has individual property rights to 
own land or goods? Hampsher-Monk considers the ambiguity that 1s evident in 
John Locke's justification of individual property rights. On the one hand, Locke's 
conception of property appears to be an individualist and absolutist one in which 
he identified property as ‘the highest right a man can have to a thing’ (p 340). On 
this interpretation, Locke appears to be an apologist for capitalism; an apologist 
who accepted that individuals who owned land and goods could themselves 
decide who should inherit such privately owned property. On the other hand, 
however, Locke also appreciated the needs of individuals who owned little or no 
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property just as much as he appreciated the significance of having an orderly and 
efficient government. Given that the government of England then was monarch- 
ical, Locke appears to be caught in the horns of a dilemma: how could he justify 
the private ownership of property and at the same time maintain that ‘we are 
duty-bound to be concerned about the preservation of others who are also [Gods] 
creations (p 341), especially in a society where the legitimate government is a 
monarchy? Hampsher-Monk suggests that this ambiguity is due to the ambigu- 
ity of historical context in which Locke wrote his works and that if we distinguish 
Locke's intellectual concems about the basis of the property rights of individuals 
from. his political concems (which were affected by the form of government that 
was then in power) this ambiguity could be resolved. In Hampsher-Monk’ argu- 
ment, therefore, standpoint-related issues are of importance: we need to clarify the 
context within which an analysis is being given just as much as we need to clarify 
the objectives of those doing the analysis. 

This book challenges some widely held assumptions about legal reasoning. 
Some accounts of legal reasoning uphold what we may call the speciality thesis— 
the thesis that law is a complex network of rules of a particular pedigree, and that 
a study of these rules is the key to the proper understanding of legal reasoning and 
inference. Whist this collection of papers does not undermine the claim that rules 
are of importance to the logic of reasoning in law, it undoubtedly challenges the 
assumption that an understanding of rules is enough for the evaluation and assess- 
ment of evidence and inference in law and other disciplines. Therefore we also 
need to pay serious attention to substance-blind attributes of evidence and infer- 
ence if we truly wish to understand the process by which we arrive at conclusions 
in law. What is more, the principles that are operative in law are the same sorts of 
principles that govern, or at any rate moderate, the correct appraisal of evidence in 
other disciplines. Cascaded inferences, reliance on unstated generalisations, and 
standpoints, are all substance-blind properties of reasoning that law shares with 
other fields of evidential reasoning. 

One main issue that none of the essays in this collection grapples with is the 
potential problem of relativism that may arise from the use of standpoints in the 
analysis of evidence. As explained above, standpoints are about perspectives. Speci- 
fically, the claim is that the analysis of evidence is always a dependent upon the 
context, time, and roles of the analyst. Although there are various versions of re- 
latrvism, according to one version of it, relativism is the position that all assess- 
ments are relative to some standard or context, and that the adequacy of a 
position or claim has no validity outside of its associated standard, perspective, 
or context. 

This version of relativism 1s about the cognitive status of justifications. It is not 
a thesis that merely documents variations, disagreements, and/or differences in fac- 
tual and theoretical claims. Let us call this version of relativism cognitive relativism. 
For the cognitive relativist, if a theory T; upholds S, (where S is a set of principles, 
rules and standards for the appraisal of T;), and another theory T3 upholds S, 
(where S, is a rival set of principles, rules and standard for the appraisal of T3} 
the claims and conclusions arrived at by T; on the basis of S, have no validity out- 
side of T; and its associated S4, So when there is a clash between T; (with its asso- 
ciated S,) and T; (with its associated by S2) we cannot rationally resolve this clash. 
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In fact, we will have to proclaim that these rival theories (and their associated 
standards) are both correct! The problem, of course, 1s that when standpoints (ie, 
contexts, time, roles, functions, etc,) are so radically divergent, it would be impos- 
sible to evaluate one theory on the basis of the standards of another theory. So, if 
we press the importance of standpoints too far, we run the risk of claiming that 
radically different, contradictory, and/or divergent analyses of the same evidence 
are both correct. But this runs flat in the face of the objectivist assumptions of 
Twinings hypothesis. 

This is not just philosophical waffle because the essays of Anderson and Geller 
exhibit the problem of relativism quite clearly. In his response to Andersons Wig- 
morean analysis, Geller comes very close to espousing cognitive relativism when 
he questions ‘whether Wigmorean analysis has found a flaw in the argumentation, 
or whether other kinds of logic were used in the original article which could not 
be fully appreciated or comprehended by Wigmorean methods of analysis’ (p 216). 
Geller further claims that: 


What is possible or at best even plausible is most often not provable, nor can such 
propositions stand up to the scrutiny of Wigmorean analysis. . . . I would therefore 
argue that strict logic and a sequence of proposition do not always offer what 1s 
required in the field of Assyriology, but rather that we start from trying to ask the 
umprovable and the unarguable . . . (p 230). 


But herein lies the dilemma: either Geller’s claims about the death of the Sumer- 
ian language are true, in which case, Andersons Wigmorean analysis of the evi- 
dence is false, or the Wigmorean analysis of the evidence is correct, in which case 
Geller’s conclusions are incorrect (or are, at any rate, not adequately supported by 
the evidence he adduces). Hampsher-Monk’s analysis of Locke's argument also 
illustrates the problem. It is not enough to say that Locke the intellectual might 
have been an apologist for capitalism (and as such accepted the individual's abso- 
lute right to property), while Locke the politician recognised the need to balance 
an individuals rights against the rights of others within a monarchical form of 
government (and as such he placed some limits on individuals’ property rights). 
‘These two positions appear to be ın conflict and explaining them as products of 
different standpoints merely pushes the problem back one step. How should we 
reconcile these two conflicting standpoints ın the writings of the same person? 
Despite my quibble on standpoints and their potentiality for relativism, Twin- 
ing and Hampsher-Monk’ admirable collection is a timely and valuable addition 
to contemporary scholarship. No scholar working in law can afford not to con- 
sider its implications for the study and understanding of evidence and inference. 


Kola Abimbola* 








* Faculty of Law, Unrvernty of Leicester. 
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Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The World Trade 
Organization: Law, Practice, and Policy, Oxford: Oxford University Press, 
2003, civ + 666pp, hb £110.00. 


Founded at the end of World War II, the World Trade Organisations (WTO) ill 
fated progenitor, the International Trade Organisation, was intended, as an agent 
of open trade, to complement its sister organisations, the International Monetary 
Fund (IMF) and the World Bank, the other two Bretton Woods international 
economic institutions. The intellectual soundness of this arrangement has never 
been seriously doubted. Nor has the wisdom and beneficial outcome of open 
trade. Indeed, as late as September 2003, the IME World Bank and the Organisa- 
tion for Economic Cooperation and Development reiterated that international 
trade is the engine for economic growth for poor and rich nations alike and that 
promoting trade is a sine qua non for global economic prosperity. Yet behind these 
important admissions by globalisation’s most active proponents lies a troubling 
reality: for the WTO is often talked about more in condemnation than in praise, 
and debated in circumstances usually marked by a lack of candour, perspective 
and vision. The WTO — arguably the most public face of a globalising world — 
has come to symbolise the ignominious aspects of globalisation. For anti-global- 
ists, the WTO, as much as the IMF and Wodd Bank, is guilty of unbridled and 
self-serving capitalism that pushes the agenda of wealthy nations at the expense of 
developing ones, while simultaneously hurung the poor, the developing nations, 
the environment, the workers and people’ health. For pro-globalists, the WTO is 
misunderstood. As an intergovernmental organisation, it is as good (or bad) as the 
sovereign member states that constitute it For better or for worse, it cannot have 
an independent mandate or programme that is not directly traceable to the wishes 
or directions of its members. In their view, more or less like the United Nations, 
the WTO tends to display the same power inequalities and interests dissimilarities 
that characterise the relationship between the United States (US), the European 
Union (EU), Japan and others (in blunt terms, the wealthy nations) on the one 
hand and generally the poor South on the other. Pro-globalists would comment 
that this is simply the way the cookie crumbles. 

In this context, Matsushita, Schoenbaum and Mavroidis have made a welcome 
and strikingly ambitious attempt to offer a sober and realistic assessment of what 
the WTO is, what it is not, and what ıt can be. Written luadly and comprehen- 
sively by three important commentators, The World Trade Organization un-tethers 
WTO jurisprudence and practice from some core assumptions: most provoca- 
tively the assumption that the WTO is beyond redemption or is just too complex 
and unwieldy to comprehend, analyse and reform. Remarkably, the authors deny 
that the WTO is a force of oppression, exploitation and injustice. Cognisant of the 
heat, if not the light, generated by the competing views for and against the WTO, 
the authors have undertaken to ‘present a picture of the WTO on its own terms’ 
(p cii. The scope of the book is accordingly daunting and its value turns on the 
extent to which the authors succeed in both explaining the WTO and convincing 
readers to accept the force of their arguments. 

The explanatory programme of the book can be seen in five broad divisions 
between its 21 chapters. The first part identifies and critiques the law of the WTO, 
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what the authors appropriately term ‘institutional law’. The second develops a 
more robust foundation of the content of WTO obligations. The third explores 
the controversial issues of unfair trade measures lately caricatured as subsidies and 
dumping. In the fourth part the authors discuss global trade and the social concerns 
it raises. In the final part they offer their own views on the future of the WTO. 

In Chapters 1—5 on institutional law, Matsushita, Schoenbaum and Mavroidis 
juxtapose the hard law of the WTO with the theories and practices of public in- 
ternational law, and do the necessary groundwork to prepare public international 
law for the immunent influence of WTO hard law. Of interest are the arguments 
that the WTO dispute settlement system is the single most visible strength of the 
organisation; that the sources of WTO law are the constituent agreements, the 
reports of the panels and the Appellate Body, and principles of public interna- 
tional law; that the remedies for breach of WTO commitments are insufficient, 
and at times inappropriate; and that in the domestic legal systems of the US, the 
EU, and Japan, WTO law has no direct effect. This is all largely correct, although 
some clarifications are needed. While the revolutionary character of the WTO 
dispute settlement system is often a source of pride and commendation, it is dis- 
concerting, even to the current head of the WTO, that both the US and the EU 
inadvertently encourage trade disputes before the WTO by their constant bicker- 
ing over trade practices. Openness has come to be a distinguishing mark of the 
WTO Appellate Bodys proceedings and it is a grave omission that the authors 
have not anticipated how, drawing from the lessons of this adjudicatory experi- 
ence, democratic processes may similarly be injected into all WTO deliberations. 
And of course several portions of the GATT 1947 are directly applicable in the US, 
the EU, and several of their trading partners and thus the invocation of this 
instrument in litigation before courts in those states is distinctly possible. 

Chapters 6-11 develop a compelling analysis of the content of WTO obligations 
seen in the context of impediments to open trade. The details are naturally compli- 
cated, but the general picture that emerges is not. Matsushita, Schoenbaum and 
Mavroidis acknowledge that even in the midst of globalisation — indeed, despite 
the WTO — ‘trade barriers still exist’ (p 112). They identify several types of barriers 
— tariffs, quotas, state monopolies, technical barriers, health and safety measures, and 
sectoral market access — all intended to liberalise trade while tempering that with 
safeguards. WTO unfair trade practices are further discussed in Chapters 12 and 13 
under the headings subsidies, countervailing duties and antidumping. Few issues 
within the WTO are as topical and divisive as these. In fact, agro-business subsidies, 
euphemistically called farm subsidies, were the signature issue that helped collapse 
the September 2003 5" WTO Ministerial conference in CanGun, Mexico. Here, the 
connection between agriculture and rich and poor nations warrants mention. Agri- 
culture is the key export industry for numerous developing nations, and a highly 
influential lobby industry in the West. Thus agriculture is a topic particularly prone 
to being used for selfinterest. But self-interest in global trade is not confined to 
agriculture. Indeed, the recent unprecedented rise in protectionism, most glaringly 
exemplified by the US's imposition of tariffs on steel imports, demonstrates the 
power of self-interest in making trade decisions. At a time when nations are 
expected to engage in open trade with one another, protectionism for whatever 
reason or however justified, dangerously plays into the hands of anti-globalists. 
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As the overwhelming majority of WTO member states are developing nations 
and belong to several regional blocs, it is fitting that Chapters 14 and 15 are de- 
voted to regionalism and developing nations. Motivated by politics more than 
anything else, the WTO regime deliberately undermines its non-discrimination 
principle by permitting regional trading blocs that exclude non-members (even if 
they are WTO members), and by allowing special and deferential treatment for 
developing nations. Virtually all economists are convinced of the undesirability of 
bilateral and trilateral free trade arrangements, and have depicted them as snake oil 
economics that poses a serious threat to the WTO's multilateral trading system. Yet 
politicians all over the world do not listen to these observations. And they are able 
to use the WTO regime to further their political agenda of tying up the entire 
world in multiple, competing and criss—crossing free trade arrangements that will 
reach the 300 mark sometime soon. 

Chapters 16-20 feature a refreshingly non-polemical discussion of non-trade 
issues, which include competition policy, investment, and the protection of the 
environment, health, and labour rights — the engine of much anti-WTO senti- 
ment. It is pleasing to see that Matsushita, Schoenbaum and Mavroidis establish 
a connection between trade and the environment. But it is puzzling that they do 
not find a similar connection between trade and labour rights. This uncoupling is 
hard to fathom and ıt is not helped by the authors’ assertion that labour standards 
will continue to be linked with trade. . . in certain peripheral ways. . .’ (p 604). 
Another shortcoming with the analysis here is that the question of whether the 
WTO is about ‘free trade’ or &anti-protective measures’ — prominent in recent 
WTO case law — remains critical and continues unanswered. 

Finally, in Chapter 21, the authors gaze into the crystal ball and predict the 
future challenges for the WTO. After acknowledging that the WTO can easily 
face a crisis of legitimacy and credibility if it does not reform, they advise it, in 
concert with sister organisations, to manage globalisation and its attendant dislo- 
cations; ameliorate poverty in the developing nations; and end the divide between 
the rich North and poor South. This is an appropriate exhortation, especially if 
trade liberalization is to garner widespread acceptance. 

The World Trade Organization is long, dense and authoritative — qualities that ne- 
cessarily make this review impressionistic. The book is an exercise in elucidation. 
Its strengths are the depths of its analysis and the clarity of its arguments. Its weak- 
ness is its admission that it is pro-WTO — a stance that could easily have under- 
mined a balanced presentation. Fortunately, it has not. What is more, the authors’ 
position is convincingly argued. Their book can be recommended to lawyers, 
economists, political scientists and interested lay readers for two main reasons. 
Firstly, because this is one of the rare lucid guides to an important subject. And, 
secondly, because like Matsushita, Schoenbaum and Mavroidis, all of us need to 
reflect deeply and honestly about trade in the new wave of globalisation. 


Bongi D. D. Radipati* 





* Department of Law, Univernty of Botswana. 
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Laura S. Underkuffler, The Idea of Property: Its Meaning and Power, Oxford: 
Oxford Unrversity Press, 2003, xxv + 163pp, hb £45.00. 


The title of this book suggests a work exploring fundamental questions about the 
meaning of property. Its focus, however, is largely limited to the protection of 
property rights from state interference pursuant to constitutional clauses requir- 
ing that compensation be given for property taken by the state for public use. 
Generally, the dispute in these cases is not so much about whether the rights in 
question are proprietary — plainly owners would be protected from the interfer- 
ences at issue were they the result of the actions of a private individual. The ques- 
tion, rather, is whether such interferences are regulated by relevant constitutional 
arrangements. As a result, the book deals relatively briefly with analytical ques- 
tions as to what distinguishes property nghts from other rights and not at all with 
normative questions as to what leads the common law to protect someone’ use 
and enjoyment of a particular resource. 

At first sight, the meaning of ‘takings’ clauses might seem clear enough. On the 
one hand, the state cannot expropriate individuals’ property for 1ts own purposes 
without paying compensation; on the other hand, these clauses do not place any 
restriction on the mere ‘regulation’ of property. In practice, such a distinction is 
difficult to maintain, and courts interpreting such clauses are tempted to conclude 
that at some point the regulation of property, while falling short of an act of phy- 
sical expropriation, may impose such a severe restriction on an owner’ rights that 
it should be treated as a taking. The urge to respond in this way to regulations that 
so dramatically limit owners in their use and enjoyment of land that their effect 
might be compared with expropriation is understandable. However, the inability 
to delineate clearly the distinction between mere regulation and a regulatory tak- 
ing’ draws the courts into controversial ad hoc assessments that inevitably have a 
political flavour. While English courts have been rather ambivalent about inter- 
preting takings clauses in this way, the United States Supreme Court embraced 
the concept of regulatory takings in Pennsylvania Coal Co v Mahon 260 US 393 
(1922). The American legal community has wrestled with the implications of this 
decision ever since, and it is the struggle to constrain the law of regulatory takings 
within a satisfactory conceptual framework that 1s at the core of Laura Underkuf- 
fler’s book. 

Underkuffler notes that there 1s apparent inconsistency in takings cases in 4 
American law: property nghts are sometimes strongly protected while at other 
times interferences with these rights are readily permitted. Her objective is to de- 
monstrate that, beneath this apparent chaos, it is possible to identify a deep analy- 
tical structure that explains property's variable power. Underkuffler develops a 
distinction between different conceptions of property apparent in the judicial 
treatment of takings cases. In her view, a court’s choice of a conception of property 
involves four dimensions that she identifies as follows. First, the ‘theoretical’ 
dimension refers to the selection, explicit or implicit, by the judiciary of a theory 
of rights. Secondly, the ‘Spatial dimension’ concerns the determination of the 
objects of proprietary protection for the purposes of takings law. Thirdly, the issue 
of ‘stringency of protection’ involves the question as to whether the courts treat 
particular rights in the bundle that makes up the owner’ property as subject to the 
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same level of protection, or whether the protection offered might vary according 
to the importance attached to the given right. Finally, the dimension of ‘time’ con- 
cerns the question as to whether property is perceived of as static, providing an im- 
mutable level of protection, or whether it is instead interpreted dynamically so that 
the level of protection might alter to reflect changes in societal needs and attitudes. 
While the first dimension identified by Underkuffler is concerned with the sources 
and content of proprietary rights, the latter three dimensions are principally con- 
cemed with the protection afforded to such nghts for the purposes of takings law. 

Underkuffler suggests that her analysis can throw light on the law of takings as 
a whole. The implication is that instances of expropriation proper and regulatory 
takings do not raise fundamentally different issues. This 1s difficult to accept. The 
questions faced by a court in a paradigmatic case of expropriation are relatively 
straightforward. Where private property is physically expropriated for public 
use, the owner has a right to compensation — no issues of ‘stringency of protec- 
tion’ or of temporal changes in the protection afforded to rights arise. It is only in 
the context of questions of regulatory takings that such considerations need to be 
addressed: if the concept of regulatory takings were not constrained, any govern- 
mental regulation of property would be prohibited. 

In the second part of her study, Underkuffler builds on her analysis of the dif- 
ferent dimensions of property to identify two visions of property in American 
takings law. An ‘absolutist’ conception that provides that property is at least pre- 
sumptively afforded protection against the exercise of public power is contrasted 
with a weaker ‘operative’ conception of property that assumes neither that all 
rights of property are protected equally nor that such rights are immune from 
the possibility of change in response to shifts in perceived societal needs. 

According to Underkuffler, the ‘absolutist’ conception of property assumes 
only that owners’ rights are ‘presumptively’ protected, and these rights might be 
overridden by public interests of a particularly compelling nature. Yet in the case 
of paradigmatic instances of expropriation, this is simply not the case. We would 
hope that such expropriation is motivated by a compelling public interest, but 
this is not ordinarily an issue that is determined by the court. After all, even if 
the public interest in question is utterly compelling, a taking still requires com- 
pensation. Instead, the nature and validity of the public interest in question is 
likely to become an issue only in the context of regulatory takings. 

In Underkufffer’s view, the key to understanding why some rights of property 
are strongly presumed to trump collective goals while others are protected only 
weakly is that, like other rights, property nights are reason-dependant’ That is to 
say that rights are protected for particular reasons that circumscribe the circum- 
stances in which they can be successfully asserted against competing public inter- 
ests. According to this view, nghts will enjoy presumptive power only where the 
core values underlying the right that is asserted are different from the values that 
underlie the competing public interest. 

Again, it is difficult to see that this analysis has any application to conventional 
takings cases. Underkuffler argues that the reason compensation is required in 
cases where a claimant’ title is expropriated is that these are instances in which 
the core values underlying the public interest in question are different from the 
values underlying the protected right. She illustrates this point with the example 
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ofa taking of land to construct a public highway. The reasons we protect the own- 
er’ title (considerations of autonomy, moral desert and efficiency) are quite differ- 
ent from the public interest that is being promoted. Yet this need not always be the 
case. Imagine, for example, a law dictating that housing that was not being pro- 
ductively exploited might be seized and used to provide housing for the homeless. 
We might claim that the law promotes values similar to those underlying the 
claimed right. However, such an argument would be pointless: the physical ex- 
propriation of land 1s plainly a taking for public use regardless of its rationale and 
consequently must be compensated. Even in regulatory takings cases, it is difficult 
to see that the nature of the values underlying the parties’ competing claims can be 
as important as Underkuffler suggests. The degree of the interference entailed by a 
regulation is likely to be seen as at least as important a consideration. 

Underkuffler’s analysis of a number of controversial regulatory takings cases 
largely serves to demonstrate that the values underlying particular proprietary 
rights and conflicting state regulation can readily be interpreted in quite different 
ways. For example, she uses her analysis to justify the controversial decision in 
Loretto v Teleprompter Manhattan CATV Corpn 458 US 419 (1982), where a regulation 
requiring landlords to allow television cables to be laid to service tenants was de- 
clared to be a taking. Underkuffler argues that, while a landlords right to exclude 
serves to promote his or her autonomy, the objective behind the regulation in 
question was merely the promotion of cable television. This is a rather uncharita- 
ble interpretation. The statute could equally be interpreted as promoting the 
autonomy of tenants, which would suggest it was a case in which the competing 
interests were so closely related that the right in question should not have been 
presumed to be privileged. 

Difficulties in the characterisation of the rationales underlying property rights 
and interference with those rights are equally apparent in Underkuffler’s analysis 
of cases of environmental regulation. She concludes that the values underlying 
owners claims and the competing public interest asserted are the same because 
landowners’ actions affect the land of others as well as ther own. However, an 
owner’ claim to utilise his or her land and the public interest in having the quality 
of land preserved could just as easily be said to be concerned with the promotion 
of rather different values. 

Underkuffler draws some useful analytical distinctions in this work. Certainly, 
the idea that the relationship of the values underlying private property nghts and 
the objectives behind state interference with those rights is a crucial consideration 
for determining whether or not interference with the use and enjoyment of prop- 
erty should be characterised as a taking is intnguing and merits further considera- 
tion. However, it is, in itself, unlikely to provide the key to dealing with the 
problems faced in this field. This is an interesting but ultimately unpersuasive at- 
tempt to unlock the mysteries of this area of law. It would seem that, if the law of 
takings does indeed have a hidden structure, it has yet to be revealed. 


Craig Rotherham" 





*Univermty of Notungham. 
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Catherine Dupré, Importing the Law in Post-Communist Transitions: The 
Constitutional Court and the Right to Human Dignity, Oxford: 
Hart Publishing, 2003, xx + 217pp, hb £35.00. 


Following the revolution of 1989 and the reorganisation of the Hungarian Con- 
stitutional Court in the early 1990s, the justices of that court faced a rather sticky 
jurisprudential problem. Although a completely new Hungarian constitution 
had not been produced following the overthrow of the Communist regime, the 
constitution had been revised, as it would continue to be revised throughout the 
1990s, and it seemed incumbent upon the court to reframe the protections it of- 
fered in accordance with a more liberal, that is to say, individualistic, standard. The 
situation of the court was complicated by the piecemeal nature of Hungarian 
constitutional reform during the 1990s, which produced a document which was 
often ambiguous and apparently contradictory. 

By revising, rather than withdrawing, the Communist-era constitution, the 
fagade of legal continuity was preserved, and the terms of reference for the court 
were largely set. If Hungarian lawyers had adopted a new grundnorm it would not 
be made explicit. Instead, the Constitutional Court chose to adopt a high form- 
alist approach to adjudication, while acknowledging, without explicitly relying 
on, the changed ideological underpinning of the state. In its way, this was the 
most radical possible reform for a legal system which had previously determined 
the meaning of its laws on explicitly ideological grounds, rather than through the 
application of formal legal reasoning. 

The task of the Hungaran Constitutional Court was, thus, the re-interpreta- 
tion of an established constitutional structure in line with what were intensely 
ideological goals, without acknowledging either the ideological nature of its in- 
tentions, or the purposive nature of its reasoning. This task was made substantially 
more difficult by the absence of a sub-structure of academic literature and inferior 
court decisions of the sort that apex courts in the common law system are com- 
monly able to draw on when shifting jurisprudential direction. Due to the unex- 
pected nature of the 1989 revolutions, and the hurried nature of the legal reforms 
that followed, there had not yet been time to develop a sufficiently formalist foun- 
dation for the changed construction of national authority in Eastern Europe. 

The response of the court to this very particular circumstance, and the degree to 
which this response informs the constitutional transitions of other post-Communist 
states, forms the basis of Importing the Law in Post-Communist Transitions. It is Catherine 
Duprés argument that the Hungarian court sought to address the need for constitu- 
tional re-interpretation through a very specific form of what Dupré refers to here, in 
opposition to Alan Watson’ concept of ‘legal transplantation’, as ‘legal importation. 

The starting point for the Hungarian courts project of re-interpretation was 
provided by Article 54(1) of the 1989 Constitution, which guarantees a right to 
human dignity. The court interpreted this right as being of fundamental constitu- 
tional importance in its own right, while also acting as a‘mother right’, capable of 
spawning other more numerous and specific guarantees. Dupré argues that 
although it is nowhere explicitly acknowledged, the foundation of the ‘human 
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dignity’ jurisprudence of the Hungarian court is to be found in the parallel juris- 
prudence of the German Constitutional Court. Various tables and charts are pro- 
vided to this effect, and much time is spent convincing us of the empirical 
correctness of this assessment. Indeed, it seems plain from both the specificity of 
their references to German law, as well as the recurrence of similarities in reason- 
ing between the two courts, that the human dignity jurisprudence of the German 
court has been a defining influence on the post-Communist Hungarian court. 
I cannot help but feel, though, that Dupré spends a disproportionate amount 
of time arguing for what is an obvious conclusion. Indeed, the intellectual 
influence of the human dignity jurisprudence of the German court is so widely 
acknowledged that it would be very surprising if it did not have a striking effect 
on any transitional constitution which contained a similarly phrased right. 

There are perhaps two reasons why Dupré is particularly concerned to establish 
the influence of the German court in this context. First, when one looks at the 
judgments of the Hungarian court, the influence of the German court is not quite 
as obvious as one might presume. Although German judgments are certainly 
discussed by the Hungarian court, this is equally true of the jurisprudence of a 
number of other western courts, without any being invoked as especially author- 
itative. The court does, however, refer to those rights present ın ‘modern’ constitu- 
tions as being of special relevance for its determinations. When other national 
courts are specifically discussed it seems only in order to indicate the breadth of 
the modern constitutional community, or the depth of its consensus on a particu- 
lar issue. The task with which Dupré has therefore concerned herself is the identi- 
fication of what the standards of this community are. 

The second reason why Dupré may be particularly concerned to establish the 
singular influence of the German court is that she views it as necessary for the 
second part of her project, which is to establish the prescriptive function of the 
so-called modern constitutionality identified by the Hungarian court. It is clear 
that for Dupré this is a very different question than sumply why the court chooses 
to identify this influence as modern, rather than German. 

The Hungarian court’ failure to identify its interpretive strategy for the right 
to human dignity as German in origin is relatively unsurprising in itself There is 
no question that the Hungarian Constitution forms the basic law of the state and, 
unlike the new South African Constitution, it does not provide for reference to 
foreign or international law for the interpretation of its provisions. To explicitly 
import the jurisprudence of a foreign court would depart from doctrinally accep- 
table forms of legal reasoning and would inevitably draw the accusation that the 
court was usurping the power of the legislature. 

Dupré argues that the court solves this problem by re-labelling the German 
jurisprudence on which it wishes to rely as modern ın order to position it as a sort 
of contemporary natural law vehicle. The concept of the modern lends itself very 
well to such use because of its essential ambiguity, being constructed partly from 
the idea of being up-to-date, and partly from a very specific idea of efficient 
design. It is, of course, as much of a mistake to think that modernity can be dis- 
tinguished from either of these two concepts as ıt 1s to think that post-modemnity 
1s a development of modernity, as opposed to a parallel cntical construction. The 
‘design’ element of modernity claims a degree of critical consensus, with an im- 


538 © The Modern Law Review Limited 2004 


Reviews 








plied appeal to globalisation and neo-liberalism, while the perennially ‘up-to- 
date’ appeal of the modern provides a claim to atemporality. The representation 
of consensus, when paired with its claim to atemporality, allows the court to 
import into its decisions supra-constitutional standards of political and legal 
reasoning, while presenting these as extensions of orthodox legal doctrine. 

Dupré is clear, however, that the reception of German jurisprudence by the 
Hungarian court was never unreflective. Indeed, at points she emphasises the real 
practical differences which remain between these two courts. This can perhaps be 
most clearly seen ın their very differing conclusions as to the legality of abortion. 
The point that Dupré makes is that the decision to import German jurisprudence 
was a political one. Although there were certain long-standing affinities between 
the German and Hungarian legal communities which made the decision to adopt 
German jurisprudence a convenient one, it would be a mistake to describe these 
affinities as determining the choice of the Hungarian court in this matter. German 
approaches were adopted because they served domestic legal needs, with condu- 
sions apparently dictated by the German court’s reasoning often being discarded 
in favour of ones more in keeping with Hungarian political and moral priorities. 

Indeed, given the often divergent conclusions of the Hungarian and German 
courts, the suspicion might be that the reliance of the Hungarian court on German 
jurisprudence is perhaps less resolute than Dupré wishes to make out. Setting aside 
the detail of this question for the moment, it seems to me that her concern to estab- 
lish the degree of German influence is, at least partially, influenced by her feeling that 
a natural law approach is inevitably monistic, that is, having to do with only one 
prescriptive source. Thus, to maintain her thesis as to the Hungarian court's prescrip- 
tive use of modern constitutionalism, the German court must be given overwhelm- 
ing precedence. Although this probably is the case for those models of natural law 
which operate within specifically religious contexts, I do not see why this is necessa- 
rily true outside of such contexts, or, indeed, why the description of modern as used 
here could not contain a complex of contemporary constitutional traditions while 
continuing to service her thesis as to the manner of its use by the court. 

However, Iam convinced by Dupré that the German court has had a great deal 
of influence on the Hungarian, even if I remain somewhat unsure of the exact 
degree of this influence. I am also convinced by the account Dupré offers of the 
use to which the Hungarian court has put German jurisprudence under the label 
of modern. The Hungarian court bas imported this jurisprudence in a selective 
and political manner and, in doing so, has, perhaps counter-intuitively, contribu- 
ted to its own independence and strength as a court. It is to be hoped that, with 
many of the court’s judgments now available in English, the present volume will 
draw the attention of public lawyers in our own country to the progresstve and 
liberal jurisprudence of this court. 

Dupré is quite right to explain in her introduction to this volume that there 
was comparatively little literature available on the Hungarian court when she be- 
gan to research its post-Communist transformation. This makes her accomplish- 
ments in this book all the more praiseworthy. Much original research and, I dare 
say, linguistic analysis of the non-Oxford type, has gone into this volume, much 
of which has been effectively focussed toward the production of vigorous argu- 
ment. Following a project where so much onginal research was needed it was no 
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doubt tempting to provide a catalogue of her own hard-won expertise, and itis . 
greatly to her credit that she has resisted such easy satisfactions. Dupré has pro- 
vided both an exciting argument and an interesting introduction to what.will 
no doubt be an increasingly influential European constitutional court. First out 
of the gate, Dupré has set a quick pace. 


M.A. Sanderson” 








"King’s College, London. 
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Disproportionate Sentences as Human Rights Violations 


Dirk van Zyl Smit* and Andrew Ashworth™ 


The article explores the concepts of disproportionality and gross disproportionality in senten- 
cing. Several constitutions or human rights documents prohibit grossly disproportionate 
sentences, eather expressly or umpliedly. The draft constitution of the European Union has a 
Charter of Fundamental Rights that includes the nght not to be subjected to a disproportionate 
sentence. The possible meaning and application of this are discussed by reference to the develop- 
ment of related constitutional junsprudence in other jurisdictions. 





“The concept of proportionality goes to the heart of the inquiry as to whether 
punishment is cruel, inhuman or degrading, particularly where, as here, it is 
almost exclusively the length of time for which an offender is sentenced that is 
in issue? S v Dodo 2001 (3) SA 382 (CC) 303 per Ackermann J speaking for the 
unanimous Constitutional Court of South Africa. 

‘In my view, the Cruel and Unusual Punishments Clause of the Eighth 
Amendment contains no proportionality principle? Ewing v California 538 US 11 
(2008) 31, 123 S Ct 1179 (2003) 1191 per Thomas J concurring in the judgment of 
the United States Supreme Court. 


INTRODUCTION 


In various jurisdictions around the world it is a constitutional principle that no 
person should be subjected to a grossly disproportionate sentence. The principle 
already has some support in European human rights law, as we will show. Of 
particular interest is the movement towards a new constitutional treaty for the 
European Union. Part I of the Draft Treaty establishing a Constitution for Europe’ con- 
sists of “The Charter of Fundamental Rights of the Union; following the charter 
proclaimed at the Nice summit ın December 2000 and attached to the Treaty of 
Nice, in force since February 2003. The Constitution envisages that the Articles of 
the Charter will be applied to all EU legislation. In respect of criminal justice, that 





“Professor of Criminology, University of Cape Town; Professor of Comparative and International 
Penal Law, Univernty of Nottingham. 

“*Vinenan Professor of English Law, Univernty of Oxford. The authors are grateful to Estella Baker 
and to Andrew von Hirsch for therr comments on previous drafts 


1 As submitted to the President of the European Council in Rome, 18 July 2003 (CONV 950/03). 
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means that the Charter will impinge upon all offences against Community law, 
and also laws made under Chapter IV of Part III of the proposed Constitution, 
which deals with the ‘Area of Freedom, Security and Justice’ It may be expected 
that the standards set by the Charter will also be accorded a wider influence. 

We support the fundamental principle that no person should be subjected to a 
disproportionate sentence, on the ground that the principle recognizes firstly that 
punishment, particularly imprisonment, constitutes a prima facie violation of an 
individuals right to liberty; secondly that in principle such a measure can be jus- 
tified only where a person has been convicted of a serious offence, thirdly that 
respect for rights, and limitation on the arbitrary use of state power, requires that 
substantial deprivations of an offenders liberty should only be permissible if the 
offender has committed a very serious offence; and finally that to allow states to 
impose substantial restrictions or deprivations of liberty where the offence was 
not serious would be to condone the use of individuals merely as a means to an 
end, which is inconsistent with fundamental respect for the dignity of each 
human being. 

Our aim in this article is not to write an essay on penal theory,” nor to attempt a 
discussion of existing or prospective EU law. It is rather to explore the implica- 
tions of the human rights principle that no person should be subjected to a 
(grossly) disproportionate sentence and to relate it to one particular right in the 
Charter of Fundamental Rights which applies in the sphere of criminal justice: 
Article I 49(3) declares that ‘the severity of penalties must not be disproportionate 
to the criminal offence’. This formulation is of particular interest since, as we shall 
show, the constitutional principles elsewhere are usually expressed in terms 
of grossly disproportionate sentences. Article H 49(3) of the EU Charter appears 
to proclaim a broader and therefore more demanding standard, which raises ques- 
tions about how it might be interpreted and what impact it may have. 


THE CONSTITUTIONAL AND HUMAN RIGHTS CONTEXT 


The English Bill of Rights of 1689, which outlawed cruel and unusual punish- 
ments’, is one of the earliest constitutional documents that restricted punishment.’ 
The Eighth Amendment to the Constitution of the United States adopted this 
form. of words, and for the last hundred years it has been widely accepted that 
the application of the clause extends to ll punishments which, by their excessive 
length or severity, are greatly disproportioned to the offences charged’.* Since the 
Second World War there has been a proliferation of human rights instruments, 
and it has been the norm to follow the Universal Declaration of Human Rights 
of 1948, including a provision on punishments. Article 5 of the Universal Declara- 
tion states that ‘no one shall be subjected to torture or to cruel, inhuman or 





2 Por further analysis, see A. von Hirsch, Censure and Sanctions (Oxford: Oxford University Press, 


1993). 

3 A. F Granuca, “Nor cruel and unusual punishments inflicted”. the original meaning’ (1969) 57 
California LR 860, W. A. Schabas, The Death Penalty as Crud Teatment and Torture (Boston: North- 
eastern University Press, 1996) 16. 

4 tems v United States 217 US 349 (1909) at 371, following O'Neil v Vermont 144 US 323 (1899). 
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degrading treatment or punishment’. The same form of words is repeated in sev- 
eral other documents, such as Article 7 of the International Covenant on Civil and 
Political Rights, Article 5(2) of the American Convention on Human Rights, and 
Article 5 of the African Charter on Human and Peoples’ Rights. Article 3 of the 
European Convention on Human Rights is worded slightly differently, declaring 
that ‘no one shall be subjected to torture or to inhuman or degrading treatment or 
punishment’, but the omission of true? is not significant since the term ‘inhuman’ 
is apt to cover such cases. 

Similar kinds of provision are to be found in many national constitutions: 
indeed, by 1993 Bassiouni could report that the right to be free from torture and 
cruel or degrading punishment is provided for in at least eighty-one constitu- 
tions.” Other constitutions, such as that of South Africa,® have now joined this 
list, and some major constitutions that do not explicitly declare such a right have 
been interpreted so as to infer a similar right from other fundamental protections. 
Thus, for example, the right to human dignity in Germany has been interpreted 
as including a prohibition on disproportionate punishments.’ 

Although the prohibition of what are variously described as cruel, unusual, 
inhuman or degrading punishments is the primary source of the constitutional 
prohibition of gross disproportionality in sentencing, there is also a second 
source, to be found in constitutional and human rights law, in the prohibition 
on arbitrariness in criminal procedure. In rare instances, such as the Constitution 
of India which does not specifically outlaw certain forms of punishment, the pro- 
hibition of grossly disproportionate punishments is derived exclusively from the 
prohibition of arbitrariness in the due process guarantee provided by the Consti- 
tution. More commonly, reference is made to both the prohibition of certain 
forms of punishment and the prohibition of arbitrariness as sources. Thus, for 
example, in the English case of Rv Offen (No 2)? Lord Woolf CJ relied on both 
Article 5 of the European Convention on Human Rights, which outlaws arbitrari- 
ness, and on Article 3, which outlaws inhuman and degrading punishment, to 
establish a ‘constitutiona? requirement that sentences must not be disproportionate. 

Occasionally attempts are made to distinguish between the two constitutional 
roots of the gross disproportionality test. In Canada, for example, Lamer J in the 
leading case of Rv Smith” contrasted Article 9 of the Canadian Charter which 
provides that every one has the right not to be arbitrarily detained or imprisoned, 
with Article 12 which provides that everyone has the right not to be subject to 
cruel and unusual treatment or punishment. He concluded that arbitrariness was 





5 MC. Bassiouns ‘Human Rights in the Context of Cuminal Justice: Identifying International Pro- 
cedural Protecnons and the Equivalent Protections in National Constitutions (1993) 3 Duke] Comp 
& Internatl 263. 

6 ‘Everyone has the nght to freedom and security of the person which includes the right - ... (e) not 
to be treated or punished in a cruel, mhuman or degrading way’ Section 12 of the Constitution of 
the Republic of South Africa, 1996, Act 108 of 1996. 

7 BVerfGE 1, 348; D. van Zyl Smut, Taking Life Imprisonment Seriously in National and International Law 
(The Kluwer, 2002) ch 4. 

8 See n 3 above, 46 

9 [2001] 1 Cr App R 372. 

10 Rv Smith [1988] 40 DLR (4%) 435, [1987] 1 SCR 1045, (1987) 34 CCC (3d) 97. All page references to 
Smith below are to the CCC. 
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‘4 minimal factor’ in determining whether a punishment was cruel or unusual.” 
In this view he is in a minority, however. The majority of judges in Smith’ case, as 
well as subsequent academic commentators, agree that a sentence may be cruel 
and unusual because it is arbitrarily imposed.* This is the position in the United 
States too, uncontroversially so, at least as far as the death penalty is concerned. 
The position there is less complicated because, although the US Constitution also 
prohibits cruel and unusual punishments, it does not have an exact equivalent to 
Article 9 of the Canadian Charter, thus ensuring that concerns about arbitrariness 
will be included in the analysis of the cruel and unusuaf clause. 


DISTINGUISHING BETWEEN TYPE AND QUANTITY 
OF PUNISHMENT 


The various constitutional provisions and human rights protections outlawing 
certain forms of punishment may be interpreted literally in one or both of two 
ways. One interpretation would be to state that a particular type of punishment is 
‘cruel and unusuaf or ‘inhuman and degrading’, and should therefore never be 
imposed. On this first meaning, the seriousness of the offence committed is not 
a relevant factor. The question is: should this type of penalty be permissible for 
any crime? A second application would consider the seventy of the punishment 
in relation to the seriousness of the crime(s): on this view, a punishment might be 
“inhuman and degrading’ if imposed for one kind of crime but not if imposed for 
another more serious offence. 

The focus of this article is on interpretations of the second kind, which relate 
the penalty to the crime(s) for which the offender is sentenced. But in practice it 
seems that the two interpretations are often interwoven and that, even where they 
are distinguished, they may operate in combination. Thus Article 6 of the Inter- 
national Covenant on Civil and Political Rights provides inter alia that the sen- 
tence of death may only be umposed for the most serious crimes,“ and there is 
considerable jurisprudence in the United States to the effect that, even if the death 
penalty is not inherently cruel and unusual, it may contravene that standard if it is 
imposed for an offence that js not in the highest category of seriousness.” Thus 
those who take the view that the death penalty should always be regarded as con- 





11 ibid 142. 

12 See the detailed discussion ın D. Stuart, Charter Justice in Canadian Criminal Law (Toronto. Carswell, 
3rd ed, 2001) 392-393 and the sources ated there 

13 For further discussion of the two applicanons, see J. G. Murphy, Retribution, Justice and Thempy (Dor- 
drecht Reidel, 1979) 235 ff, P. Hogg, Constitutional Law of Canada (Toronto: Carswell, 3™ ed, 1992) 
1130; D van Zyl Smut ‘Constitutional Proportionality ın Sentencing’ (1995) 3 European Journal of 
Crime, Criminal Law and Crminal Justice 369. 

14 Article 6(2) of the International Covenant on Civil and Political Rights. Similarly, article 771 (b) of 
the Statute of the International Criminal Court allows for the unposition of its ultimate penalty, 
life imprisonment, only when justified by the ‘extreme gravity of the offence and the indrvidual arcum- 
stances of the convicted person’ (emphans added). 

15 Forexample, in Coker v Georgia 433 US 584 (1977) the Supreme Court held that capital punishment 
would always be disproportionately severe for rape of an adult woman, and in Enmund v Florida 458 
US 782 (1982) the Court reached the same conclusion in relanon to an offence of aiding and abet- 
tung a felony which, because death resulted, became classified as a murder. 
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trary to fundamental rights” may nevertheless give a qualified welcome, at least as 
a temporary pis aller, to reasoning that restricts its use by reference to the serious- 
ness of the offence(s) of conviction. However, our focus here lies not upon capital 
punishment but upon the quantum of other forms of punishment as considered 
in relation to the offence(s) for which the sentence is imposed. 

It should be noted that, although there is broad consensus about deriving 
restrictions on quantum from the prohibition of certain forms of punishment 
(be they truel, ‘unusual’, ‘inhuman’ or degrading’), its acceptance is not universal. 
In recent judgments of the United States Supreme Court a minority of judges has 
continued to challenge it. In 1991 in Harmelin v Michigan” Scalia J reanalysed the 
history of the Eighth Amendment to the United States Constitution. He came to 
the conclusion that the original prohibition of cruel and unusual punishments as 
derived from the English Bill of Rights and articulated in the US Constitution in 
1789 had not included any test of the proportionality of punishment. He dis- 
missed the precedents of the US Supreme Court in which the grossly dispropor- 
tionate punishments were outlawed as simply wrong - all the precedents, that is, 
except those relating to the death penalty, which he justified on the basis that 
death is different. 

One may be tempted to ignore the approach adopted by ScaliaJ in Harmelin, an 
approach in which only one judge, Rehnquist CJ, concurred, as a minor deviation 
based on a particularly narrow form of originalism in constitutional interpreta- 
tion. And one may dismiss the acceptance of precedents for the death penalty, but 
not for other cases, as an illogical exception. However, the approach of ScaliaJ was 
also based on the apparently more telling contemporary argument that advocates 
of a gross disproportionality norm have been incapable of developing adequately 
objective guidelines to determine what should be regarded as a sentence of grossly 
disproportionate length. This radical scepticism about the proportionality test was 
not accepted by the other three judges who made up the majority in Harmelin. 
In recent Supreme Court decisions this balance has shifted. Thus in the 2003 case 
of Ewing v California not only did ScaliaJ pursue his sceptical approach,” but also 
Thomas J relied on Scalia Js judgment in Harmelin to hold baldly that the cruel 
and unusual punishment clause of the Eighth Amendment contained no propor- 
tionality principle. Further, in the other major 2003 decision of Lockyer v 
Andrade,” the two sceptics (Scalia and Thomas JJ) combined with the three judges 
who favoured a very narrow test of gross disproportionality to produce a single 
majority judgment of the Court that signifies the virtual abolition of the dispro- 
portionality principle in the US Constitution. The punishment in this case was 
twice life with a minimum of 50 years consisting of two sentences of life impri- 
sonment, each with a minimum of 25 years, to be served consecutively for two 
incidents of theft involving a total of 11 blank video tapes, and the majority held 





16 A conduson reached by the Consnnitional Court of Hungary (23/8/1990, X 31) and the Constitu- 
tional Court of South Africa in Sv Makwarrpane 1995 (3) SA 391 (CC). 

17 501 US 957 (1991). 

18 538 US 11, 123 S Ct 1179 (2003) Scalia J added the argument that, once justifications of sentenang 
other than the gravity of the offence were recognised as being constitutional, the logic of declanng 
unconstitutional a sentence that was disproportionate to the ame alone was fatally undermined. 

19 538 US 63, 123 S Ct 1166 (2003). 
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that this did not violate the gross disproportionality test. As Souter J commented 
in his minority judgment, in which three other judges, Stevens, Ginsburg and 
Breyer JJ, concurred: ‘If Andrade’ sentence is not grossly disproportionate, the 
principle has no meaning’? 


IDENTIFYING THE RATIONALE AND THE APPLICABLE STANDARD 


The radical scepticism described in the previous section requires that we pay par- 
ticular attention to the justifications that have been advanced by most judges in 
most jurisdictions around the world for a constitutionally-based probibition of 
grossly disproportionate sentences. Why should a sentence that is excessive or 
grossly disproportionate in relation to the offence or offences of conviction be 
regarded as contrary to a persons human rights or fundamental rights? What is the 
nature of the connection? An excellent starting point may be found in three para- 
graphs from the judgment of the South African Constitutional Court in Sv Doda” 


[37] The concept of proportionality goes to the heart of the inquiry as to whether 
punishment is cruel, inhuman or degrading, particularly where, as here, it is almost 
exclusively the length of time for which an offender is sentenced that is in issue ... 

Section 12(1)(a) [of the Constitution of the Republic of South Africa] guarantees, 
amongst others, the right ‘not to be deprived of freedom ... without just cause’. The 
‘cause’ justifying penal incarceration and thus the deprivation of the offender's free- 
dom 1s the offence committed. ‘Offence’, as used throughout in the present context, 
consists of all factors relevant to the nature and seriousness of the criminal act itself, 
as well as all relevant personal and other circumstances relating to the offender 
which could have a bearing on the seriousness of the offence and the culpability of 
the offender. In order to justify the deprivation of an offender’ freedom it must be 
shown that it is reasonably necessary to curb the offence and punish the offender. 
Thus the length of punishment must be proportionate to the offence. 


[38] To attempt to justify any period of penal incarceration, let alone imprisonment 
for life as in the present case, without inquiring into the proportionality between 
the offence and the period of imprisonment, is to ignore, if not to deny, that which 
lies at the very heart of human dignity. Human beings are not commodities to 
which a price can be attached; they are creatures with inherent and infinite worth; 
they ought to be treated as ends ın themselves, never merely as means to an end. 
Where the length of a sentence, which has been imposed because of its general 
deterrent effect on others, bears no relation to the gravity of the offence (in the sense 
defined in para 37 above), the offender is being used essentially as a means to another 
end and the offenders dignity assailed. So too where the reformative effect of the 
punishment is predominant and the offender sentenced to lengthy umprisonment, 
principally because he cannot be reformed in a shorter period, but the length of 
imprisonment bears no relationship to what the committed offence merits. Even 
in the absence of such features, mere disproportionality between the offence and 
the period of imprisonment would also tend to treat the offender as a means to an 
end, thereby denying the offender’s humanity. 





20 At1i79 
21 2001 (3) SA 382 (CC) at 403-404. 
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[39] In my view, the gross [dis]proportionality approach adopted by the US and 
Canadian Supreme Courts is compatible with and supportive of the above analysis, 
can properly be employed and should be employed under our Constitution. For the 
reasons advanced in the Canadian cases, it would not be mere disproportionality 
between the sentence legislated and the sentence merited by the offence which 
would lead to a limitation of the s 12(1)(e) right, but only gross disproportionality. 
I wish pertinently to stress, however, that it is not to be inferred from the reference 
in this judgment to any foreign decision that agreement is being expressed with the 
application of the gross disproportionality test to the legislation or facts in such 
decision. 


A number of relevant points emerge. First, the judgment emphasises the value of 
human dignity and of respect for each individuals autonomy: the Kantian point 
that no person should be used solely as 2 means to an end forms one good reason 
why disproportionate punishments are objectionable. The limit should be set by 
reference to what is proportionate to the offence committed by this offender. Sec- 
ondly, this relates clearly to the invocation of other punishment rationales that 
lead to the imposition of longer-than-proportionate sentences. Whatever the 
‘public protection’ claims behind deterrence or incapacitation, or the paternalistic 
claims behind the rehabilitative rationale, they should not be used to increase a 
sentence beyond what 1s proportionate.” Thirdly, questions of proportionality 
draw into consideration not merely the seriousness of the offence itself but also 
the responsibility of the offender — a point taken up below. 

The South African Constitutional Court also emphasised that, at the level of 
constitutionality, the concern is not with disproportionate sentences but with 
sentences that are grossly disproportionate. However, as noted earlier, the Eur- 
opean Unions Charter of Fundamental Rights contains a prohibition on dispro- 
portionate sentences, without the adverb grossly’, and in section 8 below we 
discuss the implications of thus stating the right more broadly. 


REFINING THE ‘GROSS DISPROPORTIONALITY’ STANDARD 
THROUGH APPLICATION 


There is a mass of judicial interpretation of constitutional and human rights guar- 
antees that could be cited in order to demonstrate the different ways in which the 
standard has been applied. The standard is equally applicable to sentences imposed 
by courts in their discretion and to legislative mandatory and minimum sen- 
tences. Attention will be focused here on three particular aspects of the judicial 
interpretation of the standards. However, the issues raised in the course of the 





22 It should be noted that, although paragraph 37 of the Dodo judgment ends by reasserting the need 
for proportionality to the offence, the previous sentence had referred to the deprivation of liberty 
being ‘reasonably necessary to curb the offence’ — which suggests an individual or general deterrent 
rationale. The Court seems not to recognise that such an approach may well conflict with propor- 
tionality, although the final sentence of paragraph 37 might be thought to establish the primacy of 
proportionality. 
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application of the standard are multi-faceted and do not lend themselves to rigid 
classification. 


Culpability and offender characteristics 


First, there is strong authority to the effect that in their consideration of gross dis- 
proportionality courts should take account of both the seriousness of the offence 
and the characteristics of the offender. This point is at its sharpest when the offen- 
der is either very young or suffering from a mental disorder of some kind. Thus 
the European Court of Human Rights has held that, in deciding whether a sen- 
tence violates the Article 3 prohibition on ‘inhuman or degrading pumshment’, 
the penalty must attain ù minimum level of severity’ and that this should be 
assessed in relation to the ‘Sex, age and state of health’ of the offender.” In Weeks 
v United Kingdom” a boy of 17 had been sentenced to life imprisonment for armed 
robbery, having threatened the owner of a pet shop with an unloaded starting 
pistol and stolen 35 pence. The Strasbourg Court considered the sentence to be 
preventive and analysed it on that basis, but it commented that if the sentence 
had been intended as punitive rather than preventive ‘one could have serious 
doubts as to its compatibility with Article 3 of the Convention’ The issue was 
raised directly in Vand Tv United Kingdom,” where two boys had already been 
detained for some six years since being convicted of murder at the age of 11. How- 
ever, the Court held that, taking due account of the offenders’ young age and the 
conditions of detention, & period of punitive detention of this length cannot be 
said to amount to inhuman or degrading treatment’. 


Conditions of detention as part of the punishment 


Secondly, it will be noted that the European Court of Human Rights in Vand T 
included a reference to the conditions of the boys’ detention. The relevance of this 
factor to any assessment of the severity of the sentence is also supported by Lamer 
J in the Canadian case of Smith,” where he stated that a three-month sentence of 
imprisonment (to be served in solitary confinement) for a first-time theft might 
well be grossly disproportionate. This kind of point would be relevant if condi- 
tions in the prisons of the relevant jurisdiction were particularly bad. It 1s also 
important where the physical condition of the person who is sentenced would 
make a prison sentence much more severe than would otherwise be the case. This 
was recognised in Price v United Kingdom,” where the European Court held that a 
sentence of seven days imprisonment imposed on a four limb deficient thalido- 





23 Foran early expresnion of this pomt, see Republic of Ireland v United Kingdom (1979) 2 EHR R 25, para 
162; for broader analysis, see B. Emmerson and A. Ashworth, Human Rights and Criminal Justice 
(London: Sweet & Maxwell, 2001) 481-484 and ch 16 generally 
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mide victim with numerous health problems)” without any attempt to ensure in 
advance that there were adequate facilities for detaining her, amounted to an 
infringement of Article 3, as the conditions under which she was subsequently 
detained were, at least, degrading’. 


Public protection and dangerousness 


Thirdly, some constitutions allow, or have been interpreted as allowing, a form of 
‘public protection’ finding to dilute the protection against grossly disproportional 
sentences. Thus in the leading Canadian case of Smith” it was suggested that a 
longer sentence imposed in order to prevent an individual from committing 
further crime would not be ‘cruel and unusual’ if it were necessary ‘to protect the 
public’. This must be placed in the context of the Canadian sentencing system that 
has long been promiscuous in its statement of sentencing aims. Thus it seems 
normal for a judge of the Supreme Court to state, as in Smith, that: 


In assessing whether a sentence is grossly disproportionate, the court must first con- 
sider the gravity of the offence, the personal charactenstics of the offender and the 
particular circumstances of the case ın order to determine what range of sentences 
would have been appropriate to punish, rehabilitate or deter this particular offender 
or to protect the public from this particular offender.” 


Thus passage contains an extraordinarily confused mixture of rationales: it may be 
true that any sentence imposed on one of those other grounds must be subjected 
to the overall proportionality constraint, but it is certainly not true to say that in 
order to assess whether a sentence is disproportionate a court must have regard to 
any of those other rationales. To some extent the Court may have recognised its its 
own confusion, because it goes on immediately to qualify this proposition in a 
way that at least hints at the primacy of desert in determining gross dispropor- 
tionality: 


The other purposes which may be pursued by the imposition of punishment, in 
particular the deterrence of other potential offenders, are thus not relevant at this 
stage of the inquiry. This does not mean that the judge or legislator can no longer 





29 ibid 25 

30 ‘The Coure i Pie does aor davay droy the link bersed Gepiadinng weaned alu opoo 
ality. However, it 1s umplicit in various aspects of its reasoning. Thus the Court comments that the 
sentence of immediate imprisonment for contempt of court arising from a failure to answer ques- 
tions in a civil case was already harsh. When this was combined with a failure to ensure that there 
would be adequate facilities, the sentence infringed Article 3 of the Convention. It is also note- 
worthy that at least two of the judges, Judge Bratra who was jomed by Judge Costa, found that 
the primary responsibility for the infongement lay with the judicial authontes who committed 
the applicant to an immediate term of imprsonment, rather than with the officials who carried it 
out in a way that was degrading to her (at 1295 paras O-I1 and O-12). The relevance of the condi- 
tions of detention was also recognised in Aerts v Belgium (2000) 29 EHRR 50, a case involving a 
mental patient, where a majority of the Court found no violation of Artide 3. 

31 See n 10 above. 

32 sbid 139. 
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consider general deterrence or other penological purposes that go beyond the partı- 
cular offender in determining a sentence, but only that the resulting sentence must not be 
grossly disproportionate to what the offender deserves.” 


The conclusion reached by the Court in Smith reflects this primary focus on 
desert, for the court held that a mandatory minimum sentence of seven years for 
importing drugs into Canada was inherently disproportionate to some forms of 
the prohibited conduct for which the sentence could be imposed. 

The issue of public protection arose in Smith’ case in the context of the general 
limitations clause of the Constitution. Having found that the penal provision 
concerned had created a grossly disproportionate penalty, the Court had to con- 
sider whether the sentence could be saved by the general limitations clause, which 
provides that a Charter right may be subject to such ‘reasonable limits as may be 
demonstrably justified in a free and democratic society’.* The Court ruled that in 
principle this applied also to the right to be protected against grossly dispropor- 
tionate punishment. However, it held that while combating the importation and 
trafficking of hard drugs was an appropriate objective of sufficient importance to 
warrant overriding a constitutionally protected right or freedom,” the means 
that were being used to do so were disproportionate. General deterrence did not 
require all importers of drugs into Canada, including those who imported only 
small amounts of relatively harmless drugs for their own use, to be sentenced 
indiscriminately to a minimum of seven years imprisonment. 

Smith’ case is unusual because the finding of gross disproportionality in a sen- 
tencing statute required the further inquiry into a possible justifiable limitation of 
the right. In other major Canadian cases the courts’ flexible approach towards the 
existence of gross disproportionality itself has meant such a further inquiry has 
not been regarded as necessary. Thus in R v Lyons,” the Supreme Court of 
Canada recognised that the question was one of gross disproportionality of sen- 
tence to the offence but held that an indeterminate sentence imposed on a 16 year- 
old offender was not grossly disproportionate when restricted to cases where the 
offender had been convicted of a Serious personal injury offence’ and posed a 
major risk to society. Moreover, there was a system of parole review to ensure that 
the incarceration was not for longer than was required to meet the other objectives 
of punishment, if the offender ceased to be dangerous. Under these circumstances 
the Court was prepared to find that the dangerous offender provision was not 
unconstitutional, even if the actual period of incarceration that the offender 
served might exceed that proportionate to the offence alone. Consideration of 
preventive factors as part of the section 12 analysis, inquiring whether a sentence 
infringed the constitutional right not to be subject to cruel and unusual punish- 





33 ibid. Emphasis added. 

34 Section 1 of the Charter of Rights and Freedoms. 

35 Smith, n 10 above 145 

36 See the cntiasms by A. Manson, The Law of Sentencing (Toronto: Irwin Law, 2001) 333-335. The 
Canadian law on dangerous offenders has now been altered, and the parole provisions amended, 
in such a way as to suggest that a further Charter challenge might have greater chances of success. 


(Manson, ibid). 
37 [1987] 2 SCR 309, (1988) 37 CCC (3d) 1, on which see Manson, tbid, 328-333 
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ment, seemed to have disposed the Court to emphasise that its concern was ‘not to 
hold Parliament to a standard so exacting ... as to require punishments to be per- 
fectly suited to accommodate the moral nuances of every crime and every offender ® 

In spite of this rather weak formulation, the court in Lyons should not be seen as 
having effectively abandoned all protection against gross disproportionality of 
sentence in cases where public protection is required. Lyons was followed by the 
Supreme Court of Appeal in South Africa in S v Bull,” where the constitution- 
ality of the South African provision authorising the indefinite detention of dan- 
gerous offenders was challenged. The South African provision is similar to the 
Canadian, except that it does not limit the inquiry into whether the offender is 
dangerous to cases where the offender has been convicted of a Serious personal 
injury’ offence. This means that in theory a South African court could conduct 
an inquiry into dangerousness and, if it found that an offender were a danger to 
society, impose an indefinite sentence following a conviction of a minor offence. 
However, the Supreme Court of Appeal ruled that the constitutional principle 
against gross disproportionality of sentence had to be respected and the offence 
of which the offender was convicted ‘must clearly be of such a nature as to justify 
a present determination of continued dangerousness in the future which ... 
requires a pattern of persistent or repetitively aggressive or violent behaviour’.*° In 
this way the South African Court indirectly retained an element of offence pro- 
portionality in the decision about dangerousness. Furthermore, South African 
legislation provides that the trial court must specify the initial period that the 
accused must serve before being brought back to court to be considered for release 
if he has ceased to be dangerous. The Court held that this period should be fixed 
with regard to the nominal determinate sentence that the court would have 
imposed had it not found the accused to be a dangerous criminal. The actual per- 
iod should be the time that the offender would have had to serve before being 
considered for parole. 

The courts in Lyons and in Bull laid emphasis on the existence of a judicial 
discretion whether or not to impose the indeterminate sentence, and this raises 
questions about the extent of such discretion. In Offen (No 2)? the Court of 
Appeal for England and Wales reinterpreted the automatic sentence of life impri- 
sonment for a second serious sexual or violent offence. What Parliament intended 
to be a relatively narrow provision for exceptional circumstances’ was held to 
mean that a court need not impose life imprisonment if it is satisfied that the par- 
ticular offender does not represent an unacceptable risk to the public ® Lord 
‘Woolf CJ drew upon the rights in the European Convention as part of his reason- 








38 Lyons n 33 above 

39 2001 (2) SACR 681 (SCA). 

40 ibid 693 

41 There is strong parallel between this approach and that adopted by English courts in setting a mini- 
mum period or ‘tariff’ that an offender sentenced to life imprisonment has to serve before being 
considered for release. 

42 [2001] 1 Cr App R 372 

43 For subsequent refinements of the test, see eg Richards [2002] Cum LR 144, Stark [2002] Crim LR 
592, and Baff [2003] Crim LR 418. The Criminal Justice Act 2003 provides for the repeal of the 
automatic life sentence. 
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ing, noting that conviction of a serious offence’ could result from a mere push that 
causes a fatal head injury: 


The offence is manslaughter. The offender may have committed another serious 
offence when a young man. A life sentence ın such circumstances may well be arbi- 
trary and disproportionate and contravene Article 5. It could also be a punishment 
which contravenes Article 3. 


This is clearly a reference to disproportionate punishments as violations of human 
rights, although the central point of Offen seems similar to that in Lyons and in Bull 
— that disproportionate sentences may occasionally be justified for dangerous 
offenders so long as the offence was very serious and so long as there are adequate 
provisions for the periodic review of the need for continued detention. 


A TRIPARTITE TEST 


The non-capital cases from the United States that deal with constitutional dispro- 
portionality require separate and more detailed treatment, as they have the poten- 
tial, unfortunately largely unrealised, of identifying a method of approaching the 
question of gross disproportionality that has a strong comparative element. In its 
most liberal form, as articulated by a four judge minority of the US Supreme 
Court in 1980 in Rummel v Estelle,” by a three judge minority in 1982 in Hutto v 
Davis,* by a five judge majority in 1983 in Solem v Helm” and again by a four 
judge minority in 1992 in Hanmelin v Michigan, this method adopted a tripartite 
test to determine whether the sentence was constitutionally disproportionate. The 
test referred, first, to the seriousness of the particular offence; second, to sentence 
levels for similar crimes in the same jurisdiction; and third, to sentence levels for 
the same crime in other jurisdictions. 

In these four leading cases? attempts were made to develop the individual 
factors of the tripartite test further, while emphasising that they should be con- 
sidered simultaneously before making an overall judgement about the constitu- 
tionality of a particular sentence. In particular the last two factors are seen as 
correctives to the element of subjectivity that is thought to be inherent in the first 





44 Offen, n 43 above, 395, para 95 

45 445 US 263 

46 454 US 370 (1982). To the minonty could also be added the judgment of Powell J, who held that 
although the sentence under connderation was unjust and disproportionate he was bound by the 
ruling in Rummel and therefore voted with the mgpority. 

47 463 US 277 (1983). 

48 501 US 957 (1991) 

49 For the purpose of this line of argument we have chosen deliberately not to focus on the two most 
recent Supreme Court deasions on constitutional disproportionality, viz Ewing v California and 
Lodkeyer v Andrade, other aspects of which are discussed ın section 3 above. The reason 1s that in them 
even the liberal test for gross disproportionality 1s being interpreted more restrictively by the min- 
onty of judges that supportit because they recognise the precedence of the ‘Kennedy test’ discussed 
below. Bung v California 3 noteworthy, however, for a separate dissent by Stevens J, in which 
Souter, Ginsberg and Breyer JJ concurred, which reasserts the importance of proportionality 
review in respect of imprisonment in general terms. 
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judgement. (We set aside for the moment any attempt to make sense of this line of 
authority in terms of the doctrine of stare decisis” and explore first the implications 
of the tripartite test and its potential for further development, 

The Courts evolving approach to the first factor was described by White J in 
Harmelin in a careful précis of the judgment in Solem. 


The first Solem factor requires a reviewing court to assess the gravity of the offence 
and the harshness of the penalty ... Although these factors are ‘by no means exhaus- 
tive’ in evaluating the gravity of the offence, ıt is appropriate to consider ‘the harm 
caused or threatened to the victim or society’ based on such things as the degree of 
violence involved in the crime and ‘the absolute magnitude of the crime, and ‘the 
culpability of the offender’ including the degree of requisite intent and the offen- 
ders motive in committing the conme.” 


White J concluded, with regard to the first factor, that ‘[t]o be constitutionally 
proportionate, punishment must be tailored to a defendant's personal responsibil- 
ity and moral guilt’. 

Even this clear exposition of the first factor in its liberal form requires further 
critique and elaboration. Thus it must be recognised that in considering the first 
factor the Supreme Court has not always been clear about what the punishment 
is. All the cases considered here, with the exception of Hutto v Davis where the 
accused was sentenced to 40 years imprisonment and a $20 000 fine for two 
counts of possessing and distributing 9 ounces of marijuana, involved life sen- 
tences. However, life sentences where the accused has a prospect of early release 
have been regarded as a less severe punishment than life without parole without 
any inquiry into whether the release procedure would ensure that the constitu- 
tionally required degree of proportionality between punishment and crime 
would be reasserted at the parole stage. There is of course no guarantee at all that 
early release decisions will be made with proportionality concerns in mind. In 
fact the contrary is true, for the criteria for parole release generally relate to the 
risk of reoffending. An offender has no right to early release.” Nevertheless, in 





50 The angry dissent by Burger CJ in Solem v Helm in which he accused the five-man majonty of 
abandoning the doctrine when ıt departed from the recent precedent of Rummel v Estelle 1s prob- 
ably justified The denial by the mgonty in Solem that it was departing 1s unconvincing and the 
arguments that ıt advanced to distinguish the two cases seriously weakened the value of Solem v 
Helm as a precedent. 

51 At 1022. Internal references have been omutted. All the words in single quotation marks are derived 
from Solem v Helm n 46 above 292-293, 

52 At 1023, 

53 This point was recognised by the Supreme Court of California in In Lynch 105 Cal Reptr 217 
(1973). The Court in Lynch considered the nature of indeterminate sentences generally and con- 
cluded that 1f the purpose of indeterminate sentencing was to allow the offender who had been 
successfully treated to be released early and thus to mitigate a punishment that would otherwise 
be imposed ‘the greater punishment must itself be one which ıt 13 within the power of the legisla- 
ture to decree’ (at 221). On this basis the Court found that the one-year to life sentence that had 
been umposed on Lynch for a second offence of indecent exposure contravened the prohibition 
on cruel or unusual punishment contained in the Constitution of the State of California. For more 
details on the particular issues raised by life impnsonment in American proportionality analyses, 
sec Van Zyl Smit, n 7 above. 
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the 2008 cases of Ewing and Andrade even the liberal wing of the Supreme Court 
dealt with life sentences involved there on the basis that the minimum terms of 25 
and 50 years were the sentences to be considered for the purposes of proportion- 
ality analysis. 

More thought also needs to be given to the manner in which the seriousness of 
the offence is assessed as an element in the first factor. The cases in which the US 
Supreme Court has sought to determine whether the length of prison sentences 
was constitutionally disproportionate have involved both recidivist statutes (Rum- 
mel and Solem) and cases where the current offence or offences alone determined 
the sentence (Hutto and Harmelin). In both the cases involving recidivist statutes, 
the liberal interpretation of the first factor focused both on the offence that had 
triggered the sentence and the criminal record. It emphasised that what was 
involved were non-violent offences and that therefore the premium that had been 
placed on the record was excessive. This somewhat superficial analysis does not 
explain what weight ought to be given to prior record in determining whether 
the sentence imposed for the final offence is grossly disproportionate. In principle, 
recent and related convictions should be given some weight in calculations of pro- 
portionality, but only within parameters set by the current offence. Another 
issue, which did not arise directly in these cases, is how the standard should be 
applied to an offender who is said to present a danger of further violence, ie the 
situation with which the Supreme Court of Canada was confronted in Lyons case. 
However, the indications are that even the liberal wing of the Supreme Court 
would abandon forthwith a search for grossly disproportionate punishment based. 
on weighing of the offence and the | of the sentence if the judges believed 
that the offender was highly dangerous. 

Where the seriousness of the current offence itself needs to be assessed, the key 
considerations could be developed along the lines of the living-standard analysis 
for gauging criminal harm proposed by von Hirsch and Jareborg.™ Thus, for 
example, in Harmelin the liberal minority is able to argue that the possession of 
even a large quantity of dangerous drugs, for which a life without parole sentence 
was imposed on a first offender, is not a crime that is so harmful that it deserves 
the ultimate penalty available in the State of Michigan. Similarly, the mens rea 
required for possession indicates a lesser degree of culpability than dealing in the 
same drugs would have entailed. An exercise of judgement is still required but the 
building blocks are provided. 

These criticisms of the application of the first factor are somewhat ameliorated. 
by the fact that the remaining two factors in the tripartite test have generally been 
applied effectively by those US Supreme Court judges who have given the prohi- 





54 For supporting argument, see A von Hirsch, Desert and Previous Convictions’ in A. von Hirsch 
and A. Ashworth (eds), Principled Sentencing. in Theory and Policy (Oxford Hart, 1998). 

55 See Kansas v Hendricks 521 US 346 (1997) in which the Court upheld the constitunonality of Kansas 
legislation that provided for the continued detention of an offender who had served his full sen- 
tence but was then defined as a sexually violent predator, even though there was no evidence that 
he was mentally ul The Court was unanimous about the constitutionality of such legislation and 
divided only on whether it could be umposed retrospectively. 

56 A. von Hirsch and N Jareborg ‘Gauging Criminal Harm: A Living-Standard Analysis’ (1991) 11 
OJLS 1. 
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bition on grossly disproportionate punishments a liberal interpretation. Intra-state 
comparisons showed in Harmelin case, for example, that only first degree murder 
and dealing in large quantities of dangerous drugs were also subject to mandatory 
life without parole sentences, thus alerting the Court to the possibility that the 
same sentence for mere possession of such drugs might be unconstitutionally 
severe. In essence, this is a test of what Andrew von Hirsch has called ‘ordinal pro- 
portionality’, ie the relative seriousness of one offence as compared with another.” 
In making this comparison, courts should first assess what interests the offence 
invades and to what degree, adopting the von HirschJareborg approach. They 
then have to consider questions of culpability and motivation. In practice, judges 
appear to have found it relatively straightforward to decide whether a crime is 
being punished proportionally to a similar offence in the same jurisdiction and, 
if not, whether there is a gross’ disparity with ‘the going rate’ for other crimes 
within this relatively discrete universe. 

Taken in isolation the second factor (domestic sentence levels for similar 
crimes) might be problematic, as it would indulge a single jurisdiction that con- 
sistently imposed severe sentences. However, it is counterbalanced by the third 
factor that compares sentences imposed for similar offences across jurisdictions. 
In the United States the relevant universe has been taken to be the sentences 
imposed only in other States of the Union. Even with this constraint it has been 
effective in highlighting sentences that were demonstrably out of line. Thus, to 
take the example of Harmelin again, it could be demonstrated that no other 
State imposed similarly harsh sentences for the possession of drugs. Ifa wider uni- 
verse were considered, practice in Europe as well as in North America for exam- 
ple, this factor could readily alert a court to a sentence that might be grossly 
disproportionate. 

Our preliminary conclusion is that the overall test, in which these three factors 
must be considered simultaneously, as it emerges from a consistent line of argument 
across a number of decisions of the United States Supreme Court, is of considerable 
value. Although it needs to be developed further, this approach offers a way of 
refining the meaning of a prohibition on grossly disproportionate punishments. 

Unfortunately, the relatively liberal test described here is not current US law on 
constitutionally gross disproportionality of sentence. In both Rummel v Estelle and 
Solem v Helm considerable scepticism about anything but the narrowest propor- 
tionality test in non-capital cases was expressed by several judges, in the former by 
a majority of five judges and in the latter by a minority of four. This scepticism 
took the form of the casual concession 1n a reductio ad absurdum in a footnote that a 
life sentence for a parking offence would be grossly disproportionate. 

In Harmelin v Michigan, however, the scepticism about the utility of the gross 
disproportionality doctrine in all except the most unusual circumstances 
expressed itself primarily not in complete rejection of the doctrine but in a very 
narrow test for constitutional proportionality. The key judgment that developed 
this test, by Kennedy J for a plurality in Harmelin, has come to dominate US law 
on the subject. The Kennedy test differed from the liberal test in two key respects. 
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First, although it did not abandon the three factors that guide the liberal test, it 
laid down, on a highly dubious interpretation of precedent, that the latter two 
comparative factors should only be considered if it appears that 4 threshold com- 
parison of the crime committed and the sentence imposed leads to an inference of 
gross disproportionality’.* 

Secondly, the first factor was narrowly defined by considering only the crime 
committed and not the culpability of the offender when making the comparison 
with the sentence. The Kennedy test sought to limit the first factor further by 
emphasising that when making that threshold comparison a court had to con- 
sider ‘the primacy of the legislature, the variety of legitimate penological schemes 
and the nature of the [US] federal system, and the requirement that proportion- 
ality review be guided by objective factors.” These principles were all held ‘to 
inform a final one: The Eighth Amendment does not require strict proportional- 
ity between crime and sentence. Rather it forbids only extreme sentences that are 

“grossly disproportionate””™ These principles are a rather mixed bag. On the one 
hand, all tests of constitutional disproportionality refer in some way or another to 
a degree of deference to the legislature and to the need for outlawing via the con- 
stitution only ‘gross’ disproportionality. On the other hand, the call for ‘objective 
factors’ is used to argue that it is virtually impossible to distinguish between 
prison sentences of different lengths for the purpose of the test. This claim is 
strongly disputed by supporters of a more liberal test who maintain that just 
because a ‘bright line’ cannot be drawn does not mean that no pertinent distinc- 
tions can be made. Also destructive of a constitutional test is the claim that differ- 
ing purposes of punishment (penological schemes) must be considered as part of 
the test itself The danger is that recognising as part of the constitutional test a 
purpose that places no value on proportion between crime and punishment may 
undermine the constitutional safeguard that exists precisely to deal with cases 
where such a penal purpose may lead to gross disproportionality. 

In the liberal dissent in Harmelin, White J warned that the approach adopted 
by Kennedy J eviscerated the existing test, leaving only an empty shell’. The 
wisdom of these words can be seen in the application of the test, as defined by 
Kennedy J, in Hanmelin itself, where life without parole imposed on a first offen- 
der for possession of a large quantity of drugs was found on the face of it not to be 
grossly disproportionate. In coming to this conclusion Kennedy J ignored the 
considerations of the individual offender’s culpability, both as a mere possessor of 
the drugs and as a first offender, and focused only on the potential danger of hard 
drugs to society. In subsequent cases the impact of the Kennedy test has been 
equally dramatic. Life without parole sentences for juveniles have been routinely 
upheld because, as a Federal Court of Appeals explained when considering 
whether such a sentence was grossly disproportionate, ‘youth has no obvious bear- 
ing on this problem’. This conclusion was only possible because the Kennedy 





61 ibid 1018. 
62 Harris v Wright (1996) 93 F 3d 581 at 585, discussed in W. A. Logan ‘Proportionality and Punishment 
Imposing Life Without Parole on Juveniles’ (1998) 33 Wake Forest Law Review 681. 
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test permitted exclusive focus on the offence in the narrowest sense, that is, inde- 
pendently of the degree of culpability of the offender, when making the prelimin- 
ary comparison. In this respect, as in others, the result produced by the Kennedy 
test is strikingly different from the European test for disproportionality, as devel- 
oped, for example, in the case of Vand T discussed in the beginning of this section. 

The effect of the eviscerated Kennedy test was clearly seen most recently in 
Ewing v California where the Supreme Court upheld the constitutionality of the 
California three strikes and youre out’ legislation. In this case a life sentence with 
a minimum of 25 years imprisonment was imposed on a recidivist for stealing 
three golf clubs. A plurality of three judges, in this instance O'Connor J writing 
also for Kennedy J and Rehnquist CJ, who with two others made up the majority 
of five, held that while they recognised a gross disproportionality test in Ameri- 
can constitutional law, this sentence did not infringe against it. They were able to 
come to this remarkable conclusion, notwithstanding the relatively minor nature 
of the offence for which the sentence was imposed and the virtually® non-violent 
nature of the offender's previous record. Explicitly following the Kennedy test in 
respect of the interpretation of the first factor, the Court emphasised the objective 
of the Californian legislature, namely to ensure the imposition of incapacitative 
sentences. Not only did these judges defer to State legislative intention in sanc- 
tioning the absence of strict proportionality between crime and punishment, 
but they argued that the penal objective of incapacitation could be applied directly 
as part of the constitutional test for gross disproportionality. In other words, if the 
State of California held that it was necessary to have such a sentence for reasons of 
incapacitation, that was sufficient, even if the sentence would not otherwise be at 
all proportionate to the heinousness of the crime. As ın Harmelin, once this con- 
clusion had been reached on an interpretation of the first factor they saw no rea- 
son to conduct any comparative analyses. The result of the approach adopted in 
Ewing goes far beyond the flexibility on grounds of public protection that the 
Supreme Court of Canada allowed in cases such as Smith and Lyons, discussed 
above. This approach undermines the core of the constitutional prohibition of 
grossly disproportionate sentences. 

We conclude that the decisions in Harmelin and Ewing are stark reminders that 
the way in which gross disproportionality tests are refined and developed by the 
courts is almost as important as whether they are recognised at all. A standard as 
narrow as the ‘Kennedy test’ has so little impact that it effectively neuters the pro- 
portionality principle and undermines the right not to be treated by the state as 
merely a means to an end. 


IMPLEMENTING DISPROPORTIONALITY STANDARDS 


A further issue of implementation should be mentioned briefly. To what should 
the test of (gross) disproportionality be applied? Should it be applied only to the 
facts of the case, or should the court consider whether the law might lead to the 
imposition ofa grossly disproportionate penalty? 





63 His record included three convicnons for burglary, in one of which he had been ın possession of, 
although had not used, a knife 
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The English Court of Appeal in Offen™ was prepared to consider hypothetical 
circumstances in which the mandatory sentence would be manifestly dispropor- 
tionate: that possibility was a major factor in the Court’ reinterpretation of the 
section. A similar approach has been taken in some decisions of the Supreme 
Court of the United States, holding that the death penalty in a particular state 
was unconstitutional because of the breadth of the provision, even though the 
particular appellants crime may have been serious enough to qualify. The same 
result was achieved by the Supreme Court of Canada by considering, as in Smith 
for example, the possibility that someone may be convicted under the same sta- 
tute as the appellant of a hypothetical offence for which the prescribed mandatory 
minimum penalty would be grossly disproportionate. 

More recently the Supreme Court of Canada has become pre-occupied with a 
desire to avoid far-fetched scenarios and has now propounded the rather opaque 
test of the reasonable hypothetical case, which is designed to restrict the range of 
judicial speculation.” The difficulty with this narrower hypothetical test is that a 
statutorily prescribed penalty may be given the imprimatur of constitutionality 
when tested against such Teasonable’ hypotheticals. Thereafter the statutory pen- 
alty may be immune from challenge when it comes to be applied to a set of facts 
that fall outside this restricted framework, and that could lead to a grossly dispro- 
portionate sentence being imposed. This point was forcibly made in Morrisey by 
Arbour J, concurring in the result of the decision that the applicable statute pro- 
viding for a mandatory minimum term of umpnsonment for negligent killing 
with a firearm was not unconstitutional She wished, however, to leave open 
the possibility that in situations that had not been considered as ‘reasonable 
hypothetical cases’, for example, spousal abuse in circumstances where battered 
woman's syndrome was not sufficient to act as a complete defence, or negligent 
killing by security personnel who carry arms in the course of their employment, 
could be raised as factors that justified lesser penalties and could therefore poten- 
tially render the penal provision constitutionally disproportionate in the future. 
Arbour J’ solution was not to make a general finding about the constitutionality 
of the penal provision, but to hold only that the statute was constitutional in the 
circumstances of the case before the Court. 

In some jurisdictions the consideration of hypothetical cases cannot be avoided: 
in South Africa, for example, it is possible for the government to refer a law to the 
Constitutional Court for a ruling on its compatibility with the Constitution® — 
inevitably a hypothetical exercise. Our view is that reasonable hypotheticals 
should continue to be used when determining whether a sentencing law is 
unconstitutional or contrary to human rights, and that they should not be drawn 





64 Seen 41 above and the quotation ın the text at n 43 above. 

65 Eg Woodson v North Carolina (1976) 428 US 286 

66 Seen 10 above. 

67 Goltz [1991] 3 SCR 485, (1991) 67 CCC (3d) 481; Latimer [2001] 1 SCR. 3, [2001] 193 DLR 557, dis- 
cussed by Manson n 41 above 377-384. 

68 Arbour J with McLachhnJ ee Morrisey [2000] 191 DLR (4) 86 at 1134f, [2000] 2 
SCR. 90; (2000) 148 CCC 

69 See Sections 80 and 84{2)(c) ee Consttution of the Republic of South Africa, 1996, Act 108 of 
1996, which grves the power to refer legislation to the Constitutional Court to members of the 
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so narrowly that only the most commonplace hypothetical examples are regarded 
as ‘reasonable’. However, we would add, following the argument of Arbour J in 
Morrisey, that a decision reached after consideration of hypothetical cases should 
not make a sentencing law immune to further challenge where, for example, a 
sentence is imposed automatically for an unlikely form of the crime to which 
the statute applies. 


INTERPRETING THE EU CHARTER PROVISION 


In this article we have examined judicial and other interpretations of various 
human rights documents and national constitutions which contain some kind of 
prohibition on disproportionate sentences. As we signalled at the outset, there is a 
significant difference of terminology between most constitutions and declara- 
tions of human rights, in which gross disproportionality’ is the standard, and 
the focus of both the European Court of Human Rights and the EU Charter 
on the right not to be subjected to a disproportionate sentence. We now conclude 
by reflecting on the implications of that difference in terminology, on the way in 
which the new European prohibition should be interpreted, and on the possible 
implications for English law. 

It seems obvious that the difference between disproportionality and gross 
disproportionality is one of degree. The point at which a sentence is so dispropor- 
tionate as to warrant the application of the superlative gross’ is hard to identify 
in the abstract, and it is not necessary to attempt this in the present context. How- 
ever, the distinction between the ordinal and cardinal aspects of proportionality 
can be of assistance. Ordinal proportionality refers to the relative seriousness of 
different types of offence, and involves comparative assessments of gravity. Cardi- 
nal proportionality refers to the relationship between the seriousness of the 
offence and the severity of the penalty. Thus a sentence could be criticised as dis- 
proportionate in either (or both) of these two ways.” None of this is to suggest 
that the concept of proportionality is an exact one: to describe a sentence as dis- 
proportionate is to assert that it lies outside the normal and acceptable boundaries 
of proportionality (either ordinal, or cardinal, or both). While assessments of car- 
dinal proportionality might differ to some extent in different social and cultural 
contexts, it should be possible to adopt a more principled approach to ordinal 
proportionality. This would involve consideration of the harm done or risked, 
the culpability of the offender, and any relevant aggravating and mitigating fac- 
tors; and also, but secondarily,” the criminal record of the offender insofar as it 
indicates that the offender deserves greater punishment for the present offence. 





70 Von Hirsch, n 1 above 18-19. 

71 The Halliday Report, Making Punishments Work (London: Home Office, 2001), suggested that sen~ 
tences should be proportionate to the seriousness of the offence and to the seriousness of the offen- 
ders criminal hustory For critcasm, ree J. Roberts, Alchemy in Sentencing An Analyns of 
Sentencing Reform Proposals in England and Wales’ (2002) 4 Punishment and Society 425, E. Baker 
and C. Clarkson, ‘Making Punushments Work? An Evaluation of the Halliday Report on Senten- 
cing in England and Wales [2002] Crim LR 81; A. von Hirsch, ‘Record-enhanced sentencing in 
England and Wales’ in S. Rex and M. Tonry (eds), Reform and Punishment. the Future of Sentencing 
(Cullompton: Willan, 2002). 
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This approach to interpreting the standard of disproportionality means that, 
even if the relevant legal framework permits the sentencer to impose a particular 
sentence for reasons of rehabilitation, deterrence or incapacitation, that sentence 
must comply with the requirement that it should not be disproportionate. In 
effect, this would rather belatedly implement the precept found in paragraph A4 
of the Council of Europe Recommendation on Consistency in Sentencing, to 
the effect that, whatever rationale(s) for sentencing a member state might adopt, 
no disproportion between the seriousness of the offence and the punishment 
should be permitted.” The United Kingdom accepted this recommendation in 
1992, but it has never once been mentioned in any official document as embody- 
ing relevant principles. The recommendation does not mandate that proportion- 
ality should be the rationale for sentencing, but rather stipulates that, insofar as 
other rationales are invoked, they should not lead to the imposition of sentences 
that could properly be described as disproportionate. It is an offender’ right not to 
have liberty restricted or taken away to that excessive extent. In human rights law 
this has stronger and weaker applications. It becomes a particularly pressing prin- 
ciple when the offence of which the person is convicted is one that constitutes a 
prima facie interference with another fundamental right, as both the European 
Court of Justice” and the European Court of Human Rights™ have held. But, 
as we saw in part 5 above, where the sentence may be characterised as preventive 
rather than punitive in purpose, its impact has sometimes been reduced. 

The prospect of implementing the EU Charter of Fundamental Rights in gen- 
eral, and Article II 49(3) in particular, should cause an urgent reconsideration of 
several aspects of domestic penal policy. Even though the cuminal justice provi- 
sions of the Charter will be restricted in their direct application, they send a clear 
message about the necessary link between respect for rights and the avoidance of 
disproportionate punishments. In this country human rights principles have not 
been mentioned by the Government when supporting the automatic life sentence 
(introduced by the Crime (Sentences) Act 1997 with Labour support), when 
introducing minimum sentences (most recently in the Criminal Justice Act 
2003),” when introducing a range of new dangerousness’ sentences,” and when 
introducing a statutory tariff of minimum terms for murder.” Indeed, the 
emphasis in the Criminal Justice Act 2008 is upon the court selecting from among 
a group of five possible sentencing aims, and there is no requirement of an overall 
proportionality limit. To argue about the grounds for a particular exception to the 
proportionality principle embedded in human rights law would be one thing; to 
ignore its claims completely is quite another. 





72 Council of Europe Recommendation R (92) 17 (Strasbourg, 1992). See also A. Ashworth "Towards 
European sentencing standards’ (1994) 2 European Journal on Criminal Policy and Research 7. 

73 Sofia Skanavi and Konstantin Chryssanthakopoules [1996] ECR 1-929, discussed by E Baker “Taking 
European Criminal Law Seriously’ [1998] Crim LR 361, 371-373. 

M Laskey v United Kingdom (1997) 24 EHRR 39, para 49, and other authonties discussed by Emmerson 
and Ashworth, n 23 above 484-487. 

75 Section 287 of the Act introduces a minimum sentence of 5 years for any offence contrary to section 
5(D of the Firearms Act 1968 committed by a person aged 18 or over 

76 Criminal Justice Act 2003, s3 224-229. 

77 Criminal Justice Act 2003, s 269 and Sched 21. 
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The purpose of this paper is to investigate the feasibility of daims for psychiatric follow- 
ing the death of a family member, where that death has been caused by medical error* The rela- 
tive’ postion is a subject of heightened interest snce the exposure of the plight of the parents 
involved ın the UK organ scandal,” and in the case of an tatrogenic death it is, of course, the family 
who are essentially the focus of the law's attempts to provide redress. Whilst the cases of deceased 
patients’ relatives seeking damages for mental harm are inherently problematic in light of the 
restrictive secondary victim critena applicable to psychiatric damage claims, a close look at the 
rules which permeate this area of compensation reveals that denying compensanon to the relative 
suffering psychiatric harm 1s difficult to sustain.* 








A. IATROGENIC DEATHS: ‘ONE DOCTOR MAKES 
WORK FOR ANOTHER’ 


The term ‘iatrogenic medicine’ originates from the work of Ivan Illich and his 
dystopian portrayal of modern medicine. In Medical Nemesis‘ Ilich contended that 
not only was there no direct relationship between the decline of population threa~ 
tening diseases such as TB or diphtheria and modern medicine (improvements in 
sanitation and hygiene were the key factors in controlling these maladies), but that 
modern medicine was responsible for a higher incidence of injury than all other 
industries except mining and construction.” Whilst it is not this author’ intention 
to pursue this negative representation of hospitals and medicine as pathogens,° 





“Institute of Medicine, Law & Bioethics, Univernty of Liverpool With thanks to Professor Michael Jones 
and the Modern Law Review referees for their valuable comments on an earlier draft of this paper. 


1 A much earlier draft of this paper was distributed at Medico-Legal Issues Arising Out of Death, a 
conference of the Association for Vicums of Medical Accidents (London, 20 2003). 

2 During the course of investigating fatality rates at Bristol Royal Infirmary% iac umt for chil- 
dren, it came to light that tissue and organs from child patents who had died in hospital had been 
routinely stockpiled at hospitals/research facilities throughout the UK without parental consent. 
See The Royal Liverpool Children’s Inquiry 2001 at http://www danguiry.org.uk (last visited 19 
March 2004) and the recently launched litiganon: ‘D. Lee, Should NHS Pay for Parents’ Grief?” 
The Times 27 January 2004. 

3 Although the case can y be made for lability to be extended to relatives in cases of non- 

medical negligence, the case 1s perhaps strongest in the hospital context due to the frequent visi- 

bility of the patient's close family, but also raises specific problems, not least the dogged resistance 
by English courts to acknowledging that doctors might owe a duty of care to non-patients. 

L Hich, The Limits to Medicine: Medical Nemesis (New York: Penguin, 1977). 

It 1s recognised that an alternative definition of iatrogenic unjury exists, that 1s, ‘neurotic manifes- 

tations induced by a physician's diagnoms’ (V. A. Sharpe and I A Faden, Medical Harm (Cam- 

bridge: Cambridge Unrvernty Press, 1998). See Alexander & Others v Midland Bank Pic [1999] 

IRLR 723 by way of le. 
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ligence (London: Sweet & Maxwell, 3™ ed, 2003) and Making Amends which details the results of a 
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there is an accumulating body of evidence which lends support to the notion of 
iatrogenic medicine.’ One 1atrogenic effect of medicine might be regarded as the 
psychological consequences of a relatives unnecessary death in hospital — an inci- 
dent which directly contravenes the usual expectations of beneficence and specia- 
list care associated with hospitalisation. 

Of course, the relative of the deceased might be regarded as doubly prejudiced 
in their claim in the sense that not only must they demonstrate medical practice 
falling below the applicable standard of care, thus overcoming the Bolam test? but 
they must also fit their case into the tightly drawn conditions laid down in the 
case law for psychiatric damage claims. It will become apparent in the following 
pages that many recent decisions, both in the English courts and in other jurisdic- 
tions, suggest a softening or mellowing of the Alcock criteria, and offer incentives 
for testing the boundaries of liability for psychiatric damage caused by medical 
error, and beyond. 


PSYCHIATRIC DAMAGE AND PATHOLOGICAL GRIEF 


Although relatives affected by an iatrogenic death in the family may (or may not) 
suffer any one of a number of psychiatric disorders, there are particular difficulties 
for claimants where the major triggering factor of the illness is regarded as the 
experience of bereavement, as opposed to witnessing a horrific external event 
which causes bereavement. The relative is unlikely to witness at first hand the Sud- 
den shocking event’ currently required by English law as, unlike the typical acci- 
dent environment, the hospital is a highly controlled space where the family’ 
view of tragedy is often occluded by the intervention of hospital personnel 
Whilst grief is widely regarded as a normal reaction to bereavement, where the 
experience of bereavement is aggravated by the belief that the loss of a loved one 
was attributable to the fault of the attending clinician, ıt is perhaps not unlikely 
that grieving will become obsessive and pathological.’ There is what might be 
described as a broad consensus within psychiatry that pathological grief is a dis- 
tinct medical condition from ordinary grief” Not unlike post-traumatic stress 





survey in which 15% of patients interviewed stated that they had suffered medically caused injury 
which had a permanent effect on their health (Making Amends: A consultation paper setting out propo- 
sals for reforming the approach to dimcal negligence in the NHS (Department of Health, June 2003) at 
www.doh gov.uk/assetRoo pdf (last visited 19 March 2004)). 

7 The Socio-Economic Burdens of Hospital Acquired Infectons (The Public Health Laboratory Service and 
the London School of Hygiene and Tropical Medicine, 1999) and The Manapement and Control of 
Hospital Acquired Infection in Acute NHS Trusts in England HC 306 (Public Accounts Committee, 
1999-2000}. 

8 Bolam v Friern Hospital Management Committee [1957] 1 WLR 582. 

9 For example, it was the police inquiry and court proceedings which followed the victim's death 
which were regarded as being responsible for the plaintiff's gneving becoming pathological in 
Calascione v Dixon (1993) 19 BMLR 97 

10 Eg S. J Marwit ‘Reliability of Diagnosing Complicated Gnef: A Prelummary Investgation’ 
(1996) 64 Journal of Consulting and Clinical Psychology 56% J. Horowitz et al, ‘Diagnostic Critena for 
Complicated Grief Disorder’ (1997) 154 Amencan Journal of Psychiatry 904 and J. S Ogrodniczuk 
‘Differentiating Symptoms of Complicated Grief from Depression Amongst Psychiatric 
Outpatients’ (2003) 48(2) Canadian Journal of Psychiatry 87. 
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disorder (that diagnosis which appears so regularly in civil claims that it might be 
regarded as a modern pandemic), pathological grief disorder is defined as much by 
its aetiology as by its symptoms. Those who are not convinced that pathological 
grief is a disorder in its own right, accept that pathological grief" can manifest 
itself in the form of a depressive disorder, psychosis, somatic disorder, and it has 
even been associated with a vulnerability to other physical ailments. Discussion 
of pathological grief as an illness is, however, complicated by assertions that griev- 
ing is a culturally determined process.” This view tends to substantiate theories 
that the continually extending vocabulary of mental diseases is a symptom of 
(inappropriate) medicalisation,* and that the formal labelling of grief behaviour 
encourages bereaved individuals to adopt the ‘sick role” 

Leaving aside the problems associated with the precise scope of ‘pathological 
grief’, how is the potential for liability in this area dealt with? Does the law coun- 
tenance liability towards the deceased patient's close relatives following a fatal 
medical error? 


THE PRIMARY/SECONDARY VICTIM DISTINCTION 


When considering duty of care, it is the primary/secondary victim distinction which 
currently shapes the fate of daimants seeking damages for negligently inflicted mental 
trauma.” Primary victims are, of course, those who are directly involved in some 
traumatic incident which triggers psychiatric harm (eg the car passenger who suffers 
trauma as the result of a collision caused by a negligent driver). The label of Secondary’ 
victim is generally reserved for those whose involvement with the incident is limited 
to witnessing or hearing of the imperilment of others. In cases of medical negligence 
causing a fatality, the relative who suffers psychiatric harm as a consequence would 
generally be classed as a secondary victim. 

At present, in order to establish a duty of care, secondary victims must show 
that they have suffered a recognised psychiatric disorder. They must further satisfy 
the layered proximity test set out in Alcock v Chief Constable for South Yorkshire, 
which requires: 





11 Or ‘traumatic gnef’ (H G. Prigerson "Traumatic Grief as a Risk Factor for Mental and Physical 
Morbidity’ (1997) 154(5) Amencan Journal of Psychiatry 616, or ‘complicated grief’ (Marwit, n 10 


rigerson, 
13 C M. Parkes, PLaungani and B. Young, Death and Bereavernent Across Cultures (London: Routledge, 


1997). 

H *...social life and social problems had become more and more “medicalised” or viewed through 
the prism of scientific medicine “as diseases”? (D. Lupton, ‘Foucault and the Medicalisation Cri- 
tique’ in A. Peterson and R. Bunton (eds), Foucault: Health & Medicine (London: Routledge, 1997) 
95). See also D. Summerfield ‘The Invention of Post-traumatic Stress Disorder and the Social Use- 
fulness of a Psychiatric Category’ (2001) 322 BMJ 95 “To conflate normality and pathology deva- 
lues the currency of true illness, promotes abnormal illness behaviour and incurs unnecessary 
public costs’ 

15 T. Parsons, The Social System (London: Routledge & Kegan Paul Ltd, 1951). 

46 The recoverability of damages for psychiatric injury has, on occasion, been expressed as an issue of 
remoteness of damage, as per the case of Attia v British Gas Pk [1988] QB 304. The issue of remote- 
ness 1s dealt with ın the clomng pages of this paper. 

17 [1992] 1 AC 310. 
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(i) that psychiatric harm to a claimant of reasonable fortitude was reasonably 
foreseeable; 
(ii) a close tie of love and affection between the claimant and a primary victim; 
(iii) that the claimant was proximate in time and space to the incident or the 
(tv) that the harm was triggered by the sudden appreciation ofa horrifying event 
(the ‘shock requirement’); and 
(v) that they perceived the event through their own unaided senses (the ‘direct 
perception requirement’). 
None of these proximity tests applies to primary victims, and, in the case of clai- 
mants who qualify as primary victims because of physical endangerment, they are 
also excused the ‘reasonable fortitude’ test.” In their case, for a duty of care to be 
owed, they must be within the zone of physical danger, or reasonably believe 
themselves to be, and it must merely be reasonably foreseeable that the defendant's 
negligence would cause either physical or psychiatric harm to the primary victim.” 
English law’s insistence on labelling claimants either ‘primary’ or ‘Secondary’ 
suggests not only that the secondary victim's injury is based on ‘second-hand’ 
experience, but that there is a weaker imperative to compensate these clarmants. 
It is therefore in the nature of the Alcock criteria that most secondary victim claims 
will be doomed to failure, a logical corollary of which is that the relative bereaved 
by medical negligence is unlikely to secure a remedy for their own mental 
trauma. 


SUPERIMPOSABLE PRINCIPLES. 


Both the ‘zone’ requirement for primary victims and the layered proximity criteria 
for secondary victims serve to distinguish claims for psychiatric damage from 
those for other forms of personal injury.” The inference which might easily be 
drawn from this distinction is that the latter are less worthy of compensation as 
the clamant must work much harder to convince the court of the legitimacy of 
their claim. Maintaining a sharp distinction between physical and psychiatric 

harms 1s legally questionable given that as early as 1901, Kennedy J in Dulieu v 
White & Sons*' expressed himself as not needing much convincing that nervous 
shock was an injury of a physical nature. The more recent House of Lords judg- 
ments in King v Bristow” and Rv Ireland” provide strong evidence that any ngid 





18 In the light of cases such as W v Essex CC [2001] 2 AC 592 and McLoughlin v Jones [2002] 2 WLR. 
1279 it seems that the restrictive definition of primary vicums adopted in White v Chief Constable of 
South Yorkshire [1999] 2 AC 455 (1e that the primary victim 1s someone physically endangered by the 
defendant's negligence or who reasonably believes themselves to be) 18 to be regarded as only one 


means of estab vicum status 
19 ee 155 See criticism of this aspect of Page in A. Sprince, "Page v Smith — being 


rimary” colours House of Lords’ j t (1995) 11 PN 124-131. 

ome prommity may be required for the duty of care to be established ın cases of phynecal inyury 
m, (he LE Co Bhp Roc Marie C Ll O] 3 A ER 30) buts fom utapo 
1901] 2 KB 669. 


2 Kirg v Bristow Helicopters Ltd; Morris v KLM Royal Dutch Airlines [2002] 2 WLR 578. 
2 [1998] AC 147. See also Page v Smith [1996] AC 155, discussed below 
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distinction between psychiatric and physical harms is melting away. In Rv Ireland, 
their Lordships ruled that ‘bodily harm’ for the purposes of the Offences Against 
the Person Act 1861 extended to psychological injuries. Moreover, in King v Bris- 
tow, Lord Nicholls stated that post-traumatic stress disorder was not to be 
excluded from the term ‘bodily injury’ for the purposes of the Carriage by Air 
Act 1961 as ‘the brain is part of the body’ Further, the distinction between physi- 
cal and mental harms is ethically unsupportable if full recognition is given to the 
potentially debilitating effect of psychiatric illness. In the Canadian case of McDer- 
mott v Ramadanovic Estate” Southin J remarked that a man physically scarred by 
the defendant’ negligence, though not necessarily less attractive, would still be 
compensated. By analogy, he argued, a scar on the mind, such as the haunting 
memory of a parents death, should be compensable notwithstanding that no 
pecuniary loss was shown to flow from the experience. Even more compelling 
is Des Butlers observation that: 


A sound mind ın a damaged body may be capable of achieving much, while a 
damaged mind ın a sound body may be capable of achieving little. The integrity 
of the psyche should therefore be as worthy of protection as the integrity of the 
physical condition.” 


The form taken by these detailed proximity demands made of psychiatric damage 
claimants has also been the subject of resounding criticism because of the arbitrary 
distinctions drawn between different claimants suffering the same harm and who 
are seemingly equally deserving of compensation (the primary and secondary 
victim distinction being a prime example of such arbitrariness). Driven by an 
attempt to mitigate the perceived inequities ın this area of law, two further House 
of Lords’ judgments have developed what might be regarded as general principles 
which can be superimposed on the primary/secondary rules and which provide 
useful measures of the integrity of this area of law. These superimposable values 
are equivalence of physical and psychiatric harm and symmetry. 


Equivalence of physical and psychiatric harm 


The ruling in Page v Smith?’ that psychiatric harm is a type of personal injury 
alongside physical harm, has been taken by many as suggesting that claims for 








24 Although in both Irland and King the issue might be seen as one of whether the legislator would 
have intended mental injury to fall within the scope of the statutory remedy had more been 
known about it at the time of drafting, rather than an issue of whether there was a valid distinction 
between physical and mental harms. 

25 (1988) 44 CCLT 249. 

26 D. Butler ‘An Assessment of Competing Policy Considerations in Cases of Psychiatric Injury’ 
(2002) 10 Torts Law Journal 2 See also McLoughlin v O'Brian ‘No judge who has spent any length 
of time trying personal injury claims ın recent years would doubt that physical injunes can give 
rise not only to organic but also to psychiatric disorders. The sufferings of the patient from the 
latter are no less real and frequently no less painful and disabling than from the former’ [1983] 1 
AC 410 per Lord Budge at 433 and Rv McCray ‘there can be no doubt that psychiatric harm can be 
more pervasive and permanent ın its effect than any phyncal harm’ [1991] 3 SCR 72 per Cory J. 

27 [1996] AC 155. 
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psychiatric harm are to be treated as equivalent in merit to those for physical 
harm:* 








[ifn an age when medical knowledge is expanding fast, and psychiatric knowledge 
with it, ıt would not be sensible to commit the law to a distinction between physical 
and psychiatric injury which may already seem somewhat artificial, and may soon 
be altogether outmoded.” 


The courts’ assimilation of this notion of equivalence is, however, far from con- 
sistent. In fact, there are judgments at all levels of the judicial system which openly 
undermine the ideal of parity between physical and psychological injury in the 
taxonomy of tort law. In the High Court,” Cazalet J denied a duty of care to 
family members who suffered psychiatric harm after witnessing the results of 
the defendant's reckless disregard for his own safety. The primary reason for this 
decision was that such a cause of action would be undesirable given its potential to 
raise questions of relative fault between family members, yet the court candidly 
recognised that such considerations did not prevent claims for physical injury 
between family members. In the Court of Appeal,” Buxton LJ explicitly required 
a higher degree of foreseeability for a breach of duty to be established in connec- 
tion with psychiatric injury. Finally, the House of Lords refused to recognise the 
employer’s common law duty to safeguard the physical health of their workforce 
as encompassing a general duty to safeguard employees from mental trauma.™ 


28 Per Lord Lloyd of Berwick [1996] 1 AC 155, 188. 

29 Page was not the first case to expressly emphamse the likeness as opposed to the distinctions 
between physical and mental barm ın the context of compensation In Bourhill v Young, Lord Mac- 
mullan observed that: “The distinction between mental shock and bodily injury was never a saen- 
tific one, for mental shock 1s presumably ın all cases the result of, or at least accompanied by, some 
physical disturbance in the sufferers system... But in the case of mental shock there are elements 
of greater subtlety than in the case of an ordinary physical injury, and these elements may give nse 
to debate as to the precise scope of liability’ [1943] AC 92, 108 Thus, in Bourhill, the sentiment 1s 
one of recognising parallels between physical and mental harm, rether than equivalence, whilst 
also acknowledging that different considerations may apply so as to restrict liability in the case of 
the latter. See also Lord Wilberforce in McLoughlin v O'Brian [1982] 2 All ER 298, 301 and Taylor 
JA in Rhodes v Canadian National Rly (1990) 75 DLR 4™ 248, 296. 

30 Greatorex v Greatorex [2000] 1 WLR 1970 

31 Pratley v Surrey County Council [2003] EWCA Civ 1067, [2003] IRLR 794, see particularly the 
court’s unsatisfactory attempt to distinguish the case of Jolley v Sutton LBC [2000] 1 WLR 1082 
which dealt with foreseeability of physical injures 

32 The sudgment of Hale LJ in Hatton v Sutherland County Council also exhibits an attempt to distance 
itself from any principle of equivalence, stating that there are important differences between phy- 
nical and mental disorders (namely that, unlike physical health, there ıs no benchmark of perfect 
mental health against which to judge disorders, the causes of mental disorders are often not pre- 
sumed to be organic, and the treatment and recovery of patients with mental disorders is less pre- 
dictable than with physical tllnesses) ” It 1s not clear what Hale LJ meant to achieve by her efforts 
to distinguish mental and physical maladies Such considerations, relating as they do to the diag- 
nosis and treatment of psychiatric disordens, are likely to be of vital importance when conndenng 
the appropriateness of the rule which requires a recognised psychiatric illness as a precondition to 
compensation They do not, however, justify any further restrictions on claims for mental harm. 
[2002] 2 All ER 1,7. 
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Symmetry 


In novel cases, the determinant of whether a duty of care is owed can be the avoid- 
ance of inequality between different categories of claimant. In White v Chief Con- 
stable for South Yorkshire, the police officers involved in the Hillsborough disaster 
failed in their psychiatric damage claims, primarily because the relatives of the 
deceased had failed to secure compensation for the same type of harm.” Lord 
Hoffmann explained the result in White as one of necessity to ‘preserve the general 
perception of the law as a system of rules which is fair between one citizen and 
another’ 

This paper will proceed to assess the application of the Alcock criteria to the 
claimant who leams that their close relative has been a medical accident victim 
(MAV) and who suffers psychiatric harm triggered either by the traumatic events 
in hospital, the knowledge that their loved one died unnecessarily or through see- 
ing the body of the deceased in the mortuary. This analysis of the relatives claim 
will be conducted against the backdrop of recent developments, and in light of 
the two superimposable values of equivalence and symmetry. 


COMPENSATING PSYCHIATRIC HARM SUFFERED BY 
RELATIVES OF A MAV 


Recognised psychiatric disorder 


The relative of the MAV must first of all convince the court that they are suffering 
from a recognised psychiatric disorder, although damages for ordinary grief fall- 
ing short of a disorder are available under section 1A of the Fatal Accidents Act 19°26. 
Actual proof of grief is not necessary to support a statutory claim for bereave- 
ment, but the claim is for a fixed sum of £10 000% in all cases, regardless of the 
degree of grief suffered, and only spouses or parents of unmarried minors are 
eligible for this award. (This can be compared with the more liberal approach to 
bereavement damages in Scotland where the statutory claim has no upper limit 
and can include both ordinary grief and pathological grief.*) 

Beyond this statutory provision there is no common law right of action for 
damages for grief or bereavement.” If the statutory bereavement claum is inade- 
quate or inaccessible, the relative of the MAV is reliant on the common law. Here, 
secondary victims (and primary victims) must demonstrate a recognised psychia- 
tric disorder. Lord Oliver in Alcock reiterated the general common law rule, saying: 





33 [1999] 2 AC 455, per Lord Steyn. See further, P de Prez, ‘Proportionality, Symmetry and Compet- 
ing Public Policy Arguments’ (1999) 15(4) PN 217. See also Calveley v Chief Constable of Merseyside 
[1989] AC 1228 for an example of symmetry based reasoning — as the public could not me the 
police for negligence ın the ipvestigation of a crime, a police officer should not be able to sue his 
employer for negligence in the course of an internal investigation. 

34 For deaths after 31 March 2002 (Damages for Bereavement (Varlation of Sum) (England and Wales) Order 
2002, S 12002 No 644) 

35 Gilles v Lynch 2002 1420 SLT (Outer House) applying the Damages (Scotland) Act 1976, s 1(4) 

36 Hinz v Berry [1970] 2 QB 40; Alcock v Chief Constable of South Yorkshire [1992] 1 AC 310. 
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Grief, sorrow, deprivation... must be sustained without compensation. ...[T]o 
extend liability to cover injury in such cases would be to extend the law in a direc- 
tion for which there is no pressing policy need and ın which there is no logical stop- 


ping point.” 


Thus, the need for certainty (å logical stopping point’) provided the reason for the 
exclusionary rule, and this was buttressed by the sentiment that grief and sorrow 
were the ordinary burdens of humanity which all citizens must bear. 

Leaving aside the fact that it is somewhat insensitive to refer to grief which is 
the result of a negligently caused death as ‘ordinary’ and ‘inevitable’, the stopping 
point’ identified by Lord Oliver has little logical appeal. The Canadian judgment 
in Mason v Westside Cemeteries clearly recognised the difficulties of separating 
ordinary and pathological distress conceptually. The court awarded $1 000 to a 
plaintiff for the distress caused by the loss of his parents’ ashes.” Molloy J stated: 


It is difficult to rationalize awarding damages for physical scratches and bruises of a 
minor nature but refusing damages for deep emotional distress which falls short of a 
psychiatric condition. Trivial physical injury attracts trivial damages. It would seem 
logical to deal with trivial emotional injury on the same basis, rather than by denying the daim 
altogether. 


The Mason judgment exposes the ‘illogicality’ of stopping at recognised psychia- 
tric disorders given the actionability of minor physical injuries. Such illogicality is 
perhaps now even more objectionable in the light of the Page v Smith sentiment 
that claims for psychiatric injury are to be regarded as of equal merit to claims for 
physical harm. 

In its favour, the restriction of recovery to recognised disorders offers a degree 
of ostensible clarity and certainty (although uncertainty is endemic to matters of 
psychiatric diagnosis). If this single although somewhat arbitrary requirement 
were to be retained in the long term as a mechanism for ensuring the legitimacy 
of claims, perhaps a case could be made for eliminating the remaining proximity 
controls. In any case, it seems that the recognised disorder principle 1s so 
entrenched that there is unlikely to be any movement towards the general action- 
ability of grief at common law. 

The common law requirement of a recognised psychiatric disorder raises the 
further question of how and by whom the disorder must be recognised’. The 
common law’ use of the passive term ‘recognised’, endorses what some would 
regard as the myth of modern psychiatry that mental disorders are discovered’ 
rather than ‘invented. Any diagnostic label which is mentioned in the Diagnostic 





37 Per Lord Oliver in Alcock [1992] 1 AC 310, 416-417. 

38 (1996) 135 DLR (4%) 361 This case was cited without disapproval by the Ontano Divisional 
Court in Anderson v Wilson (1999) 175 DLR. (4%) 409. 

39 The reason the award was so small was that 23 years had passed from the plaintiff’ parents being 
cremated and the judge regarded this as one of those cases where the relatively minor mental dis- 


Ra i) Nie Cee ee 
40 At 379 (emphasis added) Although Canadian law y follows the requirement of recog- 


nised psychiatric disorder for secondary victums. see Rhodes v Canadian National Rly (1990) 75 
DLR 4° 248. 
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and Statistical Manual of Mental Disorders, Fourth Edition® (DSM IV’) would 
surely qualify as Tecognised’ for the purposes of the common law. That is not to 
say that common law ‘recognition’ and inclusion in the manual are mutually 
extensive. Inclusion in the manual, for exam: example, does not necessarily represent a 
consensus as to the validity of the diagnosis.” This fact is, however, unlikely to 
provide room for argument that an included diagnosis is not ‘recognised given 
that, by way of analogy, the standard of medical care in English law does not 
require consensus. 

The Australian case of State of New South Wales v Seedsman“* offers a salutary 
example of judicial pragmatism in cases where there is a lack of fit between the 
claimants psychiatric disorder and DSM IV criteria The plaintiff sought 
damages for post traumatic stress disorder (PTSD’) caused by her exposure to 
cases of child abuse in her work as a police officer. It was argued that her illness 
could not be described as PTSD, as DSM IV requires either direct personal endan- 
germent, witnessing the physical endangerment of others at first hand, or hearing 
of the physical endangerment of a loved one. The plaintiff had not directly per- 
ceived the perpetration of abuse but only its aftermath, and the children con- 
cerned were only known to her through her work. The judge regarded DSM IV 
as offering guidelines rather than strict boundaries; and accepted a diagnosis of 
PTSD notwithstanding that the claimants condition failed to mirror ee 
descriptors.“ The Seedsman approach is likely to Sr: Lie to the English j 
if the Court of Appeal cases of Calascione v Dixon” and Veron v Boseley ace 
thing to go by. Both judgments accept a diagnosis of pathological grief disorder 
without adverse comment, yet the condition has still to be accepted for inclusion 
in the manual in its own right.” 

The lack of fit between DSM categories and medico-legal terminology has not 
only been recognised judicially, but also in DSM IV itself The manual contains a 
rider which warns against over-reliance on its classifications in legal contexts: “The 
clinical and scientific considerations involved in categorisation of these conditions 
as mental disorders may not be wholly relevant to legal judgments, for example, 
that take into account such issues as individual responsibility, disability, determi- 








41 Diagnostic and Statistical Manual of Mental Disorders (Washington, DC: American Psychiatric Asso- 
ciation, 4™ ed, 1994). 

42 See, for example, ın relation to dissociative disorders, H. G Pope et al, Attitudes Towards DSM IV 
Dissociative Disorders Diagnoses Among Board-Cernfied American Psychiatrists’ (1999) 156 Am 


43 Bolam v Fnern Hospital Management Committee [1957] 1 WLR. 582; Bolitho v City and Hackney Health 
[1997] 4 AU ER 771. 

44 [2000] NSWCA 119 

45 A pragmatic approach was also emphasised by Brennan J in eertsch v Coffey (1984) 155 CLR 549 at 
560: ‘compensation 1s awarded for the disability from which the plaintiff suffers, not for its con- 
formity with a label of dubious medical acceptability’ 

46 This pragmatism may be reserved for strong cases given the court's emphasis of the unique fea- 
tures of the plaintiff's injury ıt involved occasions of exceptional human depravity} a significant 
number of deaths and intense suffering of young children and the frequent observation of dead 
and mutilated bodies 

47 19 BMLR 97. 

48 [1997] 1 All ER 577. 

49 See, however, the proposals for change which were not adopted: SJ. Marwit 'DSM DER, grief 
reactions and a call for revision’ (1991) 22 Professional Psychology: Research and Practice 75. 
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nation and competency’™ Further, the manual notes that the inclusion of diag- 
nostic categories such as ‘pathological gambling’ or ‘paedophilid does not imply 
that the condition meets legal or non-medical criteria for what constitutes mental 
disease, mental disorder or mental disability.” 

Whatever reservations are expressed in DSM IV about the profession of psy- 
chiatry’s manual being used to determine legal issues, the ‘recognised psychiatric 
disorder’ requirement means that the parameters of liability are to a large extent 
determined by what psychiatry currently defines as pathological degrees of psy- 
chiatric symptoms. It is arguably, therefore, the discipline of psychiatry and its 
representatives in the role of expert witnesses who have the last word on action- 
ability and not the courts. 

So what happens if expert witnesses disagree as to whether a label can be 
attached to the claimant’ grief triggered illness? Does the disorder then cease to 
be recognised??? Thomas J in the New Zealand case of Van Soest v Residual Health 
Management Unit” suggested that proof of a recognised psychiatric disorder 
should be the general rule, but that the rule need not be absolute. So where it is 
a matter of dispute whether a label can be attached to the claimant’ suffering, the 
court should be able to ask whether the degree of suffering is ‘outside the range of 
ordinary human experience’ to determine whether it should be actionable, 
rather than allowing the claimant to fall between the cracks of current diagnostic 
criteria. 





Foreseeability of shock 


Having demonstrated a recognised psychiatric illness, the relative of the MAV, as a 
secondary victim, must then prove that the psychiatric harm was a foreseeable 
result of the negligence. The standard of foreseeability as set out in McLoughlin v 
O'Brian” is an ex post facto standard, and is judged by what the reasonable man 
would have foreseen. Further, it is the judge relying on his own opinion of the 
operation of cause and effect in psychiatric medicine’ who represents ‘the educated 
layman’ for these purposes.” In the cases under discussion the defendant will 
likely be an NHS trust or clinician, and so presumably will be possessed of greater 
knowledge of the cause and effect of psychiatric symptoms than the educated lay- 





50 American Psychiatrists Association, 2000, xocrvu 

51 n 50 above. 

52 Although, given the expansive notion of illness referred to above, a recognised category can 
usually be found for the claimant’ suffering. For example, DSM IV suggests that persistent symp- 
toms of grief can be diagnosed as a major depressive disorder (at v 62 82) 

53 [2000] 1 NZLR 179, 

54 PerThomas J (dissenting on other grounds) at 206. 

55 Renew of the Law of Negligence Report (October 2002), 9.7 at http.//pandoranla gov.an/tep/31508 
(last vinted 22nd March 2004}, This recently conducted review of the law of negligence in Aus- 
tralia suggested rather that this 1s an issue which ought not to be handed over to the courts so 
readily. The report recommended that a panel of experts, to include forensic psychiatrists and psy- 
chologists, should be set up to issue guidelines for legal use as to when a recognised psychiatric 
illness has been suffered 

56 [1983] 1 AC 410 

57 Per Lord Budge at 432. 
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man’. This fact, combined with the visibility of the patient’ family in the hospital 
environment, make it tempting to assume that the foreseeability of psychiatric 
harm following the unnecessary death in hospital of a relative could readily be 
established. 

The claimant will generally not witness the moment of their relative’s demise 
and may rely on viewing the deceased’s body after death as the ‘shocking event’ 
which caused the harm. Where the relative is absent during the events which 
caused the death of the deceased, an attempt to rely on identification of the body 
after death as the shocking event’ is likely to fail. In some cases this is because of 
the court’s conclusion that psychiatric harm is not a foreseeable consequence of a 
negligently caused death. The majority of the High Court of Australia in the 1930s 
case of Chester v Waverley Corporation regarded the sight of the plaintiff’s deceased 
son as not foreseeably resulting in harm. Latham CJ, finding that the mother’s 
psychiatric harm was not foreseeable, stated famously: 


Death 1s not an infrequent event, and even violent and distressing deaths are not 
uncommon. It 1s however not 2 common experience of mankind that the spectacle, 
even of the sudden and distressing death of a child, produces any consequence of 
more than a temporary nature ın the case of bystanders or even of close relatives 
who see the body after death has taken place.” 


There are echoes of this desensitised approach to death in the Canadian case of 
Devji v District of Bumaby®? The family of a fatally injured road accident victim 
was asked to identify the deceased's body at the hospital. When the deceased's 
family claimed damages for psychiatric harm suffered as a result of seeing the 
body, the judge responded: 


Persons view the bodies of deceased persons for a number of reasons on many occa- 
sions and psychiatric injury is not what one expects or would reasonably foresee 
from such an experience...The bodies of persons killed in an accident are ordinarily 
identified by a close relative. Common experience demonstrates that the usual for- 
titude of our citizens protects them from psychiatric injury and makes such injury, if 
it occurs, not reasonably foreseeable.“ 


In English law, by contrast, the courts’ conclusion is generally not couched in 
terms of psychiatric harm being an unforeseeable consequence of viewing the 
deceased, but rather that there is no proximity. Indeed, in the recent English case 
of Farrell v Avon Health Authority the court readily agreed that the mistaken and 
quickly rectified belief that the claimants newborn son was dead would foresee- 
ably result in psychiatric harm. In Alcock, Lord Jauncey preferred to say that sight 
of the deceased's body at the mortuary did not give rise to an action as the time 
delay between the traumatic fatal accident and the mortuary visit, and the pur- 
pose of the visit, took it beyond the aftermath: 





58 [1939] ALR 294. 

59 Ati0 Disapproved by Deane] in faensch v Coffey (1985) 155 CLR 549. 
60 (2000) 180 DLR 4® 205. 

61 Per McEachern CJBC at 227. 

62 [2001] Lloyds Law Rep Med 458 
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In these appeals the visits to the mortuary were made no earlier than nine hours 
after the disaster and were made not for the purpose of rescuing or giving comfort 
to the victim but purely for the purpose of 1dentification...I consider that not only 
the purpose of the visits to the mortuary but also the times at which they were made 
take them outside the immediate aftermath of this disaster.” 


No reason was given as to why the distinction between the motive of formal iden- 
tification of the deceased so that post-mortem examination/burial arrangements 
could commence and the motive of offering solace and comfort to the vicum 
should determine the actionability of the claim. Presumably, the distinction rests 
upon an assumption that the relative visiting hospital who believes the patient is 
still alive is driven by compassion to attend and to provide comfort (and is there- 
fore not acting voluntarily), whereas a relative can in theory refuse to participate 
in the formal identification process. This distinction creates the absurdity that 
the strength of the secondary victim's claim depends in many cases on the speed 
of the emergency services; of the ambulance in arriving to provide medical assis- 
tance to the patient and of the police in contacting the family to inform them of 
the accident. If both paramedics and police are sufficiently prompt in their atten- 
dance, the claimant stands a better chance of making their journey to hospital 
whilst their relative is still breathing. 

Having established an incident which would foreseeably trigger psychiatric 
damage, the claimant, if regarded as a secondary victim, must demonstrate that 
their case complies with the Alcock proximity criteria. 


The Alcock proximity criteria 


A dose tie of love and affection 

The relative must show a close relationship of love and affection with the MAV. It 
was stated in Alcock that the categories of relationship were not closed and a pre- 
sumption of the requisite degree of closeness would be applied in parent-child 
relationships and between spouses (and the betrothed). 

If the claimant was invited to the hospital to see their relative it would be 
tempting to assume that in most cases, the close tie would be axiomatic (although 
of course that would not be the case where the claimant was perhaps an uncle ora 
neighbour who only happened to be at the hospital because they were best able to 
bring the patient to hospital). However, in requiring proof of closeness in those 
relationships falling outside the presumption (or ın the defence of attempts to 
rebut the presumption) Alcock contemplates enquiry into the personal life of the 
claimant, a process which risks exacerbating the trauma already suffered.” In Aus- 
tralia, the closeness of the relationship between the parties is considered relevant 





63 Per Lord Jauncey in Alcock v Chief Constable for South Yorkshire Police [1992] 1 AC 310, 424. 

64 Thus is, however, the reasoning adopted ın Joensch v (1985) 155 CLR 549. 

65 Compare Atkinson v Seghal [2003] EWCA Civ 697, [2003] Lloyds Rep Med 285 (discussed later) 
where the mother was awarded damages although the body had already been identified by her 
husband — the court was however convinced that the mother did not believe her child to be dead 

66 [1992] 1 AC 310, 397 where Lord Keith used the word 

67 M A. Jones, ‘More Pnnciple, Less Subdety’ [1995] 4 WJCLL 
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to the reasonable foreseeability of psychiatric harm, but more emphasis is placed 
upon the degree of closeness rather than the legal status of the relationship: “The 
relationship between two friends who have lived together for many years may be 
closer and more loving than that of two siblings. There is no policy justification 
for preventing a claim for nervous shock by a person who is not a family member 
but who has a close and loving relationship with the person harmed or put in 
peril’ Thus, in Australia a work relationship has proved to be sufficient to sup- 
port a finding that psychiatric harm to a witness of horrific injury was reasonably 
foreseeable.” 


A Sudden shocking event’ 

In Alcock, their Lordships agreed that secondary victims must demonstrate that 
their unjury be caused by a sudden appreciation by sight or sound of a horrifying 
event which violently agitates the mind?” 

The sudden shocking event requirement presents particular problems in hospi- 
tal cases, because it might be argued by defendants that the ‘suddenness’ of the 
shocking event is negated by the reasons that brought the MAV to the hospital 
In other words, the probability of deterioration is known merely by the fact that 
the MAV was ın hospital. The most well known example of this type of reasoning 
is the Court of Appeal judgment in Sion v Hampstead HA,” a case where the hos- 
pital were accused of negligent treatment of a road accident victim. There, the fact 
that the secondary victim had watched over his son in an ICU for fourteen days 
meant that news of his death did not result in sudden shock because, ‘the sons 
death, when it occurred, was not surprising but expected?” For much of the four- 
teen days, Mr Sion’ son had been in a coma, and so the prognosis may have 
seemed bleak all along and may be distinguishable from future cases where the 
MAV’ decline is more sudden. 

In a number of recent cases, whilst the courts have shied away from radical 
reform of the common law sudden shock requirement, they have softened the 
edges of this rule, resulting in distinctly claimant-friendly judgments. The most 
striking evidence of this, at the time of writing, is to be found in the High Court 
judgment of Froggatt v Chesterfield & North Derbyshire Royal Hospital NHS Trust.” 
Here, Forbes J decided in favour of a claimant suing for an unnecessary mastect- 
omy following a negligent misdiagnosis of breast cancer. More importantly for 
our purposes, Forbes J also awarded damages to the immediate family of the first 
claimant as ‘secondary victims’ In the case of the first claimant’s husband, the 
judge identified the sudden appreciation of a horrifying event as the moment he 





68 Gifford v String Patrick Stevedoring Pty Ltd [2008] HCA 33, per McHugh J at 48 

69 Mount Isa Mines Ltd v Pusey (1970) 125 CLR 383; [ ALR 253. 

70 Per Lord Ackner in Alcock v Chief Constable for South Yorkshire Police [1992] 1 AC 310, 401F 

71 [1994] 5 Med LR 170. 

72 Per Peter Gibson LJ at TM. This deamon appears to have been reached by relying on the report of 
Dr Bennett who told the court that in the last three to four days of his son’ life, the plaintiff 
realised it was almost certain that his son would die and had been preparing himself for such an 


event 
7 [2002] AH ER (D) 218. 
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first saw his wife undressed after the mastectomy.” As the husband presumably 
knew about the mastectomy before witnessing its effects, this does not appear to 
match the sudden shocking event requirement of Alcock, but was rather something 
to be expected, as per Sion.” In the case of the first claimant’ son, aged ten, the 
horrifying event comprised the discovery of his mother’s cancer’ after overhearing 
a telephone conversation. This aspect of the case indicates a very generous applica- 
tion of the Alcock requirement that the shocking event be perceived through the 
claimants unaided senses and constitutes our first indication that a mellowing of 
the proximity tests is occurring. 

Implicit in the sudden shocking event condition is the requirement of a single 
event triggering the harm, as opposed to the cumulative onslaught of traumatic 
circumstances. The rejection of claims on the basis that the harm was caused by the 
cumulative effect of events and the gradual realisation of the defendant's wrong, 
has also been a particular problem in cases pertaining to alleged medical 
negligence. The claimant in Walters v North Glamorgan NHS Tust” experienced 
the trauma of seeing her newborn baby having a seizure in his cot, followed by a 
false reassurance that he was not seriously ill Later that day she received an 
accurate diagnosis of her son’s serious brain damage and witnessed her child’s life 
support machine being switched off. These traumatic incidents spanned a period 
of 36 hours, and yet the court found that such a period could properly be regarded 
as a single horrifying event: It is a seamless tale with an obvious beginning and an 
equally obvious end. It was played out over a period of 36 hours, which for her 
both at the time and as subsequently recollected was undoubtedly one drawn-out 
experience’”” In the earlier case of Tedget & Tredget v Bexley Health 
the court applied similar reasoning to a period of 48 hours which included the 
negligent delivery of the claimant’s child and its subsequent death. 

The generosity displayed in Walters and Tredget cannot, however, be relied upon 
given the curious distinction used in the County Court decision in Tan v East Lon- 
don and City HA” to prevent a bereaved father from recovering damages. He suf- 
fered shock after being told about his unborn childs death in utero over the 
telephone and travelling to witness the stillbirth of his child three and a half hours 
later. The claimant in Tan would seem to qualify for the same generous treatment 
as was afforded to the claimants in the cases discussed above, given that the events 
in Tan spanned only one twelfth of the staggered event’ in Tredget. The court, how- 








74 Relying on Peter Gibson LJ in Sion v Hampshire Health Authority [1994] 5 Med LR 170, 176, where 
he said that the shock recerved required no violence to constutute the sudden appreciation of a 
horrific event. 

75 Just as the death in Sion v Hampstead HA [1994] 5 Med LR 178 was to be expected and the stillbirth 
in Tan v Bast London & City HA [1999] Lloyd's Rep Med 389 was inevitable (Tan is discussed in 
more detail below). 

76 [2002] EWCA Civ 1792, [2003] PIQR P232. Note: there is significant evidence linking adverse 
outcomes relating to childbirth with pathological mental suffering, particularly post-traumatic 
stress disorder, J Menage ‘Post-traumatic Stress Disorder in Women who have Undergone 
Obstetric and/or Gynaecological Procedures’ (1993) 11 Journal of Reproductive and Infant Psychology 
221 and J. Meikle, ‘One in Twenty New Mothers May Suffer Post Traumatic Stress Disorder’ 
The Guardian 27 May 2008 

77 [2002] EWCA Cry 1792 at 34; [2003] PIQR P16 at P247. 

78 [ 5 Med LR 178. 

79 [1999] Lloyds Rep Med 389. 
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ever, distinguished Tan, saying that as the stillbirth was inevitable after a death in 
utero, it was the death itself which constituted the traumatic event. The father’s 
claim was therefore destined to fail, as a phone call did not qualify as direct per- 
ception of the traumatic event. The decision in Tan is not only difficult to swallow 
in the light of Fedget and Walters, it does not sit well with the House of Lords 
judgment in Alcock either. As the death in Tan was known prior to the claimant 
arriving on the scene, Tan is analogous to the mortuary cases, except that in Tan, 
the objective in visiting the scene was clearly not the need to identify the body but 
to offer solace to the mother. This motive would appear to fulfil the requirement 
of proximity as it is currently understood.™ Such a finding would involve only an 
incremental development of the law by relying on the emphasis of motive in the 
Alcock judgments. It is submitted that Walters indicates a mellowing of the courts’ 
application of the exclusionary Alcock criteria and that the outcome in Tan cannot 
be supported. 

The expansive approach to the single event criterion in Walters is not an isolated 
instance. The Court of Appeals judgment in Atkinson v Seghal®™ appears to apply 
the Alcock proximity criteria in such a way as to raise questions regarding their 
continued existence. The claimant's illness was triggered by the loss of her daugh- 
ter in a road accident. Although not present at the scene of the collision, she had 
gone looking for her daughter, who had failed to return home from a ballet 
lesson, and came upon a police cordon. She was told there that her daughter had 
been involved in a fatal accident, at which point she became hysterical and 
uncontrollable. She was then taken to the hospital where she was allowed to see 
the body of her daughter in the mortuary. The Court of Appeal unanimously 
upheld the claimant’ appeal against the dismissal of her claim. Latham LJ 
remarked that the requirement that shock be attributable to a sudden event did 
not require a ‘frozen moment in time; an event could be made up of a number of 
components. The time immediately following the moment of impact up to the 
viewing at the mortuary all constituted parts of the aftermath of the incident. 

The Court of Appeal sought to distance this case from Alcock, and others where 
mortuary viewings were excluded from the duty of care, on the grounds that the 
motive of those previously unsuccessful claimants in viewing the body had been 
one of formal identification. In Atkinsons case, however, the father had already 
identified the body and the mother viewed the body to complete the story’ There 
was also some indication that she did not believe her daughter to be dead. These 
factors were enough to distinguish the ruling in Alcock that no duty of care was 
owed to the claimants who viewed their deceased relatives in a makeshift mortu- 
ary. Mrs Atkinson was, therefore, owed a duty of care by the defendant driver. . 
Although it is difficult to disagree with the outcome in Atkinson, the result is 
untenable when an attempt is made to differentiate Atkinson and the mortuary 
cases in Alcock. For example, how can it be said that the parents in Alcock experi- 
enced the death of their child, albeit from the moment of being told of the fact/ 





80 Ser above, text accompanying n 63 and 64. 

81 Above at n 65. 

82 Interestingly, Wilson J regarded both the scenes at the mortuary and the visit to the site of the 
accident (albert that there was no sign of the deceased's body) as part of the aftermath. 
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possibility of death to the moment of viewing in the mortuary, as anything other 
than a ‘seamless event’ as per Atkinson? Further, whilst the formal objective of the 
visit may have been to satisfy the coroners requirement for identification of the 
body, surely the personal motive of the many relatives visiting the mortuary in 
Alcock was to satisfy themselves of the death and that there had been no mistake.” 
What of parents who visit the mortuary together, the first parent to satisfy the 
requirement for formal identification of the corpse, and the second parent to pro- 
vide moral support and comfort to the identifier? If the distinction of these 
motives is a valid one for the purposes of liability, then, however unconscionable 
the outcome might seem, the claim of the first parent must fail but that of the 
second parent could succeed. 

The Atkinson case might have been better decided on the basis of an exception 
which appears in the Alcock judgments. Lord Ackner™ indicates that there ‘may be 
liability where subsequent identification [of the deceased] can be regarded as part 
of the immediate aftermath. When the mother in Atkinson saw her daughters 
body at the mortuary, it was very disfigured, a fact which was likely to exacerbate 
any grief that a close relative would suffer following the unexpected death of a 
loved one. Indeed, it was hinted in the Canadian case of Devji v District of Bumaby 
that viewing a mutilated corpse may provide an exception to the general rule that 
mortuary visits did not give rise to an action for psychiatric harm. Returning to 
the hypothetical case of the MAV’s relative, it is conceded that any distinction 
based on the degree of mutilation of the corpse could risk creating further pro- 
blems, particularly given that the hospital/NHS trust will also be the defendant. 
The hospital would be placed in a direct conflict of interests. On the one hand, 
they would not want to interfere with the relatives’ desire to see the body, a factor 
which is sometimes associated with the healing process. On the other hand, they 
may be tempted to delay or obstruct viewing of the body at the mortuary in order 
to minimise the possibility of a claim for psychiatric 

English law’ requirement of a sudden (albeit drawn out) horrifying event set 
out above provides an interesting comparison with developments in Australia. 
The Australian courts have long expressed their misgivings about requiring direct 
perception of a sudden shocking event.® This resistance crystallised in the 2002 
decision in Annetts v Austulian Stations Pty Ltd? where the High Court of Austra- 
lia found for the claimants despite their spatial and temporal distance from a sud- 








83 Disbelief 1s an extremely common symptom of gref 

84 [1992] 1 AC 310, 404-405. 

85 A Tap = as eas Renia lca tease etna 
because of foresecability and not proximity. In Taylor v Somerset HA [1993] PIQR P262, 268, Auld] 
placed much emphasis on the fact that the deceased ‘bore no marks or signs to [the plaintiff] of the 
sort that would have conjured for her the arcumstances of the [deceased's] fatal attack’ and con- 
cluded that the viewing was outside the aftermath. 

86 These misgrvings were famously aired in Joensch v Coffey (1985) 155 CLR 549. Gibbs CJ thought 
that the only requirement fora duty of care to be established was reasonable foreseeability of harm 
in the particular form that was suffered. Direct perception was only one of the factors relevant to 
whether that harm would have been a foreseeable result of the defendant's negligence Brennan J 
agreed, saying that phyneal and temporal distance from the hospital may affect foreseeability and / 
or causation, but that it did not bar a claim altogether. Cf the judgment of DeaneJ 

87 (2002) 191 ALR. 449. 
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den shocking event. The plaintiffs’ sixteen year old son had gone to work on one 
of the defendant's cattle stations in Western Australia. Prior to his leaving, the 
plaintiffs received telephone assurances by the defendant that their son would be 
under constant supervision and would be well cared for. Four months after the 
teenager had left home, his parents received a telephone call from the police to say 
that he had disappeared. The plaintiffs visited the locality from which their son 
had disappeared many times in the following months, and finally, five months 
after their son had gone missing, they received a call from the police station to 
say that his remains had been found in the desert. Thereafter, the father visited 
the police station to see a photograph of his son's skeleton in order to identify the 
body (sic). In determining the parents’ claim for mental harm against their son's 
employer, the court unanimously regarded the shock requirement as unnecessary 
where a special relationship existed (see below). Callinan J indicated that even if 
he were wrong on this, he regarded the sudden shocking event requirement as 
fulfilled. This was because: 


... the news of ıt came ‘out of the blue’. The contents of the first telephone call must 
have come as a thunderclap to the applicants. It was perceived by hearing. It was a 
communication of a hornfic event. Every subsequent communication and viewing 
were successive thunderclaps, perceived by hearing and seeing, and separately and 
cumulatively were capable of causing nervous shock.™ 


With respect, this alternative reasoning cannot withstand close scrutiny. It will 
almost always be the case that distressing news is experienced as a ‘thunderclap’ 
Even when news of a relatives death is preceded by knowledge that they were 
suffering from a terminal illness for a year, the claimant could usually point to 
communication of the mitial diagnosis as a ‘thunderclap’? Thus the sudden shock- 
ing event requirement would be devoid of substance and it would be better to 
abandon the requirement altogether. 


Direct perception (mere knowledge of traumatic event is not enough) 

Finally, according to the Alcock criteria, the relative of the MAV must show that 
their illness was triggered by what they experienced, as opposed to what they 
were told. This rule was affirmed by the House of Lords almost 40 years before 
Alcock, by Lord Denning in King v Phillips: ‘A wife or mother who suffers shock on 
being told of an accident to a loved one cannot recover damages from the negli- 
gent party on that account” The DSM IV formulation of post-traumatic stress 
disorder makes it clear that the condition can be triggered by hearing bad news 
concerning the fate of a loved one. The legal requirement of direct perception is 
clearly not a reflection of medical criteria but is a mechanism designed to stave off 
the hypothetical flood of litigation if direct perception were not required. 





88 (2002) 191 ALR 449, 541. 

89 [1953] 1 QB 429, 441. In Alcock, Lord Oliver, at 410, said that the rule of non-recovery for bang 
told of the death of a loved one was due to the fact that the law did not regard such persons as 
having a sufficent relationship of proximity. 
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In Australia, the courts have not always insisted on direct perception,” but it is 
the Annetts case which unequivocally confirms the non-essential status of the 
direct perception condition in Australian law. The Annetts judgments suggest that 
the combination of direct perception and closeness of relationship represents just 
one means by which the necessary proximity of the secondary victim can be estab- 
lished, therefore the Alcock criteria are not essential prerequisites to a duty of care.” 
Alternatively, a relationship of closeness with the primary victim plus a special 
relationship between claimant and defendant, or between victim and defendant, 
will suffice (and perhaps more importantly therefore, further possibilities for ful- 
filling proximity may exist). Indeed, this explains the much earlier Australian case 
of Brown v Mount Barker Soldiers Hospital”* where a mother in hospital following 
the birth of her child suffered shock on being told that her baby had been involved 
in a fire in the nursery and had lost his little finger. The fact that the mother had 
not witnessed the incident was no bar to her claim given the existence of a doctor/ 
patient relationship: ‘the defendant in taking charge of Mrs Brown as a patient 
assumed a care of her involving the need to avoid, so far as reasonably practicable, 
all things that might prejudice her health or comfort?” 

All of the judgments in Annetts stressed the specialness of the relationship 
between the parties, even if they differed in their articulation of why their rela- 
tionship was special For McHugh J, it was the employer's assurance as to the 
supervision of the plaintiffs’ son which gave rise to the duty to avoid inflicting 
psychiatric harm to the plaintiffs Hayne J preferred to say that: ‘...the position 
of the plaintiffs as parents of an employee who was not of full age and who was 
committed by them to the care and control of the defendant both during and 
outside working hours should not be considered to be different in any relevant 
respect from the relationship between employee and employer’™™ All three judges 
agreed that the parents had in some sense relied on the defendants to take care for 
their son’s safety. Callinan J regarded the case as demonstrating three bilateral rela- 
tionships: parent and child; assured and assurer and employer and employee.” 











90 Pham v Lawson (1997) 25 MVR 343 (Supreme Court of South Australia) where Lander J said that 
uf 1t was the case that the communication of the bad news had tnggered the plaintiff's ulness, this 
would not preclude her daim (agreeing with Kirby P in Coates v Government Insurance Office of 
New South Wiles (1995) 36 NSWLR. 1). See also the Australian cases of Petrie v Dowling [1992] 1 
Qd R 284 (decided on the ‘special facts that the plaintiff had the impresnon that her daughter 
was not seriously injured when she arrived at the hospital only to be told bluntly that her daugh- 
ter was dead), Mellor v Moran [1985] 2 MVR 461 where recovery was permitted without direct 
perception, Reeve v Brisbane [1995] 2 QdR 661, 673 (How can the plainnff’s unfortunate presence 
or fortuitous absence from the scene of the accident or its aftermath be said ın all cases to necessa- 
nly affect the nature of the defendant's negligent actions or his responsibility for the consequences 
of them’) and, of course, Jaensch v Coffey (1985) 155 CLR. 549 where the issue was left open by 
Gibbs CJ at 555 and Deane J at 608-609 

91 The same conclusion was reached by the Supreme Court of Queensland in Reeve v Brisbane [1995] 
2 QdR 661, 673, although this was on the less convinang bans that rescuers do not have to prove a 
close and loving relationship, therefore the proximity critema are not a prerequinte to the success 
ofa claim. 

92 [1934] SASR 128. 

93 See n 92 above at 130. 

94 (2002) 191 ALR 449, 526 

95 The approach adopted in Armetts has since been followed in Gifford v Stung Patrick Stevedoring 
Pry Ltd [2003] HCA 33; [2003] 198 ALR 100. The English approach to cases with mmilar fact 
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Returning to the relative of the MAV — could the restrictive Alcock criteria be 
circumvented in English law by establishing a special relationship between, say, 
the hospital and the bereaved relative? It seems that the physical imperilment once 
thought necessary for sas victim status is now only one means of claiming 
the benefits of this category.” By analogy, could the English courts therefore be 
persuaded that ay victim status should be accessible by other means than 
by fulfilling the Alcock criteria?’ If English courts were to accept such a pro- 
position, the question according to Annetts would become one of whether a 
Special relationship’ exists between defendant and claimant. Of course, a special 
relationship between a doctor and their patient is axiomatic, but what about the 
relationship between a doctor or NHS Trust and the relative of the MAV? Could 
the same special relationship label be applied to the nexus between doctor and a 
patients parent or spouse? The Court of Appeal decision in Powell v Boldaz™ cur- 
rently stands in the way of such a conclusion. The parents of a deceased child sued 
a number of defendants, including general practitioners and an NHS trust, for 
causing psychiatric damage by allegedly forging documents relating to the medi- 
cal treatment and subsequent death of their child. It was held that the doctor's duty 
was to the patient and none other, and did not extend to the parents of the patient 
unless the doctor undertook to treat the parents (eg for depression following their 
sons death). It is submitted that Powell placed undue emphasis on whether there 
was a duty to heal owed to the parents, suggesting that unless the claimant could 
be described as a patient; they could not be owed a duty by a doctor. Yet, for the - 
purposes of this part of the claim, the plaintiffs were not alleging negligent med- 
ical treatment, so why would a finding that they were patients’ be a prerequisite to 
a claim?” In other jurisdictions doctors clearly owe a duty of care to claimants 
who are not strictly their ‘patients’, for example, the cases of doctors owing duties 





combinations 1s far less accommodating than that ın Annetts. A claim ansing out of facts spanning 
a much shorter timeframe arose in Palmer v Tes Health Authority [1999] Lloyds Rep Med 35L This 
case was cnticised in Asmetts as ‘lacking apparent logic and legal merit’ ((2002) 191 ALR. 449, 505 
per Gummow and Kirby JJ). 

96 Illustrative cases include stress cases brought against employers (Hatton v Sutherland DC [2002] 
EWCA Civ %; [2002] 2 All ER 1 (where the claimant was treated as a ‘primary vicuum’) and Walker 
v Northumberland CC [1995] 1 Al ER 737), negligent misinformation cases (Farrell v Avon Health 
Authority [2001] Lloyds L Rep 458, AB and Others v Tameside & Glossop Health Authority [1997] 8 Med 
LR 91 and Allin v Clty and Hadeney HA [1996] 7 Med LR 167), negligent legal representation 
(McLoughlin v Jones [2002] QB 1312) and discipline of employees (Holladay v East Kent Hospitals 
NHS Trust ] EWHC 869). 

97 This would provide some symmetry between the law relating to duty of care for economic loss 

and for psychatnc damage. That is, in both cases a duty of care might arise by establishing a 

special relationship between damant and defendant. In the case of economic loss, one way of 

establishing such a relationship would be by proof of reasonable reliance (per Hedley Byrne & Cov 

Heller & Partners [1964] AC 465 and in psychiatric damage cases, one means of establishing a special 

PS ap ra caso a estii; 

(1998) 39 BMLR 116. 


Although the Powell ruling is ostensibly supported by recent authonties deciding that no duty of 
care is owed by a doctor to a child patient} parent (JD v Bast Berkshire Community Health NHS Tust 
[2003] EWCA Civ 1151; [2003] 3 PCR 1 and the High Court of Australias decision in Sullivan v 
Moody (2001) 28 Fam LR 104), both of these cases are arguably distinguishable as they involved a 
direct conflict of interest between the patient and non-patient. 
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to the sexual partners of patients with the AIDS virus™ or the duty owed to road 
users who might be harmed by a patient who continues to drive despite a debili- 
tating condition. 

In this respect, Powell is out of line with rulings in relation to other professions, 
such as the legal profession. If solicitors can share a special relationship giving rise 
to a duty of care to non-clients, why cannot a doctor owe a duty of care to a non- 
patient? The duty owed by solicitors to disappointed beneficiaries is now well 
established.** Pivotal features of these judgments are the complementarity of 
the duties to the client and the non—client and the fact that the client is deceased 
and so full recompense for the consequences of the harm is not otherwise possi- 
ble. So too, in the sorts of cases we are considering here, the patient will generally 
be deceased by the time the relative seeks to enforce the duty of care owed to 
them. This means that there is unlikely to be a conflict of interest between patient 
and relatives and further, the wrong arguably goes under-compensated as the 
patients claim for income ın lost years does not survive the patient’s death.” But 
what if the negligence has incapacitated the patient, rendering them severely brain 
damaged but not killing them? The answer would still seem to be that there 1s no 
conflict as the duties are coincident — both patient and relative have a mutual inter- 
est in non-negligent treatment. 

The strongest case for the relative of a MAV claiming as a secondary victim is, 
ironically, the case of Farrell v Avon Health Authority ®* which relates not to secondary 
victims but to primary victims and which concerned not negligent treatment but 
negligent communication of erroneous information. In 1991, the claimant discov- 
ered that he was soon to be a father. His relatonship with the mother of the child 
had been one of friendship, excepting one occasion on holiday when the child 
was conceived. There had been very little contact between the expectant parents 
until the day of the birth, when the baby’s mother telephoned the claimant to 
inform him of the premature arrival of his son. The claimant rushed to the hospi- 
tal where he was shown to a room with an empty crib and was greeted by two 
nurses. The nurses told him that his baby had died about an hour ago and then 
asked him if he would like to see the child. The claimant responded in the affir- 
mative and was left holding and weeping over the dead child for twenty minutes. 
At this point, the nurses returned, took the baby away, and told the clarmant that 
there had been a mistake and that his child was indeed alrve and well. 

His Honour, Bursell J, ruled that the claimant was to be regarded as a primary 
victim by virtue of his direct involvement in the traumatic incident, and the 
fact that there was no other person who could be regarded as a primary victim 
(no-one was physically endangered by the defendant’ negligence). A duty of care 
was therefore owed as the court was convinced that such harm was a reasonably 
foreseeable consequence of the mix-up. 





100 See, for example, PD v Dr Nicholas Harvey [2003] NSWC 487 and BT v Oei [1999] NSWSC 1082 
(duty to patient's sexual er) 

101 Spillane v Wasserman E Peo TORT A 

102 v Jones [1995] 2 AC 207% Care-Glynn v Prearsons [1998] 4 All ER 614. 

103 Administastion of Justice Act 1982, s 4(2). 

104 [2001] Lloyds Law Rep Med 458. 
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It is not self-evident that a claimant, such as Mr Farrell, suffering from PTSD 
caused by mistakenly grieving over someone elses baby and then realising the 
mistake, is any more deserving of compensation for his pain and suffering than 
a Claimant afflicted by the same injury, where the court is convinced that the dis- 
order was caused by seeing a loved one at a mortuary (per the statements in Devji 
and Alcock,) Further, the decision in Farell is arguably out of line with existing 
authority. Extending primary victim status to someone in Mr Farrelfs situation 
tends to undermine the definition of primary victim in White which requires 
that the claimant was physically endangered by the defendant’s negligence or 
reasonably believed themselves to be.“ Nevertheless, the Farrell case opens up 
possibilities for those harmed by negligent misinformation by inviting claimants 
to convince the courts of their primary status," but it also gives rise to the 
argument that if Farrell type claimants can sue though not actually bereaved, 
surely the genuinely bereaved relative should be able to sue for their consequent 

psychiatric damage? Applying the principle of symmetry from White makes such 


a conclusion even more compelling. 


CAUSATION AND QUANTUM 


The courts have been so preoccupied with the notion of duty and psychiatric 
harm that principles of causation, remoteness and quantum. have received scant 
judicial attention in the context of psychiatric damage. If duty requirements were 
to be relaxed (in line with the suggestions made in this paper), these other issues 
would likely emerge as the new battleground in psychiatric damage litigation. 

The difficulties of establishing a breach of duty in the context of medical treat- 
ment are well documented.” In relation to causation, the relative of the MAV 
would have to demonstrate not only that the negligence caused the MAV’s death 
but that it triggered their mental suffering. The particular diagnosis of the expert 
witnesses can be crucial ın determining the outcome of the causation enquiry. For 
example, whilst depression or adjustment disorders are readily associated with 
external events, other disorders such as bipolar disorders (manic depression) are 
regarded as essentially organic in origin. Where such is the diagnosis, the claimant 
is usually regarded as having some predisposition to mental illness, which their 
bereavement may have precipitated or worsened."® Where onset of the psychiatric 
illness post-dates the incident involving the MAV, such delay may render it 
difficult to convince the court that the injury was caused by the defendant’s 
negligence.” 


105 White v Chief Constable of South Yorkshire [1999] 2 AC 455. 
106 For further on Farrell, see P Case, ‘Curiouser & Curiouser’ Prychiatric Damage Caused by 
Negligent Misinformation’ (2002) 18 nal Negligence 248. 

107 See M A. Jones, Medical Negligence (London: Sweet & Maxwell, 2003) 1-011; M. Brazier, Medicine, 
Patients and the Law (London: Penguin, 2003) 146-151; and JV. McHale ‘Medical Malpractice in 
England — Current Trends’ (2003) 10(2) n Journal of Health Law 135. 

108 Russo v Carpentaria Hansport Pty Ltd [2000] QSC 83% Manly Municipal Council v Skene [2002] 
NSWCA 385 (although ıt would be exceedingly difficult to prove any contribution to the already 





present illness). 
109 See, for example, Beecham v Hughes [1988] 6 WWR 33. 
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For the purposes of determining the level of compensation payable in a suc- 
cessful case to the relative of the MAV, the harm inflicted by the defendant must 


be separated from extrinsic’ causes, that is, those causes which cannot be attributed 
to the defendant's negligence, such as the claimant’s marriage break up or an unre- 
lated bereavement. The actionable harm must also be separated from the harm 
caused by ‘intrinsic’ but nonactionable causes, in other words, those factors which 
are attributable to the defendant's negligence, but which are otherwise nonaction- 
able, such as trauma attributable to witnessing the relatrve die a long drawn out 
death. The exclusion of compensation for intrinsic causes is a byproduct of the 
strictly defined duty of care in Alcock, which contemplates compensation only 
for the sequelae of very specific events. 





Extrinsic/non-negligent events 


Medical negligence may have had a part to play ın causing a psychiatric disorder, 
but there are often other contributory factors, such as marital problems, personal 
illness or loss of employment. In Hatton v Sutherland DC, a claim for work-related 
stress," the Court of Appeal reiterated the rule that the claimant need only prove 
that the negligence made a maternal contribution to the psychiatric harm suffered, 
as opposed to its being the only cause ™ In Atkinson v Seghal,? for example, the 
court accepted the expert witness suggestion that the claimants experience at the 
hospital had made a 20% contribution to her disorder, and that this constituted a 
‘material contribution. The issue of contribution is a matter for the court with the 
assistance of expert evidence and the role of the claimant’ own account as to cause 
vari es 12 

Once contribution is shown, the defendant is liable only to the extent of that 
contribution, although it is for the defendant to prove the contribution of 
extrinsic factors — a failure to do so will result in the defendant being liable for 
the whole of the harm suffered. The same pnnciples of material contribution 
would apply to the secondary victims claim and therefore damages would be 
reduced to reflect other operative causes external to the defendants negligence.” 

Where the claimant themselves or their circumstances suggest a susceptibility 
to mental disorder, a related issue of quantum arises. In such cases ıt can be argued 
that the particular sensitivity of the claimant means that they would have suffered 
mental disturbance at some point in the future even without the defendant's 





110 Above at n 32. The court referred to such cases as ‘contractual claims by primary vicums’ 

111 Following Bonnington Castings v Wardlaw [1956] AC 613. 

112 Above at n 65, 

113 Compare the importance placed on the plaintiff's reports of the content of her nightmares in State 
of New South Wales v Seedsman [2000] NSWCA 119 with the court’ view that the plaintiffs own 
account of the cause of their depression being inherently unreliable in Hospi v Excel Technik Pty Ltd 
[2003] QSC 275. 

114 Holtby v Brgham & Cowan (Hull) Ltd [2000] 3 All ER 421. Although cf teron v Bosley (Not) [1997] 1 
All ER 577 which appears to decide the opposite, but which 1s thought to be wrong ın the light of 
Holtby: M. A Jones, Textbook on Torts (London: OUP, 2002) 159. 

115 This certainly appears to be the case in Calascione v Dixon (1993) 19 BMLR. 97 — although arguably 
the accepted causes of the PGD were attributable to the defendant’ negligence at least in a ‘but for’ 
sense. 
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negligence. In such cases damages ought to be reduced according to the principle 
confirmed in Jobling v Associated Dairies” which seeks to prevent over-compensa- 
tion by fixing damages with reference to the vicissitudes of life, such as the like- 
lihood of future injury.” Thus, in Heil v Renkin,” the defendants conduct 
triggered the claimant police officers PTSD. Damages were reduced on the 
grounds that hypothetical future events in the career of a police officer would 
likely have shortened the claimant's career in any event by triggering PTSD. 


Intrinsic/non-actionable events 


What is more controversial is the application of the same rules of causation where 
the relatives psychiatric harm is caused in part by direct perception of a sudden 
shocking event, but is also contributed to by other factors which are nevertheless 
attributable to the defendant's negligence. Damages are again to be reduced pro- 
portionately — only the part of the harm attributable to the sudden shocking 
event is compensable, despite the fact that, as previously mentioned, current defi- 
nitions of PTSD acknowledge that the cause can be Second hand shock. In Hinz v 
Berry’ the Court of Appeal were unanimous in holding that damages to a 
widowed mother should only extend to the suffering attributable to the shock 
of witnessing her husband being killed by a negligent driver and not for grief 
and sorrow, anxiety about the welfare of her children, adjusting to a new life 
and financial stress. Damages should only represent the additional element of 
suffering caused by the shock of witnessing the accident and not the grief and 
sorrow which she would have suffered had she witnessed the accident or not. 
Thus, the elaborately carved duty of care to secondary victims causes intractable 
problems for the determination of quantum and can have a devastating impact on 
the award received by the successful claimant. 

The Canadian case of Montgomery v Murphy’ demonstrates just how perplex- 
ing the task of excluding damages for non-actionable causes can be. Here the 
plaintiff was physically endangered by the defendant’ negligent driving, and his 
wife, who had been walking alongside him, was killed in the incident. The court 
concluded that the plaintiffs subsequent depression had been caused by three fac- 
tors: the results of his own physical injury, grief and sorrow at the loss of his wife 
and witnessing his wifes death. Although all three factors were caused by the 
defendant's negligence, the court decided that depression triggered by grief and 
sorrow were not recoverable. The court expressed its frustration at having to assess 
the degree of depression the plaintiff would have suffered had he not been 
involved in the accident, but heard news of her death later.’ 





116 [1982] AC 794, 820 per Lord Budge. 

117 An example of damages being reduced with reference to the plaintiffs suscepubility to injury in 
the context of non-psychiatric harms 1s, of course, Swuth v Leech Brain & Co [1962] 2 QB 405. 

118 PIQR QA 

119 [1970] 2 QB 40. 

120 n 119 per Pearson LJ at 44. 

121 (1982) 136 DLR 3d 525 (Ont H Ct). 

122 Per Galligan J at 528. 
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By the same reasoning, if both pathological grief and normal grief are suffered 
as a result of the bereavement, the two losses are to be separated because only the 
first is recoverable, although both may be attributable to the defendant’s negli- 
gence.’ This assumption of separability is to some extent supported by the med- 
ical literature which treats pathological grief as a discrete entity from ordinary 
grief.” The assumption of separability in the legal context at least avoids the awk- 
ward distinction which would otherwise exist between claimants who suffer grief 
and distress alone (and would have no common law action) and the claimant who 
suffers grief accompanied by recognised psychiatric illness who would be able to 
recover for both. However, exactly this sort of awkwardness already exists where 
the claim for psychiatric harm is accompanied by physical harm. Distress falling 
short of recognised psychiatric harm is recoverable under the general heading of 
damages for pain and suffering.» Yet, if Page v Smith logic is followed (ie recog- 
nised psychiatric harm is treated as equivalent to physical injury) it is not clear 
why grief/distress is non-compensable when accompanied by a recognised psy- 
chiatric illness, but is recoverable when accompanied by physical illness. This 
boundary calls for re-examination in the light of Page v Smith. 

A further related question arises of whether the claim made for statutory 
bereavement under the Fatal Accidents Act 1976 would need to be deducted from 
a successful claim for psychiatric disorder by the relative of a MAV. The Law 
Commission recommended in 1999 that claims for statutory bereavement 
damages were concurrent with common law claims and did not represent double 
counting’.”* Certainly this seems to follow from Hinz v Berry — if common law 
compensation is for the additional suffering above and beyond ordinary grief, 
there is no issue of double counting and a claimant who satisfies the criteria for 
both statute and common law claims would seem to be entitled to both. 








REMOTENESS OF DAMAGE 


Liability for psychiatric damage may be avoided by proving ıt to be too remote 
from the defendants negligence. For such an argument to succeed, the Wagon 
Mound test of remoteness requires that the damage suffered was of a foreseeable 
‘type’ or ‘kind’, notwithstanding that the extent or manner of occurrence was 





123 In Pham v Lawson (1997) 25 MVR 343, Lander J in the Supreme Court of South Australia followed 
Hinz v Berry deading that a deduction should be made for non~compensable gnef and sorrow. 
Although cf the contrasting decinon in Tv State of South Austeaha (1992) 59 SASR. 278, a decision 
on the criminal injuries compensation scheme, deciding that once the claim 1s compensable, all 
the sequelae that follow from the claim are compensated (followed in HKv State of South Australia 
(1997) 10 190 LSJS 1%). 

124 At n 10 above Although see the suggestion that this confidence 1s misplaced in A. Kersting et al, 
‘Traumatische Trauer — em eigenstandiges Krakheitsbild? (2001) 46 Psychothempeut 301 Note also, 
much of the literature on pathological gnef uses the length of time of grieving as an indicator that 
the grieving is pathological which would tend to militate against the idea that pathological grief is 
10 RENET aa oi oppe oe ee from ordinary grieving- 

125 Itis wi ‘suffering’ under this head refers to distress — see McGregor on 
rene ITSE Sweet & Mawel 20) +03 

126 Claims for Wrongful Death (Law Com No 263, 1999) 6.5 to 6.7. 
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unforeseeable” Remoteness could therefore prove to be the ultimate testing 
ground for gauging the law’s commitment to the value of equivalence between 
physical and psychiatric harms. Will the courts distinguish between physical and 
psychiatric harms as different ‘kinds’ of damage? The court in Rv Croydon Health 
Authority refused to accept that Page v Smith prevented such a distinction. 

In the case of secondary victims, proof ofa duty of care requires that psychiatric 
harm should be broadly foreseeable, therefore the foreseeability of psychiatric 
harm generally should not be resurrected at the stage of remoteness. This does not 
prevent the courts from barring recovery by drawing fine distinctions between 
different ‘kinds’ of psychiatric damage. The Wagon Mound test for remoteness pre- 
vails in Australia’ where more jurisprudence has evolved on remoteness of psy- 
chiatric damage due to Australian law’ less convoluted approach to duty. 
Evidence from that jurisdiction is that the courts may all too readily distinguish 
between the different means by which psychiatric damage is suffered. For exam- 
ple, it might be held that depression caused by the MAV’s physical injury is differ- 
ent in ‘kind from depression triggered by the litigation pursued to obtain 
compensation for the physical injury, making the latter too remote from the neg- 
ligence.*' Further, the relatives trauma might be regarded as too remote from the 
medical error it if was suffered due to irrational feelings of guilt at the MAV’ 
death rather than as a result of the fact of the death itself? These examples not 
only encroach on the principle that the manner of occurrence of the harm need 
not be foreseeable, but, if followed in English law, would also undermine the 
value of equivalence. A ‘broad brush’ approach appears to be taken to questions 
of remoteness where tangible physical injury is at stake, therefore it would 
surely not be acceptable if the courts followed the Australian example of separat- 
ing out different kinds of psychiatric harm according to the precise way in which 
the harm was triggered. 


CONCLUSION 


It has been suggested in this paper that the values or principles of equivalence and 
symmetry, extracted from the House of Lords judgments in Page and White, are 
useful measures of the integrity of the law relating to compensation for psychia- 
tric damage. With the aid of these analytical tools, a number of incremental mod- 
ifications of the duty of care have been canvassed, many of which would 
undoubtedly improve the position of the relative of the MAV: removing the 
distinction between secondary victims who attend the aftermath with a motive 





127 The Wagon Mound [1961] AC 388; Hughes v Lord Advocate [1963] AC 837. Thus, the exact form of the 
psychiatric illness need not be foreseeable, Mount Isa Mines Ltd v Pusey (1970) 125 CLR 383; [1971] 
ALR 253, 

128 [1998] PIQR. Q26 

129 — see text acco note 17. 

130 v Hearse (1961) 106 CLR 112 

131 v RTA & Others [2001] NSWCA 186 

132 Rowe v Mc [19%] 2 NSWLR 72. 

13 M A Jones, on Torts (London: OUP, 2002) 270-271. 

134 Although see to the contrary: Pastley v Surrey County Council [2003] EWCA Cry 1067, [2003] IRLR 
794. 
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of rescue and comfort and those asked to identify the body; relegating the Alcock 
proximity criteria to one route to establishing proximity, rather than the only 
route; and using the Farrell case as a platform from which to extend liability to 
the genuinely bereaved secondary victim. However, the feasibility of the MAV’s 
claim has to be viewed not only in the light of judicial efforts to confine liability 
for psychiatric damage generally (evidenced by the Alcock criteria), but must also 
take on board recent soundings from Whitehall expressing parallel concerns 
about burgeoning clinical negligence liability in the NHS. 

It is hard to say with any certainty just how realistic judicial and Whitehall fears 
of opening the floodgates are. For example, an oft-repeated statistic is that an esti- 
mated 300,000 to 14 million adverse events occur in NHS hospitals each year. 
This statement originates from An Organisation with Memory but what later 
sources fail to make clear is that this statistic is extrapolated from studies con- 
ducted in the US and Australia.” Even if the magnitude of these extrapolated 
statistics is to be believed, in the context of the MAV’s relative seeking damages 
for psychiatric harm, only an exceedingly small minority of claimants could 
prove both a recognised psychiatric disorder caused by an adverse event, and that 
the adverse event was in fact an actionable instance of clinical negligence.™ It is 
suggested therefore that the courts should be wary of accepting hints of indeter- 
minate liability as reasons for refusing to extend liability to the MAV’s relative in 
deserving cases. 

Whilst Australian law, as expressed in the recent case of Annetts, goes much 
further than English law in terms of equivalence between psychiatric and physical 
harms, it still falls short of a model which recognises that psychiatric damage is as 
debilitating and as worthy of compensation as tangible physical injury. It can be 
argued, for example, that the requirement of a ‘special relationship’ as a prerequisite 
to the duty to safeguard from mental injury does no more than place psychiatric 
harm on a par with claims for economic loss, where a special relationship has tra- 
ditionally been required to found a duty of care.” There is no prerequisite of a 
special relationship for physical injury, the injury itself and reasonable contempla- 
tion of it generally suffice to establish proximity. Yet claims for psychiatric harm 
ought to rank higher than those for economic loss in the taxonomy of tort claims 
for at least two reasons. Claimants are rarely in a position to be able to take pre- 
emptive action to protect themselves from psychiatric harm, whereas the converse 
is often true in cases of economic harm and even property damage, where insur- 
ance or independent financial advice could avert loss to the claimant.’ Secondly, 





135 This primary driver of restricting the cost of liability, resonates through the recent Department of 
(Deanne One Bee oe ao 


137 An Organisation with Menay (Department of Health, 2002) 23 at www doh gov.ukjassetRoot{04/ 


EAO Match 0h 
138 See n 107 above. 


139 At least in the context of negligent statements (see Hedley Byrse & Co v Heller & Partners [1964] AC 


465) 

140 Donoghue v Stevenson [1932] AC 562. 

H1 See FHansco Ple v Stodeport MBC [2003] 3 WLR 1467 suggesting that the possibility of self-protec- 
tion ought to be a deciding factor in cases of strict liability for property damage under the prina- 
ple of Rylands v Fletcher (1868) LR. 3 HL 330. 
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the once rigid distinction maintained between physical and mental harm is visi- 
bly melting so that claims for psychiatric damage ought to be afforded a similar 
priority to that for tangible physical harm. After all, there are plenty of cases 
which demonstrate how easily physical injury can produce mental trauma”? and 
vice versa,” and there are now three House of Lords judgments (King’* Ireland” 
and Page“) which clearly accept that there is no rigid physiological distinction 
between injury to the body and injury to the mind. 

Despite these amber lights of readiness emanating from the House of Lords, 
we are clearly a long way from equality between intangible psychiatric harm 
and tangible physical harm. Whereas ‘the infliction of physical injury to the per- 
son... universally requires to be justified? ™® in cases of psychiatric harm, it is the 
claimant’ approach to the courts for which the law seeks justification. 





142 As instances of this see the following cases of physical injuries sustained in the workplace leading 
to psychiatric disorders as a result of difficulties of adjustment, loss of self-esteem, etc Temel, Mevlut 
v State of Queensland [1998] QSC 291 (18 December 1998), AMP v RTA & Others [2001] NSWCA. 

143 For example, chronic psychiatric disorder frequently triggers self-harm: AMP v RTA & Others ibid: 
Pigney v Pointers Thensport Services Ltd [1957] 1 WLR 1121; Cote v Gray (1981) 124 DLR. (3d) 641), and, 
in a different context, Attorney General v X [1992] RLM 401 

144 King v Bristow Helicopters Ltd: Morris v KLM Royal Dutch Airlines [2002] 2 WLR 578. 

145 Rv Ireland [1998] AC 147. 

H6 Page v Smith [1996] AC 155 

147 Itis merely that proof of the physiological change in cases of psychiatnc harm is difficult. 

448 Murphy v Brentwood DC 1 AC 3%, 487, per Lord Oliver. 
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Sovereignty, Migration and the Rule of 
Law in Global Times 


Catherine Dauvergne* 


This article argues that in the present era of globalisation, control over the movement of people 
has become the last bastion of sovereignty. This is umportant both to theoretical accounts of 
globalisation and to policy decisions by governments Nation states threatened with loss of con- 
trol in other realms are umplementing a variety of ‘crackdown’ measures in questions of immigra- 
tion. Issues of refugee law, illegal migration and skilled migration each challenge sovereignty in 
specific ways While international human rights standards have made few inroads in questions of 
migration, recent decisions in England and Australa suggest that the rule of law may be emer- 
ging as a counter to traditional executive free reign in matters of migration law. 








There is an international moral panic afoot about migration. Newspapers around 
the world report daily on illegal migrants arriving in boats, trucks, planes and 
trains. There are calls in Britain, Australia, Canada and elsewhere to alter the 
way refugees are treated, or even defined. The worldwide fear of terror has over- 
lapped and intertwined with the fear of illegal migration. The prosperous West is 
under siege, this popular refrain tells us; the hordes are ascending. This paper 
argues that the contemporary public and political discourse about migration can 
be accounted for by considering how the traditional relationship of migration law 
and the nation is challenged by the advance of globalisation. For both the migra- 
tion law — nation coupling and for theorisation of globalisation, sovereignty is a 
core concept. As globalising forces challenge and transform sovereignty, so too is 
the place of migration law in the nation altered. The response to this challenge 
among prosperous and powerful nations is to imprint even more strongly than 
before a sense of self — of identity and of essential ‘nation-ness’ — onto the text of 
their migration laws. Migration law is transformed into the new last bastion of 
sovereignty. This has important implications for the shape these laws take in 
domestic settings, but also for how international influences on these laws will 
be interpreted and absorbed. Finally, it calls to our attention the way sovereignty, 
the rule of law, and nation are intertwined. Examining this matrix leads me to 
conclude that the rule of law may indicate one direction forward for migration 
law at this juncture, but the path it marks is fraught with theoretical and political 
challenges. 

My argument about the place of sovereignty in twenty-first century migration 
laws has four parts. First, I outline the traditional relationship between migration 








“Canada Research Chair in Migration Law, Unrversty of Bntish Columbia, Vancouver, Canada This 
paper has benefited from research asmstance by Robert Russo and Agnes Huang In addinon I am 
grateful to the audience at the 13 Commonwealth Law Conference in Melbourne, April 2003 who 
commented on an earlier version of parts of this paper That partial version also became a UNHCR 
working paper. 
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law and the nation and consider how this relationship fits into narratives of glo- 
balisation. I use the term migration law to refer to the domestic law or laws which 
regulate the entry and stay of foreigners. In Australia, the term migration law is 
commonly used; in Canada the terms immigration and refugee law are more 
common; in the United Kingdom immigration and asylum law are used, and 
are statutorily meshed with nationality law. In the United States and elsewhere, 
somewhat differing combinations of these terms apply. I have simply chosen the 
most succinct. In each case, these laws are influenced to greater or lesser extents by 
relevant international law. In the second part of the article, I describe the overlap- 
ping relationship between three contemporary migration law phenomena: refu- 
gee flows, illegal migration and the international pursuit of the best and brightest 
migrants. I focus on how each of these challenges sovereignty. I next examine 
cases decided in early 2003 which depart from the established trends of judicial 
decision-making in this area. Finally, I conclude by considering what turning to 
the rule of law may suggest for the dilemmas of migration law, sovereignty and 
nation at this point in tme 


NATION, MIGRATION AND GLOBALISATION 


Worldwide regulation of migration was a twentieth century invention. Although 
it was certainly the case that passports and border controls emerged at an earlier 
point in time,’ it was not until the beginning of the twentieth century that the 
world was fully and firmly divided by borders, and the requirement of passports 
and visas to cross them.” What this means 1s that nation states and the system of 
international law and sovereignty that developed along with them and helped 
sustain them, managed for three centuries without comprehensive migration reg- 
ulation. This is an important corrective for assessing the present relationship 
between migration laws and nation states and for identifying the concomitant 
understanding of sovereignty it implies. Despite this recent emergence ın com- 
parison with the key concepts of nation and sovereignty, contemporary migration 
laws are associated with the essence of the nation. This is observable in the rela- 
tionship of migration law and national identity, in the place of migration laws 
within liberal accounts of national community, and in the close linking between 
migration law provisions and sovereign power. These three instances are of course 
interwoven. 

The relationship of migration law and national identity is easiest to observe in 
the New Words ‘nations of immigration’. In Australia, Canada, and the United 
States and New Zealand the mythology of the nation is bound up with immigra- 
tion. While this mythology draws strongly on the migration traditions of the 
nineteenth and early twentieth century, national identities and values continue 
to be inscribed in the on-going migration programs of these nations. Only some 








1 This story is well documented in J. Torpey, The Invention of the Passport: Surveillance, Citizenship and 
the State (Cambridge: Cambridge Univernty Press, 2000). 

2 A. Dummett and A. Nicol, Subjects, Citizens Abens and Others: Nationality and Immigration Law 
(London: Weidenfeld and Nicolson, 1990) 
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aspects of those earlier migrations were shaped by legal frameworks,’ but the con- 
temporary imprint of national self-identifications is fully inscribed in the texts 
and applications of immigration law. When these nations select immigrants 
because of family reunion, economic value or even humanitarian preference, they 
convey the nation’s values. Contemporary migration laws spell out who counts as 
family and who does not, and who is considered valuable in an economic sense. 
Humanitarian admissions confirm the nation itself as good and generous — part 
of the immigration rule rather than an exception. The differences between 
the immigration regimes of these nations of immigration and other prosperous 
‘Western’ nations are diminishing * Coleman and Harding note that the tripartite 
division of immigration categories pertains across the eight nations they studied." 
Israel and Germany have an additional category of admissibility; those who share 
a cultural membership with the nation’s majrity.® This addition fits squarely 
within the national identity rubric 
The way that migration laws embed and reflect national identifications is 
related to the place of these laws in liberal theorising of the national community. 
I use the term ‘nation’ in preference. to ‘state’ because of its emotive rather than 
political and structural implications.” In questions of migration, ‘nation’ i is better 
able to explain political outcomes than is State’ For example, we speak meaning- 
fully of persons having a national identity, but not a state identity. Nations do, of 
course, use the apparatus of state. Whether or not present governments are con- 
trolled by small T liberals, the current sought after destination nations fit a liberal 
Migration laws are essential to the construction of such nations because 
in order for the nation to exist it must have both members and boundaries® 
Migration law responds to each of these needs: it draws a clear bright line 
between members and others, and it makes the border meaningful for people 








3 A familiar example of early legal restrictions are the prohibitions against immigration from Asia 
that were used in varying ways in Australia, Canada, the United States and New Zealand. A 
comparative analysis of these provisions is presented in S Brawley, The White Peril: Foreign Relations 
and Asian igen alae gna Mahe gl UNSW Press, 1995) 

4 Rogers Bru makes this point in some detail ın Citizenship and Nationhood in Pane and 

(Cambridge, MA. Harvard Unrversity Press, 1992). 

5 J.L Coleman and S, K. Harding, ‘Citizenship, the Demands of Justice and the Moral Relevance of 

Political Borders’ in W. F Schwartz, Justice in Immigmtion (Cambridge Cambridge University 


Press, 

6 anali bona Aarne 5710-1950 at wwwilectlaw.com/filesfinti6.htm (last visited 30 
March 2004), grves every Jewish person the nght to automatically acquire aturenship, the 
German right of entry for ethnic Germans is defined under the German Basic Law, Art 116 (23 

1949) 

7 Mice erin AE Hobsbawn, Nations and Nationalism since 1780: Programme, 
myth, reality (Cambridge: Cambridge University Press, 2nd ed, 1992) and B. Anderson, Imagined 
Communities: Reflections on the Origin and Spread of Nationalism (London and New York: Verso, rev ed, 
1991) as well as Brubaker, above n 4, and therefore fits onto the framework of the modem state and 
does not have an essential ethnic basis. 

8 This theoretical propontion 1s given legal force ın the Montevideo Convention on The Rights 
and Duties of States 1933, 465 LNTS 19 which lists the four attributes of a state as a permanent 
population, a defined territory, a government, and the capacity to enter into relations with other 
states. ` 
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attempting to cross it” For Michael Walzer, membership is the primary good 
bestowed by the liberal nation; membership must be settled before questions of 
justice can be addressed.” Migration law, in tandem with citizenship law, settles 
the membership question." While liberal theorists disagree over whether the bor- 
der to the national community should be principally open or closed to migrants, 
they do agree that there must be a border. They also agree that rules for opening 
and closing the border should be tied to national self interest or self identifica- 
tions” This function is provided by migration laws. 

Migration law is also tied to the nation through its association with sovereign 
national power. The linkage is not simply with the general sense of state power as 
sovereign, but with sovereign as in absolute power, sovereignty in its essential 
characterization. In countries that share the British legal heritage, migration con- 
trols originated as an outgrowth of the royal prerogative. The law evolved from 
this unfettered executive power to determine who would be admitted. Extensive 
executive discretion remains an important aspect of immigration regimes, with 
‘exceptions to the law playing a crucial role in the migration regimes of Canada, 
Australia and the United Kingdom.” Another dimension of strong executive 
control over migration law is a marked deference of the judiciary to executive 


decision-making. This pattern is not limited to regimes where the royal preroga- 
tive is a factor in the immigration power. Legomsky and Aleinikoff each make 


9 Other legal texts are the essence of the border when what is crossing is money, ideas, goods or 
services, Saskia Sassen’ observation that people providing services are not considered migrants in 
the context of the North American Free Trade Agreement is a vital inmght here. In this legal fic- 
tion people are defined as services so that they will not be subjects of migration laws. See S. Sassen, 
Losing Control? Sovereignty in an Age of Globalization (New York: Columbia Univernty Press, 1996). 

10 M. Walzer, Spheres of Justice: A OF Pluralism And Equality (New York: Bane Books, 1983) ch 2. 

11 As the hurdle for naturalization is lowered in nations around the world, migration law gains in 
importance in determining membership because it determines who will be eligible to take up 
citizenship. The strictures and requirements of becoming a permanent migrant are generally more 
ngorous than those imposed for taking up a new atizenship once one 1s already a migrant. I con- 
sider the citizenship law — migration law coupling in C Dauvergne, ‘Citizenship, Migration Laws 
and Women: Gendering Permanent Residency Statistics’ (2000) 24 Melbourne University Law 
Review 280 See also Brubaker's analysis of France and Germany, n 4 above. 

12 Walzer, for example, generally supports a closed border but argues that some needy others be 
admitted with pnority for those who are most like the casting members, see n 10 above. Galloway 
argues that needy outsiders be admitted when that is what is required to meet the indrvidual moral 
needs of existing members, see D. Galloway, ‘Liberalism, Globalism and Immigration’ (1993) 18 
Queen’ Law Journal 266. Carens, in contrast, argues that the exception to open borders is national 
self preservation in the sense of public safety; see J H. Carens, Aliens and Citzens: The Case for 
Open Borders’ (1987) 49 The Review of Politics 251. 

13 In Canada, the Ministenal capacity to grant humanitanan and compassionate exemptions to any 
legal requirement was a vital feature of the former Immigration Act RSC 1985, c I-2, s 114, and 
entire programs were developed under ıt whereby tens of thousands of individuals were admitted 
each year (this discussed in S Davis, R- Kunin and R- Trempe, Not Just Numbers: A Canadian Frame- 
work for Future Immigration (Ottawa. Minister of Public Works and Government Services Canada, 
1997) ch 10. In Australia, the Minister retains discretion to grant an exception to almost any deci- 
sion made by bureaucrats or Tribunals and this discretion often attracts political attention. See for 
example, M. Raley, ‘Friends in High Places’ Sydney Morning Henld 14 June 2003, 25 discussing 
events known in 2003 as the tash-for-visas scandal In the United Kingdom, many asylum seekers 
obtain exceptional leave to remain when found not to be refugees Statistics over recent years 
demonstrate that this avenue of admission 1s at least as significant as refugee status, see www.ho- 
meoffice. gov.uk/rds/pdfs2/hosb902. pdf (last visited 30 March 2004). 
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this case strongly in considering how courts have responded to immigration dis- 
putes in the United States” The decisions of the Australian High Court over the 
decade from 1992 to 2002 demonstrate this trend,” as does the scant impact which 
the Canadian Charter of Rights and Freedoms has had on immigration and refugee 
law. Executive discretion and judicial deference combine to ensure that migra- 
tion decision-making is closely associated with the exercise of sovereign power in 
this essential sense: power which does not conform to judicial or legislative modes 
of exercise. Migration law also engages the exposed core of state power as border 
policing, detention, and deportation are also within its ambit. There is no easy 
way to make those who do not want to depart actually leave; shackles and drugs 
are both on the menu.” 

Control over migration is associated in these ways with the essence of being a 
nation, across a range of understandings of what that might be: people, borders, 
mythology, and a monopoly over coercive power. Despite the nation evolving to 
global dominance prior to the spread of legal regulation of migration, over the 
course of the twentieth century migration and nation have become deeply inter- 
twined. This points to the evolving nature of both the nation and sovereignty. The 
state of that evolution in contemporary globalising times is a principal issue for 
this paper. 

Globalisation escapes definition. There is a broad debate among those writing 
about it as to whether it even exists’ in the sense of constituting something new in 
social or political ordering. What is certain, however, is that for more than a 
decade now globalisation has been a part of popular, public and academic 
conversation. Within the rapidly evolving theory and mythology of globalisation 
both nation and migration play vital roles; nation, because a central concern of 


H S Legomaky, Imemagration and the Judiciary: Law and Politics in Britain and America (Oxford: Clarendon 
Press, 1997). T. A. Aleanikoff, Semblances of Sovereignty: The Constitution, The State and American 
Cittzenship (Cambndge, MA and London: Harvard University Press, 2002). 

‘The High (Court approved mandatory detention with little opportunity for judiaal review 1n 

Chu Kheng Lim and Ors v Minister for Immigration Local Government and Ethnic Affairs and Anor (1992) 
176 CLR 1. In Abebe v The Commonwealth; Re Minister for Immigration and Multicultural Afkurs [1999] 
HCA H and Minister for Immigration and Multicultuaal Affairs v Eshetu [1999] HCA 21 the High Court 
approved narrowing of judicial review rights In Fang v Minister for Immigration and Bthnic Affairs 
(1996) 135 ALR 583 the appellate level of the Federal Court of Australia approved the govern- 
menty requirement that a particular form be filled out to communicate a request for refugee status, 
16 Since the Charter came into effect ın 1982, there have only been two cases which might be consid- 

ered ‘victoney’ for immigrants or refugees. The first of these, Singh et al v Canada [1985] 1 SCR 177, 
was a judgment where 3 of the 6 judges used the moribund Canadian Bill of Rights 1960, c 44 and 
where the government's response (establishing a tribunal to determine in-Canada refugee claims) 
has far exceeded the Court’ requirements The second, Suresh v Canada (Minister of Citizenship and 
Immigration [2002] 1 SCR. 3 determines that it will most often be unconstitutional to return a 
person to face torture but nonetheless leaves the ‘balancing’ of concerns in executive hands. The 
companion case of Ahani v Canada (Minister of Citizenship and Immigration), [2002] 1 SCR 
72 demonstrates the potential narrow application of the Suresh principles. 

17 The Australian case of Re Minister for Immigration and Multicultural Affairs & Anor; Ex parte SE [1998] 
HCA 72 provides a compelling discussion of removals procedures. Procedures used along the US- 
Mexico border are discussed in B Moser, Samantans in the Desert’ The Nation (26 May 2003) 
13-18. Deportation 1s notonously difficult, especially for liberal democracies; see M. Gibney and 
R Hansen, ‘Deportation and the liberal state: the forcible return of asylum seekers and unlawful 
migrants in Canada, Germany and the United Kingdom, New Issues in Refugee Research’ Work- 
ing Paper No 77, February 2003, United Nations High Commussion for Refugees 
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globalisation theory is the continued relevance and capacity of the nation state; 
and, migration, because so much of the accompanying mythology is about an 
ever quickening pace of movement of all types. Both of these ideas are important 
to my argument. 

Full legions of scholars have tackled the question of whether the nation state is 
being, or has been, eroded by globalising forces. Some have concluded that the 
nation has already been eclipsed. In Ohmae’s words, ‘nation states have already lost 
their role as meaningful units of participation in the global economy of today’s 
borderless world’™ At the other end of the spectrum, Linda Weiss asserts that in 
the future nation states will matter more rather than less.” In between these two 
poles, each position is occupied. Saskia Sassen, for example, asserts a ‘partial dena- 
tionalising of national territories along with a ‘partial shift’ of some dimensions of 
sovereignty.” Even globalisation sceptics Hirst and Thompson who argue that 
the state remains a crucial institution concede that some aspects of its governance 
capacity have been weakened.” Here, too, sovereignty refers to the power to act 
without constraint and to control outcomes of that action. The globalisation 
debate asks whether the nation still has the capacity to act independently or if its 
actions and policy choices are determined by developments within the interna- 
tional economic system. The pairing of sovereignty and nation is also at play in 
this body of theory. Some theorists see a demise of sovereignty and thus of the 
nation or nation state; others see a transformation of sovereignty and through this 
a continued resilience of the nation; still others see a displacement of sovereignty 
leaving the nation in tact. In situating migration law within accounts of globali- 
sation, the shifting accounts of sovereignty are important. While the theorists are 
myriad, there is a discernable trend in which people are more important to sover- 
eignty than they were in the past. 

This trend is important to my analysis because an enhanced role for control 
over people in accounts of sovereignty contributes to an explanation of contem- 
porary migration laws. A traditional account of sovereignty emphasises control 
over territory” and includes an internal dimension — capacity to govern a parti- 
cular space — and an external dimension — immunity from interference by others. 
For Hirst and Thompson, who are ‘not merely sceptical about globalisation,” 





18 K Ohmae, End of the Nation State (London: Harper Collins, 1995) 11 and K. Ohmae, The Borderless 
World. Power And Strategy In The Interlinked Economy (New York HarperBusiness, 1999). Sec also R- 
Reach, The Work of Nations: Preparing Ourselves for 21" Century Capitalism (New York: Vintage Books, 


1992). 
19 L. Weiss, The Myth of the Powerless State. Governing the Economy in a Global Em (Cambridge: Polity 


Press, 1998) 195 

20 S. Sassen, n9 above, xu See also, John Ruggie arguing that states are anything but irrelefvant’ inJ. 
Rugge, “Terntoriality and Beyond: Problematuzing Modernity ın International Relanons’ (1993) 
47 International Organization 139, 142. Held and McGrew assert a continuing importance for the 
state but argue that current theory does not adequately express it in D. Held and A McGrew, 
‘Globalization in the Liberal-Democratic State’ in Y. Sakamoto (ed), Global Thinsformation: 
Challenges to the State System (Tokyo and New York United Nations University Press, 1994). 

21 P. Hirst and G. Thompson, Globahzation in Question: International Economy and the Possibilities of 
Governarce (Cambridge Polity Press, 2° ed, 1999). 

22 See Ruggie, n 20 above. I discuss this in Tilegal Migration and Sovereignty’ in C Daurvergne (ed), 
Jurisprudence for an Interconnected Globe (Aldershot Ashgate Press, 2003) 187—21L 

23 n 21 above, mu. 
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classic view of sovereignty underpins their analysis. For them,‘... “sovereignty” in 
its modern form is a highly distinctive political clam — to exclusive control of a 
definite territory?” The ensuing argument in support of the continued vitality 
and capacity of the nation state is built in large part around the nation’s control 
over its population. People, they assert, remain ‘nationalized’* The elements of 
this nationalisation are, in lawyers terms, found in the texts of migration laws: 
passports, visas, residence and labour qualifications% In other words, they stake 
the claim for the continued importance of the nation on the elements of migra- 
tion law. Territory remains vital to sovereignty because ‘populations remain terii- 
toriaP.?” The sovereignty which in their analysis is alienable and divisible, is so 
only at the behest of nation. This role is linked to the relationship between the 
nation, state, and the rule of law, which I address in the final section of this paper. 
At this juncture, I underscore that even in offering an allegedly traditional account 
of sovereignty, their emphasis is placed on controlling the movement of people as 
the means of controlling territory. 

Sassen’s account of sovereignty in the contemporary era is more transformative 
than Hirst and Thompsons. She argues that sovereignty remains a feature of the 
international system, but is ‘now located in a multiplicity of institutional arenas” 
Unlike their account, she does not assert that the nation or state is an actor in this 
reallocation of sovereignty. The emerging reconfiguration of territoriality and 
sovereignty is, in her view, partial, selective, and above all strategic??? In her ana- 
lysis, even more so than in Hirst and Thompson’, questions of immigration have 
a vital place. While she asserts that international human nghts now have influence 
over national immigration decision-making, it remains that case that‘... the state 
is still considered as absolutely sovereign ...’ in the domain of immigration pol- 
icy.” In other words, a pure power version of sovereignty remains. Immigration is 
central to her thesis that political discourse is being renationalised at the same time 
that economic space is denationalised. The sovereignty that is asserted over ques- 
tions of immigration is not the new or transformed version that often appears in 
accounts of the global. It is the standard version in 4ll its old splendor?” The ques- 
tion that this introduces into the analysis is whether sovereignty in the migration 
realm could ever be transformed in this way. The consideration of the rule of law 
which concludes this paper suggests that this may not be possible, and in the pro- 
cess challenges Sassen’s assertion that human rights norms are making significant 
inroads in the immigration realm. In the meantime, Sassen illustrates again that 
when thoughtful analysts of sovereignty and nation add immigration matters to 
their focus, the resilience of sovereignty rather than its transformation are stressed. 








30 ibid. Later she states,‘... when ıt comes to immigrants and refugees, whether in North America, 
Western Europe, or Japan, the national state claims all its old splendor in asserting its sovercign 
night to control its borders On this matter there is also a consensus in the community of states’ 
ibid 59. 

31 n9 above, 59. 
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For some analysts of immigration, the shift from associating sovereignty with 
territory to associating it with population is already completed. Thus for David 
Jacobson, the failure to appreciate fully the “peopleness” of the nation-state handi- 
caps analysis of contemporary trends’ In his view the importance of territory to 
sovereignty derives from its role in determining the membership of the nation. 
Sovereignty is in the people rather than the place. Similarly, for Christian Joppke, 
core ges ae t rerogative of the state is sovereignty over the admission and expulsion of 

Kim Rubenstein similarly situates control over citizenship as the essence 
oS sovereignty. 

An absolute power over territory and people are both aspects of sovereignty 
and are necessarily intertwined. Emphasis has altered between the two over 
time.” The observable shift at present is important to explaining the shape of 
contemporary migration laws and to considering how these laws can or should 
be adapted to these globalising times. As nations have seen their powers to control 
the flows of money or ideas and to set economic or cultural policies slip away, they 
seek to assert themselves as nations through migration laws and policies which 
assert their ‘nation-ness’ and exemplify their sovereign control and capacity. The 
sovereignty asserted ın this realm is the traditional variety, not divided, shared, 
alienable or modified. While MacCormick asserts that sovereignty may be lost 
to mutual benefit, the immigration laws and policies of the world’s most powerful 
nations suggest that they do not share his view.” In the next section I consider 
trends in globally converging migration laws and describe how each of these can 
be understood as a response to challenged sovereignty. 


CONTEMPORARY OVERLAPPING MIGRATION PHENOMENA 


The stock story of globalisation is one of fluidity. More and more things are mov- 
ing at faster and faster rates. The question of migration fits somewhat awkwardly 
into this mythology. While it is clear many people are on the move, it is impossi- 
ble to simply conclude that there is more migration than in previous eras if one 
considers the vastly increased world population and the place of tourism of the 
comparatively rich. The most comprehensive study to date documenting phe- 
nomena associated with globalisation concluded that present migration trends, if 








32 D. Jacobson, Rights Across Borders: Immigration and the Decline of Citizenship (Balumore: Johns Hop- 
kins University Press, 1996) 5 

B C Joppke, Why Liberal States Accept Unwanted Immigration’ (1998) 50 World Politics 266, 267. 
He cites Hannah Arendts The Origins of Totalitarianism on this point: ‘Sovereignty is nowhere more 
absolute than ın matters of emigration, naturaliration, nationality and expulsion 

34 K Rubenstein, Cr deen ship isla Borderlets World i A; Anphie and C Sturges (eli); Pal Hive 
of the 21" Century Essays in Honour of Judge Christopher Weenamantr, (The Hague: Kluwer Law Inter- 
national Publishers, 1998). 

35 A detailed discussion is presented in J.S. Barkin and B Cronin “The State and the Nation: Chan- 
ging Norms and the Rules of Sovereignty ın International Relations’ (1994) 48 Internahonal 


Organization 1. 

36 N. MacCormick, ‘Beyond the Sovereign State’ (1993) 56 MLR 1. See also N MacCormick, Ques- 
tioning Sovereignty: Law State and Nation in the European Commonwealth (Oxford: Oxford University 
Press, 1999) 126. Here MacCormick acknowledges politicians sull appeal to a ‘strict’ or ‘traditional 
version of sovereignty (at 133). 
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they continue, may surpass previous level of migrations in both ‘intensity’ and 
‘extensity’.°” While this conclusion was drawn four years ago, it is probably still 
too soon to draw a clear picture of the place of migration in globalisation’ 
pastiche. There is abundant evidence, however, of how nation states are adapt- 
ing their legal approaches to migrants. Three overlapping instances illustrate 
how this law is being used to address perceived threats to sovereignty: refugee 
law, sanctions against extra-legal migration, and recruitment of the best and 
the brightest. 


Refugees and refugee law 


The extent to which refugee law can be understood as a constraint on national 
sovereignty is exaggerated by the fact that there are no other international legal 
constraints in the migration law realm. Nations are free to open or close their 
borders as they choose, save to their own nationals, and they have concomitant 
independent control over who those nationals will be. Calls to reframe the Refu- 
gee Convention or announcements of upcoming derogations reflect the impor- 
tance of migration control to perceptions of national sovereignty. On 
consideration, it is apparent that the Refugee Convention is a minimal constraint 
which has taken on mythic proportions at time when control over population 
movements is shifting to the core of what it means for a nation to be sovereign. 
The Refugee Convention was drafted in the aftermath of World War II and 
came into effect in 1954.” It was modified in 1967 to remove its explicit focus on 
the events of the war in Europe.” For the most part, the Convention reads like a 
human rights document, setting out standards of treatment for refugees by the 
states that host them. These aspects of the Convention recerve scant attention, 
and the Refugee Convention is not even listed by the UN in its compilation of 
major human rights documents.” The aspects which do get attention are the refu- 
gee definition and the article protecting refugees from refoulement. Refugees are 
people fleeing persecution on the basis of one of five decane (race, religion, 
nationality, particular social group or political opinion)“ The non-refoulement 
provision translates into an effective right to remain in a host state because 








37 D. Held, A. McGrew, D. Goldblatt and J Perraton, Global Transformations Politics, Economics 
and Culture, (Cambndge Polity Press, 1999). This analysis 1s set out in Chapter Six. They also 
considered ‘velocity’ and ‘impact on host and home societies’. 

38 Convention relating to the Status of Refugees 1951, 189 UNTS 150. 

39 Protocol relating to the Status of Refugees 1967, 606 UNTS 267, entered into force 4 October 1967. 

40 Office of the United Nations High Commusnoner for Human Right, ‘International Human 
Rights Instruments’ at http //www.unhchr.ch/html/intlinst htm (last visited 7 August 2003) 

41 The complete definition in Article 1A defines a refugee as any person who: 

-.. owing to well-founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group or political opinion, 1s outside the country of his 
nationality and is unable or, owing to such fear, 1s unwilling to avail himself of the protection 
of that country; or who, not having a nationality and being outside the country of his former 
habitual residence, 1s unable or, owing to such fear, 13 unwilling to return to 1t. 
This definition 1s widely regarded as compromise ensuring relatively narrow eligibility for refu- 
gee status 
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signatory nations undertake not to return refugees to those places where they face, 
in the pithy formula of the Australian High Court, a real chance’ of persecution.“ 
Because the twinning of sovereignty and migration control means that nations 
are not obligated to admit those who are not their nationals, there is usually 
nowhere a refugee can go, and thus protection from refoulement translates into 
permission to remain. 

The relationship of the Refugee Convention and national sovereignty has sev- 
eral twists. First, when a nation commits itself to the Convention, it does so as a 
sovereign act. It chooses, voluntarily, to respect its provisions, including the impli- 
cation that some refugees will have permission to remain. This commitment does 
not redefine or challenge sovereignty as traditionally understood and is a com- 
monplace of international law.“ A second reason why refugee law does not pre- 
sent a significant challenge to sovereignty is that nations make efforts, legally and 
publicly and politically, to limit the number of refugees who will be protected by 
this Convention. These efforts are evinced in the widespread use of target or quota 
numbers for domestic refugee determinations, in safe third country policies, and 
in a variety of efforts to prevent and deter refugees from entering in the first place. 
A third reason why the Refugee Convention is not a major challenge to sover- 
eignty is that the non-refoulement provision — the only one which affects the 
nation’s sovereign capacity to admit or expel anyone save nationals — constrains 
the nations with the most sovereignty the least. That is, of the approximately 20 
million potential candidates for refugee status currently in the world, a compara- 
tively small number are ın prosperous Western nations. It is primarily in relation 
to these nations that refugee status is regarded as a somehow unfair advantage, 
akin to immigration status. It is for these nations that the formally equal notion 
of national sovereignty is most powerfully deployed in a globalised world.* For 
poor nations situated in places where refugees flow over their borders, the notion 
of absolute and independent power 1s so severely constrained by the North’ bank- 
ers and arrangers that the additional constraint the Convention might represent is 
a trifle. 

Finally, the Refugee Convention is a scant constraint on sovereignty because 
prosperous nations like Australia and Canada which have been strongly associated 
internationally with the Refugee Convention, have begun backing away from 
some of its provisions without consequence. Examples of this include Australias 





42 Protection against refoulement 1s set out in Article 33. The real chance test was stated in Chan v 
Minister for Immigration and Ethnic Affairs (1989) 169 CLR 379. Interpretation of this provision is not 
formally internationally standardised, but mmularly situated courts are attentive to what others are 
deciding ın the area. 

43 There 1s some argument now that some aspects of refugee protection may be acquiring the status 
of customary international law or even jus cogens, which would alter this principle, but it 1s my 
view that many nations will resist this argument and thus defeat these assertions. 

44 Of the nearly 20 million people of concern to the UNHCR in 2002, approximately 15 million are 

in Asia, Africa, Latin America and the Caribbean at http://w-ww.unhcr ch/cg+-bin/texs/vtx/basics 
(last visited 7 August 2003). 

45 Peter Fitrpatrick discusses this hierarchy ın P. Fitzpatrick, Modernism and the Grounds of Law (Cam- 
bridge: Cambridge Univernty Press, 2001). 

46 Itis also significant the both South Amencan states and African states have committed themselves 
to more expansive refugee protection than that agreed to by the prosperous nations. 
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so called ‘pacific solution under which people seeking to make claims were deliv- 
ered by the state to non-signatory nations; and Canadas Immigration and Refu- 
gee Protection Act which includes more stringent exclusions on the basis of 
criminality” than the exclusions or reasons for expulsion in the Refugee Con- 
vention.“ The United Kingdom is currently proposing to implement ‘transit 
processing centres’ in poorer states, a move which mirrors the Australian but 
which will have a much greater scale and will also have the potential for further 
reaching international influence because of the on-going work at harmonising 
European asylum policies. Each chips away at the scope of what will be consid- 
ered state practice for signatory nations, and there is presently no forum for legal, 
as opposed to political, opposition to this to be heard.“ 

The Refugee Convention also lacks the power to upset the migration law - 
sovereignty pairing because it is fundamentally not about immigration. The per- 
nicious blurring of the line between immigration control and refugee protection 
impedes humanitarian refugee objectives. I will return to this when considering 
illegal migration. 

All these factors add up to a strong case that the Refugee Convention impinges 
very little on essential sovereignty. What accounts therefore for the role that refu- 
gee matters play in the growing moral panic about migration? The answer has 
two parts. One, is that in the absence of any other constraints in the migration 
realm, potential protection against refoulement stands as a beacon to any destitute 
or desperate individuals around the world who might seek to better their life 
chances. In an era where global inequities are increasingly stark, desperation is 
on the increase. The second is that precisely because sovereignty is increasingly 
focused on control over population movements, the movement of refugees is 
much closer to the core of nations understandings of their own essence and power 
than ever before. With the vast body of human rights norms now articulated and 
accepted internationally and arguably shaping and constraining the actions that 
nations may take, the requirement not to refoule refugees still triggers a ‘red-flag- 
to-a-bul? type response: it strikes at the core. 











Illegal migration and globalised fear 


Globalisation fuels illegal migration in several ways and the present response is a 
worldwide ‘crack down’ on illegal migration. Illegal migration is an affront to 
sovereignty because it is evidence that a nation is not in control of its borders. 
Contempt for illegal migration also affects refugee law, as well as public and poli- 
tical discussions of refugees. This threat to sovereignty and the influence on refu- 
gee discourses both engage the migration law — sovereignty intertwining. 








47 Immigntion and Refugee Protection Act SC 2001, c 27, ss 101 (1)(£), 101 (2). 

48 Asset out in Article 1F and ın Article 33(2). 

49 There is no international mechanism specifically for oversight of the Refugee Convention at this 
tme Some impetus is growing behind proposals to implement one. See J. C Hathaway, ‘Who 
Should Watch Over Refugee Law? (2002) FMR 23 

50 A good example of this is that the nation’ capacity to assert immigration controls 1s explicitly 
protected in the European Human Raghts Convention. 
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An important threshold issue for talking about illegal migration is attempting 
to define it” Technically, anyone who is present in a nation state without either 
nationality or authorisation under law is an illegal migrant. Many people around 
the world who have no legal migration status have overstayed tourist, student or 
work visas. Still, the image conjured by the term ‘illegals’ is of people suffocating 
in the backs of lorries, of unseaworthy vessels in the Adriatic, Mediterranean or 
Timor seas, of those from the South attempting to evade capture along the US- 
Mexico border. The term ‘illegal has escaped its legal, and even grammatical, 
moorings and now stands alone as a noun. It does not conjure British 
overstaying on Australias Gold Coast, or Kiwis working in London’ pubs. It con- 
jures sweatshops and sex shops, poverty and race. The face of the imaginary illegal 
is poor and brown and destitute. This imagery works against careful attempts to 
define illegal migrants as those who transgress migration laws, it complicates 
attempts to respond appropriately to the phenomenon and to understand how 
and why it challenges sovereignty. 

It is difficult to be certain, of course, that illegal migration is on the increase. 
‘Worldwide, the number of ‘illegals’ of any sort might plausibly be estimated as 
at least 20 million. In the United States, estimates of the size of the illegal popula- 
tion range from 5 million to 15 million.” The International Organization for 
Migration estimated the number of unauthorised migrants in Europe at 3 million 
in 1998.% Pravda reported the number of illegal migrants in Russia as about 10 
million’ in 2001. In the 1994 one estimate suggested there were 500,000 illegal 
migrants in the Philippines” Reports of the size of the illegal population of 
Nigeria have ranged from 300,000 to 2.5 million over the past two decades.” 
Amnesty International reports that ‘tens of thousands’ of North Koreans are illeg- 
ally in China.” The best available information suggests that these numbers are on 
the increase, although not each year in each region. 

What is certain, is that concern about illegal migration is increasing even more 
rapidly than the phenomenon itself. Illegal migration feeds on the communica- 
tion and transportation technologies of globalisation. People smuggling and 
human trafficking operations which are part of illegal migration use these tech- 
nologies to, for example, present people in Chinas Fujian province or in a Pakis- 
tani refugee camp, with destination options ‘Delivering’ them to the borders of 
the United States, Australia or Fortress Europe. With each extension of legal sanc- 
tion illegal migration is, of course, increased for there can be no “llega? migration 








51 A thorough discussion of the dilemmas this presents is given in B. Ghosh, Huddled Masses and 
Uncertain Shores: Insights Into Irregular Migration (The Hague. Martinus Nijhoff Publishers, 1998) 
chi 

52 The Immigration and Naturalization Service provides one well regarded set of statistics. The 
overall range is discussed by Ghosh, n 51 above, 10 

53 International Organization for Migration, World Migration Report 2000 (Geneva: IOM, 2000). This 

will soon be reissued as World Migration Report 2002. 

54 ‘About 10 Million [legal Immigrants Live ın Russia’ Pryda 2001.10.24 at http://english.pravda.ru/ 
society/2001/10/24/18970_html (last visited 30 March 2004). 

55 As by the Manila Chronide and discussed in Ghosh, n 49 above, 16. 

56 Ghosh, n 51 above, 17 

57 ‘China. Crackdown on “illegal immigrants” likely to target North Korean refugees AI Index ASA 
17013/2002 News Service Nr 56. 
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without law. Similarly, efforts to increase enforcement of such provisions inevita- 
bly concomitantly increase perception of the phenomenon. 

In response to the perceived or real growth of illegal migration, and to the evr- 
dent increase in smuggling and trafficking that is intertwined with it, the nations 
of the prosperous world are cracking down. In 1996 the United States introduced 
its Ilegal Immigration Reform and Immigrant Responsibility Act focusing on 
measures such as entry and exit controls, document fraud, people smuggling, 
and a ratcheting up of employer sanctions for those who employ extra legal work- 
ers.” The United States has also poured millions of dollars into ‘Operation Gate- 
keeper’ to bolster secunty along its border with Mexico. The 1999 British 
Immigration and Asylum Act targeted unfounded asylum applications, fast track- 
ing ‘out’ of the asylum system but not into it, reducing rights for asylum seekers 
and new identity controls. More recently, it has stringently curtailed the provision 
of welfare state benefits for asylum seekers. Germany changed the form of its 
constitutional right to seek asylum in 1993 and in 1998 it introduced new laws 
reducing benefits for asylum seekers. France has reduced asylum seeker benefits 
within the past decade. Since 1999 Australia has removed the possibility of perma- 
nent status from some refugees, has declared some of its own territory to be 
‘beyond its borders’ for the purpose of asylum claims, and has introduced a 
comprehensive privative clause into its legislation. Canada has introduced a 
mandatory requirement that its refugee decision-makers take into account 
whether a claimant has adequate documentation.” The EU is currently working 
on developing a common policy on illegal immigration to give effect to the 
Treaty of Amsterdam commitments in this direction.® Ilegal migration — almost 
impossible by definition at the outset of the twentieth century —is at the top of the 
legal agenda for the twenty-first. 

Two things about this phenomenon are essential to the story of national sover- 
eignty and migration law. The first is that the legal crackdown needs to be under- 
stood in the context of the threats globalisation presents to nation states. In the 
face of diminished capacity in economic policy and trade realms, in military 
matters and corporate management, cracking down on illegal migration repre- 
sents a strong assertion of sovereign control. This may be one reason why EU 
cooperation has been slow to develop in this area, because the capacity to crack 
down is related to the new last bastion of sovereignty, and is therefore the hardest 





58 Its less certain that stepped up enforcement efforts curtail the actual movement of people Mon- 
itoring of the United States’ extensive efforts towards enforcement of the border with Mexico 
since the mid 1990s suggested that while border crossing locations have been shifted, numbers 
have not dropped See B. Moser, n 17 above. 

59 Wegal Immigranon Reform and Immigrant Responmbility Act 1996 Pub L 104-208, enacted on 
30 September 1996. 

60 Under Section 55 of the Nationality, Immigration and Asylum Act 2002, which came into effect 
on 8 January 200. 

61 New visa subclass 785, Migration Leguslanon Amendment Act (Judicial Review) 2001; the Migra- 
ton Amendment Act (Excuton from Migration Zone) Act 2001 

62 Immigration and Refugee Protection Act SC 2001, c 27, s 106 

63 See‘Communication from the Commission to the Council and the European Parliament Bann- 
ual Update of the Scoreboard To Review Progress on the Creation of an Area of “Freedom, 
Secunty and Justice” in the European Union’ Brussels 22 5 2003, COM (2003) 291 Final. New 
measures were put in place in time for 1 May 2004. 
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to surrender. Nations assert their ‘nationness’ by cracking down on illegal migra- 
tion. It is also for this reason that the term nation brings more to this story than 
‘state’, because this ‘nationness’ attunes to both power and identity. 

In addition, a rhetorical focus on ‘illegals’ shifts the boundaries of exclusion. 
When a part of the population is acknowledged to be ‘illegaP, it is excluded 
and erased from within. Even when sovereignty at the border is breached, 
labelling people within one’s territory ‘illegaP imprints sovereignty. It effectively 
shifts argument about membership and entitlement. When people are identified 
as ‘illegal it is hard to argue their membership claim on the basis of their 
contribution to the economy or their long term residence. These contributions 
are instead counted as evidence of their transgression. Sovereignty in this 
picture is again seen to be about people rather than territory, as the label ‘illegal’ 
allows us to shift the US-THEM line from the border of the nation to within 
the nation, wherever it is required. In this way, cracking down on illegal migra- 
tion functions as an assertion of both the internal and the external dimensions 
of sovereignty. 

The second aspect of the crackdown on illegal migration to consider is its rela- 
tionship with refugee law and refugees. The Refugee Convention provides no 
right to enter for those who seek to claim refugee status. This means that some 
people seeking refugee status enter illegally®* The Convention does require that 
refugees not be penalised for illegal entry but this provision cannot protect 
refugees from the effects of a moral panic about illegal migration. It cannot pro- 
tect them from public and political disapproval, nor from detention until their 
status is determined. It cannot protect them from the erroneous notion that there 
is a ‘queue’ to be joined to enter prosperous nations and the accompanying fic- 
tion that ‘waiting it out’ in a refugee camp, or worse, would eventually achieve 
a similar outcome while ensuring moral superiority. This failure to protect 
arises because public and political discourses are inattentive to the intricacies of 
the law. Also, refugees and illegal migrants occupy much of the same space in 
our collective imagination. They are envisioned as have nots, hoping to gain 
from our beneficence. They are foreign, other, desperate, brown-skinned. They 
are not us. Thus the current crack down on illegal migration cracks down on 
refugees as well. 

The problem for refugees is also heightened by the fact that cracking down on 
illegal migration increases the incentive for those who are not refugees to attempt 
to attain this status. That is, there is an incentive to lie. The incentive can be a 
sophisticated one, organised with the support of smugglers or agents. It can also 
be an unsophisticated one, encouraged by the knowledge that such status is avail- 
able for some who are vulnerable and desperate, and the certainty that one fits into 
those categories. The picture is further complicated by the fact that we know that 
refugees tell lies — some because of their illegal entry, some because of their 
experiences with governmental authorities, some because of the increasingly 





64 This 1s not true of all refugee claimants because they can also enter on visa and then seek refugee 
status, of in some countries can enter without a visa. 
65 Artcle 31 (1). 
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stringent requirements, for example in regard to identity, which are brought in by 
crackdown measures. Telling a lie does not mean one 1s not a refugee, but it is 
troubling and confusing to refugee decision-makers. In an atmosphere where 
the incentives to lie are being increased for non-refugees, credibility is ever harder 
to establish and suspicion abounds. 

Increased international concern about illegal migration brings increased pro- 
blems for refugees. These in turn contribute to the blurring of immigration and 
refugee concerns which are themselves at the root of much of the present hostility 
towards refugees. The crack down measures also make refugee travel harder, 
which leads to increased profitability in the illegal markets of trafficking and 
smuggling. This is perhaps the most nefarious way that a crack down increases 
the illegality of migration. The stock story of illegal migration is that people mov- 
ing outside the law are not refugees because they are seeking to better their eco- 
nomic circumstances. This is the ironic flipside of the final contemporary 
immigration phenomenon — the term economic migrant’ is sometimes equated 
with the ‘bogus refugee’ but other times with the highly sought after migrants 
of the new global economy. 


The best and the brightest 


The worldwide stakes to recruit the most highly qualified migrants are heating 
up. The competition for the world’s best and brightest also contain lessons about 
current challenges to sovereignty. This area of migration regulation is also set to 
shift even more at the outset of the twenty-first century. 

Canada and Australia have been, with their points systems” for identifying 
and categorising economic ‘skilled? migrants, at the forefront of attempting to 
recruit migrants to fuel the national economies. Both countries have, in the past 
decade, made economic category migrants the largest category of annual intake, 
moving family reunion migration to second place. This trend is reflected, though 
not yet so dramatically, in other popular destination nations. Even the United 
States, where annual migration intake is presently overwhelmingly weighted in 
favour of family reunification migration, is considering moves in this direc-. 
tion.” This in spite of the fact that the size of the United States economy is such 











66 Evidence 1s also now available that suggests that the current crack down on illegal migration 1s 
increasing the profitability and therefore prevalence of people smuggling, see Moser n 17 above, 
15. See also E Newman (ed), Refugees and Forced Displacement (Geneva: United Nations Publica- 
tions, 2003). 

67 Both nations evaluate prospective migrants and assign points ın a senes of categories such as lan- 
guage skills, education, work experience, existing connections to the host state etc. These prove 
sions are set out in Canadas Immigration and Refugee Protection Regulations (14 June 2002) 
1369 Canada Gazette Pt TI at Regs 73-109; and provided for in Australias Migration Act 1958 
(Cth), Division 3, Subdivision B. 

68 In 2001 the United States admitted approximately 675,000 family reun:ficanon migrants and 
280,000 migrants whose admission was based either on economic skills or the green card lottery 

. 69 Remarks by Demetnous Papademetnou, Co-Director, Migration Policy Institute, Washington 
DOC, Vancouver-Ottawa-Washington video-conference, 29 September, 2002. 
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a significant draw that such measures are arguably unnecessary. Nations are 
aael casting themselves as being in a competition for the worlds most 
desirable migrants.” This trend means that migration laws at this point in time 
reflect one of the paradoxes at the centre of globalisation: for those with more, 
globalisation makes more available, for those with less, there is less. Inequalities 
are increased, exclusions are underscored. 

The recruitment of economic migrants is premised on a nationalised view of 
economies and a dated understanding of migration categories. Even those most 
sceptical about the effects of globalisation consider that economic priorities are 
increasingly influenced on a global level. When the nation sets out to bolster its 
economy by shifting the location of particular workers and entrepreneurs, it is 
attempting to counter this trend. When a nation awards membership on the basis 
of investment, ıt 1s seeking to influence what would otherwise be the global dis- 
tribution of capital” Furthermore, competitive recruitment for economic 
migrants points up the fact that the current categories of migration are no longer 
appropriate. Many ‘permanent’ migrants stay for several years and then move on. 
If they were recruited by one prosperous nation on the basis of their economic 
value, they are likely to find themselves admussible to others as well. Indeed, they 
may well return ‘home’ permanently or temporarily. While it is true that nations 
such as Canada and Australia also attempt to meet economic needs by recruiting 
temporary workers, it remains the case that very little effort is made to analyse 
whether categories of permanent and temporary migration are meaningful. 
Rules in this category, therefore, reflect a backward looking view of both econo- 
mies and migration trends. 

Best and brightest migration, which makes for good politics in receiving states, 
is a direct cause of brain drain in less prosperous nations. When the competition 
for skilled and wealthy migrants increases, so does the drain away from sending 
states. One important example of this is the parallel policy shift in Australia and 
Canada which makes it easier for those who have entered as tertiary students to 
remain as workers. This represents superior economic rationalisation for the host 
state — the possibility of capturing the elevated foreign student tuition without the 
downside of losing someone whose education the state has subsidised. In addi- 
tion, those who have lived in the country as students will encounter fewer transi- 
tion issues than migrants arriving for the first time. For the receiving state, this 
makes good sense and is an easy sell It ignores the global implications of migra~ 
tion, and thus, again, merges migration and sovereignty. There is no forum for 











7 As one example, Australias Minister of Immigration stated in March 2003: 
We are building very much on the established program which has enabled us to get avery, very 
marked shift to skilled migration ın the context of increased world competition for what 1s in 
fact a scarce resource we are increasingly faced with compenton and one of the ways ın which 
we have been able to leverage Australia as a destination for permanent migration for people 
with skills has been the growth in the overseas student market in Australia. 
Transcript, Press Conference — Migration Program 03-04, Canberra, 31 March 2003. 

71 Thas is an additional technique used in both Canada and Australia In Canada investors and entre- 
preneurs face lower ‘other enteri? than the general dass of economically skilled migrants, pro- 
vided they have a net worth of $800,000 CAD or $300,000 respectively. Immigration and 
Refugee Protection Regulations n 67 above, Regs 88-99. 
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considering issues of global equity in migration policy because sovereign control 
over the question is settled. The challenge that the recruitment of skilled migrants 
poses to sovereignty is the structure of the internationalised economy to which 
they are recruited and the impermanence with which they remain. 

This recruitment of economic migrants also signals a shift in the meaning of 
migration for nations. Prior to the advent of migration laws, and through much 
of the twentieth century, migration mirrored economic goals. Hardworking peo- 
ple in search of a better life travelled to the ends of the earth and made those places 
their homes. They came with little or nothing and they made new lives for them- 
selves. This is no longer possible. People with little or nothing, who want a better 
life for themselves and who are prepared to risk all and work hard to get it are 
now ‘mere economic migrants’ and ‘bogus refugees’. The very qualities which 
make up the mythology of ‘immigrant nations’ are now migration disqualrfiers. 
In this way, the logic of immigration and refugee laws are overlapping. Those who 
are now known for arrrving in prosperous nations and turning their family’s for- 
tunes around within 2 generation arrived as refugees. The Indochinese refugee 
crisis of the late 1970s and early 1980s sent individuals around the world who 
now, a generation later, are being heralded for their adaptation and achievements, 
just as earlier migrants have been. This makes it even harder to keep refugee efforts 
separate from immigration issues in political and public minds. 

Acceptable economic migration relies on bettering the economy from a 
national point of view, not improving the economic circumstances of individuals 
~ though this may be a salubrious side-effect. By operating ın these terms nations 
embrace, here again, a traditional view of sovereignty. These recruitment policies 
assert that there is a national economy, that it has very clear boundaries, and that it 
can be directly affected by shifts in policy. Criticisms of these programs suggest 
that this may not be the case.” Globalising times introduce enormous stress to 
policy attempts to manage national economies in this way. If nations formerly 
had an ability to ‘target’ migration to this end, the conditions of the global econ- 
omy have severely undermined it, as has the capacity of highly skilled individuals 
to choose destination options. In the case of economic migration, as ın the case of 
refugees and illegal migrants, the story is one of the nation asserting sovereignty 
and migration flowing around that assertion. In this case, the erosion evidenced 
by this flow is more advanced. 

Refugees, illegal migrants, and highly privileged migrants all make up part of 
the story of migration in the early twenty-first century. These are the front page 
stories. The law is woven into the story of each scenario in a particular way as 
nations seek to adapt international law, ratchet up legal provisions to seal borders, 
and provide legal frameworks for facilitating admission. In these and other areas 








72 A group of 2002 analyses in Canada cntcised the government for not recruiting immigrants in 
the best way from an economic point of view: M. Collacott, ‘Canadas Immigration Policy: The 
Need for Major Reform! (2002) 64 Public Policy Sources—A Fraser Institute Occastonal Paper, D. Stoff- 
man, Who Gets In: Whats Wrong With Canada’ Immigration Program and How to Fix It (Toronto Mac- 
farlane, Walter & Ross, 2002), D Francis, Immigmtion The Economic Case (Toronto: Key Porter 
Books, 2002). Some of the policies called for are, ın fact, already in place A more accurate analysis 
I a acs aa a ina ae 
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of migration regulation, executives have traditionally found themselves accorded 
a high degree of judicial deference. In the next section of the paper, I consider 
recent cases in Australia and the United Kingdom which may be harbingers of a 
shift. I then consider whether such a potential shift is linked to a reading of the 
rule of law in times of shifting sovereignty. 


SAYING NO TO GOVERNMENTS: EXCEPTIONS OR 
NASCENT RULES? 


In 2003, the Australian High Court, and both the Court of Appeal and High 
Court for England and Wales required the executive to meet higher standards of 
procedural fairness in issues concerning refugee claimants. In each case, the respec- 
tive Court set a standard which left the government with ways of pursuing its 
objectives in accordance with the ruling, and thus the victories are narrow ones. 
However, the decisions focus on the fundamental procedural rights associated 
with the rule of law and present a counter to the general trend of leaving the 
executive a wide discretion in migration matters. Each decision addresses circum- 
stances situated at the confluence of refugee law and illegal migration. 

In Plaintiff S157/2002 v Commonwealth of Australia” the Australian High Court 
read down the comprehensive privative clause which the government had 
inserted into the Migration Act in 2001.™ The history of the provision is crucial 
to understanding the importance of the case. The government had sought to 
introduce a privative clause as early as 1997 with the objective of reducing the 
number of judicial review applications from Refugee Review Tribunal decisions 
to the Federal Court” but had been unsuccessful because of opposition in the 
upper house of the national parliament. Following the 2001 Tampa affair,” how- 
ever, the main opposition party decided that as a matter of election strategy it 
would support the government’s migration law agenda, apparently because of 
strong public support for the government’ handling of those events. In short 








73 Plaintiff S157/2002 v Commonwealth of Australia [2003] HCA 2 (4 February 2003). 

M The clause reads: 

A privative clause decision: (a) is final and conclusive, (b) must not be challenged, appealed 
against, reviewed, quashed, or called in question in any court, and (c) 1s not subject to prohibi- 
ton, mandamus, injunction, declaration or certiorari in any court or on any account. Migastion 
Legislation Amendment (Judicial Review) Act 2001 (Cth), altering s 44 of the Migastion Act. 

75 P. Ruddock, ‘Narrowing of Judicial Review in the Migration Context’ (1997) 15 Austealian Institute 
of Administrative Law Forum 13. 

76 In August 2001 the Norwegian container ship MV Tampa rescued 438 asylum seekers from an 
unseaworthy boat attempting to cross from Indonesia to the Australian territory of Chnstmas 
Island The Australian government closed the terntorial sea to the Tampa when it attempted to 
unload its human cargo In the ensuing few weeks the ship was boarded by crack SAS troops, 
the government faced a habeas corpus challenge in federal court, Australia faced international 
critiasm, and the asylum seekers were eventually transported by Australian military ship to 
Nauru, Manus Island in Papua New Guinea and New Zealand to make asylum claims there Mid- 
way through this localised drama, the September 11 terromst attacks occurred in the United States 
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order, a series of f amending Acts were tabled, including the one establishing the 
privative clause.” 

Despite its inability to secure passage for a privative clause prior to 2001, the 
Australian government had introduced a series of other measures to reduce the 
flow of refugee cases to the courts. Most notably, in the late 1980s detention 
reviews were curtailed,” and in 1997 ‘breaches of natural justice’ and ‘unreason- 
ableness’ were eliminated as acceptable grounds of judicial review in the Federal 
Court. In each case, challenges to the government’ legislation had been rejected 
by the High Court.” Each bit of clever lawyering which widened options for 
asylum seekers was met by new legislation and its subsequent judicial approval. 
In short, while refugee litigation has had a high profile in Australia over the past 
decade, until February 2003 the story that executives receive a high degree of 
judicial deference in the migration law realm has been unchallenged. 

The ruling in S157 turns on, in the words of Chief Justice Gleeson, 4 basic ele- 
ment of the rule of law’ The dispute over the interpretation of the privative 
clause arises against the backdrop of the guarantees provided by section 75(v) of 
the Constitution of the Commonwealth of Australia that the High Court has an 

original jurisdiction to issue writs of mandamus or prohibition, or an injunction, 
against officers of the Commonwealth. This provision is part of Chapter II of the 
Constitution which describes the parameters of judicial power and ensures the 
separation of judicial power from executive and legislative powers. While the 
decision is unanimous, the joint judgment emphasises the importance of the text 
of the constitution, and refers to section 75(v) as a ‘textual reinforcement’ of the 
rule of law,*' whereas the Chief Justice gives more direct emphasis to the rule of 
law. The rule of law, its nature and its particular location within a ‘federal com- 
pact are at the core of the decision. The result is a ruling which reinvigorates 
the difficult jurisprudence of jumsdictional error as central to Australian law,” 
and which therefore allowed both sides to claim victory. 

What is interesting from the point of view of my argument here, is the asser- 
tion of the rule of law as an inviolable principle into the contestation between the 
Australian government and the High Court over refugee matters. The decision 
could have been made without reference to the rule of law, on strictly written 
constitutional grounds Reference to the rule of law evokes something larger, 
grander, outside the constitution. Or alternatively, it revives the notion that Aus- 
tralian constitutionalism has important non-written aspects, an idea which has 





77 Other amendments included reigning in judicial interpretations of the Refugee Convention by 
prescubing limits to the scope of ‘persecution’ and particular social group’ and $enous cume see 
Migration Act 1958 ss 91S, 91T, NU. 

78 Now in Migration Act 1958, s 183. 

79 In the cases of Lim, Abebe, and Eshetu above n 15. 

80 n 73 above, paragraph 5 

81 ibid at para. 103. The joint judgment ıs authored by Gaudron, McHugh, Gummow, Kirby and 


e 
a2 thd 
83 The court upholds what Australian public lawyers know as the Hickman pnnciple that limits the 
power of Parliament to oust judicial scrutiny to decisions which are within jurisdichon The 
jurisdictional error distinchon was abandoned in English courts in Anismintc Ltd v Foreign 
Compensation Commission [1969] 2 AC 147 (HL). 
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been absent from recent High Court decisions. In either case, it brings the rule of 
law into the debate and, in contrast to the decisions of the preceding decade it says 
no, at least partially, to the government.™ This is important for two reasons. First, 
because in saying ‘no’ we may yet find a mark of the turning tide. Second, as I will 
consider further below, the rule of law is not a passive standard but a shape-shifter 
of long pedigree. Indeed, already in Justice Callinan'’s judgment, a discourse of 
human rights is introduced. And he specifically distinguishes ‘uncontestable 
human rights from the concerns wrapped up in rule of law debates at the time 
of Australian federation, thereby reaching beyond traditional constitutional inter- 
pretation.” He is the only judge to write in these terms, but in doing so he names 
some of the public tension that swirls around the decision: what rights can refu- 
gees actually claim these days, how do they claim them and in whose courts. Cal- 
linan asserts that access to the courts is a right of ‘citizens’ and emphasizes that,*... 

every nation insists upon the right to determine who may enter the country, who 
may remain in it, who may become one of its citizens, and who may be liable to 
deportation?” Nonetheless, the context of this decision suggests that such insis- 
tence is contested. 

The relationship between the rule of law and fundamental human rights, 
which S157 introduces but tries hard not to address, is vital to the dilemmas of 
migration law, and especially refugee law, under the pressures of globalisation. 
The recent English decisions provide a different perspective on how these two 
elements are related. The Court of Appeal in the case of Q and Others® upheld 
the decision of Justice Collins in the High Court” that the procedures in place 
to deny financial support payments to a group of asylum seekers were not fair. 
The Court of Appeal further found that when an asylum seeker is destitute, deny- 
ing support would breach that individuafs right not to be subject to inhuman or 
degrading treatment.” Before the Court of Appeal, in March 2003, the principal 
issue was the question of procedural fairness — a core aspect of a rule of law analy- 
sis. However, in July 2003, the High Courts decision in the case of S D and T” 
demonstrated both that the human rights aspect of the issue could well overtake 

















84 The government of course claims that this was the interpretation it intended all along for its leg- 
ulation. The result of this decision 1s likely to be two things First a redrafting of the Migration 
Act to make fewer and fewer elements formally subject to the privative clause and thus give the 
executive a wider scope for actions; and second an expansion of the scope of ‘Sunsdictional error’ 
to give the judiciary more scope for permisnble review This latter approach was evidenced 
between 1998 and 2002. It 1s also notable that the 1992 Lim decision, above n 15, stopped just short 
of approving the government’s entire agenda by preserving limited scope for judicial review of 
detention 


Above n 73, h 118. 
ibid paragraph 116, 


ibid at paragraphs 111 and 112 

The Queen on the Application of ‘Q? & Others v Secretary State for Home Department Court of Appeal 

(Cavil Divinon) [2003] EWCA Crv 364. 

Q v Secretary of State for the Home [2003] EW] No 718, [2003] EWHC 195 Admin. 
European Convention on Human ts, 3103) ‘No one shall be subjected to torture or to inhu- 

man or degrading treatment or punishment’ 

The Queen on the Application of S The Queen on the Application of D and The Queen on thé Application of 

Tv The Secretary of State for the Home Department [2003] EWHC 1941 (Admin). 
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the narrower procedural fairness concerns and that the battle between the execu- 
tive and the courts on this question is not over.” 

At issue is the latest step in the United Kingdom's legislative crack down on 
asylum seekers. In January 2003 section 55 of the Nationality Immigration and 
Asylum Act 2002” came into effect, removing the capacity of the Secretary of 
State to provide support to anyone who does not claim asylum 4s soon as reason- 
ably practicable’ after arriving in the United Kingdom. The only exception is to 
allow the Secretary of State to take action necessary to avoid breaching the indi- 
viduals rights under the European Convention on Human Rights. The accepted 
objective of the new provision is to ensure that those who are not genuine asylum 
seekers do not receive assistance and that those who have another source of sup- 
port do not receive state support. The five test cases which came to court along 
with Q all involved individuals who had sought support within a day or two of 
arriving and included some rejections containing fairly obvious bureaucratic 
errors. While some of the stories had not been believed, Justice Collins clearly 
pointed out that the applicants’ credibility had not been adequately tested nor had 
they been given a chance to address the supposed inadequacies of their evidence. 
The cases of S D and T share the characteristics of good test cases. The evidence 
regarding S includes a statement from a physician that he had lost Hkg since i 
in the United Kingdom and that he was severely underweight and malnourished. 

The ruling in Q like S157, contained something for both sides. While the asy- 
lum seekers were successful in their applications for judicial review, the Court of 
Appeal ruling set out clear guidelines for how the government could improve its 
procedural approach to the dental of support and thereby bring its law within the 
ambit of fairness. Measures required included better signage at airports, additional 
training for interviewers, opportunities for applicants to address directly areas of 
their story the decision maker is concerned about, individualised rather than for- 
mulaic questioning. The Court of Appeal also made clear that the degree of desti- 
tution required to trigger the European Convention on Human Rights was 
‘lower’ than that wmtten into other related statutes and that a ‘real risk’ of this ‘state 
of degradation’ was not sufficient. Instead, the Court indicated that applicants qua- 
lifying for the exceptional provision of section 55 would be ‘verging on’ a state of 
degradation. The requirements for fairness are set stringently by the Court 
because ‘Section 55(1) is or potentually is of draconian effect ...’”° It is for this rea- 
son that the Q decision can be read as emphasising the rule of law — it states that 
the government can take avowedly draconian action provided it does so ‘fairly’ 

The decision in S, D and Tillustrates, however, the potential slippage contained 
in this type of narrow rule of law reading of the situation.” This later ruling 1s 





92 The Home Office announced on 31 July 2003 its intention to seek leave to appeal to the Court of 


93 Ree e A cae 

94 n 88 above, paragraph 119 The state of degradation required 1s drawn from Pretty v United Kingdom 
(2002) 35 EHRR 1. 

95 n 88 above, paragraph 71. 

96 An earlier decision, R (D and H) v Secretary of State for the Home Department [2003] EWCA Civ 852 
had suggested that the matter might be settled, and refused permusnon to appeal a reyecnion of a 
jadicial review application on the basis of Q 
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dominated by the issue of inhuman and degrading treatment. Only one of the 
three applicants was successful on the fairness argument, despite Justice Kay's con- 
clusion that signage at Heathrow did not meet the Q standards and that at least 
one of the rejection letters contained a straightforward bureaucratic error. All 
three applicants, however, were successful on the human rights argument. Justice 
Kay (like Justice Collins in the original Q decision) traces a jurisprudence of des- 
titution from at least 18037 and concluded echoing the words of Lord Justice 
Simon Brown, that 


No one should be surprised 1f, within a short period of time, the demands of Article 
3 require the relief of damage to human dignity which 1s caused by ‘... a life so 
destitute that ... no civilised nation can tolerate it’.™ 


The tenor of this ruling is different, with this appeal to what Justice Collins had 
called the law of humanity’ overtaking the questions of the rule of law. The result 
is a much more significant constraint on governmental action. 

The battle between United Kingdom’ executive and judiciary over the 
advance of immigration law crackdown measures has not been as one sided as that 
in Australia, For example, in two 1996 decisions, migrants with no legal status 
were given some legal protections in regard to publicly funded housing.” Lord 
Justice Staughton emotively declared,‘... an illegal immigrant is not an outlaw, 
deprived of all benefit and all protection which the law affords’. These cases do 
not, however, raise the same rule of law principles as the 2003 events, nor do they 
check executive power. Vital in each case was the fact that the applicants had initi- 
ally had some valid form of permission to remain in the United Kingdom, and 
that the immigration bureaucracy had not taken any action to remove them. 
More importantly for the argument I am making here, the rule at stake — that an 
illegal migrant is not a {person for the purposes of some provisions of the Housing 
Act 1985 — is one of judicial rather than executive construction.™ The 2003 cases 
are distinct in that the judiciary attacks a clear executive and legislative expression 
of intent. 

Asylum seekers — as completely non-rights bearing strangers — have also had 
some victories prior to the 2003 cases. The decision of the European Court of 
Human Rights in D v The United Kingdom is the most far-reaching. D is based 
not in a rule of law ideology, but straightforwardly in Article 3 of the European 
Convention on Human Rights. In D, the Court held that it would be inhuman to 
expel an unlawful alien in the terminal stages of AIDS related illness to a place 
with no adequate medical treatment, no shelter, and no family support. Impor- 
tantly, the receiving state itself would not be in breach of Article 3 (were it a 





97 Fe an Chee er Eee a ane gabare paragraph 2A 
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Cadel done ii Castelli v City of Westminster [1996] EW] 4254 (CA); Akinbolu v Hackney 
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signatory), the inhumanity arising instead from the act of return in the particular 
combination of circumstances. 

Subsequent United Kingdom courts have been uneasy with the D ruling. 
Most recently, in the October 2003 Court of Appeal decision in N v The Secretary 
of State for the Home Department,“ Lord Justice Laws emphasised the ‘territoriality’ 
principle of the European Convention on Human Rights and characterised the D 
decision as an exception to an exception, based more in compassion than in 
right ®* Ms N, a Ugandan national suffering from AIDS, found no relief in Arti- 
cle 3. The N ruling is important for my argument in two ways. First, it is not a case 
where the rule of law ideology is invoked. One of my central points is that the 
tule of law itself may well be equally or even more important to positive out- 
comes for those without domestic legal rights than any human rights provision. 
Second, N demonstrates the point that any advancement based on rule of law that 
Qand S, Dand Trepresent is not yet a fully established trend. It is instead a vision 
on the horizon. 

These cases themselves are not enormous victories, providing as they do the 
capacity to implement draconian measures in accordance with the rule of law. 
Nonetheless, S, Tand D also says that the state cannot leave people to starve, even 
when it is convinced they have cheated and lied, that they have evaded the law 
and that they seek to continue to do so. The clear bright US~THEM line of the 
border is disturbed here, ever so slightly. The S, Tand D decision would not have 
been possible without the Q ruling. That is, a narrowly framed rule of law asser- 
tion opened the space for a much broader human rights analysis. While this is 
relies on the European Convention of Human Rights, it also draws on the expan- 
sive capacity of the rule of law itself 

This is a vital issue to turn to in considering the future of migration laws in 
globalising times — what role might the rule of law come to play and how might 
that role be related to international human rights instruments. It is too soon to say 
whether S157, Q, and S, Tand D signify in Australia and England a new willing- 
ness of the courts to restrain the executive ın matters of migration, whether the 
courts are separating refugee matters from migration matters, or whether a new 
version of the rule of law might emerge internationally from these beginnings. 
Each of these possibilities would be welcome. The final section turns to consider- 
ing what insights these cases may give us into the nation — migration — sover- 
eignty relationship at the outset of the twenty-first century. 


CHALLENGED SOVEREIGNTY AND THE RULE OF LAW 


Given the importance of migration laws to ‘new’ understandings of sovereignty, we 
can look to cases such as these for insights into law, sovereignty, and the rule of law 
in globalising times The way forward for migration law at this point in 
time is caught between theoretical accounts of globalisation emphasising the 








103 [2003] EWCA Cry 1369. 
104 ibid at paragraphs 37 and 38, as well as elsewhere ın the judgment. 
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decreasing ‘moral relevance’ of borders™ and the reality of asylum seekers literally 
starving to death in London, all the while consulting their solicitors regularly. In 
David Jacobson’ analysis, because borders have become less sacrosanct’ they *... can 
be “crossed? superseded and complemented by other kinds of authorities" For 
Hirst and Thompson, increasing attempts to control the movement of the poor will 
reveal the capriciousness’ of the citizenship and will expose exclusion’ as‘... a mere 
fact, with no other logic or legitimacy than that states are fearful of the conse- 
quences of large-scale migration?” Despite these assertions, prosperous nations 
are not behaving as though the morality and legitimacy of their borders were drain- 
ing away. Migration law challenges accounts of globalisation with its persistence 
and its authority. I want to take up two aspects of that challenge to conclude this 
article. First, I consider the extent to which human rights law has something to say 
to migration questions. Second, I examine what these cases indicate about the 
potential for a robust rule of law ideology in the realm of migration law. 

Human rights law occupies an important place in legal accounts of globalisation. 
It is one of two important examples of legal arenas where the sovereignty is eroding 
as nations themselves are increasingly called to account for their actions and are 
sometimes even held to account for them. This aspect of the stock story of legal 
globalisation points up the proliferation of human rights treaties since the end of 
the second world war, and especially the development of international enforcement 
mechanisms to go along with them, as the vital developments. Human rights law 
has advanced enormously, and quickly, even growing in puissance in the space of 
the last decade. The debate about whether international law is really law is falling by 
the wayside of this and other developments. I am interested in the extent to which 
these new and forceful norms and laws constrain states in questions of migration 
law, and in following this consideration to a reflection on the rule of law. 

Both David Jacobson and Saskia Sassen have argued that human rights norms 
are shifting the issues in questions of immigration. Jacobson argues that citizen- 
ship is losing its importance as a variety of rights are increasingly accorded to ‘peo- 
ple’ and ‘residents; and that this shift in turn enhances the importance of 
international human rights codes.** With different emphasis, as her concern is 
theorising globalisation, Sassen argues that the most important distinction is 
now between those with legal status in a state and those without it” She argues 
that human rights instruments are vital to this transformation, which is in turn 
part of the devaluation of citizenship. Both these arguments are sharply insight- 
ful, but neither extends precisely to the point I wish to examine here. While the 
advance of international human rights law has been important to improving the 
legal, and sometimes actual, conditions of individuals living in places where they 
do not hold citizenship, they have not created a Tight’ to live in a place where one 
does not hold citizenship. This is in part the point that Sassen makes by emphasis- 
ing the distinction between legal status and the lack of it Human rights are still 





105 D. Held, ‘Law of States, Law of Peoples: Three Models of Sovereignty’ (2002) 8 Legal Theory 1-20. 
106 Jacobson, n 32 above, 132. 
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dependent upon a venue in which to lay claim to them. The proliferation of such 
venues, and their location at international, regional, national, and subnational 
levels is part of the legend of globalisation. People who are (il)legal, however, are 
most often outside the law altogether. They do not have access to any of these 
venues — and thus globalisation has multiplied their exclusion. The proliferation 
of human rights instruments has not led automatically to a similar proliferation of 
the rule of law. More than an agreed upon code is required for law to function as 
rule of law. 

The claimants Q S, Tand D derive their access to the legal system from the 
United Kingdoms commitment to the Refugee Convention (confirmed in the 
European Convention on Human Rights). They are not “llega? when before the 
Court because of their claims for asylum in Britain. Once their claims have been 
determined, if they have been determined negatively, the United Kingdom will 
have the sovereign right to remove them beyond the borders of the nation, no 
longer constrained by the human rights based obligation to keep them from star- 
vation. Beyond the border of the nation, however diminished it may be, they 
become legally invisible, starving or not. On the other hand, once asylum seekers 
have some legal status, they have access to a human nghts regime, and in many 
nations to several layers of such. But entry itself remains largely beyond human 
rights protection, and the prosperous nations are doing all they can to make it 
harder and harder. 

The International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families™ is instructive in considering the effects 
of international human rights law ın migration questions. Twelve and a half years 
after being opened for signature, ratification and accession this treaty came into 
force on 1 July 2003 in the 22 countries which have ratified it“ None of the pros- 
perous Western nations involved in the present immigration crack down have 
taken the preliminary step of signing. Even if the Convention were globally in 
effect and all nations chose the available option of allowing individuals to access 
its complaints procedure,” ıt is not a source of human rights for border crossing. 
Article 79 explicitly states that, ‘Nothing in this present Convention shall affect 
the right of each State Party to establish the criteria governing admission of 
migrant workers and members of their families’ Like the Refugee Convention, 
it protects the rights of those who are already there, but does not create any rights 
to get there. The Convention protects both ‘non-documented or ‘irregular’ 
migrant workers and ‘regular’ migrant workers, but it protects the Tegular’ more. 
This is achieved both by including separate provisions which apply only to this 
group and by not prohibiting discrimination on the basis of immigration status.” 
The Convention is also not extended to cover migrants generally, only those 





110 International Convention on the Protection of the Rughts of All Migrant Workers and Members 
of Their Families, AJR ES//45/158 (18 December 1990) UN General Assembly 69" Plenary Meeti 

111 In order of ratification Egypt, Morocco, Seychelles, Colombia, Philippines, Uganda, Sa Lark, 
Senegal, Bosma-Herzegovina, Cape Verde, Azerbaijan, Manco, Ghana, Guinea, Bolivia, 
Uruguay, Belize, Tyikistan, Ecuador, El Salvador, Guatemala, and Mal. 

112 Article 77. 

113 The non—discrimination provision isin Article 7 Articles 36 to 56 compose ‘Part IV — Other nghts 
of migrant workers and members of therr families who are documented or 1n a regular situation’ 
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engaged in remunerated activities’ in other states. One must be already engaged in 
such activities to come under the umbrella of the Convention, thus ensuring that 
those moving to seek work are not protected. Finally, the Convention explicitly 
supports cooperation to ensure that irregular movements will be minimized in 
the future — in other words, crack down measures. I would agree with Sassen 
that this is ‘one of the most important documents seeking to protect the rights of 
migrants, "5 but its many weaknesses and limited application mean this statement 
is strongly ironic. 

In the European context, some additional rights based claims are possible. 
Some migrants have made important rights based gains on the basis of the Eur- 
opean Human Rights Convention’ protection of a right to family life. This has 
been important ın removing discriminatory provisions once one member of the 
family already has legal status of some sort in a European nation.“ That is, it has 
created a right to cross a border for reunion purposes. Also, the EU provisions 
allowing free movement within Europe do obviously create rights to movement 
which did not previously exist. These nghts, however, are not extended as human 
rights constraining governments, but as part of an economic package that govern- 
ments choose to participate in. As movement within Europe is tied to citizenship 
in a member state, these provisions also serve to reinscribe the importance of citi- 
zenship as opposed to mere legal residency status, or, lower still on the hierarchy, 
being humar and thus entitled to humar rights. 

The proliferation of human rights norms over the last half century has not 
markedly increased rights entitlements at the moment of border crossing, nor 
has it significantly increased access to human rights for those with no legal status, 
those ‘illegals’ beyond the reach of the law but at the centre of present rhetoric. 
Nonetheless, the recent cases in England and Australia suggest that a shift of some 
sort may be underway. That shift is related to the rule of law — and to its protean 
potential. This in itself draws on the expansion of the international human rights 
regime, but does so in subtle, unpredictable ways. The movement here is harder to 
trace, and its future direction is harder to envision, than is the case for issues at the 
core of traditional rights for which national borders are the limit of the universe. 
Examining how the rule of law achieves this variation is also indicative of how 
sovereignty may be transformed in this realm of strongest resistance. 

The rule of law has a range of meanings Ever since the United States began 
shipping prisoners to Guantanamo Bay in January 2002,” lawyers around the 
world have been calling on that government to adhere to the rule of law, by which 
is meant rules of criminal law and procedure familiar in Western nations and 





144 Articles 64 to 71 comprise ‘Part VI — Promotion of sound, equitable, humane and lawful condi-~ 
tons ın connection with international migration of workers and members of their families. 

115 n 9 above, 94 

116 A review of how this has affect arcumstances in the Netherlands is presented in S, K. van Walsum, 
“Transnational Mothering, Natonal Migration Policy and International Human Rights Law’ 
paper presented to the Citizenship, Borders, Gender Conference, Yale University, 8-10 May 2003, 
copy on file with author. 

117 ‘First Batch of Prisoners Heads to Guantanamo’ (11 January 2002) St Petersburg Times at http:// 
wwwsptimes.com/2002/01/11/Wordandnaton/Fintbatchofpnson.shtml (last vinted 9 August 
2003) 
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certain aspects of international rules of war. In this setting, the rule of law has had 
considerable public airing recently. As a jurisprudential concept and ideological 
package, the rule of law has long had ‘thick’ and ‘thir’ versions. The ‘thin’ binging 
primary to the principles such as the necessity for the law to be known, to apply 
to all, to be applied impartially; and the ‘thick’ stretching to encompass some kinds 
of human rights protections, especially those associated with civil and political 
rights. Peter Fitzpatrick’s analysis of the tension in the rule of law concept which 
provides it with both its capacity to ensure stability and predictability and its need 
to be adaptive and responsive gives insight into the diverse accounts of the rule of 
law.® Fitzpatrick argues that each aspect is essential to explaining the pervasive 
shape-shifting presence of the rule of law. As law is an autonomous system, it 
must ensure stability and predictability. However in order to maintain its auton- 
omy from other social systems it must be adaptive.” The tension Fitzpatrick 
describes as ensuring the rule of law’s ‘lawness’ accounts for movement within 
the idea of the rule of law itself Once the rule of law takes root, its potential for 

The new cases in Australia and England where the courts have said no, at least 
tentatively and partially to governments, are grounded first in the rule of law. But 
already, in each set of reasons (or decisions in the English setting) the rule of law 
rationale is moving to human-rights-as-rule-of-law reasoning. Neither S157 nor 
Q S,Tand D are solely concerned with the rule of law — and the transformative 
potential of these arguments lies in the ‘what else’ that may be next. While the 
Australian High Court uses the constitutional text to reach its conclusions and 
the English Courts use the European Convention on Human Rights, the rule of 
law because of the malleability of its meanings is also infused with the broader 
meaning. It would have been possible in each instance for the courts simply to 
continue deferring to executive actions in these cases. They did not — that action 
alone is another dimension of the rule of law. Any movement in what may con- 
stitute the rule of law in the realm of migration law will have a long reach in 
questions of migration law. 

Considering the potential of the rule of law to be moved in this way also raises 
a question of how the nation — migration law coupling may yet reveal a transfor- 
mation in sovereignty. Rule of law is closely tied to sovereignty when sovereignty 
entails exclusive law making and law enforcing authority 1n a territory. In globa- 
lising times, this version of the rule of law is being pushed and stretched as well. 
David Held writes optimistically of a cosmopolitan law which would accompany 
his cosmopolitan sovereignty; ‘Sovereignty can be stripped away from the idea of 
fixed borders and territories and thought of as, in principle, an attribute of basic 
cosmopolitan democratic law which can be drawn upon and enacted in diverse 
realms ...””° Hirst and Thompson assert that the rule of law is more important 
than ever, because of the need to build community in the absence of other 








118 Seen 45 above, ch 3 ‘Law? See also P. Fitrpatrick,‘“Gods would be Needed”: American Empire and 
the Rule of (International) Law’ (2003) 16 Leiden Journal of International Law 429 

119 In‘Gods would be N thid he states. If law subusts in between determinate ponton and what 
is ever beyond position, then what moves law is the antnomy between these two dimensions 
combined with their necessity for each other’ 

120 n 105 above, 32 
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commonalities — both within and outside the nation.™ Transformations of how 
courts respond in questions of migration suggest movement in the rule of law, 
and therefore in sovereignty. The shifts are subtle, tentative, potential. Yet given 
the otherwise insurmountable obstacle that traditional sovereignty would seem 
to present to meaningful and equitable migration law reforms, any such potential 
is worth nourishing. 

Globalism’ optimists suggest that rule of law may become unhinged from the 
nation and its sovereignty. A free floating, global, rule of law in the realm of 
migration has the potential to allow the global inequities of migration to receive 
new scrutiny: for starvation to matter legally, even elsewhere. This potential is so 
breathtaking it is worth considering imaginatively and fostering through advo- 
cacy, even if its theoretical supports remain shaky. 





121 n 21 above, 277—280. 
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INTRODUCTION 


Following Royal Assent on 7 November 2002, Beverley Hughes, the then Min- 
ister for Citizenship and Immigration, ushered in the Nationality, Immigration 
and Asylum Act 2002: ‘This Act is the most radical and far-reaching reform of 
the UK’s immigration, asylum and nationality systems for many years and pro~- 
vides us with a foundation on which to build confidence and trust in the integrity 
of our systems?’ Within months, parts of the Act were encountering an unusually 
high degree of judicial censure in the High Court and the Secretary of State, 
David Blunkett, was alluding to the need for further legislation.” By the time of 
the Queens Speech, on 26 November 2003, the Government was said to be 


committed to the maintenance of an effective asylum and immigration system. 
Legislation will therefore be brought forward to establish a single tier of appeal 
against asylum decisions, to reduce the scope for delay caused by groundless appeals, 
and to put in place a range of other measures to tackle abuse of the system and frau- 
dulent claims.” 


The following day, a new Bill was published, entitled the Asylum and Immigra- 
tion (Treatment of Claimants, etc) Bill* Many of its measures were radical, 
including a provision to allow the children of failed asylum seekers to be taken 
into care, the abolition of the Immigration Appeal Tribunal (LAT), and the 
removal of the right to appeal or apply for judicial review to the higher courts. 

Such haste to legislate yet again on asylum and immigration raises serious ques- 
tions about the effectiveness of the Nationality, Immigration and Asylum Act 
2002. This review examines some of the major changes introduced by the 2002 
Act in relation to asylum and assesses the extent to which it has lived up to the 
ambitious claims made on its behalf by government ministers. 





“School of Law, Univernty of Warwick 


1 B. Hughes, IND Bnefing on Nationality, Immigration and Asylum Act 2002’, available at. 
www.indhomoffice gov.uk (Last visited 13 May 2004) 

: ee ee 22 May 2003. 
3 Queen’ Speech, 26 November 2003. 

4 Bill 5, 27 November 2003. 


© The Modern Lew Review Lirmned 2004 (2004) 674) MLR 616-631 
Published by Blackwell Publishmg, 9600 Geramgton Road, Oxford OX4 ZDQ, UK and 350 Mann Street, Malden, MA OHS, USA 


Dallal Stevens 





THE ACT 


One of the more surprising features of the 2002 Act was its precipitate arrival. 
Only three years earlier, the lengthy and cumbersome Immigration and Asylum 
Act 1999 had come into law after extensive discussion and debate” Despite this 
Acts overhaul of UK legislation, the Government published a White Paper in 
February 2002 entitled Secure Borders, Safe Haven — Integration with Diversity in Mod- 
em Britain® This laid out yet further changes to UK immigration and asylum law 
and offered, according to Home Secretary Blunkett, a holistic approach to nation- 
ality, managed immigration and asylum.’ The White Paper considered a broad 
range of important issues: citizenship and nationality, working in the UK, asy- 
lum, people trafficking, illegal entry and illegal working, border controls, mar- 
riage and family visits, and war criminals. 

The subsequent Bill and final version of the 2002 Act incorporated the major- 
ity of the White Paper proposals and reflected the high profile given to asylum 
and immigration during the 1990s.° Whereas the first asylum-specific statute 
passed in 1993, the Asylum and Immigration Appeals Act, contained only 16 short 
sections and two schedules, the 2002 Act extended to 164 sections and nine sche- 
dules. There are eight Parts: 1 (Nationality)? 2 (Accommodation Centres), 3 
(Other Support and Assistance), 4 (Detention and Removal), 5 (Immigration 
and Asylum Appeals), 6 (Immigration Procedure), 7 (Offences) and 8 (General). 
Many provisions are dependent on secondary legislation for their further clarifi- 
cation and implementation. At the time of writing, in March 2004, six com- 
mencement orders have been published, bringing numerous sections into force, 
though many remain outstanding.” 

This review will address the following areas: the support of asylum seekers, the 
regulation of asylum seekers, and appeals. 








5 See D. Stevens, The Immigration and Asylum Act 1999 A missed opportunity?” (2001) 643 
MLR 413. 

6 Cm 5387. 

7 HC Deb vol 379 col 1027 7 February 2002. 

8 For discussion of the developments in asylum law ın the UK, see D. Stevens, UK Asylum Law & 
Policy: Historical and Contempontry Perspectives (London Sweet & Maxwell, 2004} P. Shah, Refugees, 
Race and the Legal Concept of Asylum in Britain (London: Cavendish, 2000), C Harvey, Seeking Asy- 
lum in the UK (London: Butterworths, 2000). See for the practitioner's viewpoint M Symes and P. 
Joro, Asylum Law & Practice (London: LexisNexis/Butterworths, 2003). 

9 Fora discussion of changes to nationality law see R. Shah, ‘Being British: ntes of passage’ (2003) 
174 LANL, 250-254. 

10 The Nationality, Immigration and Asylum Act 2002 (Commencement No. 1) Order SI 2002/2811, 
The Nationality, Immigration and Asylum Act 2002 (Commencement No. 2) Order SI 2003/1; 
The Nationality, immigration and Asylum Act 2002 (Commencement No 3) Order SI 2003/249, 
The Nationality, Immigration and Asylum Act 2002 (Commencement No 4)(Amendment of 
Transitional Provinons) Order SI 2003/1040, The Nationality, Immigration and Asylum Act 
2002 (Commencement Na. 4)(Amendment)(No. 2) Order SI 2003/1339; The Nationality, Imm: 
gration and Asylum Act 2002 (Commencement No. 4)(Amendment)(No 3) Order SI 2003/2993; 
The Nationality, Immigranon and Asylum Act 2002 (Commencement No. 4) Order SI 2008/754; 
The Nationality, Immigration and Asylum Act 2002 (Commencement No. 5) Order SI 2003/1447, 
Nationality, Immigration and Asylum Act 2002 (Commencement No. 6) Order SI 2003/3156. 
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Supporting the asylum seeker 


The Immigration and Asylum Act 1999 established a system of support, adminis- 
tered by the National Asylum Support Service (NASS), which became opera- 
tional on 3 April 2000. Destitute asylum seekers and their dependants are 
provided with support (accommodation, essential living needs, vouchers redeem- 
able for cash, and some expenses) and dispersed to accommodation away from 
London and the South East. The 1999 Act contained a provision allowing the 
Secretary of State to provide support alone, as opposed to support and accommo- 
dation, to asylum seekers who made their own accommodation arrangements." 
The Government decided to remove the support-only option in the 2002 Act.” 
The rationale provided was that this was consistent with the development of a 
more managed asylum policy, that it enabled the Home Office to keep track of 
all asylum seekers,” and that support-only was contrary to the dispersal policy. 
Nonetheless, the proposal was widely criticised by NGOs for its potential to Saffect 
the lives and wellbeing of thousands of asylum applicants in the UK forcing 
them into extreme poverty and making it more difficult to pursue their asylum 
applications.“ 








Accommodation centres 

The Act enables the Secretary of State to set up centres with, inter alia, full-board 
accommodation, access to health care, religious facilities, education, interpreters, 
and legal advice, plus anything else the Secretary of State decides ought to be pro- 
vided for ‘proper occupation’ or ‘maintaining good order.” Residence restrictions 
and reporting requirements will be imposed and it is expected that an asylum 
seeker will normally remain in an accommodation centre for a maximum period 
of six months, extendable to nine months if agreed with the asylum seeker, or if 
deemed appropriate. The accommodation centres will house asylum seekers and 
dependants who are destitute or likely to become destitute.” 

The issue of accommodation centres provoked considerable debate during the 
passage of the Bill through Parliament. While the Liberal Democrats did not 
object in principle to the concept of temporary accommodation centres, both 
Opposition parties and a number of Labour MPs were concerned at the proposed 
size of the centres. The Government's initial idea was to provide, on a trial basis, 
3,000 beds in four centres housing 750 people each. This, it was felt by many, was 
‘unwieldy’ and ‘likely to create tensions and concerns in the local community’.” 








11 3%. 

12 s 43. 

B HC Standing Committee E col 195 4 May 2002 

H Refugee Council, The Natonality, Immigranon and Asylum Act 2002: Changes to the asylum 
system in the UK’, December 2002 

D 1816 & 29. Foran independent review of the resource requirement’s of the accommodation centres, 
see um City (The Asylum Coalition, September 2002). 

16 ss 25(1) and (2) 


18 Simon Hughes, HC Standing Committee E col 667 May 2002. 
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NGOs and opposition MPs suggested a smaller number of 250. The Government 
finally agreed to trial a centre housing about 400 single men, and promised to 
work with the Refugee Council on its alternative ‘cluster-based’ proposal (smaller 
centres of 250 each, or centres of 600 housed in hostels of 50-100). 

An important aspect of accommodation centres, unlike detention centres, is 
that they will not be secure facilities, and occupants will be free to come and go 
so long as they comply with any residential restrictions. Many communities situ- 
ated near proposed sites raised objections. While NGOs were concerned that the 
chosen sites were isolated in the countryside, local inhabitants feared the impact of 
an itinerant asylum population in their area. This apprehension was not assuaged 
by the Home Secretary’ admission in April 2002 that children would be educated 
in accommodation centres to prevent them from swamping’ local schools. He also 
spoke of the Swamping’ of GP surgeries by asylum seekers, a comment he was 
subsequently obliged to defend in the House of Commons.” 

To date, the Government’ attempts to establish accommodation centres have 
met with only partial success. A number of potential sites have been dropped either 
as a result of pressure exerted by local inhabitants or because they were deemed too 
difficult to convert.” While preparations for centres are proceeding in Bicester, 
Oxfordshire, and RAF Newton in Nottinghamshire, the current paucity of suita- 
ble sites has severely hampered the Government in implementing its proposals. 


Withholding, withdrawing and refusing support 

Sections 54 and 55 can be regarded as the most problematic measures of the 2002 
Act. Their general intention is to restrict the amount of support provided by the 
Government. Such a strategy is in line with discussions which have been taking 
place at an EU level and which inform the Directive on minimum standards for 
the reception of asylum seekers.” In the case of section 54, the stated aim is ‘to 
ensure that [specified] individuals could not move to the UK for the sole or main 
purpose of accessing residential accommodation and other services in preference 
to similar services in the EEA country of origin’. Eligibility for support and 
assistance is therefore removed from certain categories of people.” While there 
are some exceptions, none apply to adult asylum seekers who have failed to 








19 M. White and A. Travis, ‘Blunkett defends “swamping” remark’, The Guardian, 25 April 2002 

20 Home Office Press Release, HMS Daedalus’, 3 February 2004 

21 OJ 2003 L31/18. Ad on 27 January 2003. 

22 Department of Health, A Note of Clarification, Section 54 of the Nationality, Immigration and 
Asylum Act 2002 and community care and other socal services for adults from the EEA living in 
the UR’. 

23 Failed asylum seekers who do not co-operate with removal directions, persons unlawfully present 
in the UK, those with refugee status in other EEA countries, and EEA nationals: s 54 and Sched 3, 
paras 1 and 4-7. The EEA countries are the 15 EU Member States plus Iceland, Liechtenstein and 
Norway. From May 2004, the ten accession countries will become part of the EEA area Cyprus, 
Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia. 

24 British citrens, children, and cases that are covered by specific regulations providing for (a) travel 
assistance to leave the UK (people with refugee status abroad or EEA nationals), or (b) accommo- 
dation pending departure (for people with refugee status abroad, EEA nationals, or those unlaw- 
fully in the UK}: Sched 3, para 2 The relevant regulations are The Withholding and Withdrawal of 
Support (Travel Assistance and Temporary Accommodation) Regulations 2002, SI No. 3078/2002, 
in force from 8 January 2004. 
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co-operate with removal directions. The most worrying aspect of these measures 
is their potential to divide families. Where a family loses support through, say, 
non-compliance with travel arrangements, any children under 18 will remain eli- 
gible for support or assistance and could therefore be taken into care under section 
20 of the Children Act 1989.” Likewise, the children of rejected asylum seekers 
who fail to comply with removal directions could also be taken into care under 
section 20.% Surprisingly, despite its implications for children, section 54 escaped 
the widespread condemnation reserved for section 55. 

Without doubt, section 55, which came into force on 8 January 2003, has 
proved the most contentious provision of the Act and has led to innumerable 
applications for judicial review in the High Court. (Of the 14,395 cases referred 
to NASS for a section 55 decision in 2003, 9415 were deemed ineligible for sup- 
port. Many of these went on to apply for judicial review and emergency sup- 
port)” The provision allows for refusal of support where the Secretary of State 
is not satisfied that ‘the claim was made as soon as reasonably practicable after the 
person’ arrival in the United Kingdom.” This complies with Article 16(2) of the 
EU Directive on minimum standards for reception, which permits the withdra- 
wal of reception conditions where an asylum seeker fails to demonstrate that the 
asylum. claim was made as soon as reasonably practicable after arrival in a Member 
State. Section 55 specifically excludes a right of appeal to an asylum support adju- 
dicator, any challenge must be by way of judicial review.” The focus of the mea- 
sure is on adult asylum seekers and not dependent children. Therefore, section 
55(5) ensures that the Secretary of State (not local authorities) can provide support 
in cases involving children, or where failure to provide support could lead to a 
breach of the ECHR.” 

One of the most striking features of section 55 is its similarity to measures pro- 
vided by the Asylum and Immigration Act 1996 and accompanying Regula- 
tions.” These required that an asylum seeker claimed asylum ‘on arrival in order 
to be eligible for benefits, and the expectation was that the claim would be more 
or less immediate. Section 55 was introduced as a very late amendment to the Bill, 
and the intention behind it was also to ensure that people applied for asylum very 
quickly. As Lord Filkin stated in the House of Lords on behalf of the Govern- 
ment, “There is clearly an issue about whether people should be supported by the 
state while they make an asylum claim which, on all the evidence, appears to be 
substantially late’** From the outset, the authorities seemed to interpret the words 





25 Sched 3, para 2 

26 NASS Policy Bulletin 77, Failure to comply with removal directions, Home Office, Section 54 of the 
Nationality, Immignition and Asylum Act 2002 — Local Authority Briefing Pack. 

27 Home Office, Asylum Statistics: Quarter 2003 United Kingdom, p 11; Asylum Statistics: Z Quarter 
2003 United Kingdom, p 11; Asylum Statistics: 3% Quarter 2003 United Kingdom, p 11, Asylum Statistics 

i 4 ate 208 a p a 
1 

29 355(10}; Nationality, Immigration and Asylum Act 2002 (Commencement No. 1) Order 2002, SI 
No. 

30 Under ss 95 and 98, 1999 or ss 17 or 24, 2002: s 55(5)(a){c). 

31 Socal Security (Persons from Abroad) Miscellaneous us Amendments Regulations 1996, SI No. 


32 HL Deb vol 639 col. 1470 24 October 2002. 
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4s soon as reasonably practicable’ as meaning ‘immediately on arrival’. As a result, 
a stream of single asylum seekers and couples without children were deprived of 
support and applications for judicial review were lodged, claiming breach of Arti- 
cles 3, 6 and 8 of the ECHR. In a test case, R (on the application of Q and Others) w 
Secretary of State for the Home Department, ‘Q? and five others applied for judicial 
review, alleging that the Secretary of States decision that their asylum claims were 
not made fs soon as reasonably practicable’ was unlawful, and that their human 
rights had been breached because the effect of the refusal was to deprive them of 
shelter and food. The case went to the Court of Appeal, where it was held, on the 
issue of human rights infringement, that the regime imposed on asylum seekers 
denied support by reason of section 55(1) constituted ‘treatment’ within the mean- 
ing of Article 3” But Lord Philips did not consider that the real risk that an asy- 
lum seeker would be reduced to a state of degradation of itself engaged Article 3% 
In his view, while ‘[s]Jome who apply for asylum may already be in a condition 
which verges on the degree of severity capable of engaging Article 3 described 
in Pretty, ‘... it is not unlawful for the Secretary of State to decline support 
unless and until it is clear that charitable support has not been provided and the 
individual is incapable of fending for himself’.* 

In a second case, R (on the application of T) v Secretary of State for the Home Depart- 
ment, in which the Home Secretary appealed against the High Court’s decision, 
the Court of Appeal was not prepared to lay down a simple test to determine 
when Article 3 would be engaged.” It stressed the point made in Q that, even 
where there was a real risk that Article 3 was engaged, this did not oblige the 
Home Secretary to act until it became clear that charitable support had not been 
provided and the individual was incapable of fending for himself or herself.** The 
burden fell on the applicant to show that support was necessary to avoid his or her 
being subjected to inhuman or degrading treatment, and the threshold posed by 
Pretty was very high. Only then was the Home Secretary required to act.” How- 
ever, despite the judges’ circumspection, they did go on to discuss the different 
situations of two claimants — ‘S’ and “I” — in order to clarify where the line could 
be drawn if the obligations imposed by the Convention were to be met.“ They 
concluded that, while ‘S’ did indeed cross the Article 3 threshold (he was forced to 





33 [2003] EWCA Civ 364, CA, para 56. 

34 ibld, para 63. 

35 ‘As regards the types of “treatment” which fall within the scope of Article 3 of the Convention, the 
Court's case law refers to “ill-treatment” that attains a minimum level of seventy and involves 
actual bodily injury or intense physical or mental suffering Where treatment humiliates or 
debases an individual showing lack of respect for, or diminishing, his or her human dignity or 
arouses feelings of fear, anguish or inferiomty capable of breaking an individual's moral and phy- 
sical resistance, 1t may be characterised as degrading and also fall within the prohibition of Arucle 
3 The suffering which flows from naturally occurring illness, physical or mental, may be covered 
by Article 3, where it ıs, or risks being exacerbated by treatment, whether flowing from conditions 
of detention, expulsion or other measures, for which the authontes can be held responsible’: 
Pretty v UK (2002) 35 EHRR 1, para 52. 

36 pots] AIL BR: (D) 19 Gch oars and 16 

37 [2003] All ER (D) 149 (Sep), paras 10 and 16. 

38 ibid 

39 bid 

40 ibid, para 16 
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beg for food, and suffered from psychological disturbance and significant weight 
loss), “Is condition did not verge on the inhuman or degrading (he had shelter, 
albeit at Heathrow airport, sanitary facilities in the form of access to public toilets, 
and some money for food; although he developed a cough and an eye problem, 
he was not so unwell as to require immediate treatment). Consequently, the 
Home Secretary’s appeal was allowed in ‘T's’ case. 

In October 2003, Maurice Kay J, concerned about the extent to which section 
55 was consuming the time of the Administrative Court, noted his frustration 
with the current regime: 


. all this litigation could have been avoided if the legislation had not restricted 
applicants for asylum support from access to asylum support adjudicators, who are 
far better equipped to produce fast and inexpensive decisions in this area than 1s the 
Admunistrative Court. [...}. [T]he Admunistratrve Court 1s being put in the position 
of having to act as a first-call dispute resolution forum in an area where there are 
established alternatives which are better equipped for the task. 


That a High Court judge should speak out in such strong terms is very telling. 
Members of the senior judiciary have also expressed their disquiet. Speaking in 
November 2003 at the annual lecture of the Legal Action Group, Lord Justice 
Sedley noted his concerns over section 55: ‘The consequence has been a major 
flow into the courts of asylum seekers denied benefit or housing under the new 
system and now without food or shelter and frequently ill’ It was, he said, ‘thanks 
to the safety net of the Human Rights Act [...] and perhaps also the judiciary’s 
unwillingness to pass by on the other side, that these people are not starving in the 
streets.“ The Home Secretary finally announced in December 2003 that those 
asylum seekers who can give a credible explanation within three days of how they 
arrived in the UK will be considered to have made their claim as soon as reason- 
ably practicable. Those who claim after being ın the country for more than three 
days will generally not be eligible.” 


Regulating the asylum seeker 


The introduction of enhanced criminal powers to regulate the activities of asylum 
seekers is now a regular feature of asylum legislation ın the UK. The 2002 Act 
continues this trend by creating new criminal offences, supplementing the powers 
of immigration officers, privatising certain aspects of immigration control, and 
maintaining the use of detention. 








41 ibid, para 20. 
42 He noted that & quarter of all cases lodged in the [Administratrve] Court this year have been 


43 R (on the application of Q and others) v Secretary of State for the Home department (SHELTER — intervening 
party) [2003] EWHC 2507, para 25. 

44 ae Justice Sedley, The rocks or the open sea: where 1s the Human Rights Act heading”, Legal 
Action Group Annual Lecture, 3 November 2003 See also C. Dyer, Judges “saving asylum seckers 
from starvation”, The Guardian, 4 November 2003. 

45 HC Deb col 1594 17 December 2003. 
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Crime and punishment 
In an attempt once more to appear tough on unfounded asylum claims and illegal 
immigration, the Government introduced a provision in the Act to accelerate the 
removal of individuals whose presence is not considered conducive to the public 
good. Consequently, a person who is convicted of an offence in the UK and sen- 
tenced to at least two years imprisonment is presumed to have been convicted of a 
‘particularly serious crime’ and to constitute a danger to the community.“ The 
designation of crimes as ‘particularly serious’ following a two-year sentence is con- 
testable; an attempt to increase this to ten years during debates on the Bill failed. A 
similar presumption applies to certain specified offences.” From a refugee law 
perspective, the effect of conviction is loss o f protection against refoulement under 
Article 33(2) of the 1951 Refugee Convention.” An appeal against the Secretary of 
States certificate is possible, but it will be very difficult to overturn.” 
The introduction of new criminal offences was a recurrent theme 1n the asylum 
legislation of the 1990s. One offence singled out for particular attention is that of 
SBAT oe IA the UK, and the 2002 Act makes major changes in this 
One of the key amendments extends the offence of Sssisting unlawful 
ee to all EU member states, thereby complying with Article 27 of the 
Convention applying the Schengen Agreement.” The Act also addresses the pro- 
blem of trafficking in prostitution by introducing a new offence, which carries 
with it a substantial maximum sentence — 14 years’ imprisonment plus unlimited 
fine, on indictment.” While criminal sanctions are clearly important in the fight 
against illegal entry and breach of immigration law, they are relatively impotent 
without strong investigation and enforcement powers. Over the years, immigra- 
tion officers have been granted extensive powers of investigation and enforce- 
ment. The 2002 Act increases these powers. It is now clear that immigration 
officers are nothing less than thinly disguised policemen. Where they believe an 
individual to be in breach of immigration law, they can enter and search homes 





46 ss 72(2) and (3). 

47 s372(4) and (5). See Home Office Press Release, ‘No safe haven for serous criminals’, 1 September 
2003, which listed crimes of violence or related to violence, sexual offences, drug offences, terror~ 
1sm-related offences, and others, such as trafficking ın prostitution. 

48 Article 33(2) states that: "The benefit of the present provision [on non-refoulement] may not, how- 
ever, be claimed by a refugee whom there are reasonable grounds for regarding as a danger to the 
security of the country in which there are reasonable grounds for regarding as a danger to the 
security of the country in which he 1s, or who, having been convicted by a final judgment of a 

D00 serious crime, constitutes a danger to the community of that country’. 

49 5 

50 See new ss 25, 25A, 25B and 25C, Immugranon Act 1971. 

51 News 25 

52 Under s 45(1), a person commuts a criminal offence where ‘he arranges or facilitates the arrrval in 
the United Kingdom of an individual (the “passenger”) and (a) he intends to exercise control over 
prostitution by the passenger in the United Kingdom or elsewhere, or (b) he believes that another 
person 1s likely to exercise control [...} It is also an offence for a person to arrange travel in the 
UK if he or she believes that the passenger has been brought to the UK for the purposes of pros- 
utution, and it 1s intended to control the passenger in prostitution anywhere in the world (s 
145(2)) A person txercises control over prostitution by another if for the purposes of gain he 
exercises control, direction or influence over the prostitutes movement in a way which shows 
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and business premises, seize material, search individuals, use reasonable force, and 
arrest and detain on suspicion.” Despite this, statistics reveal that the increase in 
powers has not been matched by a corresponding increase in actual enforcement. 
For example, between 1998 and 2002, only 22 prosecutions were brought for 
employing a ‘person subject to immigration control’ in contravention of section 
8 of the 1996 Act, and only eight employers were convicted.” The Immigration 
Service is beginning to have some success in targeting illegal working operations 
and detecting illegal workers (520 immigration offenders were detected between 
July and September 2003);*° but, as the recent ‘cockle pickers’ tragedy in More- 
cambe demonstrated, there is still much to be done.” 


Sanctioning the carrier 

Carriers’ liability, which has effectively transferred a major part of immigration 
regulation to the private sector, has long been a key part of the asylum regime 
and, like many aspects of UK asylum policy, owes its origins to discussions 
among European ministers. Following changes in the 1999 Act, carriers can 
now incur either civil or criminal penalties when found to have transported clan- 
destine or undocumented passengers. The 2002 Act made further changes. Firstly, 
the Authority to Carry (ATC’) scheme allows the Secretary of State to issue Reg- 
ulations requiring carriers to obtain authority in advance to bring passengers to 
the UK.” Details of passengers are to be checked against information held by the 
Home Office to ensure that they do not pose any immigration or security risk. 
Failure to comply will result in a penalty. Secondly, various sections of the 
1999 Act on carriers’ liability are amended, and new sections added. For exam- 
ple, section 32(1) of the 1999 Act, on the penalty to be imposed for carrying clan- 
destine entrants, is revised following the Court of Appeal judgement in 
International Transport Roth Gmbh & Others v Secretary of State for the Home Depart- 
ment. Finally, in relation to passengers, as opposed to clandestine entrants, ship 
and aircraft owners continue to be liable to a charge of £2,000 per traveller who 
arrives in the UK and fails to produce the required documents, though owners 
and operators of road passenger vehicles will no longer be liable to the charge. 
The previous power to detain transporters is removed,” and there is a statutory 





54 See ion Act 1971, ss 28 A-L (as amended). 

55 Home Control of Immigmtion: Statistics United Kingdom 2002, November 2003, 97 

56 House of Commons Home Affairs Select Committee Report, Asylum Applications, 2°" Report, 
Session 2003-04, 13 January 2003, HC 2184, para 242. 

57 D. Ward and J. Watts, ‘Morecambe cockle pickers return to work’, The Guardian, 11 February 2004. 

58 Article 26(2) of the Convention applying the Schengen Agreement expected sgnatories to intro- 

duce carners liability legislation The UK, though not part of the Schengen arrangement, first 

introduced carriers’ sanctions ın the Immigration (Carnery’ Liability) Act 1987. 

s 124 

s 124 is not yet ın force and the Regulanons are not yet available. 

s 125 and Sched 8 For a useful discussion of the changes, see IND, Civil Penalty — regulatory impact 

assessment; IND, Civil Penalty — Level of Penalty: Code of Practice, both available on IND website 

www.ind homeoffice. gov.uk (Last visited 13 May 2004) 

62 [2002] 3 WLR 344. 

63 Sched 8, para 14. 


BSS 


624 © The Modem Law Review Limited 2004 


Dallal Stevens 


right of appeal against the imposition of a charge. It is nonetheless clear that, despite 
years of lobbying by carriers, a burden of border control continues to fall on them. 





Induction and detention 
As part of its ‘holistic approach’ to handling asylum applications, the Government 
introduced ‘induction centres’ in the 2002 Act. Any asylum seeker and dependant 
may be required to reside at a specified location (which is at or near a ‘programme of 
induction) for a period of up to 14 days™ The stated purpose is to provide every 
new asylum seeker with information on the asylum process in the UK; it will also 
help the Home Office to obtain accurate data about the asylum seeker and prevent 
multiple applications and abuse of the support system. The legislation is silent on 
the availability of education, health care or legal advice, but asylum seekers will be 
provided with full-board accommodation and with information on UK asylum 
procedures and support arrangements. It is clear that unaccompanied children 
who apply for asylum could be placed in induction centres alongside adults, which 
1s clearly worrying from a child rights perspective. The Home Office is now look- 
ing to create a national network of induction centres, with an initial plan of 3,500 
bed spaces; its early efforts to persuade local authorities to participate in these 
arrangements have not been very promising. There are currently only two: Dover, 
opened ın January 2002, and Yorkshire and Humberside, opened in June 2008.” 

The use of detention has been a powerful tool in the deterrence and regulation 
of the asylum seeker. While the power to detain arises from law, the Immigration 
Act 1971, criteria for detention have remained a matter of policy.” The general 
view is that detention is most likely to be used to effect removal, initially to estab- 
lish a persons identity or basis of claim, or where there is reason to believe that the 
person will fail to comply with any conditions attached to the grant of temporary 
admission or release.” Bail can be applied for and obtained under certain circum- 
stances.” The significant amendments to bail arrangements, a system of routine 
bail hearings and a presumption in favour of bail, introduced by Part M of the 
Immigration and Asylum Act 1999, but never implemented, are repealed by sec- 
tion 68 of the 2002 Act.” The repeal of the bail provisions is contentious; the 
rationale provided by ministers unconvincing. 

Finally, in what has been described as a ‘blatant sleight of hand’,” the name of 
‘detention’ centres is changed to ‘removal centres.“ With recent pressures on the 





64 + 40B, 1999. 

65 s 7X1). 

66 HC Deb vol 400 col 658 3 March 2003 

67 HC Deb col 1265WA 21 January 2004. 

68 Sched 2, par 16. 

69 See Operational Enforcement Manual, chs 38 and 39, available at wwwaviddetention.org.uk 
(Last vinted on 13 May 2004) 

70 Operational Enforcement Manual, ch 38(1). 

71 See Bafl— Guidance Notes for Adjudicators, May 2003, available at www.aviddetenton. org.uk (Last 
visited on 13 May 2004) 
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Government to improve the number of removals of failed asylum seekers, the 
political impetus behind such a name change is self-evident. 


The asylum seeker and appeals 


One of the most critical issues considered by all previous asylum legislation has 
been that of appeals. The 2002 Act is no different. Despite major changes to 
substantive provisions on UK asylum appeals in the 1999 Act, Part 5 of the new sta- 
tute introduces further radical amendments.” The first point of note is that the 
whole of Part IV of the 1999 Act is repealed,” though for decisions made before 
1 April 2003 the appeal rights contained in three previous Acts of 1971, 1993 and 
1999 continue to apply. The Act makes a practical change with regard to rights of 
appeal in general. Whereas the 1999 Act set out appeal rights in a range of provi- 
sions, section 82 of the 2002 Act provides for a right of appeal against any of the 
specified ‘immigration decisions’, thus establishing an exhaustive list.” The 
grounds of appeal are provided in section 84, and these too are exhaustive. Seven 
grounds are set down; ın the case of failed asylum seekers, the most relevant 
section is 84{1)(g), which states that removal of the appellant from the United 
Kingdom in consequence of the immigration decision would breach the United 
Kingdom’ obligations under the Refugee Convention or would be unlawful 
under section 6 of the Human Rights Act 1998 as being incompatible with the 
appellants Convention rights’. 


In-country appeals and certification 

The ability to appeal from within the UK is fundamental to an asylum seeker’s 
chances of success. Nevertheless, or perhaps on account of this, the prevention of 
an in-country appeal has a long history, dating from well before the first asylum 
Act of 1993, when all port applicants were liable to be removed. Though the 1993 
Act generously included in-country rights of appeal ın almost all cases, this did 
not last long. From the 1996 Act onwards, the use of non-suspensive appeals has 
been on the increase. The 2002 Act sets out certain decisions the subjects of which 
are entitled to appeal in-country.” In addition, if the appellant has made an 
asylum or human rights claim while in the UK, or is an EEA national claiming 
that an immigration decision breaches rights under EC law, then he or she is 








75 In force on 1 April 2003. See The Immigration and Asylum Appeals (Procedure) Rules 2003, SI 
2003/652 (L.16}, specifically on Part 5: J. Parbey, Jomed-up government or loss of judicial powers? 
Part 5 Of the Nationality, Immigration and Asylum Act 2002’ (2003) 17: 1 LANL, pp 36-40. 

7% sil. 

77 Natonality, Immigration and Asylum Act 2002, Explanatory Notes, s 82, Current Law Statutes 
Annotated, Nationality, Immigration and Asylum Act 2002, c 41 (London: Sweet & Maxwell), s 


82. 

78 ss 92(2 H4) The decisions are refusal of a certificate of entitlement under section 10 of the Act 
refusal to vary a person's leave to enter or remain in the UK if the result of the refusal ıs that the 
person has no leave to enter or remain; variation of a person’ leave to enter or remain in the UK if 
when the variation takes effect the person has no leave to enter or remain, revocation under sec- 
tion 76 of the Act of indefinite leave to enter or remain in the UK, and a decision to make a 
deportation order under section 5(2) of the Act. 
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also entitled to an in-country appeal.” While this sounds very promising for such 
appellants, there is one major caveat. In the case of asylum or human rights claims, 
the Secretary of State can preclude the right to an in-country appeal by certifying, 
under section 94(2), that the claim is ‘clearly unfounded (see below). Thus the 
trend of previous asylum legislation is maintained: that which is given with one 
hand is often taken away with the other. 

Certification does not apply solely to asylum and human rights claims: it also 
affects third country removals. The 1999 Act had already ensured that asylum 
applications certified as third country removals under sections 11 (2) or 12(2) could 
not benefit from an in-country appeal, so long as the appellant had not made a 
human rights claim.” Even where a human rights claim was lodged, the Secretary 
of State could certify that such an allegation was ‘manifestly unfounded’, result- 
ing, once more, in loss of an in-country appeal.” The 2002 Act reproduces similar 
provisions in section 93. Certain third country removals are also subject to 
further restrictions. Where someone makes an asylum or human rights claim, 
there is no in-country appeal if it is certified that removal can take place to a coun- 
try which, it is believed, will not breach the person’ rights under the ECHR, and 
which is not a country of nationality or citizenship.” To prevent appeals against 
designation of country, the Act states that the country specified ‘is to be regarded 
as’ a place where a person’ life and liberty will not be threatened for a 1951 Con- 
vention ground, and which also will not refoule him or her.* Nonetheless, it 
would be perfectly possible to challenge any such certificate by way of judicial 
review, since this provision is similar to that which existed in the 1996 Act and 
which gave mse to many influential safe third country’ decisions in the High 
Court, Court of Appeal and House of Lords. 

In a major amendment, the ‘fast track’ provisions contained in Schedule 4, para- 
graph 9 to the 1999 Act are repealed (thereby withdrawing the special protection 
accorded to survivors of torture in the schedule). They are replaced by the very 
important section 94(2), mentioned earlier, which incorporates a certification 
power that prevents a person from bringing an appeal in-country if the Secretary 
of State certifies the asylum or human rights claim as ‘clearly unfounded’.* Con- 
cerns about potential overuse of this new certification power were acknowledged 
by the Government’ offer to appoint a monitor to report annually to the Secre- 
tary of State on recourse to section 94(2).°” 

Section 94(2) can be described as a general certification power in relation to 
asylum and human rights claims. A more specific certification power is also cre- 
ated. A claim must be certified as clearly unfounded if the asylum or human rights 
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claimant ‘is entitled to reside’ in one of the ten listed accession countries which 
joined the EU in May 2004. Other states can be added to this original list. The 
Secretary of State must believe that there is no serious risk of persecution in the 
state in question, and that removal to the state will not breach the ECHR.” 
Advantage was soon taken of the new prerogative when, in February 2003, seven 
more countnes were added to the list: Albania, Bulgana, Jamaica, Macedonia, 
Moldova, Romania and Serbia-Montenegro.” A few months later Bangladesh, 
Bolivia, Brazil, Ecuador, South Africa, Sri Lanka and Ukraine were also 
included.’ What 1s so remarkable about this measure 1s its resemblance to the 
much criticised ‘white list’ introduced by a Conservative administration in the 
Asylum and Immigration Act 1996. Evidently, years in government have altered 
Labour's perspective on managing asylum, and many of the policies which they 
found so objectionable in opposition now form the basis of their own asylum 
regime. The designation of safe states is one such policy.” 

The final amendment of note in the 2002 Act is more positive from the appel- 
lant’s point of view. While the 1999 Act did not allow appellants in certified cases 
to appeal to the LAT, section 101 of the 2002 Act makes no exception for certified 
cases. With the repeal, then, of Schedule 4, paragraph 9 of the 1999 Act, all appel- 
lants in asylum cases are permitted, once more, to appeal to the Tribunal against 
an adjudicator’ decision. Arguably, this concession will be undermined if the cur- 
rent Bill before Parliament is enacted, since ıt proposes to merge the adjudicators 
and LAT into a single tier of appeal. 


Prior to enactment, there was considerable concern amongst practitioners about 
the Government’ plans to ‘streamline appeals’ and to turn the IAT into a Superior 
Court of Record. In the end, the changes implemented under the 2002 Act 
proved not to be as radical as initially anticipated, though they are still significant. 
Section 101 makes three major amendments. The first has already been mentioned: 
the opening up of the LAT to all asylum appellants. In the second, the entitlement 
to appeal on a point of fact as well as law has been removed; the jurisdiction of the 
LAT is reduced to consideration of points of law only.” There is evidence to sug- 
gest that this could have serious consequences for many genuine appellants. The 
third amendment is equally stringent: a party may no longer seek judicial review 
of a refusal by the IAT to grant leave to appeal from an adjudicator to the LAT™ 








88 s 94(4). The tens countries listed are: Cyprus, the Czech Republic, Estonia, Hungary, Latvia, 
Lithuania, Malta, Poland, Slovakia and Slovenia. 

89 3946) 

90 Home Office Press Release, ‘Driving forward asylum reform: further measures to cut abuse’, 6 
February 2003; The Asylum (Designated States) Order 2003, SI 2003/970 

91 Home Office Press Release, ‘Safe country list expanded to cut asylum abuse’, 17 June 2003; The 
Asylum (Designated States)(No 2) Order 2003, SI 2003/1919. 

92 Note that in ZL & VLv Secretary of State for the Home Department, the Court examined the circum- 
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details of the claim, its background data and its credibility, ıt cannot on any legitimate view 
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628 © The Modem Law Review Limrted 2004 


Dallal Stevens 


Instead, a party to an application to the Tribunal for ‘permission’ to appeal (no 
longer leave’) may apply to the High Court fora review of the Tribunals decision 
‘on the ground that the Tribunal made an error in law’.™ In other words, this is a 
form of statutory review, to be carried out by a sole judge who will arrive at a 
decision on the basis of the written submissions only and whose decision will be 
final” This is a very contentious provision. It removes the right to an oral hear- 
ing, which has long been regarded as a fundamental component of natural justice. 

The introduction of statutory review in its limited form in the 2002 Act was 
only the tip of the iceberg. The Government was in fact preparing much more 
drastic plans for preventing judicial review ın all asylum and immigration cases, 
which it adumbrated in October 2003 in its consultation paper on asylum reform 
(‘we are looking at ways to restrict access to the higher courts’) and finally revealed 
a month later in the Asylum and Immigration (Treatment of Claimants, etc) Bill.” 





CONCLUSION 


Beverley Hughes summed up the impact of the Act as follows: “The Nationality, 
Immigration and Asylum Act 2002 enabled us to make significant progress in 
reforming the UK’s nationality, immigration and asylum systems. For asylum this 
has meant that the number of claimants has halved, removals are at record levels 
and the number of claimants awaiting decision is at the lowest for a decade!” 
With a Government fixated on statistics as a measure of success, it is unsurprising 
that these should be highlighted in its assessment of the legislations achievements. 
Publication in February 2004 of asylum statistics for the 4 quarter of 2003 con- 
firmed the Munister’s claims. There was a 41% drop in the P L dn 
applications, from 84,130 in 2002 to 49,370 in 2003 (excluding dependants); 
backlog fell to 24,500, the lowest level for ten years; and removals increased = 
16% on figures for 2002, from 10,740 to Trecord level? of 12,490 (or by 23%, when 
dependants are included). Appeals received by the Home Office were also down, 
though they rose for the Immigration Appellate Authority. 

Is the reduction in applications wholly due to the introduction of the Act? 
Undoubtedly, the withholding or withdrawal of support in sections 54 and 55 
must play a significant role in deterrence, while the increase in criminal sanctions 
and the bolstering of immigration powers are also important factors. Equally, sec- 
tions 93 and 94, with their limitations on in-country appeals and expanding use 
of designated and safe third countries, have helped to reinforce the message that 
the UK 1s not a Soft touch’. Nonetheless, it is perhaps to policy change, rather than 








95 s101(2) The time limit 1s 14 days from receipt of the Tabunals decision: Civil Procedure (Amend- 
ment) Rules 2003, SI No. 364/2003 

96 310103} See, for further discusnon, J. Luqmani, Statutory review under the Nationality, Immi- 
gration and Asylum Act 2002’ (May 2003) Legal Action 24.; J. Farby, ‘Statutory review of the 
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legislation, that one must look for the greatest impact. The closure of the Red 
Cross refugee centre near Sangatte,” the deployment of immigration officers in 
France, the growing use of technology in assisting detection of illegal entrants, 
and the widespread imposition of visa requirements have all succeeded in pre- 
venting access to the UK. The small but significant year on year rise in removals 
may also be a feature, particularly as the UK is seeking bilateral agreements with 
many countries to help facilitate return. In the final analysis, though, for all the 
Government's triumphalism over the decline in asylum applications, the UK is 
still the top destination in the EU in absolute terms. Furthermore, the UK's statis- 
tics are not extraordinary; worldwide, there is a drop ın claims. In the EU as a 
whole (excluding Italy), applications are down by 22%; in Germany, by 29%; in 
the USA, by 26%. Of the major industrialised countries, France is unusual 
in having experienced a 1% rise The UNHCR ascribes the global trend to 
improving human rights and economic conditions in many countries. Against 
such a backdrop, then, it is extremely difficult to measure the true statistical impact 
of the 2002 Act.’ 

Despite the description of the Act as a foundation on which to build confidence 
and trust in the integrity of the asylum and immigration systems," the Govern- 
ment considers that there is more to be done: hence the introduction in Novem- 
ber 2003 of further legislation in the form of the Asylum and Immigration 
(Treatment of Claimants, etc) Bill The stated reason for the Bill was to address 
‘two remaining problems in the asylum system: applicants who lodge groundless 
appeals to delay removal and the problem of asylum seekers who deliberately 
destroy or dispose of their documents to make unfounded claims’.°* While much 
of the Bill has been condemned, particular censure has been reserved for two pro- 
posals: the withdrawal of support from failed asylum seekers (currently clause 8) 
and the so-called ‘ouster clause’ (currently clause 14). 

Clause 8 adds a fifth category of individuals from whom support may be with- 
held or withdrawn under section 54 and Schedule 3 of the 2002 Act: rejected asy- 
lum seekers whom the Secretary of State has certified as having failed without 
any reasonable excuse to leave the UK voluntarily. While adult asylum seekers in 
this category could be forced into destitution by the amendment, their children 
may be taken into care under the Children Act 1989, resulting in division of the 
family. This provision has attracted significant media attention. Some regard it as 
an attempt by the Government to use children as a bargaining tool to enforce 








100 See C Phuong, ‘Closing Sangatte the legal implications of the asylum dispute between France 
and the UK’ (2003) 173 LANL 157 

101 UNHCR, Asylum Levels and Tends: European and Non-Esropean Industrialized Countries 2003, 24 Feb- 
ruary 2004, Table 1. Frances figures are based on 11 months only, Germany's excluded repeat appli- 
cations. 

102 See R Zetter et al, An Assessment of the Impact of Asylum Polices in Europe 1990-2000, Home Office 
Research Study 259 (London: Home Office RDSD, June 2003), who argue that, applications fora 
variety of reasons, it is difficult to establish direct causal links between asylum policy initiatives 
and asylum. 

103 n1 above. 


104 Home Office/DCA, ‘New Legislatrve Proposals on Asylum Reform’, 27 October 2003 
105 HL Bill 36 
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removal While forcible removal is a problematic issue, it is arguably preferable to 
compelling people to leave the country ‘by effectively starving them out’. 

Set out under the benign heading ‘unification of appeal system’, clause 14 seeks 
to abolish the LAT and close off any challenge to the decisions of its replacement, 
the Asylum and Immigration Tribunal (‘AIT’). As currently drafted, it removes 
the right of appeal from the AIT to the Court of Appeal or House of Lords and 
permits no judicial review of the AIT by the High Court.* The consequence of 
such a groundbreaking clause would be to make the Tribunal a judge in its own 
cause. The Government claimed that ‘[a] single tier would simplify the appeals 
system and reduce the risk of people seeking to play the system by making 
unfounded appeals to frustrate final resolution of their case’. It also believes that 
the current appeals system is still too long and complicated and provides people 
with opportunities to abuse the system in order to cause delay and abscond.’ 
The need for such sweeping changes, when the effect of section 101 of the 2002 
Act on statutory review has not yet been established, is seriously open to question. 

The implications of these proposals reach well beyond the fields of immigra- 
tion and asylum. It is feared that public confidence could be undermined by a 
Government seemingly unable to legislate for the long-term, and that the attempt 
to sever judicial scrutiny would set Parliament on a collision course with the judi- 
ciary. Such fears were borne out when the Lord Chief Justice, Lord Woolf, lam- 
basted the proposals during a public lecture.™ The ensuing national debate 
appears to have persuaded the Government to back down — though only in part. 
At the beginning of the second reading of the Bill in the House of Lords, Lord 
Falconer stated: 


... Lam prepared to bring forward amendments to replace the judicial review ouster 
with a new system allowing oversight by the administrative court [...]. That system 
must ensure speed is increased and abuse 1s reduced. We need to concentrate on how 
these objectives should be achieved. The relationship between the single tier and the 
administrative court 1s important ın this respect. No one disagrees that we should 
aim for 2 system where very few cases go to the High Court.™ 


While it is suggested here that judicial review is to make a reappearance, it may 
still be in a limited form. As ever, the devil will be in the detail and, consequently, 
the new amendments are anxiously awaited. 








106 Liberty, ‘Liberty's second reading briefing on the Asylum and Immigration (Treatment of Clar- 
mants, etc) Bill in the House of Commons’, December 2008. 

107 HL Bill 36. 

108 clause 14{7) inserting new s 108A in the Nationality, Immigration and Asylum Act 2002. 

109 Home Office/DCA, ‘New Legislative Proposals on Asylum Reform’, Annex A, 27 October 2008. 

110 Por a copy of the Squire Centenary Lecture, Cambridge Law Faculty, 3 March 2004, see hetp:// 
www. tuneronline co.uk/artide/0,1-1025111,00_html (last visited 5 April 2004). 

111 HL Deb col 5115 March 2004. 
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INTRODUCTION 


The governance of organisations has enjoyed sustained attention over recent 
years. In the UK, this has been fuelled by the promulgation of a number of volun- 
tary codes of practice designed to improve corporate accountability,’ and by the 
Government’s far-reaching review of company law.” Perhaps unsurprisingly, the 
spotlight has tended to fall most on commercial bodies, typically addressed under 
the rubric of ‘corporate governance’, but the ‘not-for-profit’ sector has not escaped 
attention, made more urgent by the expansion in the role of, and the expectations 
on, that sector. So, increased demands have been put upon not-for-profits (includ- 
ing charities) to assist in the delivery of state services, the regeneration of commu- 
nities, the provision of ‘public goods, and the fostering of entrepreneurial spirit.” 

It is against the background of these developments that the Government 
launched, in September 2002, its review of the not-for-profit sector, with the 
publication of its consultation paper Private Action, Public Benefit (hereafter PAPB).* 
‘Taking as its theme the development of a modern legal framework for not-for- 
profits, PAPB had a wide-ranging remit” and delivered a large and diverse range 
of recommendations. 





“Newcastle Law School, Unrvernty of Newcastle 
“Department of Law, Durham Univernty We are grateful to the anonymous referees for therr helpful 
comments on an earlier draft 


1 These codes are consolidated in the FRC, The Combined Code (2003) available at http // 
www.fre.org.uk/publications/content/CombinedCodeFinal pdf (last visited 15 January 2004). 

2 For the fruits of that review, see Modern Company Law fora Competitive Economy Final Report (Lon- 
don DTI, July 2002), and the Government's White Paper, Modermsing Company Law Cm 55531 
and II (2002) Foran excellent discussion thereof, see R.Goddard, “Modernising Company Law”: 
The Government’ White Paper’, (2003) 66 MLR 402. 

3 See for example Next Steps on Volunteering and Giving in the UK: A Discussion Document (London: H. 
M Treasury & Home Office, December 2002), The Role of the Valuntary and Community Sector in 
Service Delivery. A Cross Cutting Review (London HM Treasury, September 2002), D. Blunkett, 
Civil Renewal. A New Agenda, The CSV Edith Kahn Memorial Lecture (London: Home Office, June 
2003) Within the Home Office there 1s an Active Communities Directorate which has the aim of 
supporting voluntary and community groups and pushing forward a strategy for the sector The 
Ba ee ee ne Ramen ATE 

4 Private Action, Benefit (London: Strategy Unıt, 2002). 

5 The Government’ strategy towards the voluntary and community sector 1s described as fourfold 
‘to help charities and other not-for-profit organisations play a bigger role in revitalising commu- 
nities and empowering citizens ...encouraging public support for the sector... helping the sector 
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For the purposes of this review, we can focus on two areas for reform. The first 
relates to specifically charitable organisations. Here, the definition of charity and 
the importance of public benefit preoccupied much of PAPB, but other issues 
too were considered, including proposals for small charities, fundraising, mergers, 
investment practices, and the role and purpose of the Charity Commission. The 
majority of the proposed reforms to charity law were supported by the Govern- 
ment in its own subsequent response to PAPB— Charities and Not-for-Profits: A Mod- 
ern Legal Framework® (hereafter ‘MLF’) — and many of these will form the subject of 
a Charity Bill (to be presented in the current Parliamentary session).” 

The second area concerns the range of legal ‘vehicles’ or ‘forms’ available for 
not-for-profit organisations. PAPB rightly emphasised the importance of the law 
providing appropriately constructed vehicles, tailored to the distinctive needs of 
not-for-profit organisations It also argued, persuasively, that the existing forms — 
more particularly the company limited by guarantee and the Industrial and 
Provident Society — suffer serious shortcomings. In response, it recommended 
updating the law on Industrial and Provident Societies and, more radically, intro- 
ducing two new legal forms — the ‘Community Interest Company’ and the 
‘Charitable Incorporated Organisation’. 

This note addresses in turn each of these two areas for reform. It finds a com- 
mon theme running through proposals in both areas, namely ensuring that not- 
for-profit organisations provide a sufficient ‘public benefit’ from their activities. 
This theme — encapsulated by the very title of PAPB — is seen in the tightening 
of the definition of charity, in attempts to ensure greater public accountability of 
charities, and in the restricting of the Community Interest Company to those 
organisations that provide a public benefit from their activities. Although public 
benefit unites and drives the Government’s project, however, we shall suggest that 
a much more discriminating approach to the application of this requirement is 
needed than the project achieves. 

For charities, a requirement that they bestow benefits upon a sufficiently broad 
section of the public 1s quite rightly imposed. This is an appropriate quid pro quo for 
the fiscal subsidies and privileges charities enjoy’ — although even here we shall 
criticise the crude formalism with which this requirement is too often applied to 
charities. For the wider not-for-profit sector, however, matters are very different. 








to become more effective and efficent ...enabling the sector to become a more active partner with 
Government in policy and delivery’, PAPB, 32. 

6 Charities and Not-for- A Modern Legal Prumework (London: Home Office, 2003). 

7 Some recommendations are to be taken forward through changes ın policy or practice of regula- 
tors, or through the development of schemes for self-regulation. The Scottish Executive us pro- 
posing its own Chanty Bill for Spring 2004, see Scottish Parliament Offical Report, Col 1955— 
1965, 24 September 2003 

8 Note that PAPB, and therefore this note, addresses only the issue of corponite forms 

9 Bnefly, in distinction to other organisations, charities’ fiscal privileges include exemptions for 
income (Income and Corporation Taxes Act 1988, s 505(1)), exemptions for capital gains (Taxation 
of Chargeable Gains Act 1992, s 256(1)), exemptons for inheritance tax on charitable legacies 
(inheritance Tax Act 1984, s 58(1)(a)), exemptions for VAT (Value Added Tax Act 1994), local taxa- 
tion relief at 80% of non-domestic rates (Local Government Finance Act 1988, s 43). Charities can 
also recoup tax on covenanted sums over 4 years and enjoy millennium gift aid (Finance Act 1998, 
s 48 as amended). 
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Absent those public subsidies, the states role changes significantly. To be sure, all 
not-for-profits must be regulated effectrvely (as must for-profit companies) to 
protect the interests of those who deal with such organisations But that is a quite 
different matter from, and provides no justification for, requiring them to under- 
take only activities that provide a public benefit. Yet this is precisely what the cor- 
porate form — the Community Interest Company — being developed by the 
Government does. And, in consequence, what is supposed to be a facilitating 
development actually entails a quite inappropriate regulation of not-for-profit 
organisations. Or so we shall argue in this note. 


MODERNISING CHARITY LAW 


The modernisation of charity law has long been debated.” From the auspices of 
the 1601 Charitable Uses Act, which indelibly printed a public face upon private 
philanthropy, the development of charity law in England and Wales has struggled 
with controlling the boundaries of its remit in a cohesive fashion, and with main- 
taining a relevant social focus. Debate has ranged from the appropriateness of 
determining charitable status from the spirit of a 17® century Preamble with a 
focus on outdated needs such as those of old maids and decrepit sea-walls, to 
questions about how modern-day charities can effectively use legal forms and 
management tools. In addition, financial insecurity has led to a rise in the contrac- 
tualisation of the sector, with charities forming a key part in the delrvery of public 
services, sometimes at the expense of their pursuing their original charitable pur- 
pose. The context for reform then is a growing but diverse and often fractured 
sector, the expectations and demands upon which pull in different directions. This 
section will begin with a brief overview of the PAPB proposals, before consider- 
ing the suggested reforms concerned with charitable status. 


Building confidence and efficiency 


PAPB contains some sixty-one recommendations for reform, a large majority of 
which address charities. The aims of the recommendations may be broadly identi- 





10 From the Report of the Committee on the Law and Practice Relating to Charitable Trusts (1952) Cmd 8710 
(Nathan Report), Charity Lew and Voluntary Organisations (London: National Council of Social Ser- 
vice, 1976) (Goodman Report), Bfiaency Scrutiny of the Supervision of Charities (London HMSO, 
1987) (Woodfield Report), White Paper Charities: A Fatmework for the Future CM 694 (London: 
HMSO, 1989); Meeting the Challenge of Change. Voluntary Action into the 21st Century Report of the Com- 
mission on the Puture of the Voluntary Sector (London. NCVO, 1996) (Deakin Commussion), For the 
Public Benefit? A Consultation Document on Chanty Law Reform (London NCVO, 2001; to Charty 
Law: The Case for Reform (London. Law Socety’s Law Reform Committee, 2002). 

11 Over the last two decades, the voluntary sector has been engaged increasingly with contracts with 
local and central government to deliver public services, leading to the view that the sector has 
taken on a ‘contract culture’, see D. Morris, Charities and the Contract Culture. Partners o Contractors? 
Law and Practice in Conflict (Liverpool: Chanty Law Unit, July 1999) A Compact to regulate con- 
tracts between the voluntary and public sectors was launched ın 1998, see Compact on Relations 
between Government and the Voluntary and Community Sector in England (1998) Cm 4100, now updated 
with Codes of Practice (see http //www.thecompact.org ukj (last viited 29 March 2004)). 
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fied as building confidence and efficiency in charities and in the charity sector, 
and thereby strengthening the role that charities play in the delivery of public ben- 
efit to society. Included within that role is the partnership of charities with Govern- 
ment in the delivery of services and the development of policy.” The importance 
of building confidence and efficiency is emphasised in earlier charity regulation 
reviews, and both have featured in the majority of recent reform debates. This is 
not surprising for this sector. The bar on profit distribution, and the legal recogni- 
tion of charities through the advantage of charitable status and attendant taxation 
privileges, establish high expectations: of trust, fidelity, general integrity (or con- 
fidence), and also value for money (or efficiency in the light of taxation subsidies). 
PAPB and MLF capture these expectations under the rubric of tharity brand.” 
Although there is a good deal of confidence in the sector, PAPB notes that 
concerns do exist about high-profile charity scandals, particularly with regard to 
bogus fundraising and maladministration of charity funds." The review propo- 
sals intend to address these concerns, and thereby enhance confidence in the 
sector, with a three strand reform approach. The first strand concerns ensuring 
that qualitative information about charities and their performance is publicl y 
accessible, to be achieved through improvements to accounting mechanisms, 
auditing of accounts,” completion of externally audited standard information 
returns for the largest of charities,” and the disclosure of ethical investment prac- 
tices.” The second strand focuses upon maintaining confidence by scrutiny of the 


12 The report has four stated aims: modemusing the legal framework for chanties puting weight upon 
the delivery public benefit extending the range of legal forms, bulding trust and 

a eRe ene eae Tera am hd Deore aera 

H See S Rose-Ackerman, Altruism, ideological entrepreneurs and the non-profit firnt (1997) 8(2) 
Voluntas 12; H K. Anheier, Managing non-profit opamsations: Towanls a New Approach, Civil Society 
Working Paper 1 (London: Centre for Civil Society, LSE, 2000), B. Kingma, ‘Public good theones 
of the n rofit sector: Weisbrod revisited? (1997) 8: (2) Volurtas 135-148 

15 Although the notion of ‘chanty brand’ 1s widely used in the reports ıt is not a term—of-art nor is it 
particularty helpful as a descriptor to explain the underlying purpose of reform 

16 PAPB, para 6.1. See, for example, the concern raised over the running of the charity Cancer Care 
Foundation: T. Shifrin, ‘Watchdog send team ın to run cancer charity’, The Guardian, 16 September 
2008, 

17 PAPB, para 612, focusing upon strategies and measurement of outcomes under the Accounting and 
E  lmt Chanty Commussion, 2000). 

18 para 7.44. This recommendation is for chanties with an income in excess of £imillion. 

19 PAPB, paras 69-6.11. PAPBS example of a standard information return includes information on 
measuring achievements against objectives, measuring the impact of the chanty, performance 
improvement, stakeholder accountability and involvement, governance, fundraising, and infor- 
mation on campaigning, reserves, and investments 

20 Information on investment policies 1s a valid concern for donors to see that charities are not 
investing in companies antithetical to their personal views, and a disclosure statement of ethical 
investment policies 13 proposed to apply to charity trustees as it does to pension trustees, see PAPB, 
para 613. In the pensions context, Statutory Instrument (SI 1999, No. 1849) provides regulation 
under the Pennions Act 1995 requiring pension scheme trustees to disclose the extent to which, 
if at all, they take ethical and social considerations into account in the selection and management 
of their investment policies, or in the exercise of shareholder rights. Compare the obligations on a 
company’s directors to disclose their company’s charitable and political donations and, in the case 
of the latter, to obtain their shareholders’ consent under the Political Parties, Elections and Refer- 
endums Act 2000; see P. L. Davies, Gower and Devies Principles of Modern Company Law (London: 
Sweet and Maxwell, 7th ed, 2003) 410-414, 547-548. 
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activities of charities against a variety of externally imposed standards. Proposals 
here include the setting of performance benchmarks for sub-sectors of charity 
activity,” a positive requirement of public benefit for all organisations seeking 
charitable status,” regulation of the sector through Local Authority licensing 
schemes for fundraising,” transparency in financial returns to charities where 
the fundraising is conducted through a commercial venture, and through Char- 
ity Commission scrutiny via charitability checks of individual organisations and 
rolling reviews of the performance of charity sub-sectors.” The third strand 
develops proposals to strengthen the Charity Commission as regulator of the sec- 
tor, making it more open, transparent and accessible to the public. This is to be 
achieved through a setting of clear strategic objectives, the development of perfor- 
mance indicators for the Charity Commission, open meetings, a statutory defini- 
tion of its advisory role% and the establishment of an independent charity 
tribunal as an additional recourse from decisions of the Charity Commis- 
sioners.7” 

Whilst there is much of value here, nevertheless some aspects of these proposals 
are controversial One important criticism is that they impose upon the charity 
sector an external set of values which may not be sensitive to the nature or 
requirements of charities. Of course, a transparent approach to the management 
and finances of charities, through the provision of information and a more com- 
prehensive regulatory regime, may assist stakeholders, funders and the public to 
make informed choices about their support for charities and could lead to an 
increased confidence in the sector However, the type of information to be 
assessed and the methods proposed for gathering, presenting and assessing such 
information, raise doubts about whether the data will be either representative or 
useful For example, PAPB focuses upon the measurement of activities and upon 
the judging of outcomes against aims and benchmarks. There is a valid concern 
here about the one-dimensional nature of this information, the way it will be 
used (not least by funders and Government) to assess performance of, and 
between, charities (even assuming that charities can be compared), or indeed, 
the way in which it could shape the future vision, development and approach of 








21 PAPB, para 6.40, citing the example of the benchmarking scheme developed by the National 
Association of Citizens Advice Bureaux. It is unclear whether the benchmarks would apply to 
those organisations which only partially fall within the sub-sector or which fall within more than 
one sub-sector. 

22 PAPB, para 418 

23 PAPB, paras 628-630. The proposals are to have a local authority licensing scheme which will 
promote legitimate fundrainng, street and doorto—door collections (para 6 24). A fundrainng 
body be initiated to develop the scheme and, if this does not work, the Home Secretary would 
have power to introduce a statutory scheme (para 6.32). 

24 PAPB, para 6.33 

25 PAPB, paras 4 30, 757-758. The reports suggest investigations could be made either into sub-tec- 
tions of activity (eg homelessness charities), or into geographical location. The purpose of the 
investigations is to ‘correct information failures’ and to see that the charities are delivering public 
benefit and not duplicating activity (para 7.58) 

26 PAPB, chapter 6, and paras 76—7.7, 7.22. 

27 PAPB, para 7.4% There have also been wider debates on whether there should also be a charity 
ombudsman: HL Deb vol 643 col 516-532 20 January 2003. 
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organisations within the sector.” In addition PAPB does not provide qualitative 
mechanisms to take account of impact assessment beyond the (narrow) confines 
of financial and economic accounting. This is a serious flaw given that the exis- 
tence and purpose of charities take effect in broader terms. When donors give to 
charities they would ordinarily wish to see efficient use of resources. But that may 
not be their only concern. There are other values intrinsic in the work of charities 
which are prized by donors and which may not be measurable or, if they are mea- 
surable, may not necessarily enable representative or comparative assessment.” 
The conclusion that the PAPB proposals are derived from accountability models 
prevalent in the public and for-profit sectors is inevitable. They highlight a lack of 
sensitivity in PAPBs approach to the regulatory mechanisms. Described by one 
consultee as a “Trojan horse for league tables,” these proposals maintain an 
appearance of transparency but they will be of little use in contributing to PAPB's 
overall aim of building confidence without a clearer identification of the role and 
purpose of the information, and a sensitivity as to the difficulty in using the infor- 
mation for comparative purposes. This lack of appreciation is disappointing in a 
report promising a modern legal framework tailor-made for the sector.” 

A second criticism is the likely costs of these recommendations — particularly 
compliance and human resource costs. Although cost considerations should not 
be determinative in assessing proposed changes, they are a highly significant fac- 
tor in a sector where the majority of organisations struggle for funding and have 
no professional staff to draw upon for expertise. Particularly is this so where the 
costs go beyond financial resources. PAPB emphasises the importance of charities 
remaining innovative and responsive, and of not stifling smaller charities (and 
other not-for-profits) given their particular importance in ‘building trust and 
cohesion in communities.” Yet the increased bureaucracy the proposals are likely 
to impose could serve to check this innovation, either because it acts as a disincen- 
tive to the creation and evolution of organisations, or because it presents 
difficulties in recruiting and retaining trustees. As pointed out by the Deakin 





28 Measuring outcomes pre-supposes that charities drive for quantifiable results or products, yet in 
this sector there is a recognition that a mere attempt to act 1s a positive outcome, even though an 
attempt is not measurable. Within the sector there has been some discussion of how to measure the 
impact of charities and not-for profit organisations outside of the usual financial and economic 
parameters, focumng upon other purposes such as advocacy and social capital, see, for example, J. 
Kendall & M. Knapp, Measuring the Performance of Voluntary Organisation Activities (Belfast: Belfast 
Voluntary Activity Unit, 1999), P. Flynn and V. Hodgkinson (eds), Measuring the Impact of the Non- 
profit Sector (New York. Plenum Pub Corp, 2002), S. Wainwright, Measuring Impact — A Guide to 
Resources (London: NCVO, 2002). 

29 Por example, a donation to a cancer care charity may be in recognition of the method by which 
the charity offers care for patients and their families The method employed may concern a paru- 
cular sensitivity to need and circumstance and to emotional support Ensuring that this method is 
sustained may be more significant to the donor than the question of efficient use of resources. 

30 MLE para 52. 

31 Objections raised during the consultation to these issues were dismissed by Government response 
on the bass that trust in charities was essential to maintain, MLE paras 5.2-5.6. 

32 See HL Deb vol 643 col 527-528 20 January 2003 (Lord Phillips). Compare here the deregulatory 
emphasis in the Government’ company law review, aimed at removing unnecessary bureaucracy 
from company law (especially for smaller companies). See for example, Modernising Company Law 
(above n 2) Vol I, Part IL 

33 PAPB, paras 2.35, 7.2. 
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Commission review, public confidence that voluntary organisations are well run 
is vital; but must not be pursued at the cost of spontaneity and innovation in the 
sector’.** 

In terms of building efficiency in charities, PAPB puts forward recommenda- 
tions which combine the promotion of market competence of charities with 
effective use of charity resources. These proposals are more facilitative, and con- 
tain some useful reforms to modernise the law. They include recommendations to 
assist charity mergers,” create sector specific organisational forms,” allow a new 
category of ‘small charity’ which would avoid the burden of registration,” use 
capital and investments more effectively” and release charities from endow- 
ments.” These proposals offer greater security to organisations in their day- 
to-day management and are complemented by proposals to pay trustees, allow 
trustees to seek relief from personal liability from the Charity Commission as 
well as the courts, and provide protection for auditors for breach of confidence.” 
More broadly, the recommendations seek to use charity resources to build civic 
renewal, and to capitalise on the goodwill invested in charities to achieve govern- 
ment objectives, such as engaging diversity within society, promoting local and 
national participation and becoming vehicles for community involvement. Pro- 
posals include encouragement of learning about the voluntary sector as part of the 
citizenship element of national curriculum, and promulgating the role of the 
trustee to attract good people to trustee boards.“ The building of efficiency and 
the push for civic renewal can also be seen more contextually when the PAPB 
reform proposals are placed alongside other initiatives that are being forged in 
the voluntary and community sector, including engaging charities in neighbour- 
hood renewal, fostering of social enterprise, developing preferential taxation 
structures such as gift aid, providing infrastructural support and developing a 
sector ‘future builders fund’.* 





34 Deakin Commussion, n 1) above. 

35 PAPB para 4.62. 

36 PAPB, chapter 5. 

37 PAPB, para 786 New proposals are put in place for assisting smaller charities (estimated to be 
90,000 organisations), recommending that those charities below a £5,000 threshold (reduced from 
£10,000 by MLF) would not be reqmred to go through the administration burden of registration 
(paras 7.86—7.88). This caused concern in consultation due to a perceived loss of the badge of cred- 
ibility associated with chantable status and MLF amended the proposal to allow voluntary regis- 


39 With the proviso that charities should not nde rough-shod over donors’ wishes, MLE para 351. 
Proposals were also included to asust charities to trade without forming a separate subndiary 
organisation, but these were rejected after consultation because of the unacceptable risk to secur- 
ity of assets where trustees of charities lacked expertise to conduct trading activities, and because 
of the need to maintain a level playing field between the not-for-profit and for-profit sector, 
MLE, paras 328-334. 

40 PAPB, paras 6.48, 6.20. 

41 PAPB, paras 6.45—6.47. 

42 See Home Office consultation with and concerning the voluntary and community sector detailed 
at http://www.homeoffice gov.uk/docs2/cuconsultyune2003. pdf (last visited 15 January 2004) 
See also n 3 above. 
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This is but a very brief overview of the PAPB recommendations. Some of the 
reforms are regulatory and some are simply facilitative. They show a concern with 
the need to promote confidence and efficiency across the broad scope of regula- 
tion of the charity sector, and so deliver public benefit. We turn now to focus 
upon an area that can be seen as fundamental in delivering confidence in the char- 
ity sector. the requirements for determining charitable status. This area highlights 
the drive evident in PAPB and MLF for synthesising public and legal conceptions 
of charity, and ensuring that the charities deliver an identifiable benefit to the 


community. 


Determining charitable status 


Under current law, in order for a purpose to be recognised as charitable it must 
satisfy two main tests. First, purposes must fall within one of the four heads of 
acceptable charitable purposes as categorised by Lord Macnaghton in Commis- 
sioners for Special Purposes of Income Tax v Pemsel® These heads are relief of poverty, 
advancement of education, advancement of religion and other purposes beneficial 
to the community. Second, purposes must also deliver public benefit“ Amend- 
ments to both these tests were proposed by PAPB and accepted by the Govern- 
ment in its response. The recommendations on determining charitable status are 
not radical, nor do they differ greatly from the present regulatory regime. They 
do, however, reinforce flexibility and the public understanding of charity. The 
proposed amendments are to extend the four heads of charity to twelve and, sec- 
ond, to reinforce the current public benefit test so that is becomes a positive 
requirement across all the heads of charity. We will look first at public benefit. 


Public benefit 
The test of public benefit anchors the charitable purpose in the interests of the 
community, ensuring that the purpose is accessible to a sufficient cross-section of 
society rather than limited to a private class This community connection and 
public accessibility requirement justifies the taxation privileges attendant upon 
charitable status, and justifies the regulatory and accountability distinctions that 
are drawn between charity and the wider not-for-profit sector. For the first three 
of the Pemsel heads — poverty, education and religion — public benefit is largely 
presumed. Under the fourth head, other purposes beneficial to the community’, 
there is no such presumption and organisations seeking charitable status must 
positively demonstrate their benefit to a sufficient cross-section of society.” 
Under the reform proposals, public benefit is not to be presumed for any pur- 
pose under any of the current or newly proposed charitable heads. All purposes 
must positively demonstrate that they give rise to public benefit, removing the 
preferential anomaly that has grown up in favour of organisations falling within 





43 [ AC 531. 
dinon, the purpose must be wholly and exclusively charitable and it must not admit any 
poliacal purpose. 
45 See Natonal Anti Vivisection Society v IRC [1948] AC 31, IRC v Baddeley [1955] AC 572. 
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the first three Pemsel heads. The proposed reform is welcome, not least because it 
places at the heart of the requirements a focus upon the rationale for charity’ status 
in law. It is also flexible and will allow charity regulation to remain sensitive to 
social developments, a significant consideration in this area of law. 

It is also clear that the reform aims to promote consistency in approach, uni- 
formity in application and fairness in regulation across the charity heads. To be 
sure, these are important values, especially if public benefit is to be a litmus test 
of charitability and the justification for fiscal subsidies, but the operation of this 
proposal should be developed carefully if it is to overcome one difficulty which 
besets the current law: that of adherence to form over substance. 

Public benefit is concerned with accessibility of the charity’ gift to a cross-sec- 
tion of society that is not numerically negligible. Beyond the presumption of 
public benefit, there is a differential approach to the question of accessibility 
of beneficiaries. This is demonstrated by examining the term ‘cross-section of 
society’ under the (current) four charity heads. To explain, the cross-section of 
society’ that the test requires for organisations which relieve poverty can be very 
small. Even if there is, say, only a handful of beneficiaries (and who, moreover, 
may be connected to the creator of the charity), an inherent benefit to wider 
society is still seen as present.“ For purposes falling within the advancement of 
religion head, the issue of public benefit looks at a cross-section of society in 
terms of access to participation.” Here public benefit is served where public access 
is permitted (irrespective of whether that access is used in practice) or where the 
charity provides for or maintains premises or services to which there is public 
admission, even if only a handful of the public takes advantage of the admission. 
Both of the above are quite different to the interpretation of access of a cross-sec- 
tion of society under the head of charity concerned with education, which 
involves a more rigid test. For these charities public benefit is not demonstrated 
if a ‘personal nexus“? is present which reveals a connection between the creator of 
the trust and the beneficiaries, such as where an employer sets up an educational 
trust to benefit her employees or, even, their children. The personal nexus test will 
apply even when the class contains significant numbers of potential beneficiaries 
from different sectors of society. Finally, the issue of access of a cross-section of 
society is further limited under the fourth Pemsel head of ‘other purposes benefi- 
cial to the community’ by application of the class within the class rule. Under this 
tule, the cross-section of society must be all-embracing for the purpose created, 
and not be narrowed to a smaller group. So in IRC v Baddeley”? a community 
centre limited to Methodists was not permitted because the natural cross-section 
of society for such a centre would be the whole community. By limiting the 
centre to Methodists a ‘class within a class’ was created, which was shorn of public 
benefit. 








46 Typified by the poor relanons cases and the poor employees cases, see Isaac v Defriex (1754) Amb 
595, Re Scarisbrick [1951] Ch 622, Re Segetman [1996] Ch 171, Dingle v Terner [1972] AC 601. 

47 Gilmour v Coats [1949] AC 426. 

48 The personal nexus test is laid out ın Re Compton [1945] Ch 123, Oppenheim v Tobacco Secunties Tust 
Lid [1951] AC 297, 

49 n 45 above. 
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Our argument here is not that such differential applications of the public ben- 
efit test are inappropriate. Given the wide variety of social circumstances in which 
charity operates, it 1s reasonable that different criteria will need to be taken into 

account and that public benefit cannot be comprised of homogenous standards.” 
The public benefit of an organisation that is concerned, say, with the promotion 
of cartoons may be less readily apparent than that of an organisation providing 
care to the aged or food for the poor. Likewise, given the ability of propaganda 
to masquerade as education it is understandable that the boundary of public ben- 
efit in that class has to be probed further than the boundary of public benefit in 
purposes concerned with, for example, public health. 

The important point, and one which seems inadequately recognised in the cur- 
rent proposals, is that these differential applications require a test based on substance 
rather than form. We would argue that the delivery of public benefit should be 
assessed purposively, by reference to the nature and extent of the benefit that is 
actually delivered, rather than by the mere question of the form in which the pur- 
pose is expressed or the limits that are placed upon accessibility to that purpose. To 
do otherwise produces an arbitrary rule that will not assure the delivery of public 
benefit. For example, an after-school recreational and skills programme limited to 
‘troubled teenagers in a particular locality is a class within a class and so would 
infringe the Baddeley rule, even though it may result in a wider public benefit to 
the community as a whole (if, say, crime or drug-use in the community is 
reduced). Similarly, a Tyneside careers advice centre limited to shipworkers is a 
class within a class. If, however, such shipworkers make up a significant majority 
of the workforce in an economically deprived area, the actual public benefit to the 
community in terms of employment and regeneration may be significant. A pur- 
pose should not fail at the hurdle of public benefit just because it is inappropri- 
ately phrased, or because it is limiting in certain respects so that it infringes the 
form of the rule, even though in substance it is capable of providing sufficient 
public benefit. Moreover, clarity on the factors to be taken into account, on the 
weight placed on those factors, and on identifying the actual substance of the 
benefit provided, surely become all the more important given the proposal to 
extend the heads of charity from four to twelve.” 

This need for acknowledgement of substance can be seen further with regard 
to those organisations that work in both public and private spheres. There are a 
number of organisations with charitable status that so operate, offering services 
that may only provide a benefit to the individual availing themselves of the orga- 
nisations ‘bounty’. Often these organisations charge for some or all of their ser- 
vices. An obvious example is fee-charging educational establishments, but 





50 Fora cntical examination of public benefit see S. Bnght, ‘Chanty and Trusts for the Public Ben- 
efit Time for a Rethink” [1989] Conv 28. 

51 Questions of substance have also been raised over the articulation of antena used to assess public 
benefit. For example, Lord Cross in Dingle v Turner, n 46 above, highlighted, obiter, the role of fiscal 
privileges in whether public benefit exists ın charities falling under the advancement 
ofeducation head Although policy or circumstances may justify not applying criteria with panty 
across all the charity heads, there 1s 2 clear difficulty in having an approach to public benefit under- 
lined by wider policies which are not transparent. In addition, these wider polices can create 
political battlefields which undermine the chanty brand in public perceptions. 
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equally it could include any training or other organisation that offers services in a 
market place.” The public-private divide has always been a difficult one for char- 
ity regulation to bridge, not least in areas where the public have strong views and 
the sphere is politically loaded. The acceptability of private or independent 
schools receiving the benefits of charitable status has been the subject of fierce 
debate in recent years, and is reawakened in the current reforms with the proposal 
that the Charity Commission undertake charitability checks upon organisations 
that charge fees for their services.” Whilst there may be a groundswell of opinion 
to remove charitable status from organisations that are perceived to operate at a 
financially privileged level, fee-charging should not of itself prevent an organisa- 
tion from passing a positive public benefit test. The issue of fees has to be weighed 
against the substance of the organisations policies for wider access to services.” It 
may well be that although an organisation provides extensive private benefits, 
those advantages are supplemented with provisions for wider public access, and 
that the benefit to the community is not too remote from the overall activities of 
the organisation,” balancing out the private aspect. This substantive approach was 
recognised by the Chanty Commission in 1999 when it accepted, somewhat 
controversially, relief of unemployment’ as a valid charitable purpose under the 
fourth Pemsel head.” 

A substantive approach may also have a particular significance in relation to 
religious charities, particularly after the presumption of public benefit is removed. 
Whilst courts assume that any religion is better than none,” they will not assume 
that an article of faith has public benefit unless that benefit can be proven.” As 
noted above, religious services with public access will pass a public benefit test, 
but that leaves a plethora of activities intrinsic to faith, such as church group 
prayer meetings or proselytising, which may not have discernible public benefit 
or whose benefit hinges upon an arbitrary public connection.” Here form often 
succeeds over substance, and the paradox is that the aspect marking out an orga- 
nisation as acceptably religious, that is worship, is the aspect which when practiced 
can deny public benefit unless it comes in an acceptable form. In order to have a 





52 See IRC v Oldham Thining and Enterprise Council (1996) STC 1218 which involved an organisation 
with the dual purposes of technical traning education and the promotion of trade, commence and 
enterprise through the support of new businesses; and Re Le Cren Clarke (Dec’d) [1996] 1 WLR 288 
concerning a faith healing organisation holding weekly public services as well as private healing 
consultations The latter was awarded chantable status, but the former was not, the difference 
lying in a balance between the activities and the remoteness of the public/private benefit. 

53 PAPR para 4 28. 

54 Itis proposed that a focus of the Chanty Commusnon’s charitability checks will examine the pro- 
vision for wider access, ibid 

55 See the discussion on remoteness and public benefit in IRC v Oldham Terining and Enterprise Council 
n 52 above. 

56 Chanty Commisnon, RR3— Charities for the relief of unemployment (London: TSO, 1999), especially 

A4 

57 Neville Estates v Madden [1962] Ch 832. 

58 Gilmour v Coats n 47 above 

59 As, for example, in the distinction between Gilmour v Coats n 47 above (cloistered Carmelite nuns) 
and The Society of the Precious Blood The Decisions of the Charity Commismoners, 1995, volume 3 
(order of nuns who had minumal contact with the public). PAPB consultanon responses rused 
concerns about whether evangelism or missionary work would deliver public benefit, MLE para 
311. 
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reasoned acceptance of this head of charity, religious tenets must be sensitively 
assessed when public benefit is determined or, indeed, we would contend, the 


argument for retaining religion as a charitable purpose be rethought. 


As noted, in addition to public benefit, organisations also need to show that they 
fall within an expanded list of acceptable charitable purposes. The new list of 
charitable’ purposes proposed by PAPB and added to by the Government’ 
response are: the prevention and relief of poverty; the advancement of religion 
(which is to be extended beyond the monotheistic®); the advancement of educa- 
tion; the advancement of health; social and community advancement, the 
advancement of culture, arts, heritage and science; the advancement of amateur 
sport, the promotion of human rights, conflict resolution and reconciliation; the 
advancement of environmental protection and improvement, the promotion of 
animal welfare; the provision of social housing and other purposes beneficial to 
the community.” This expanded list will overcome some uneasiness that has 
arisen from the declaration of ‘new’ purposes under the fourth head accompany- 
ing the Charity Commission’ review of the Register.” 

That these proposals are not ground-breaking is unsurprising. The most feasi- 
ble method of modernising the classification of charitable purposes in English 
law has always represented a conundrum for reformers. Under the current law, it 
is misleading to the public to have a fourfold classification of charity, the final 
head of which contains more diverse but undisclosed strands than the rest of the 
other three heads put together. Nevertheless as an approach, Pemsel remains a dif- 
ficult model to improve upon. The Pemsel heads are a categorisation, not a rigid 
statutory definition. Moreover, the elasticity of the fourth ‘catch-all head of other 
purposes beneficial to the community allows room for purposes to evolve and 
respond to changes in social circumstances. It is notable that whilst calls for a 
new definition have criticised the current classification, few workable alternative 
solutions have been provided or found acceptable. The proposal to extend Pemsel 








60 Whether there is 2 wider argument for removing chantable status from religious purposes was 
not an issue that concerned PAPB Following concerns about awarding chantable status to funda- 
mentalist religious groups, the issue of removing status from all religious bodies was conndered 
but dismissed ın the White Paper Charities A Framework for the Future CM694, (London: HMSO, 
1989), on the bans that religion was fundamental to the concept of chanty. A stringent public 
benefit test should protect the public from organisations that pursue a religious purpose by 
extreme means, and the proposal to require positive evidence of public benefit should further 
strengthen this test. Indeed, the Charity Commission appears somewhat wary of accepting 
‘new’ or novel religions, see Church of Sdentology Decision of the Chanty Commussioners 17 
November 1999 

61 PAPB, paras 4 324.34. This 1s a welcome expansion, since it had become increasingly difficult to 
sec how the tightly drawn nature of the definition of religion in chanty law, with its focus upon 

a ee De anaal SP NOUN ey 

63 The ity Commussion has recognised a number of new purposes by analogy to the Preamble 
dunng its review of the Register viz promotion of urban and rural regeneration, promotion of 
community capacity building, conservation of the environment, relief of unemployment, pro- 
motion of human nghts. 
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to twelve heads, retaining the catch all ‘other purposes’ head, will inevitably lead 
to a burgeoning final category and, eventually, to the same criticisms that beset 
the current regime. Whilst some may wish to move beyond an arbitrary list 
(perhaps preferring a simple definition such as community purpose’) the less 
radical approach is certainly the one which will be the most successful in reaching 
implementation.“ 

The development in the definition of charity explicitly recognises purposes 
that were not readily apparent as charitable on the face of the Charitable Uses 
Act 1601 Preamble, or the subsequent classification of the heads of charity in Pem- 
sel® These proposals affirm the modern concept of charity. They remove an 
archaic obstacle to understanding the legal framework, in that the reference to 
the spirit and intendment of the Preamble to the 1601 Act will no longer be 
required. It should be pointed out, however, that these proposals are largely 
declaratory, reaffirming the status of organisations. Although some developments 
are made within the new definition to broaden charitable status, there is no sea- 
change, and at this level the proposals are largely a sop to the sector. The majority 
of purposes under the expanded list would in any event have been recognised as 
charitable under the current law, falling within the fourth, catch-all, head of 
Pemsel. What the new list does do is remove any residual doubt about the categories 
and attempts to demonstrate more publicly the | link between the legal concept 
and the public concept of charitable purposes.” This unequivocal recognition 
provides current organisations with security, and may well act as an encourage- 
ment to the creation and evolution of further organisations seeking charitable 
status within the newly listed purposes. 

The most noted addition to the list of charitable purposes is ‘human nights, 
conflict resolution and reconciliation’. As a reform it may go some way to recon- 
necting the public perception of charity with the reality of the legal regime.” The 
Charity Commission has published guidance on determining the ambit of the 
human rights purposes,” but one difficulty that will remain is the boundary 
between validly promoting a human right, in this country or overseas, and 








64 Especially 1s this so given that taration privileges follow and certainty remains significant. 

65 n 43 above. (radhan the Spor hanka i ponton of self-help organisations, which will be 
charitable (under the list of chantable purposes) where they have an open membership policy 
PAPB, para 4.25. 

The previous case law is to remain, however, and will be used for the purpose of analogy, PAPB, 
petite 


The canta of thu head has been recently recognised by the Charity Commusnoners, see 
Consortium Ltd, Deaanons of the Chanty Commissioners, 30 May 2003. 
Parte y ın the case of human nghts organisations, such as Amnesty International, which are 
generally perceived by the public as chamtable due to the altruistic nature of thear work see 
discusnon of Bight n 50 above. Caution would be recommended in mapping the legal classifica 
tion of charity too closely to public perceptions, because the latter may be more restrictive than a 
liberal regulatory regime would prefer. Consider, for example, the media and public furore that 
arose after the Lottery Community Fund awarded funds to the National Coalition of Anti- 
Deportation Campaigns, a body which offers support to asylum seekers who have been refused 
a stay in the UK and which campaigns for a change in UK asylum policies H. Mulholland, ‘Lot- 
tery lost £1m a week after asylum row’ The Guardian 9 October 2003; T. Shifrin, ‘Community 
Fund stands by asylum group grant’ The Guardian 2 October 2003. 
70 See Chanty Commusnon, RR12— The Promotion of Human Rights (London: TSO, 2003). 
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unacceptable political campaigning. Since the early 20" century, charitable and 
political purposes have always remained distinct,” but charities may undertake 
some political activities that are ancillary to and in furtherance of their charitable 
purposes. The general common law is supplemented by guidelines from the 
Charity Commission on the boundary between political purposes and activ- 
ities” Neither this boundary in law nor the Charity Commission guidelines are 
clear, and the guidelines in particular have been criticised for their overly restric- 
tve nature.” Redrafting of the guidelines aside, the difficulty of locating the 
boundary between acceptable and unacceptable ancillary political activities 
remains and this will be of particular concern to those organisations working in 
this charitable field. For example, for charities promoting human rights overseas, 
their work may become politically sensitive and so infringe the legal rules 
depending upon regime changes, the relations between governments, and upon 
current government policies towards other regimes. It is envisaged that the pro- 
motion of this head, then, will take some time to work itself through. 

At a wider level, there was no enthusiasm in the PAPB report, the consultation 
reaction or the Government’ response for changing the law on the political activ- 
ities of charities. The report and the Government’ response made it quite clear 
that political engagement is a hallmark of the much prized independence of the 
sector. That independence has to be placed alongside other regulatory priorities, 
such as enhancing donor confidence and ensuring efficiency in the charity 
sector. 


Retaining the two tests 

These reform proposals retain the framework of the current law, with two tests to 
be passed before charitable status is awarded. The shift in focus comes with the 
emphasis upon the positive delivery of public benefit. Although there has been a 
difference in views on the precise scope of a public benefit criterion, the centrality 
of public benefit in determining charitable status has been at the forefront of all 
recent moves for reform within the sector. The 1996 Commussion on the Future of 
the Voluntary Sector (the Deakin Commussion), for example, recommended 
determining charitable status simply with one statutory definition based upon 
public benefit, that definition having an evolutionary mechanism’ to help it keep 
pace with the developments in society.” A focus upon public benefit was also 
favoured by the National Council for Voluntary Organisations,” and the Law 











71 See Bowman v Secular Society Ltd [1917] AC 406, McGovem v Ait Gen [1982] Ch 321. The coherence 
of these rules have been debated extensively, see inter alia. E. Burt, ‘Charities and Poliocal Actrvity: 
‘Tame to Rethink the Rules’ (1998) 69 Political Quarterly 23-40; A Dunn, ‘Chanty Law asa Political 

on for the Poor’ (1999) 50 NILQ 298-317. 
72 ty Commission, Political Actsvities and Campaigning by Charities, Leaflet CC9 (London: Char- 


ity Commission, 1995), para 7. 
73 PAPB, paras 4.40-4 41, recommending that the guidelines be revised to become less cautionary in 
tone 


H PAPB, paras 314, 4.52, MLE para 3 35. 

7 Deakin Commission, n 10 above Recommendation 10. This approach was dismissed by PAPB 
because of the complexity of devising a workable test, para 4.17. 

76 In For the public benefit? n 10 above, chapter 4 
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Societys Law Reform Committee,” in their recent reviews of charity law albeit 
that, unlike the Deakin approach, the recommendations baulked at having an 
exclusive public benefit test. Clarity and flexibility in the law have been the 
unifying features in the diverse approaches to developing the legal regime for 
determining charitable status of organisations.”® Whilst there are advantages in 
one all-encompassing test for public benefit, and for broadening it to cover char- 
ity’s aspirations, PAPB recognised that maintaining a dual requirement of a positive 
test for public benefit with satisfaction of a defined charitable purpose for all orga- 
nisations enables the regulatory regime to be robust, retain a focus upon the public 
character of charitability, maintain clarity and leave flexibility for development.” 


CORPORATE FORMS FOR NOT-FOR-PROFIT ORGANISATIONS 


We turn now to the issue of the legal ‘vehicles’ or ‘forms’ available to organisations 
witbin the not-for-profit sector Although this might seem a relatively narrow 
issue, it is central to the PAPB project. Ensuring that the law offers appropriately 
constructed legal forms, tailored to the distinctive needs of not-for-profit organi- 
sations, has been seen as an essential element in securing the right legal regime for 
this sector. Each legal form constitutes a ‘package’ of rules applicable to any orga- 
nisation that chooses that form. And the effectiveness of those rules is, in turn, 
directly linked to many of the Government’ wider ambitions for the sector — 
promoting entrepreneurialism, developing the efficiency of the sector, securing 
the accountability of not-for-profits and thereby promoting the public’ trust, 
and so on. 

Before considering the actual detail of the Government’s proposed reforms, we 
need first to say a little about the different types of organisation addressed here. In 
relation to the choice of legal forms, PAPB is not concerned only with charities. 
Sometimes it talks of charities, sometimes of the wider ‘not-for-profit’ sector, and 
sometime of Social enterprises’. What, however, do these terms mean, and what is 
the relationship between them? Beginning with not-for-profits, such organisa- 
tions can be defined as those that commit themselves to apply their assets only 
to their chosen purposes, and thus not to distribute their assets (including, but 
not limited to, current or accumulated profits) to, say, their owners. They are, 
then, subject to what has been called a ‘non-distribution constraint’ or, as PAPB 
puts it, an Lsset lock’. 

If not-for-profits are defined in this way, then the not-for-profit class is a 
relatively capacious one. It can encompass a very diverse set of organisations, 








77 But that it should be strengthened with an express reference to the concept of ‘Sltruism’, n 10 
above. This view was put forward by the Law Soceety after considenng similar proposals put 
forward by the Australian Report of the Inquiry into the Defimtion of Charities and Related Orpanisa- 
tions, June 2001, and the Ontario Law Reform Commission, Report on The Law of Charities 
(Ontano OLRC, 1996) 

78 See also the discussion in C Mitchell, ‘Redefining Chanty in English Law’ (1999) 1 Tust Law 
International 21—47, A R- Everton and A. Dunn ‘Old hats, new models or chapeaux révisés? Defin- 
ing Charity’ (1999) 5: (3) CLPR 207. 

79 See further, Everton and Dunn, tbid 

80 Note again that PAPB, and therefore this article, addresses only the issue of corponste forms. 
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connected only by their commitment to lock-in assets. Given this diversity, it 
is apparent that further subdivisions within the not-for-profit class are also possible, 
depending upon additional organisational characteristics beyond this not-for-profit 
status.™ It is in this sense that charities can be said to constitute a sub-division of 
the not-for-profit class. They are not-for-profit, yet their charitable status makes 
them a sub-class distinct from other, non-charitable, not-for-profits. 

This brings us, finally, to social enterprises’ which, at least as that term is used 
within PAPB, constitute a further sub-division within the not-for-profit class. A 
social enterprise is a not-for-profit which operates for a social purpose’. It is this 
characteristic, the pursuit of a specifically social purpose, that distinguishes the 
sub-class of social enterprises from other not-for-profits. As we shall see, an 
important question raised by these distinctions (and thus the reason they are rele- 
vant in our discussion of PAPB) is whether new legal forms should be aimed at the 
general class of not-for-profits, or at particular sub-divisions within that class. 


The shortcomings of existing forms 


The UK does not, in contrast to some other jurisdictions,” have a legal form 
devised specifically for not-for-profits, (nor, indeed, for charities or social enter- 
prises). If such an organisation does wish to adopt a corporate form,® then it must 
‘make do’ with one of a number of allegedly ill-fitting vehicles, such as the 
company limited by guarantee or the Industrial and Provident Society. 

The first shortcoming that is identified in these existing forms is that they 
impose no ‘lock’ on the assets of the organisation, preventing those assets from 
being distributed to members. So, for example, the Companies Act 1985 imposes 
no such constraint for companies incorporated thereunder. To be sure, such com- 
panies might impose upon themselves, through appropriate provision in their consti- 
tutions, a lock on assets.°* However, a lock that is merely self-imposed is likely to 
be poorly ‘signalled to the public, given the opacity of company constitutions.” 
Yet, as is well recognised, it is crucial to not-for-profits that they are indeed able to 
signal clearly to the public their assets are indeed locked in, for by so doing they 








81 For one such typology, see L.M. Salamon et al, Global Civil Society: Dimensions of the Nonprofit 
Sector (Balumore, MD Johns Hopkans Center for Civil Society Studies, 1999). 

82 On the Australian position, see AS. Sievers, Incorporation of Non-Profit Associations: The Way 

Ahead? (2000) 18 Company and Securiues Law Journal 311; S. Woodward and S. Marshall, A 

Better Framework: Reforming Not-for-Profit Regulation (Melboume: The Centre for Corporate Law 

and Securities Regulation, 2004) On the Canadian pontion, see Panel on Accountability and 

Governance in the Voluntary Sector, Building on Strength. Improving Governance and Accountability 

in Canada’ Voluntary Sector (Ottawa PAGVS, 1999}, chapter 9 

See PAPB, paras 5.1~5 2, on some of the reasons why not-for-profits might choose to incorporate. 

Note also that there are difficulties in companies entrenching such constitutional provinons. On 

that, see Enterprise For Communities. Proposals for a Community Interest Company (London: DTI, 

2005), 27-28. 

85 Admuttedly, Companies Act 1985, s 30 does allow guarantee companies to forego inclusion of the 
word ‘limited’ in their company name, if, inter aha, their arucles or memorandum require profits 
and assets to be applied to the company’s purposes rather than being available for distr bution to 
members. One imagines, however, that the public does not readily appreciate the precise legal 
significance of the presence in, or absence from, the company’s name of the word limited. 


FEO 


© The Modem Law Review Limited 2004 647 


Supporting the Not-for Profit Sector 








should be able to engender greater trust from those whose support they hope to 
win.” Donors will likely be happier to contribute their time, labour or money to 
organisations that are constrained in this way. And others will probably be happier 
to purchase the goods or services supplied by not-for-profits, knowing that they 
have, compared to for-profits, less incentive to act opportunistically.*” 

Similar problems regarding the locking-in of assets beset the Industrial and 
Provident Society (T&PS’). The I&PS serves as a vehicle for two very different 
types of organisation. The first is the ‘bona fide co-operative society’. The second 
is the so-called ‘ben com’ — an organisation whose ‘business is being or is intended 
to be conducted for the benefit of the community’. Although it is true that, in 
practice, a ben com must have (inter alia) rules prohibiting a distribution of profits 
to members,” a bona fide co-operative need not.” Since the public does not read- 
ily know which type of I&PS they are dealing with, being an I&PS provides no 
clear signal to the public that the organisation is not-for-profit.” Moreover, even a 
ben com has, to date at least, been able to convert itself into a limited company, 
thereby becoming free to do with its assets as it pleases. Finally, a solvent I&PS 
might also be free to distribute any surplus assets to its members on its liquidation.” 

Beyond the lack of an effective lock on assets, two further alleged shortcomings 
in existing legal forms deserve mention here. The first is that they lack a strong 
‘brand’. In part, this restates the point already made above: not-for-profits need to 


86 See H B. Hansmann, ‘The Role of Nonprofit Enterprise’ (1980) 89 Yale L.J 835. See also H B 
Hansmann, ‘Economic theones of nonprofit organizations’ in W. W. Powell (ed), The Nonprofit 
Sector A Research Handbook (New Haven: Yale Univernty Press, 1987); A. Ben-Ner, ‘Nonprofit 
organizations: why do they exist in market economies? in S. Rose-Ackerman (ed), The Economics 
of Nonprofit Institutions: Studies in Structure and Pohcy (New York: Oxford Univernty Press, 1986). 

87 In accepting the force of this argument, the authors would now disagree with that particular enti- 

asm of new corporate forms for not-for-profits offered by Riley, namely that the registered com- 

pany 18 sufficiently capacious’ to accommodate the not-for-profit (see C. A. Riley, ‘Not-for-Profit 

Companies and the Companies Act 1985. The Tenuous Case for a New Corporate Form’, available 

at bttp://www.ncLacuk/nuls/research/wpapers/nley2 html (last visited 31 March 2004). True, 

company law does not insist on profit-making and the pursuit of a commercial ethos. But to cater 

for not-for-profit, ıt needs to provide a form that insists on that not-for-profit status, and this ıt 

currently fails to do. 

Industrial and Provident Societies Act 1965, s 1. 

This seems to be the result of administrative practice by the Financial Services Authority (FSA), 

which insists on profits being non-distnbutable as a precondition to registration See its guidance 

note, Information on the registation of benefit of the community societies under the Industrial and Provident 

Societies Act 1965, at http://www-fsa gov.uk/mutualsocieesregistration/ben.comm.htmlffcond:- 

tions (last visited 15 January 2004) The function of approving or reyecting applications to register 

as an I&PS was taken over by the FSA from the Registrar of Friendly Societies by virtue of the 

Financial Services and Markets Act 2000 (Mutual Societies) order 2001 (SI 

90 Co-operatives must be run ‘for the mutual benefit of the members with the benefits they receive 
derving mainly from therr participation in the business’ See I Snaith, Regulating Industral and 
Provident Soaetiex: Cooperation and Community Benefit’ in D. Milman (ed), Regulating Enter- 
prise. Law And Business Organisations in the UK epee eset ed le 

91 If the Registrar 1s satisfied that the society's objects are wholly charitable or benevolent, he may 
allow the Soaety to forego inclunon of the word ‘umited in its name For the reasons noted 
above, in discussing Companies Act 1985, s 30, 1t seems unlikely that the public would appreciate 
the significance of this omission from the Society’ name 

92 Recent legislation has, admuttedly, made such a convermon a little more difficult, but still not 
impossible, see text to n 102. 

93 Snaith, n 90 above, 177 


BB 
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be able to communicate clearly that status to the public, but current legal forms 
preclude their so doing. However, it is also important that the law regulating the 
form be well understood by lawyers. If the legal form is poorly understood by 
legal advisors, then creating and administering its affairs is likely to prove more 
difficult and expensive. On this matter, the guarantee company does have the 
merit of being a reasonably familiar legal form.™ The law relating to the I&PS, 
however, is a rather different matter. The relatively small number of such Societies, 
compared to companies, presents a barrier of unfamiliarity to practitioners. 
Moreover, regulation of the I&PS has been allowed to languish compared to that 
governing the statutory company. Whereas the latter has received faidy regular 
servicing of its core legislation,” the I&PS has (notwithstanding recent efforts) 
remained on the margins of regulatory reform.™ 

The final supposed shortcoming takes us back to the distinction drawn earlier 
between not-for-profits generally, and social enterprises in particular. PAPB finds 
the company form wanting not simply because it does not cater for not-for-prof- 
its, but also because it does not cater specifically for social enterprises — it does not 
insist on the pursuit of a social purpose. We shall question, later, the value of such a 
requirement — of, in other words, creating a form specifically for social enter- 
prises, rather than for not-for-profits in general.” For now, however, we can 
merely emphasise that this criticism is very much restricted to the non-charitable, 
statutory company. As we have seen already companies that wish to register as 
charities must meet a public benefit criterion at the point of registration. And an 
I&PS that seeks registration under the ‘ben com’ limb must show that its ‘business 
is being, or is intended to be, conducted for the benefit of the community’.* But 
it is indeed true that the statutory company does not insist on the pursuit of a 
‘social purpose’ as a precondition for registration as such.” 

In response to these claimed shortcomings the Government has made three 
suggestions for reform, examined in turn below. The first entails updating the 
I&PS. The second involves the creation of a new corporate form for non-charitable 
social enterprises, whilst the third aims to do the same for charitable companies. 


Modernising the Industrial and Provident Society 


PAPB put forward a number of proposals for updating the I&PS. So, it proposed 
dropping the ‘umbrella term of ‘Industrial and Provident Society’ and giving the 








94 PAPB argues that ‘[clompany law is well developed, and companies are well understood by pro- 

fessionals such as bankers and lawyers The company limited by guarantee form ın particular is 
popular, and is used by some very large not-for-profit organisations...’ (para 5.19) 

95 iad lias beets aiibect ty the Govcenmanth Molen Company Lad Biart ban THETA 
tation relating thereto 1s available at http:/frww.dt. gov uk/cld/otherinformation.htm (last vis- 
ited 15 January 2004) 

96 But note the recent reforms discussed below at text to n 102. 

97 See text to n 114. 

98 See L Snath, Handbook of Industrial and Provident Society Law (Manchester: Holyoake Books, 1993 
(with revisions up to 2002)), chapter 3, page 6 for discussion of Registry of Friendly Societies’ 


guidance on this requirement. 
99 But note Companies Act 1985, s 303} 
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two types of Society their own distinctive names (of ‘Co-operative’, and ‘Com- 
munity Benefit Society’)? Community Benefit Societies are also to be helped 
(but still not required) both to lock in their assets and to prohibit their own con- 
version into a Co-operative or a company.” I&PS legislation is also to be subject 
to modernisation in line with developments in company law. 

These various proposals make good sense, and indeed some have been acted on 
already. So, the Industrial and Provident Societies Act 2002 has tightened the pro- 
cedure for an I&PS to convert to a company and the Co—Operatives and Com- 
munity Benefit Societies Act 2003 permits the Treasury, by regulation, to make 
provision for enabling any community benefit society to impose a lock on all or 
some of its assets.“* Both Acts also seek to bring the law on I&PSs into closer 
alignment with that applying to statutory companies. 

Whilst the sharper delineation of the two very different types of Society 
should help with the ‘branding’ problem noted above, making the lock on assets 
merely optional seems unfortunate. The public may know more clearly what type 
of Society they are dealing with, but they still cannot be sure it will be subject to 
an effective lock. Moreover, the problem remains that any I&PS, standing outside 
the architecture of the Companies Act, will be unfamiliar to many legal practi- 
tioners. Finally, the introduction of a legal form designed specifically for Social 


enterprises may further marginalise the I&PS. 


The Community Interest Company 


This leads us, then, to the second proposed change — the introduction of a new 
corporate legal vehicle for non-charitable social enterprises. The basic characteris- 

tics of this Community Interest Company’ (hereafter ‘CIC’) were foreshadowed 
in PAPB, and then developed, first in the subsequent consultation paper, Enterprise 
For Communities: Proposals for a Community Interest Company" (hereafter ‘EfC’?) and 
then in the Government's own response to the consultation exercise." Although 
these proposals have now been included in the Companies (Audit, Investigations and 
Community Enterprise) HL Bill (2003—04) 8, (hereafter ‘CAICE Bill’) that Bill actu- 








100 PAPB, para 5 35. 

101 PAPB, para 5.37. 

102 Sees 1. In MLE para 4.4, the Government declares that the Treasury 1s committed to taking for- 
ward the proposal for facilitating an asset lock in Community Benefit Societies. It also accepts in 
principle’ the recommendatons on name changes, the easing of share capital limits and farther 
updating of I&PS law in line with company law, but is to ‘undertake further work before deciding 
how to bring them into effect’ 

103 The Co—Operatives and Community Benefit Soceties Act 2003 introduces rules akin to those ın 
Companies Act 1985, s 35 (dealing with the capacity of the company/soctety, and the authonty of 
its agents) and s 36 (dealing with the execution of deeds and the entering into of contracts) whilst 
Industrial and Provident Societies Act 2002, s 2 gives the Treasury power to modify, by order, 
I&PS law so as to assimilate it with the law relating to companies. 

104 London. DTI, 2003, 

105 See Enterprise for Communities: Proposals for a Community Interest Company, Report on the public consulta- 
tion and the Government's intentions (London: HMTreasury & Home Office, October 2003) (hereafter 
‘Report on the public consultation). 
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ally gives little additional detail Most of the provisions are enabling’ ones, per- 
mitting the Government to introduce, by delegated legislation, detailed rules 
governing the operation of CICs. 

What we do know is that the CIC is to be incorporated under the Companies 
Act 1985, as a company either limited by shares or limited by guarantee but, in 
contrast to existing share/guarantee companies, its assets will be locked to prevent 
their distribution to shareholders/members.™” The importance of such a lock has 
already been emphasised, and its inclusion within the CIC form is indeed wel- 
come. Care must be taken, however, not to exaggerate the contribution to good 
governance such a lock is capable of delivering. For one thing, it is necessarily 
negative in nature; it says what the organisation is not about, rather than what it is. 
It tells us one thing that cannot be done with the organisations money, but not, 
positively, what the organisation should be doing with its resources. Furthermore, 
there is the danger that those in control of the organisation simply bypass a lock 
on assets through indirect distributions to themselves, such as excessive salaries for 
directors or managers, subsidised benefits for members, and so on. 

This danger, moreover, is likely to be especially acute for the CIC, for this rea- 
son. The Government’ review has also sought to address the difficulties not-for- 
profits face in raising finance. Of course, an asset lock ought in some cases to help, 
for it makes the CIC more attractive to philanthropic donors whose generosity is 
conditional on their donations remaining within the organisation. However, 
other sources of finance might be deterred by the lock — for example, those inves- 
tors who would be willing to support the enterprises aims, but who expect some 
return on their investment. The Government has attempted to walk a fine line 
here, pursuing the not-for-profit philosophy that is attractive to the philanthropic, 
without wholly alienating more commercial investors. It seeks to square 
this circle by permitting CICs to raise debt in the commercial markets at the 
going rate of interest, and to issue ‘investor shares’ with a capped rate of return." 
But these financing methods do seem to increase the risk of the asset lock being 
bypassed. 


Beyond the lock on assets 

Given these limitations in the asset lock, attention must turn to the wider govern- 
ance scheme to which the CIC is subject. How effectively does that ensure an 
appropriate use of corporate assets and the effective pursuit of the CIC’ purposes? 
One way in which it purports to do so is through the proposed ‘community ben- 
efit test’ to which CICs will be subject.” The test is satisfied if & reasonable per- 





106 CAICE Bill received its second reading ın the House of Lords on 8" January 2004. 

107 Strictly speaking, CAICE Bull, clauses 27 and 28, merely permit the introduction of regulations 
unposing such a lock; however, it seems most likely such regulations will indeed be introduced, 
since they go to the very essence of the CIC. 

108 See further EfC, 18-19, 29-30; Report on the public consultation, n 105 above, 15-22; Working Paper, 
Finance for CICS at http://www. dt. gov.uk/cics/pdfa/ finance. pdf (last visited 15 January 2004), Bank 
of England, The Financing of Soctal Enterprises: A Special Report by the Bank of Engiand (London: Bank 
of England, May 2003). 

109 See now CAICE Bill, clause 32(2). 
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son might consider that [the CICS] activities are being carried on for the benefit 
of the community’"° The test must be passed both on the application for registra- 
tion as a CIC," and then on an ongoing basis, with the Regulator for CICs 
enjoying an ongoing supervisory power.'* CICs will also have to report both to 
their own stakeholders, and to the CIC regulator, on how they are meeting that 
obligation.” 

Certainly, there is a strong argument for holding any not-for-profit company 
to its own chosen objects, so as to allow those forming such companies to entrench 
their original vision for the company and thereby bind both themselves and those 
into whose hands the company might later fall. The community benefit test’, 
however, goes beyond this, for it limits just what purposes those forming the CIC 
can themselves choose. For charities, this seems quite appropriate, given the public 
benefits charities enjoy. But for not-for-profits, which do not benefit from such 
subsidies, this insistence on public benefit seems quite undesirable, and for several 
reasons. First, there is the obvious difficulty in drawing a dividing line between 
acceptable and unacceptable purposes, creating uncertainty™ and the risk of 
injustice where two organisations with near identical purposes fall either side of 
the dividing line” The Government is clearly aware of this, emphasising that the 
test will be an objective’ one, promising to ensure ‘transparency’ by requiring the 
regulator to publish guidance on the test, and providing a right of appeal against 
the regulators decisions. All this, however, threatens to add complexity and cost 
to the registration process. 

Of course, these objections might be overcome if there were clear advantages in 
restricting the CIC form to public benefit orgamisations. But there are not. Three 
putative advantages might be suggested, but on reflection none is convincing.” 
First, it might be argued that it would simply be a good thing to encourage com- 
panies to benefit the public, and restricting the CIC form to those that do so is an 
effective way of achieving this policy goal. However, the idea that public benefit is 
a price to be paid for the concession of corporate status has, rightly, long ceased to 





110 ibid The Working Paper The Community Interest Test, (available at http /Ayww.dt.gov uk/cics/pdfa/ 
test. pdf (last visited 15 January 2004)) proposes that the test have two elements: whether a reason- 
able person could regard the purposes as beneficial, and whether such benefits will be provided to 
a sufficiently broad group. As to the second element, the Working Paper suggests (para 13) three 
potentially relevant criteria’ any charge levied by the CIC should not be purposefully set at a level 
which deters or excludes a substantial portion of the beneficiary group, the service should be open 
to all potential beneficianes and the beneficiary group should be coherent and logical. 

111 The test will apply both to new companies (see CAICE Bill, clause 33(5)) and existing companies 

lying to re-register as a CIC (see CAICE Bill, clause 35(4)). 

112 CE Bill, clause 38(3)(b). 

113 See BC, para 32; CAICE Bill, clause 31. 

144 Clause 32(4 of CAICE Bill provides that regulations might be introduced to specify activites 
which shall, or shall not, be regarded as being for the benefit of the community 

115 One area where fine distinctions will need to be drawn concerns political campaigning, which the 
Government intends to exclude from the definition of community/public benefit. See further 
Report on the public consultation, n 105 above, paras 31-37. Compare the position in relation to 
charities, discussed text to n 72 above 

116 See also Hansmann H.B ‘Reforming Nonprofit Corporation Law’ (1981) 12 U. of Penn. L Rev. 
497—623, 509-527., who notes the prevalence, in US law, of restrichons on the permissible 
purposes of not-for-profit compamies, but sumilarly finds such restrictions without merit. 
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hold sway.” It is now widely accepted that it is an appropriate regulatory policy 
to facilitate organisations to serve the merely private ends of their founders. Sec- 
ond, it might be argued that the state has a right to insist on this public benefit 
where it gives something in return. We accepted that this argument justifies a 
requirement of public benefit in relation to charities, for the state gives them, 
say, considerable fiscal privileges. For the CIC, however, the principal advantage 
the state will confer is that of incorporation itself, and this, as already noted, is not 
sufficient to demand a public interest purpose in return. 

Third, it might be argued that the public will, reasonably, assume that an orga- 
nisation that is called a Community Interest Company aims to serve the public inter- 
est, and so CICs should be required to do so in order to prevent the public being 
misled.” But, if true, this problem might easily be solved merely by changing the 
name of the vehicle. Against this, it might be countered that the public will 
actually benefit from knowing whether or not a company does indeed serve the 
public interest. Thus, the name serves a useful ‘badging’ purpose. However, this 
seems doubtful. It assumes that the public would more happily support any parti- 
cular CIC because they know that its purposes must fall within some broad defi- 
nition of public interest. However if, as now seems probable, the definition is to 
be sufficiently broad to encompass a wide range of social enterprises, it is unlikely 
to be sufficiently limited to provide this assurance to any particular supporter. A 
potential supporter will surely want to know not simply that the organisations 
objects fall within a broad definition of social purpose, but rather the particular 
objectives that the organisation has; whether it works with asylum seekers or with 
distressed gentlefolk, say. Finally, even if (implausibly) it were true that there is 
much to gain from ‘badging’ some enterprises as social, this ought to be in addition 
to, not substitution for, the provision of a legal form for not-for-profits generally. 
On this view, it would be far preferable to create a general legal form of a not-for- 
profit company, then within that provide for a specialist type of not-for-profit — 
the social enterprise. 


Other governance mechanisms for the CIC 


The CIC proposals do contain a number of other mechanisms aimed at improving 
governance within such companies. One such is by increasing the power and parti- 








117 Fora good account of this ‘concession’ theory of corporations, and for some compelling arguments 
against its use to explain or justify corporate regulation, see J. Parkinson, Corponste Power and 
Responsibility (Oxford: Clarendon, 1993) 25-32 

118 It might also be argued that the targeting of some forms of tax relef or Government aid towards 
enterprises that benefit the local community similarly provides no reason for building such a 
requirement into the legal form. Separate legislation can specify its own conditions for the grant- 
ing of such government largesse, regardless of the legal form the enterprise has adopted. For a brief 
note on current schemes, sce Working Paper: Finance for CICs, n 108 above, Appendix 3, 

119 It might also be argued against this point that the public will be more influenced by the ‘Company’, 
rather than the ‘Community Interest’, aspect of the name, believing that any company is typically 
‘commercial in its motivahons. 

120 See Report on the public consultation n 105 above para 28: the test of community/public benefit will 
be ‘[mlJaterially wider than the charitable test of public benefit, because of the ‘reasonable person! 
mechanism’ 
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cipation of the CIC} non-member stakeholders. This might seem to be particularly 
important for CICs, given the proposal to ‘limit investor voting rights to below 25 
per cent of the total." Such a limitation seems entirely appropriate (in view of the 
need to focus the CIC on the interests of its beneficiaries), but it does threaten to 
leave a still greater vacuum of accountability within the company. The Govern- 
ment’ proposals to fill this vacuum by increasing the powers of others stakeholders 
are, however, exceedingly modest. So, EfC noted that ‘[i]t is Government policy to 
encourage all organisations to engage with their stakeholders’, but then accepted 
that ‘there can be a tension between the active involvement of stakeholders in the 
governance of a company, and the freedom of its directors to act? * The possibility 
of a‘statutory requirement to seek the views of stakeholders’ was canvassed, but this 
possibility apparently generated the greatest opposition of all the Government’ 
proposals. In consequence, the Government suggests merely that the Regulator 
will promulgate good practice in engaging stakeholders’, and that companies will 
have to report on whether they comply, or explain why they do not.™* 

The other governance mechanism worth noting is the supervisory role of the 
CIC Regulator.” Her functions are numerous” and, taken together, appear a 
formidable array of regulatory powers, well capable of providing a strong check 
on those running CICs. However, on reflection, the effectiveness of this regime 
looks more doubtful. The various Government reports are replete with references 
to the need to maintain a ‘light regulatory touch’,*’ coupled with a touching faith 
in the belief that the ‘selfselecting’ nature of CICs will make misbehaviour a 
rarity.* This is reflected in CAICE Bill, where the Regulators ‘powers should 
be exercised only to the extent necessary to maintain confidence in [CICS] 
Moreover, the substantive misbehaviour that a Regulator will be able to pursue 
will largely be defined by existing company law rules. Yet, these rules have hardly 
proved a model of effectiveness in relation to commercial companies, and are 
likely to fare even less well in relation to social enterprises. Two examples should 
suffice to illustrate the points made here. The first takes us back to the issue of 
‘pack-door distributions. In relation to commercial companies, this problem has 





121 Report on the public consultation, n 105 above, para 10.9, emphams added. Investor shareholders would, 
however, enjoy greater voung rights on matters affecting their investment ~ such as, for example, 
altering the nghts attached to their shares See EfC Technical Note 8. 

Para 33 


122 

123 Report on the Public Consultation, n 105 above para 92 

124 Para 9.12. CAICE Bull contains no provisions requiring engagement with stakeholders On the 
‘comply or explain’ approach in corporate governance, see C A. Ruley, The Jundificanon of 
Corporate Governance’ inJ de Lacy (ed) The Reform of United Kingdom Company Law (London: 
Cavendish Publishing, 2002), 184-185. 

See further Working Paper: The CIC Regulator available at http:/jwww.dt gov uk/cics/pdfs/regula- 
tion. pdf (last visited 15 Jannary 2004). 

They include approving applications for registration as 2 CIC, investigating the affairs of CICs, 
requiring their accounts to be audited by a qualified auditor appointed by the Regulator, bringing 
civil proceedings ın the name of the CIC, appointing directors, or a manager, to a CIC and remov- 
ing directors therefrom, vesting CIC property in the ‘Official Property Holder’, reordering the 
interests of members of a CIC, petttoning for a winding up or applying for the dissolution of 
the CIC. 


5 


5 


127 See, for example, on the public consultation n 105 above para 12.8. 
128 See Working Paper, CIC Regulator, n 125 above para 8 
129 See s380) 
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arisen typically through excessive levels of remuneration for directors (including 
overly-generous payments on loss of office)? The rules and doctrines of 
company law (such as the fiduciary duties of directors) have proved remarkably 
ineffective at controlling such practices, yet CAICE Bill proposes no further sub- 
stantive rules to deal with this issue for CICs. Second, the working paper on the 
role of the regulator specifically excludes claims of managerial competence from 
the Regulator’s remit, yet lack of competence (as opposed to a lack of loyalty) 
seems, in practice, the more pressing governance problem. 

In respect of commercial companies, it is noteworthy how much attention has 
been given to issues of internal corporate structure, especially the role and func- 
tion of the board of directors. For Listed companies, such matters have been 
addressed by a voluntary code of practice (the ‘Combined Code’). The CIC pro- 
posals are largely silent on such matters. Jt was suggested in PAPB that CICs 
would be expected to comply with the same principles as those found in the 
Combined Code™ but this was not mentioned in EFC. In any case, if the ‘volun- 
tary code’ route is to be chosen for CICs, careful thought will need to be given to 
the pressures for compliance with any such code, for we certainly cannot assume 
that the same pressures will obtain as exist for Listed companies. 

Whatever its strengths or weaknesses, there is a further sense in which the CIC 
remains, deliberately, a limited form. It is not intended to be used by charities, in the 
sense that a charity that uses the CIC form will cease to be treated as a charity. 
Instead, charities are to be given their own specialist form, and to that we now turn. 


THE CHARITABLE INCORPORATED ORGANISATION 


Although first advanced in March 2000, the proposals for the ‘Charitable Incor- 
porated Organisation’ (hereafter, ‘CIO’) also remain fairly sketchy and will, there- 
fore, be treated only briefly here. Unlike the CIC, it seems that the CIO will be 
a vehicle quite separate from the company limited by shares or by guarantee. It 
will be available either with a membership (who will enjoy limited liability) or 
as a foundation’ without members. Registration will be handled not by the 
Registrar of Companies, but instead by the Charity Commission, and the latter 








130 The Literature on directors’ remuneration is too voluminous to ate, but see for example, the wrt- 
ten statement by the Secretary of State for Trade and Industry, HC Deb vol 418 col 51-52WS 25 
February 2004. 

131 n1 above. 

132 PAPB (para 5.26) The Combined Code 1s a voluntary code of practice applied to Listed companies, 
see Riley, n 124 above 

133 It must also be doubted whether the content of a code designed for Listed companies could unpro- 
blematically be transferred to not-for-profits. 

134 In Modem Company Law for a Competitive Economy. Developing the Framework London’ DTI, 2000 
chapter 9. 

235 A details for the CIO (then provisionally called a Charitable Incorporated Institution) can 
be gleaned from Skeleton Inst ucttons for the Drafting of a Charitable Incorporated Institutions Act/Legisla- 
tion, published as a background paper to the Modern Company Law Review, at http://www do 
gov uk/cld/charreg pdf (last visited 15 January 2004). See also Advisory Group to the Charity Commis- 
ston, Report: Charitable Incorporated Organisation (2001) at http./Avww.charity-commusnon. gov uk/ 
enhancingcharities/incorporg.asp (last vinted 15 January 2004), and F Qunt ‘A New Chantable 
Incorporated Vehicle’ (2000) 6 CLPR. 199-209. 
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will also have regulatory oversight in respect of such matters as the filing of 


accounts. 

Given the availability of the CIC form, what will be gained by the introduc- 
tion of an additional vehicle targeted specifically at charities?* Several benefits 
have been claimed. First, it is argued that it might avoid the problem of double- 
regulation. Currently, charities that incorporate as, say, guarantee companies are 
subject to two overlapping bodies of regulation — the one emanating from com- 
pany law, the other from charity law. Sometimes, this results in duplication — as 
for example, where charitable companies must submit accounts both to the 
Registrar of Companies and to the Charity Commission. And sometimes it 
results in a potentially confusing clash between the two bodies of rules.” Second, 
it should allow the charitable form to be developed as a more specialised vehicle, 
rather than as one that must fit a much more diverse group of (both charitable and 
non-charitable) not-for-profits. In this regard, for example, it has been argued that 
the ‘internal structure’ of the CIO can remain fairly simple, reflecting the reality of 
most charities’ internal organisational structures. Third, by developing the CIO as 
a legal vehicle outside the ‘stable’ of statutory companies, it will not be tainted by 
their commercial values. 

The lack of detail in the proposals to date makes evaluation of these benefits 
inevitably speculative. Certainly, however, there seems much to commend the 
development of more specialised corporate vehicles for clearly identifiable classes 
of corporation; and charitable companies may well qualify as such. Developing 
this structure outside that of the statutory company framework, however, looks 
problematic. For one thing, the problem of double-regulation could be much 
reduced by greater co-ordination between the Registrar of Companies and the 
Charities Commission. Further, by standing outside the architecture of the statu- 
tory company the CIO may also suffer from the same problem of unfamiliarity as 
does the I&PS. Whilst it is argued that the separation of the CIO from the statu- 
tory company framework will ensure that it avoids the ‘baggage’ of company law, 
this seems highly undesirable. CIOs will be companies. They will encounter all 
those problems that are inherent in the corporate form. To forego the collective 
experience of company law in addressing and resolving those problems would be 
most unfortunate. Finally, offering a specialised form for charities will certainly 
help to differentiate charitable companies from other companies, including CICs. 
But the gain to charities may be a loss to CICs, who may perhaps find that they 
are less highly regarded, and therefore less trusted, by the public for not being 
‘true’ charities. 








136 The question might also be turned around, to query the utility of the CIC form grven the aval- 
ability of the CIO. To be sure, the CIC will remain of value to those social enterprises that are 
charitable but do not wish to register as such, or to those that are not charitable and therefore do 
not have the option of choosing the CIO form. However, the latter category 1s likely to be rela- 
tively small so long as 2 pre-requisite for registration as 2 CIC 1s the satisfying of the tommunity 
interest test’, given its overlap with the test of charitable purpose 

137 A good example of this would be the posmble conflict between the duties imposed on directors 
and those imposed on chanty trustees See farther P. Luxton, The Law of Charities (Oxford: OUP, 
2001) 16-22 
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CONCLUSIONS 


The Government’ reform of the not-for-profit sector is both timely and thor- 
ough. The growing importance of the sector has been widely acknowledged, as 
has the failure of the legal regime to keep up with its changing circumstances and 
modern requirements. Many of the proposed reforms emanating from the reports 
and consultation papers considered in this review are likely to contribute posi- 
tively to this necessary modernisation of not-for-profit law. 

As noted above, the dominant goal behind the modernisation project seems to 
be to ensure that the sector delivers on its commitment to ‘public benefit’. This 
was perhaps most evident in the tightening of the definition of charity, but was 
seen too in other reforms aiming at greater public accountability of charities, and 
in the limiting of the availability of the new Community Interest Company to 
those organisations that provide a public benefit from their activities. This note 
has argued, however, that a more discriminating approach to this requirement is 
needed than the project has achieved. 

For charities, a requirement that they bestow benefits upon a sufficiently broad 
section of the public is quite properly imposed, for this is a price legitimately 
demanded for the fiscal subsidies and privileges charities enjoy. The proposals for 
reform, however, seek to apply this public benefit requirement to the not-for- 
profit sector more generally, notwithstanding that it does not enjoy the fiscal sub- 
sidies and privileges of charities. What is supposed to be a facilitating development 
becomes a regulatory one. Not-for-profits are compelled to deliver the public 
benefit demanded of them, or forego the advantages and help that the new cor- 
porate form promises to deliver. 

‘To be sure, no organisation will be compelled to become a CIC. The Govern- 
ment has at least given something to those not-for-profits prepared to commit 
themselves to satisfying the public benefit test, and it might be urged that it ought 
not then to be condemned for failing to help those organisations who refuse to 
make that commitment. But a Government truly determined to facilitate the 
whole not-for-profit sector ought to recognise the importance of such help, even 
when it ‘merely’ supports the private actions of not-for-profits. It hardly needs 
pointing out that Government does just that when it provides suitable legal forms 
to enable for-profit firms to flourish. 
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Tempered Hope? A Qualified Right to Know One’ 
Genetic Origin: Odièvre v France 


Dr. Thérèse Callus* 





Traditionally accepted by presumption, our genetic origin is now a matter of 
scientific truth. Yet access to this truth may be difficult to obtain and indeed, in 
some circumstances the law provides for the truth to be dissimulated. The case of 
Odiévre v France’ illustrates one situation in which the national law of a European 
union State allows for the biological origins of a mother to be denied and for her 
maternity to be kept secret from her own child (anonymous birth).? Other situa- 
tions are more widespread across Europe and involve the use of anonymously” 
donated gametes in assisted reproduction. In all of these cases, the resulting child 
is left with a blank page as to his or her genetic origins.* Yet in Odiévre v France, the 
European Court of Human Rights reiterated the existence of a right to know one’s 
genetic origin and the circumstances surrounding one’ birth. However, the effec- 
tiveness of this general right as applied by the Court in the case of anonymous 
birth, is limited. By relying on the diversity and evolution of different national 
laws, the majority of the Court found that the French law relating to autonomous 
birth? did not violate the right previously recognised for an individual to obtain 
information relating to his or her identity and development (I). Although the par- 
ticular facts of the case may justify this judgment, it remains to be seen whether 





"School of Law, University of Reading. 


1 Odlévre v France, [2003] 1 FCR 621 The potential serous repercussions of the case can be felt by the 
fact that the third section of the Court who was initially seized of the affair, transferred ıt to the 
Grand Chamber of 17 judges, as provided for ın article 30 of the European Convention Article 30 
states that when a case raises a serious question relating to the interpretation of the Convention or 
when the solution may contradict existing case law, 1t should be transferred to the Grand Chamber. 

2 ‘Anonymous birth’ has its ongins ın 217% Century practice which allowed women to abandon ther 
child secretly ın a revolving tour’, often run by a convent. After the French Revolution, the law 
provided that free medical care should be provided for the mothers to give birth safely without her 
having to legally recognise the child as hers. The current law on anonymous births 1s found in 
article L 222-6 Code de Paction sociale et des familles, Articles 341 and 341-1 Code civil further provide 
that although a child can seek a legal declaration as to its mother, this will not be possible where the 
mother has requested an anonymous birth. 

It 1s to be noted that the adjective Snonymous’ only applies between the donor and the recipient 

the clinic who organises the donation obviously can identify the donor and recipients Thus, it 1s 

rather a question of than anonymity 

4 “Without roots, a part of yourself has been amputated’ declaranon made by Pascale Ochévre 

following the dismussal of her applicanon to the European Court of Human Rights reported in 

the French daily, Le Figaro, Puday 14 2003 

Law no. 93-22 of 8th January 1993 inserting Articles 341 and 341-1 Code avi! and the Law no 2002- 

93 of 22™ January 2002 relating to access by adopted persons and people in State care to informa- 

tion about their ongins 
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the reasoning can be extended to other situations, such as for offspring born 
through artificial insemination by donor. An analysis of the judgment suggests 
that it is unlikely to be the last word on the matter (II). 


I A QUALIFIED RIGHT TO KNOW ONE'S GENETIC ORIGIN 


Pascale Odiévre relied on a developing trend in the case law of the European 
Court of Human Rights to support her claim that French law violated her right 
to a private life by preventing her from obtaining information relating to her 
genetic parents and other blood relatives (A). Yet despite recognising such a right, 
the court rejected its exercise where it would effectively result in placing an 
obligation to divulge on another (B). 


A) EXTENDING THE SCOPE OF PRIVATE LIFE 
(i) The facts 


Pascale Odievre was born in 1965 in France and shortly after her birth, she was 
placed in care. Her mother had requested that she give birth anonymously and 
that no indication should be made on the birth certificate as to her identity. Pascale 
was subsequently adopted and at the age of 25 she applied to consult her file held 
with the State Welfare Service. In her file, she learnt that she had been born to 
cohabiting parents and that her father was at the time married to another woman. 
It was noted that her mother was ambivalent towards the baby and that she agreed 
with the father that they should not keep her, and furthermore, that the birth 
should be kept a secret. Pascale’s file contained a brief description of her parents 
but information as to their identity had been deleted. 

Eight years later, Pascale applied to the local court for civil matters (Tribunal de 
Grande Instance) for the release of information on her birth and her siblings. The 
local court declined jurisdiction and held that her application should have been 
made to the administrative court. However, the Court did state that in any event 
her application was likely to fail, as the disclosure of information would contra- 
vene the law relating to anonymous births.” Consequently, Pascale applied to the 
European Court of Human Rights as all domestic actions had effectively been 
exhausted: even if she had applied to the Administrative court, the law of 8® 
January 1993 prohibited the Authorities from releasing any information. 


(ii) The engagement of article 8 of the European Convention of Human Rights 


Pascale Odiévre claimed that her request for information fell within the scope of 
article 8 of the European Convention of Human Rights insofar as her identity 








6 In France, there us a clear distinction between civil and administrative law Any matters concerning 
the institutions of the State, as the Welfare service in this case, must be dealt with by the adminis- 


trative jurisdiction. 
7 n5 above. 
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was an integral part of both her private and family life. She invoked the case of 
Bensaid, where it was held that article 8 protects a fight to identity and personal 
development and the nght to establish and develop relationships with other 
human beings and the outside world.® According to the applicant, French law 
prevented her from establishing ties with her blood relatives by umposing a 
system of confidentiality. She daimed that the authorised secrecy which denies 
the disclosure of information even when it was available, violates her right to 
acquire information relevant to her identity and necessary for her psychological 
and emotional stability. Indeed, the French law allowed a mother to be the sole 
arbiter over whether this vital information would be revealed or not. In the absence 
of any independent body that could assess the reasonableness of the mother’s refusal 
to divulge, the applicant claimed that the national law constituted an interference 
with her recognised right. She relied on the case of Gaskin’ to suggest that the 
State should provide a mechanism for an independent third party to intervene 
should the information holder withhold consent to divulge without just reason. 
Although the French Government conceded that the notion of private life 
under the Convention could encompass information relating to an individuals 
physical and social identity, the Government maintained that the information 
sought by the applicant did not concern her private life, but rather the identity of 
the blood relatives. However, ıt was precisely the fact that there could not be said 
to be any ‘family life’ between the genetic mother and the applicant by the mere 
existence of a genetic tie, that article 8 was not engaged.” Should the court reject 
this claim, the Government nevertheless argued that the law providing for anon- 
ymous birth was aimed at protecting the health of both the mother and the child 
and as such would fall within the exceptions provided for in paragraph 2 of article 
8. Before considering the national law, the European court found that contrary to 
the arguments presented by the Government, article 8 was indeed engaged. The 
identity and origins of the applicant clearly related to her private life. The Court 
asserted that the particularly nebulous ‘family life’ was not engaged in this instance 
because the applicant's family is clearly her adoptive one. She did not seek to call 
into question her relationship with her adoptive > parents, but rather ‘in the name of 
biological truth, to know her personal history’. However, as one commentator 
has pointed out, this may not be so clear-cut where the applicant 1s still a child and 
may indeed, clam that her potential family life is in question.’* Concentrating on 
the ‘private life’ element, the Court stated that the Convention protects the vital 
interest in obtaining information to establish the truth surrounding one’s birth 





8 ta EA E E 

9 Gaskin v UK (1989) 12 EHRR 36 

10 According to the French Government, the mere emstence of a genetic tie with someone who had 
abandoned her as a baby was not sufficient to establish the existence of a family. There needed to be 
close personal ties which it held were not present between Pascale and her birth mother. Thus, there 
A ee y bie Marckx v Belgium (1979) 2 EHRR 330. 

11 Odièvre op cit 

12 K. Scherwe, E eee A suitable export from France to Germany ? (2003) 
Intemational Family Law 144. Moreover, in a case regarding disclosing to the natural father the exis- 
tence of the child and the mother’s intention to put him up for adopton, Holman J. held that it 
must be ‘assumed that family life was concerned, even where the father knew nothing of the child 
at that stage. Z County Counal v R [2001] 1 FLR 365. 
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and the identity of one’s parents. As an integral part of one’s private life, the court 
reiterated that ‘people have a right to know their origins, that right being derived 
from a wide interpretation of the scope of the notion of private life. It may 
nevertheless be highlighted that on this question, the case law of the Court is not 
without uncertainty as to whether there can indeed be said to be a right to obtain 
information about a genetic parent.” We shall return to this point below when we 
consider the application of the reasoning in Odièvr to the situation of donor off- 
spring. 

Having succeeded in having her right to know her genetic origins recognised 
by the Court, the applicant was then to find that the exercise of her right could 
not be absolute. 


B) ACHIEVING A BALANCE: THE RIGHT TO KNOW CANNOT 
IMPOSE A DUTY TO DIVULGE 


The Court expressly recognised the need to achieve a ‘fair balance’ between com- 
peting interests.” In this case, there was not only the question of Pascale Odiévre’s 
right to know about her personal history, there was also the birth mother’s interest 
in remaining anonymous, guaranteed under French law in order to protect her 
health by enabling her to give birth in appropriate medical conditions.” In reject- 
ing the exercise of the applicant’ right, the majority of the Court based its reason- 
ing on two factors: each States margin of appreciation in securing compliance 
with article 8 and consequently the diversity and current evolution of national 
laws on the question of identifying genetic parents; and the provisions laid down 
in the French law of 22"¢ January 2002. 


(i) Margin of appreciation and lack of consensus among metnber States of the 
Council of Europe 


The Court appears to place substantial emphasis on the States margin of apprecia- 
tion as to the choice of means calculated to secure compliance with its duties 
under the Convention. It is well established that article 8 requires not only that 
States refrain from interfering with the rights secured thereunder, but also that 
the State may be called upon to effectively enable their respect.* One considera- 





13 Mileulic v Croatia [2002] 1 FCR 720 ated in Odlevre 

M nXY&Zv UR 1997) 24 BER R 143 the Enopess Court of Human Rights stated that there was 
no general agreement between the States of the Council of Europe as to whether it was im the 
interest of a child conceived by donor insemination for the donor to remain anonymous, or for 
the child to know hus identity” P Malaurie, ‘La Cour européenne des droits de Phomme et le “droit” 
de connaftre ses origines (2003) JCP (ed. G) 1120 

15 Moreover, it is important to note that the Court gives no definition of ‘identity’. This may 
ultimately prove to be crucial in articulating the content of the proclaimed nght to information 


betray ie but analyms of this exceeds the scope of the present case commentary. 
z Sat Gbo Pus 


iB ae Sheffield and Horsham v UK (1999) 27 EHRR 163. 
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tion that the Court will address is whether there can be said to be a consensus 
amongst the contracting States as to how a particular issue is to be dealt with. As 
far as anonymous birth is concerned, the majority judgment states that ‘most of 
the Contracting States do not have legislation which is comparable to that applic- 
able in France’. However, the Court notes that there are a variety of practices 
which at least allow for ‘discreet’ birth and that the debate on anonymous birth 
has reopened in some countries. Consequently, ‘in light not only of the drversity 
of practice to be found among the legal systems and traditions but also the fact 
that various means are being resorted to for abandoning children, the Court 
concludes that States must be afforded a margin of appreciation to decide which 
measures are apt to ensure that the rights guaranteed by the Convention are 
secured to everyone within their jurisdiction.” 
ge a concurring opinion of one judge of the European court felt that 
E ad to be given to the margin of appreciation should not be overesti- 
His opinion stresses that once article 8 is engaged, the crucial considera- 
tion must be whether the paragraph 2 defence is satisfied. The majority did indeed 
go on to consider whether the prima facie violation of Pascale’s right could be 
justified under the Convention. The existence of legislative provisions which had 
as their aim one of the objectives identified in paragraph 2 provided the second 
justification for the relative effect of the applicant’ right to information pertaining 


to her genetic origins. 





(ii) The French law of 22™ January 2002 


In order to satisfy article 8(2), the restriction which is necessary ın a democratic 
society to protect the identified public interest, must be provided for by the law. 
The principle of anonymous birth has most recently been reiterated in the legis- 
lative reform of 2002. However, the legislation also aims (1) to encourage the med- 
ical team to persuade mothers to keep their babies and to inform them of welfare 
aid available; and (ii) to improve the situation of children born to anonymous 
mothers so as to facilitate and encourage the transmission of information concern- 
ing their genetic origins” To this end, the law of January 2002 established a 
National Council for Access to Information on Personal Origins which can act 
as an intermediary between birth mothers and abandoned children.” Neverthe- 
less, the law reaffirms the superiority of the mother’s right to decide whether she 
agrees for information to be divulged to her offspring or not. In the face of her 
refusal, the law does not provide any mechanism for the offspring to enforce their 
right to know their genetic origins. Yet the establishment of the Council which 
provides for the possibility for offspring to obtain information as to their personal 
history coupled with the diverse approaches in other States, means that the majority 





19 ibid Para 47 

20 Para 73 per Lord Walker. 

21 For a commentary on the law, see B. Mallet-Bricout, ‘Réforme de Paccouchement sous X: quel 
équilibre entre les droits de Penfant et les droits de la mère biologique ? (2002) JCP 1119. 

22 However, this 1s little comfort 1f the mother has declined to leave any information or refuses to 
allow information which she had left to be given to the child. 
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of the European court found that given the ‘complex and sensitive nature of the 
issue of access to information about one's origins’ the law adopted i in France did 
not exceed the margin of appreciation allowed for each State. 

The Court then had to address the question of whether the restriction pro- 
vided by the law was for one of the purposes identified in paragraph 2 of article 
8. In the instant case, the French Government claimed that the very practice of 
anonymous birth has as its aim the protection of the health of both the mother 
and the child and thus serves a general public health interest. If the law did not 
provide for such a practice, the French Government claimed that there would be 
many more clandestine abortions and mothers giving birth secretly would do so 
without access to medical care. The majority of the Court elaborated on this and 
identified the principle behind anonymous birth as being that of respect for the 
sanctity of life: by allowing mothers in distress to give birth anonymously, the life 
of a baby is saved who otherwise may have been aborted. It was held that the 
system of anonymous birth as provided for by French law legitimately served this 
aim. 

Although the arguments identified above were convenient for the majority to 
shelter behind, a further analysis of the judgment shows how fragile the reasoning 
of the Court actually is. Not only is it inconsistent within itself, it is also unsuita- 
ble to apply by analogy to the situation of offspring born through donor insemi- 
nation, looking for their genitors. Given the current debate on this latter issue” 
and pending associated judicial review cases™, it is likely that the reasoning of the 
European Court will need to be refined. 


II A SUSTAINABLE SOLUTION ? 


Even within the confines of the specific question of anonymous birth, the major- 
ity opinion of the Court is composed of differing analyses. Coupled with the fact 
that it is a relatively small majority (ten to seven) it is apparent that the reasoning is 
far from watertight (A). This leads us to suggest that the judgment is unlikely to 
resist further application to other situations (B). 


A) A LACK OF CONSISTENCY IN THE MAJORITY JUDGMENT 


We have seen that the majority relied on the lack of consensus of the contracting 
parties to allow France to exercise a certain margin of appreciation when dealing 





23 dt Para 49. 
though no evidence 1s put forward for this claim, the same argument has been used by the Eng- 
lish courts. In Z County council v R (above) Holman J. held that 1f the mother divulged information 
relating to the idenuty of the father in confidence, then this confidentiality must be maintained. 
Otherwise, there would be a feal risk that more pregnant women would seek abortions or give 
birth secretly, to the msk of both themselves and their babies’. 

25 The UK Government announced ın January 2004 that ıt plans to reform the law relating to donors 
to enable their identity to be made known to the offspring at age 18: see declaration of review of the 
1990 Act at www.dob.gov.uk (Last visited 13 May 2004) 

26 R (on the application of Rose) v Secretary of State for Health [2002] 3 PCR. 731. 


© The Modem Law Review Lumred 2004 663 


‘Tempered Hope 


with the right of access to origins. Yet in its assessment of comparative law, the 
court appears to announce that there is a majority agreement in European domes- 
tic law that mothers cannot give birth anonymously: ‘it is relatively rare for mothers 
to be entitled to give birth anonymously under European domestic legislation’ 
(para 19). However, in the same paragraph, the court recognises a ‘current 
rend... towards the acceptance...at least of a right to give birth “discreetly”’. There 
are two inconsistencies here: first how can there be no consensus when anon- 
ymous birth 1s relatively rare’ and yet there be a current trend towards if not anon- 
ymous, then discreet, birth ? Second, there must surely be a difference between 
anonymous and discreet birth: discreet birth does not imply that the mother’s 
identity does not figure on the child’s birth certificate or in her records. Conver- 
sely, anonymity can ultimately deny that any information be available. Discretion 
allows for factual, temporary secrecy; anonymity is organised by the law and is 
permanent. More importantly, the reasoning of the court is based not on an 
analysis of current practices in different States, but rather on debates which have 
taken place as to the possible adoption of a system of anonymous births. It is 
questionable whether the Court should engage in such prospective analysis and 
furthermore, whether this crystal-ball gazing should serve as a basis for its 
judgment.” 

In the present case, the French Government relied on the respect for life prin- 
ciple, a principle of general public importance as provided for in article 8(2), 
claiming that anonymous births prevent clandestine or unwanted abortions, and 
ensure protection for the health of the mother and the baby. The dissenting judg- 
ment clearly highlights the weaknesses of these unsubstantiated arguments. Given 
the fact that anonymous birth is rare’ in most countries, does it mean that where it 
does not exist, respect for life is not assured ? This is an unsustainable claim. If it 
had some validity in the historic reasons for anonymous birth (where the shame 
of illegitimate birth, or poverty may indeed have led some women to abort or 
give birth in secret before abandoning the child) any such justification is surely 
moribund in the Europe of the 21* Century. 

Reliance on the superior right to life camouflaged the lack of any real consid- 
eration of the competing rights and interests at stake. Moreover, there is not even 
any consistency with respect to the rights that should be balanced with each other. 
According to the concurring judgment of Judge Rozakis, the balance is between 
‘the competing interests of the applicant on the one hand, and of the democratic 
society on the other’. However, the majority and the dissenting judges identify 
the balance to be between the rights of the offspring, the mother and potentially 
other third parties such as half siblings It is here that the court must examine 
whether a fair balance has been struck between competing interests’ (para 6). The 
dissenting opinion goes on to note that such a balancing is impossible because the 
French law of 22°4 January 2002 allows the mother to mamtain a veritable veto 
over whether the offspring will be able to have access to information .that 








27 According to one commentary, the notion of consensus for the European court 1s bf variable 
geometry’: A. Gouttenoire-Cornut and F Sudré, ‘La compatibilité avec la Convention EDH de 
Taccouchement sous X’ (2003) JCP I0 049 
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concerns him or her.” Moreover, the mother’s power also negates the possibility 
for her other natural children to know of the existence of their sibling. This is an 
important consideration, and one with which the majority judgment is also at 
odds. Indeed, in its majority judgment, the court said it would need to consider 
the interests of the applicant's natural blood relatives and the need to protect them 
from the potential risks that could flow from ‘non-consensuaP disclosure. Yet hav- 
ing refused that the family life of the applicant was not in issue — she was ‘happily’ 
adopted — the Court then goes on to include consideration of the rights of the 
natural blood relatives. This may appear somewhat inept for two reasons. First, 
given that the court had found that the applicant’ family life was not engaged, it 
cannot be sustained that the family life of her blood relatives could be jeopardised. 
Second, if then it is on the basis of the private life of her blood siblings, it may be 
questioned whether the State has a duty to positively allow all the parties the 
opportunity to know of each other’ existence. The dissenting judges clearly felt 
that this was a sustainable claim and that by allowing the mother absolute control 
over divulging the birth of the child could indeed amount to a violation of a third 
party’s rights under the Convention. 

It is arguably the lack of consideration of the potentially conflicting interests 
that makes the judgment in Odièvre particularly vulnerable. This can be clearly 
illustrated by extending the application of the reasoning to situations other than 
the case of anonymous birth, for example, the right for children conceived 
through donor insemination to acquire access to information about their genetic 
origins. 


B) BEYOND ODIEVRE 


“The issue of access to information about one’ origins concerns the essence of a 
person’ identity’ (Dissenting judgment para 3). Despite such recognition of the 
importance of having knowledge about one’s genetic and social origins and iden- 
tity, the law ın many European countries provides for the dissimulation of the 
truth for children born through assisted conception with the use of donor 
gametes. The Human Fertilisation & Embryology Act 1990 provides for the offi- 
cial concealment of the circumstances surrounding the birth by allowing a person 
to be named on the birth certificate as the father when they have no genetic tie to 
the child at all”? A child may not even know he or she is the result of assisted 
conception if the social parents decide not to inform the child of the circum- 
stances surrounding his or her birth. 





28 The dissenting judgment states: '...1n the absence of any machinery enabling the applicant’ nght 
to find out her origins to be balanced against competing rights and interests, blind preference was 
inevitably given to the sole interests of the mother’ Odievre op cit. para 18 

29 Ofcourse, this may also be the case in ‘traditional conception’ whereby the mother allows a man to 
believe he is the father in registering his name on the birth certificate, even 1f it is not the case. For 
the purpose of this discussion, the example of sperm donation will be used This does not mean that 
women are not in some circumstances also identified as the mother on the birth certificate even 
though it was not their own eggs that were used. 
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The 1990 Act requires that the identity of gamete donors remain anonymous to 
both the parents and children involved. However, unlike the case of anonymous 
births in France,” the identity of the donor is known and kept by the Authority. 
It is thus rather the identity which is kept secret from the offspring and parents. At 
the time of the Warnock report,” it was suggested that although the identity of 
the donor should remain anonymous, it may be beneficial to indicate on the 
child’s birth certificate that she was born with donor sperm.” This would alleviate 
the child being brought up in the false belief that she was genetically a child of her 
parents. However, the 1990 Act did not include such a provision and it remains up 
to the parents whether they tell their child about the circumstances surrounding 
her conception.” Where the child does know, the UK law precludes the child 
from obtaining identifying information about the donor. The 1990 Act provides 
that Regulations may stipulate that a certain amount of information may be made 
available to the child but that this cannot include information which would iden- 
tify the donor. In light of documented distress experienced by children who are 
unable to obtain such information,” it was only a matter of time before a claim to 
the right to know one’s genetic origin was evoked under the European Conven- 
tion on Human Rights. 

One such case is currently before the High Court.” The applicants have been 
granted leave to seek judicial review of the secretary of State’s decision not to take 
action as requested by the applicants under the 1990 Act to adopt regulations 
which would allow for donor offspring and parents of children born through 
donor insemination, to acquire some information as to the genetic parents and 
for the establishment of a contact register. Scott-Baker J held that this is a case 
dealing with ‘identity’ of the offspring and that information relating to a person's 
genetic father goes to the very heart of their identity and to their make-up as 

peopl? (para 33). Accepting the Court’ assertion that the right to a ptivate life 
udes having access to certain information relating to one’ genetic origins, the 
anti lies in establishing whether donor anonymity (i) violates this nght and 
(ai) if so, whether the justifications relied on in Odievre can be said to apply to these 
circumstances. Given the reiteration of the ‘right’ to know one’s genetic origin 
(without identifying what this entails), it appears that any system that organises 
anonymity or secrecy of genetic parents does indeed violate article 8 It then falls 
to consider whether any of the arguments accepted by the European Court in 
Odievre to justify this violation, can equally be said to apply here. 








30 Where the mother may refuse to record her identity at all, even confidentially just for the file. 

31 Report of the Commission of Inquiry into Human Fertihsation & Embryology, M. Warnock, Cmnd 9314 
London: HMSO, 1984. 

32 ibid para 4.25. 

33 It is important to note, that even if the law does not arrange anonymity of gamete donors, as 1s the 
case in Sweden, research studies have shown that a very high proportion of parents deade not to 
tell the child about the method of conception, thereby denying full efficacy to the openness 
encouraged by the law: C. Gottheb Lalos O and F Lindblad ‘Disclosure of DI to the Child: The 
Impact of Swedish Legislanon on Couples Attitudes (2000) Human Reproduction vol 159, p 


2052 
34 See A. McWhinnie, The case for greater openness in AID’ in AID and After, London BAAR 1984. 
35 Rion the application of Rose) v Secretary of State for Health [2003] above, note 26. 
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(i) Diversity in national laws and margin of appreciation 


Before considering the exercise of the margin of appreciation, it is necessary to 
consider whether there may be any justification under article 8(2) for the prima 
facie violation of the right to know one’s genetic origin that donor anonymity 
provokes. 

Anonymity is expressly imposed by the 1990 Act. The question remains, 
however, to know whether it purports to protect one of the listed principles in 
paragraph 2 of article 8. The difficulties identified with sustaining the argument 
that the justification for anonymous birth is for the protection of public health 
and respect for life, are exacerbated ın this context. Even with contortion, the 
same justification cannot be extended to gamete donors. The only potential justi- 
fication in paragraph 2 may be said to be the enjoyment of the rights and freedoms 
of others: in this case, the donor and potentially the parents of the child if they 
decide to keep details of the method of conception a secret. A State may equally 
claim that it ıs not in the interests of the offspring themselves to have information 
which identifies a donor. This is because there cannot be said to be any relation- 
ship between the mother and the donor, nor between the donor and the child. 
Thus the abandonment felt in adoption which has justified encouraging openness 
vis-a-vis the identity of birth parents is not relevant in the case of artificial 
insemination by donor. The psychological need to know is well documented 
by the professionals and the applicant in Rose poignantly expresses the difficulties 
she faces in not knowing who her genetic father is However, it may be 
questioned to what extent this need is constructed without due to the 
consequences once the information sought is actually available” Allowing 
access to identifying information may encourage false psychological relationships 
in the mind of the offspring towards someone who has not played any part in the 
childs life experiences, except in the creation of that life.” Where donors have 
agreed to donate gametes altruistically to help an infertile couple, it may be 
opportune to make analogy with donations of other body parts and elements 
which are also anonymous. It 1s possible to suggest that all ‘vital bodily fluids’ 
should be treated in the same manner. Consequently, sperm, like blood can be 
donated anonymously without imposing a requirement for the donor to be 
identified. 

At present, there are a variety of responses amongst European States. Sweden 
abolished donor anonymity for gamete donors,” whereas the French Civil Code 
announces as a general principle of public policy that all donors of body elements 
must remain anonymous to the recipients and vice versa.“° If, for the time being, 











36 Sechon 31(5) HFEA 1990. 

37 See K. O'Donovan, ‘What shall we tell the children? Reflections on Children’s Perspectives and the 
Reproductive Revolution’ in R Lee and D. Morgan (eds), Birthrights: Law and Ethics at the Beginnings 
of Life. London: Routledge, 1989. 

38 Studies have shown that virtually all donor offspring are looking to ‘put a face’ to the fantasy image 
that they themselves have constructed around the donor L Walker and Brodenck P."The psychol- 
ogy of assisted reproduction or psychology assisting its reproduction ? (1999) Australian Journal of 
Psychology 34 at 38. 

39 Law of 20th December 1984 concerning artificial insemination. 

40 Arucle 16-8 Civil Code. 
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the margin of appreciation may allow such divergence to continue, it is clear that 
the claimed ‘right to know’ is gaining momentum. However, the balancing of 
competing interests required to give effect to such a nght appears difficult. 


Gi) Balancing of competing interests 


It is on the balancing of competing interests that the application of Odiévre can be 
found wanting. Indeed, the case of genetic identity of donor offspring highlights 
the need for the court to embark upon an appreciation of the relevant interests at 
stake: those of the offspring, the donor, the social parents and any other members 
of the wider genetic family. If the circumstances surrounding anonymous birth 
allowed the Court to evade this task by relying on the superior right of respect 
for life, it is evident that the exercise of the right to access of one’s genetic informa- 
tion will not compete with any superior right, but rather with equal rights of 
others. 

All of these competing interests are based on the principle articulated in article 
8 that every individual has a right to a private and family life. Although Odiévre 
identified the issue as relating to private life, this is not the only opimion which can 
be adopted. The English courts, when faced with the question of whether an 
unknowing father should be contacted before a mother places her child up for 
adoption have not shied away from ‘assuming’ that in principle, a family life 
does exist between a child and his blood relatives.“ Moreover, if the mere exis- 
tence of a genetic tie gives mse to an assumption of a family life, at least when the 
offspring is still a child, then there is no apparent reason why this right should not 
exist where the applicant 1s already adult, as in Odièvre. This artificial distinction 
will have to be dealt with in Rose“? where one applicant is an adult and the other 
still a child (represented by her parents). It is suggested that it cannot be valid 
to distinguish between the two, because family life is clearly not restricted to 
childhood. 

However, it 1s necessary to reassess whether the right to a private life necessarily 
encompasses the right to know the identity of the gamete donor. There may be 
room for arguments to encourage information to be given to the child as to its 
genetic make-up, but not to allow the donor to be identified.” Alternatively, 
national law may opt for the Swedish approach of denying anonymity. It still 
remains to deal with the issue of whether there can be a duty on parents or on 
the State, to inform children of the fact they were conceived by donor insemina- 
tion. It is this question that may, in real terms be the most important element of 
the debate. It is possible to suggest that anonymity may not necessarily be inher- 








41 Z County council v R [2001] above, note 12. Nevertheless, in such a situation in ReJ (adoption contacting 
father)[2003] 1 FLR 933 the balance came down on the nde of the interests of the child and the 
confidentiality promised to the mother, to deny the father being informed of the existence of his 
son. Coinadentally, this judgment was delivered on 44" February 2003, the day following the 
decision in Odièvre. 

42 n 26, above. 

43 This would at least address the medical interest of the offspring ın having information relating to 
possible genetic disposition to illness for his or her own treatment. 
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ently detrimental, but concealing the truth clearly is.“ It is perhaps time to widen 
the terms of the discussion — anonymity may ultimately prove to be the best 
method of balancing the competing interests; secrecy however, undermines the 
real family relationships that are important to the people concerned. Thus, policy 
makers should be considering how best to ensure that children born through 
assisted conception by donor are informed as to the circumstances of their con- 
ception,” while acknowledging that this does not necessarily include knowledge 
of the identity of the gamete donors. 


CONCLUSION 


Following Odiévr, the practice of anonymous births in France is left intact, 
although it is clear that the French law has evolved in order to encourage mothers 
to leave some information and possibly indicate her willingness to be contacted 
once the child reaches majority. While confirming that information relating to 
one’s genetic origin is an essential element in an individual’ private life, the Eur- 
opean court refused to allow an effective exercise of this right by the applicant. 
Justified on the particular facts, ıt is clear that the reasoning adopted by the Court 
in Odievre may prove to be inadequate to deal with other claims ofa right to know 
one’s genetic origin. The question of access to origins by offspring born with 
donor gametes gives us the opportunity to examine the very basis of the ‘ight’ 
recognised by the Court. Although secrecy within families may well be 4 time 
bomb ticking away™, the creation of virtual relationships may be equally dama- 
ging. A balance may be found by encouraging openness as to the mode of pro- 
creation and an understanding that we are more than the mere sum of our genes.” 
In such a sensitive and delicate area, it is perhaps wiser to talk in terms of equal 
respect for individuals, rather than of competing rights. 








44 As recognised in the Hurst report ın 1954° Report of the Departmental Committee on the adoption of chil- 
dren, Cmd. 9248 (London HMSO, 1954). In the context of insemination by donor, P. R Glaze- 
brook suggests that ‘instead of leaving AID children to discover by chance, or come by dark hints 
to suspect that they are not the genetic offspnng of both their legal parents, ought it not be a con- 
dition of the licence authonsing the provision of AID services that resulting births should be regis- 
tered as such...?: P. R. Glazebrook, ‘Human ? (1984) 43 Cambridge L J. 209 at p 211. 

45 However, this 1s not to suggest that there should be a legal requirement on parents to tell the child 
because this would surely be an ‘unacceptable intervention in the parent-child relationship’: S. 
Maclean and M. Maclean, ‘Keeping Secrets in Assisted Reproduction’ (1996) 8 CFLQ 243. It is 
rather more a question of encouraging and edu acceptance of voluntary disclosure. 

46 per Ward 1J, Re H (a melwoe)( blood tests parental rights) [1996] 2 FLB. 65 where-a mother refined to 
allow her son to be tested ın order to support her lovers application that he was the father of her 
child (and not her husband with whom she was living and bringing up the child). The Court held 
here that the child must be taught to act honestly and that ıt was better for him to know that he has 
two fathers’ one biological and one social. 

47 This 1s crucial as it can be asserted thar the adoption of a purely biological vision of an individuals 
make-up has given nse to some of the worst humanitarian catastrophes in the 20 Century: we 
only have to ate compulsory sterilisation ın the United States in the 1920's or the extermination 
of those deemed inferior under the Third Reich. 
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1 INTRODUCTION 


Intellectual property lawyers are aware of, but not normally much concerned 
about, the criminal liability which may result from the infringement of a regis- 
tered trade mark. This issue is usually only briefty discussed.’ That may partly be 
due to the fact that this area of the law sits uneasily between the established, and 
quite different, disciplines of intellectual property law and criminal law, and law- 
yers of either type may find themselves somewhat uncomfortable giving too 
much thought to the respectrve unfamiliar component. However, in the light of 
the severe penalty for criminal infringement of registered trade marks — up to ten 
years’ impnsonment* — and in the light of recent court cases, particularly the 
House of Lords decision of Rv Johnstone of 22 May 2003,” it has become important 
to look at this neglected aspect of intellectual property law more closely. 


2 THE CRIMINAL OFFENCE OF TRADE MARK INFRINGEMENT 


The criminal offences in relation to trade mark infringement are set out in 
sections 92-96 and 101 of the Trade Marks Act 1994,* section 92 being the most 
relevant provision. This section comprises several complex crimes dealing with 
infringement of a registered trade mark. 

In section 92 (1) (2) and (3), the actus reus, Le. all the elements of the crime which 
refer to the prohibited behaviour or conduct,’ includes (a) the application to 
goods of a sign identical to, or likely to be mistaken for, a registered trade mark, 
or (b) the sale, distribution etc., or (c) the possession, control etc. in the course of a 
business, of goods with such a sign. Another type of criminal conduct is the 
making of an article specifically designed for making copies of a sign identical 





*Mag. iur. et phil, Dr. 1ur. (Vienna), LL.M (London), Soliator (England & Wales) Lecturer in Law, 
Unrvernty of Stirling, Scotland 


1 Compare W. R. Cornish and D Llewelyn, Intellectual Property (London: Sweet and Maxwell, 5% 
ed, 2003) paras 2—20, 17—108 n 19 (an the following: Cornish, [para]; L Bently and B. Sherman, 
Intellectual Property Law (Oxford: Oxford University Press, 2001) 1032-1034 (in the following: 
Bently and Sherman). Longer treatment of the trade mark offences in C Morcom et al, The 
Modern Law of Thade Marks (London: Butterworths, 1999) chapter 20, 419-478 (in the following: 
Morcom [para]; A. Worsall and A. Clark, Arti-Counterfeiting: A Practical Guide (Bristol: Jordans, 
1998) 156-162. 

2 Trade Marks Act 1994, s 92 (6) 

3 Rv Johnstone [2003] UKHL 2, [ PUSR ma ee erry ese Aer BN chee 

4 c26. In the following, section numbers refer to not stated otherwise. 

5 A. Ashworth, Principles of Criminal Law (Oxford: Sie Une he eos ae 
inafter. Ashworth) 
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or confusingly similar to a registered trade mark. Section 92 protects only registered 
trade marks, or trade marks with a reputation in the U.K., where the use of the 
sign takes unfair advantage of, or is detrimental to, the distinctive character or 
repute of the trade mark (section 92 (4)). It is unclear whether section 92 applies 
in relation to services at alL.® 

The mens rea of section 92, ie. that part of the offence which refers to the defen- 
dant’s state of mind,’ is fairly complicated. Common to all offences in section 92 is 
the requirement that the defendant must have acted ‘with a view to gain for him- 
self or another’, or, alternatively, ‘with intent to cause loss to another’, and without 
the trade mark owner's consent.® Only ın section 92 (3) the defendant must also 
have the special mens rea of ‘knowing or having reason to believe’ that the article 
specifically designed or adapted for making copies of an infringing sign is, or will 
be, used to produce goods or material for labelling, advertising goods etc. It is 
noteworthy that section 92 (1) or (2) do not require intention or any other mens 
rea of the defendant regarding the infringing act itself, so that, in respect of the 
ambit of the actus reus, the offence comes close to an offence of strict liability. The 
mens rea preconditions in sub-sections (1), (2), (3), of intention to cause loss, or of 
acting with a view to gain, can be regarded as cases of ulterior mens rea.” the crime 
is also committed if the use of the unauthorised sign has not actually resulted in a 
gain for the defendant or caused loss to another. In addition, the alternative mens 
rea element ‘with a view to gain for himself? does not necessarily involve any 
intention, purpose, or the knowledge to gain, but implies only foresight to gain, 
which indicates the mens rea of recklessness.” The distinction between ‘view’ and 
‘intent’ suggests that ‘view’ aims at creating a much wider ambit of liability,” and 
this construction 1s, especially in the light of Rv Zaman,” probably correct. The 
threshold for criminal liability can therefore be relatively low. 

Section 92 (5) provides a defence, rather narrow in scope, to criminal prosecu- 
tion. If the defendant can show that he believed on reasonable grounds that the 
use of the sign in the manner in which it was (to be) used was not an infringement 
of the trade mark, he can avoid criminal liability. The burden is on the accused to 
prove the relevant facts.” 





6 Morcom, para 20.1. 

7 A. P. Simester and G. RL Sullvan, Criminal Law Theory and Doctnne (Oxford: Hart Publishing, 
2001) 113 (hereinafter: Sumester and Sullrvan). 

8 s92 (1 (2) and (3). 

9 Compare] C. Smith (Smith & Hogan), Criminal Law (London: Butterworths, 8* ed, 1996) # (in 
the following: Smith); Simester and Sullivan, 125 The actual term used by these authors 1s “ulter- 
ior intent”, which also requires a basic intent (on that problem see briefly below under 4 (b)). 
However, nnce “with a view to gain for himself or another” does not denote the requirement of 
intention, the term “ulterior mens red’ 1s used. On ulterior (specific) intent, see also RA. Duff 
‘Intentions Legal and Philosophica? (1989) 9 OJLS 76, 88 and n 48; J. Gardner and H Jung 
“Making Sense of Mens Rea Antony Duffs Account’ (1991) 11 OJLS 559, 573 

10 Sumester and Sullivan, 118-120. See also discussion of Rv Zaman [2003] FSR. 230, CA. The 
problem is more complex than outlined here, see generally, A P. Simester ‘Moral Certainty and 
the Boundaries of Intention’ (1995) 16 OJLS 445. 

11 Compare discussion of both views in Morcom, paras 20.17—20.19 

12 [2003] FSR 230, paras 12, 16-18, CA. 

13 Rv Johnstone, n 3 above, para 46 In the following, references within Rv Johnstone are made to the 
paragraph numbers ın the judgment. 
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It is striking that the criminal infringement provision is almost entirely differ- 
ent from the civil infringement law in section 10, which may suggest that civil 
infringement is not a prerequisite for criminal infringement under section 92. 
After Rv Johnstone, this indeed seems to be the case in principle.” 


3 CASE LAW ON CRIMINAL TRADE MARK INFRINGEMENT: 
R v JOHNSTONE 


Criminal proceedings against trade mark infringers are no longer uncommon, 
and several cases under section 92 have come before the Court of Appeal ın the 


last few years. The decision of the House of Lords, R v Johnstone,” is the most 
important recent development in this area. 

As many other trade mark infringement prosecutions, Johnstone is primarily a 
disguised copyright infringement case, a fact that the judges have acknowl- 
edged." However, the case contains trade mark elements, too, and on the basis 
of this less complex intellectual property right, a prosecution is easier to sustain. 
Section 92, with its sanction of up to ten years’ imprisonment on indictment, may 
then also have been more attractive for prosecutors than the less deterring parallel 
provisions of sections 107 and 198 in the Copyright, Designs and Patents Act 1988, 
which provided only for a maximum of two years’ custodial sentence until 1ts 
recent increase to ten years in an amendment by the Copyright, etc. and Trade 
Marks (Offences and Enforcement) Act 2002.7 

Mr Johnstone and others produced and sold to the public bootleg recordings 
(unlawful recordings of live performances) on compact discs. These unauthorised 
compact discs bore the name of the performer or band whose performance was 
recorded on the disc, Trade mark issues arose in this situation because the names 
used, especially the numerous famous band names, were registered as trade marks. 

The trial judge rejected Mr Johnstone’s submissions that ın order to establish an 
offence, civil infringement according to sections 9-11 must be proved, which 
would therefore allow the defence of section 11 (2), Le. the descriptive non-trade 
mark use of a name (the performers’ names on the CD). The trial court held that 
section 92 is a ‘stand alone’ provision with regard to the cruminal offences, civil 
infringement is not a requirement and need not be proved. Following Mr John- 
stones appeal, the Court of Appeal” reversed the trial judges findings holding 
that the civil infringement provisions of sections 9-11 did determine the meaning 
of infringement in the criminal defence provision of section 92 (6). For a charge 
under section 92, the prosecution did not have to establish cavil infringement, 
unless, however, the defence raised a civil defence under sections 10-12, which 
the prosecution then had to disprove. The Crown appealed, submitting that the 
Trade Marks Act provides for avil and criminal infringement as two separate and 
independent regimes. 





14 Paras 33-34, 73-M. This point will be discussed below. 

15 Seen 3 above 

16 ee 40 (per Lord Nicholls), 60, 86 (per Lord Walker) 

17 ¢ 25, brought into force by SI 2002/2749 as of 20 November 2002. 
18 [2003] ETMR 1, [2002] FSR 56 
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The House of Lords was invited to decide whether it is a defence against a 
charge under section 92 that the defendant’ acts do not amount to a civil infrin- 
gement of the trade mark. The House made clear that the offence of section 92 
should be treated as being as self-contained as possible with as little reference as 
necessary to the civil law of trade marks. One reason for this interpretation is to 
avoid that lay magistrates ar and juries regularly have to go into the intricacies of the 
law of civil infringement. 

However, the provisions of section 92 imply that the offending use of the sign 
must be a use as a trade mark. Whether there is trade mark use is to be ascertained on 
the basis of section 92, there is no need to resort to the civil law provision of 
section 11 (2).7 The wording in section 92 ‘without the proprietors consent’ 
implies that the owner is able to object to an unlawful conduct. However, the 
proprietor cannot object to descriptive use, as this is legally permitted,” and since 
there cannot be an infringement in such a case, there cannot be a criminal 
sanction either.” In addition, section 92 (5) provides a defence of reasonable belief 
in non-infringement: this presupposes the relevance of the concept of civil 
infringement of a registered trade mark in the criminal context because under 
section 104, the definition of ‘infringement’ in section 92 is to be construed 
according to the civil law of sections 9 and 10. Thus the name of an artist or group 
affixed to the compact disc and packaging could be an exclusively descriptive 
indication of the name of the performer of the recorded performance, but 
whether any y particular labelling is indeed purely descriptive, 13 a question of fact 
in each case. 

As a result, the findings of the House of Lords do not differ much from the 
conclusions of the Court of Appeal, in that the circumstances in which criminal 
liability arises coincide, or are narrower than, the circumstances of civil liability 
under sections 9-11.” The difference is, however, that the Court of Appeal was of 
the opinion that, unless there is a civil infringement, there can be no offence 
under section 92, whereas the House of Lords decision requires section 92 to 
be interpreted independently from civil law in principle, apart from occasional 
reference to civil law, particularly in the area of the section 92 (5) defence. The 
scope of section 92 is generally narrower than the civil infringement provisions,” 
and Lord Nicholls also doubted that the discrepancies between the civil law 








19 Paras 26, 73, per Lord Nicholls and Lord Walker. 

21 Para 27 per Lord Nicholls, paras 76, 88 per Lord Walker. 

22 This view'of the House (ind /eiterated in paras 77-78, 85) ia vomicerilac at cad with die HC) ak 
Arsenal Football Club ple v Reed (Case C-206/01, 12 November 2002) [2003] 1 CMLR 345, in which 
the EC] afforded full trade mark protection regardless of whether the sign in question was actu- 
ally used in a trade mark sense. Whenever a third party uses the trade mark in a way that affects the 
functions of the mark, especially the guarantee of ongin function, the proprietor can prohibit 
such use, even where this use 1s otherwise descuptive (at paras 50-54). The Court of Appeal in 
Arsenal Football Club ple v Reed [2003] RPC 696, 710, followed the EC]. See also M. Lindsey and 
M. Chacksfield, “Exhaustion of Rughts and Wrongs: Section 92 of the Trade Marks Act 1994; 
Recent Developments and Comments’: [2003] EIPR 388, 395. 

23 Paras 27-28 per Lord Nicholls. 

24 Paras 35-36, 87 

25 Paras 29, 33 per Lord Nicholls 

26 [2003] ETMR 1, 15, para 46. 

27 ibid, para 75. 
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(section 10 (1}1{3)) regarding the requirements of use of a sign ‘in the course of 
trade’ and use ‘in the course of a business’ under criminal law (section 92) have 
any practical relevance.” 

The defendant's alternative defence was based on section 92 (5). The House of 
Lords held that section 92 does not require intention in relation to the 
unauthorised use of the trade mark,” approving earlier judgments of lower courts 
in this respect,” so lack of intention to infringe 1s not a defence. But does that 
mean that the section 92 (5) defence of reasonable belief in the non-infringement 
of a trade mark is unavailable if the defendant was not even aware of the existence 
of the mark? This has indeed been held in Torbay Council v Satnam Singh on the 
basis of the argument that the notion of ‘reasonable belief” in section 92 (5) pre- 
supposes knowledge of the existence of the trade mark, and without this knowl- 
edge the defendant is unable to bring himself within the defence. This rather 
unsatisfactory statutory interpretation was approved in the subsequent Court of 
Appeal case Rv Keane,” but also seriously doubted by a differently constituted 
Court of Appeal in Rv Rhodes.” Now Johnstone has overruled Satnam Singh and 
comparable cases: the defence must be available in the even stronger case where 
the reason why the defendant believes his use of the sign does not infringe is that 
he reasonably believes no relevant trade mark is 

The wording of the defence of section 92 (5) can only be understood as impos- 
ing a legal or persuasive burden of proof of the relevant facts on the defendant on 
the balance of probability.” Lord Nicholls acknowledged that prima facie this 
derogates from the principle of the presumption of innocence according to 
Article 6 (2) of the European Convention on Human Rights, because the reverse 
burden of proof on the balance of probability permits a conviction, although the 
fact-finding tribunal may have a reasonable doubt as to the guilt of the accused.” 
However, under Article 6 (2) of the Convention and case-law developed by the 
European Court of Human Rights,” there can be exceptions to the presumption 
of innocence principle if a reasonable balance is held between the public interest 
and the interests of the individual. The House pointed out that the public interest 
must be prejudiced to an extent which justifies a persuasive burden on the 
accused, and the more serious the punishment, the more compelling must be 
the reasons to reverse the burden of proof.* In the present situation, the balance 
is to be struck between the public interest of the protection of honest traders and 
consumers from counterfeiting and fraudulent trading, and, on the other hand, 
the protection of the accused who is, as a trader, aware of the need to be on guard 











28 Para 34. 

29 Paras 26, 52. 

30 Rv Keane [2001] FSR 63, CA (Crim Div), paras 23-24; Torbay Council v Satnam Singh [2000] FSR 
158, 161 Gn this respect not overruled). 

31 boot PSR 158, 162. 

32 FSR 63, paras 23-24. 

33 [2003] PSR. 147, 153, paras 21-22. 

34 n3 above, 43 


37 Salabiaks v France (1988) 13 EHRR 379, 388, especially ın para 28 
38 n 3 above, para 50 per Lord Nicholls. 
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against counterfeit goods. Public interest prevails in the case of section 92 (5): 
counterfeiting has adverse economic effects on genuine trade, consumers have to 
be protected from counterfeit goods, which are often of low quality and can be 
dangerous to consumers’ health and safety. The defendant, however, has knowl- 
edge of his sources of supply and is in a comparatively strong position to prove 
successfully that he reasonably believed the goods were genuine. In addition, 
suppliers of counterfeit goods are unlikely to be co-operative in investigations. If 
the burden of proof were on the prosecution to disprove reasonable belief in 
non-infringing use, fewer prosecutions would take place which would be against 
public interest. For these reasons, the exceptional imposition of the persuasive 
burden of proof on the balance of probability on the defendant in section 92 (5), 
is justifiable and compatible with Article 6 (2) of the European Convention.” 

The House of Lords dismissed the Crowns appeal. It held that the Court of 
Appeal was right in considering the defendants conviction as unsafe because he 
should have been permitted to put forward the defences of section 92 (5) and of 
non-trade mark use of the performers’ names.*° 


4 THE IMPLICATIONS OF SECTION 92 AND THE CASE LAW 


(a) S.92 as a provision separate from civil law 


Several aspects of Johnstone are not easy to understand. One is the argument that 
the criminal offence has to be seen as a separate entity in principle, alongside the 
civil infringement law. The rationale of this opinion, which the prosecution 
maintained, is obvious: if the 1994 Act is seen as providing two separate regimes 
for the protection of trade marks, the civil infringement law and section 92, deal- 
ing with unauthorised use,“ then a conviction is potentially easier to obtain, 
because the argument of the prosecution can be founded on section 92 only, with- 
out too much regard to the rest of the trade mark law that could provide complex 
defences. 

One would assume that the purpose of section 92 is to protect against particu- 
larly severe trade mark infringement, and the criminal law provision has been 
introduced into the realm of civil (trade marks) law to safeguard the trouble-free 
operation of the civil trade marks system by providing a deterrent and punish- 
ment with regard to especially serious violations. These objectives reflect the func- 
tion of any criminal rule. Deterrence and punishment are, nevertheless, not the 
only rationale of a criminal sanction, there are also elements of restoration,” an 
aspect that this particular cme is even less able to address than other offences 
without reference to the underlying civil law and its objectives. Taking a similar 
example from contract law, a contracting party who manages to conclude a 





39 Paras 52-54 
40 Paras 56, 89. 


41 Rv Johnstone, para 25. 
42 A. Ashworth ‘Punishment and Compensation: Victms, Offenders and the State’ (1986) 6 OJLS 


86; A Ashworth, Sentencing and Criminal Justice (London: Weadenfeld and Nicholson, 1992) 68. 
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contract by obtaining consent from the other party by deception, may not only 
be confronted with the civil remedies of the vitiation of the contract and with a 
claim for damages (rescission because of fraudulent misrepresentation and 
based on the tort of deceit“), but also with a criminal prosecution for 
deception.“ In case of a fundamental violation in the course of the formation of 
a contract, confidence and trust in the context of the negotiation and conclusion 
of contracts need protection beyond the crvil remedies, which is provided by the 
much stronger sanctions of the criminal law. Therefore, the approach of the Court 
of Appeal in Johnstone, to consider section 92 as an offence, which applies in cases 
of aggravated infringements of trade marks, is perfectly sound and reasonable. 
According to the Court of Appeal, that interpretation does not only apply to the 
special situation of the defence under section 92 (5), but generally: if there is no 
civil infringement, there can be no offence under section 92,*° which can be 
regarded as a criminal infringement’ provision. Even if the prosecution is not 
required in every case to establish a avil infringement, the defendant may raise a 
defence which may be rooted in the civil law,** and the burden is then on the 
prosecution to disprove it, also with reference to the civil law.” This is not a 
speciality of trade mark law. In the area of property offences, the criminal law 
frequently reverts to the civil law when interpreting elements of the actus reus. 
For example, the element ‘property belonging to another’, in section 1 of the 
Theft Act 1968, the provision of theft, is determined not only on the basis of sec- 
tions 4 and 5 of that Act, but also on the basis of civil law.** Thus there is no 
anomaly ın ascertaining the meaning of the words registered trade mark’, ‘infrin- 
gement’ etc., in the criminal offence of section 92 according to the civil provisions 
of sections 1, 9-10 etc., of the Trade Marks Act 1994. In fact, the civil law of trade 
marks is indispensable to make section 92 operate at all. 
Unfortunately, the House of Lords did not share this opinion. Section 92 is not 
a criminal infringement provision, Le. based on civil infringement and contain- 
ing additional aggravating factors which together trigger criminal responsibility, 
but a separate cruminal rule that defends trade marks against certain kinds of 
unauthorised use, which may typically, and realistically almost without excep- 
tion, amount to civil infringement as well. First, there does not seem to be a con- 
vincing reason why an artificially independent building of criminal law has to be 
erected adjacent to the civil law edifice if one has to resort regularly to civil law at 
any rate because of the too incomplete criminal law in this area. The meaning of 
‘infringement’ in the defence of section 92 (5), where the House of Lords effec- 
tively reverted to sections 9-10 of the civil law for its determination (in any case 
required by the interpretation rule of section 104),” is the most obvious example. 








43 Derry v Peck (1889) 4 App Cas 337. 

44 eg under the Theft Act 1968, s 15. 

45 Rv Johnstone and others, [2003] ETMR 1, 15, para 46, CA (Crim Div). 

46 Sec also A Worsall and A. Clark, Arti-Counterfeiting. A Practical Gusde, 161. 

47 [2003] ETMR 1, 15, para 48. 

48 See eg Simester and Sullivan, 420, 426, 428 et seq. (issues of the defininon of property and passing 
of ownership); Smith, 521 (on conflicts of criminal with the crvil law), 

49 n3 above, paras 29, 33. 
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There is another important one: The House of Lords held that trade mark use is a 
prerequisite for criminal liability.” The rather lengthy discussion on purely 
descriptive use (which is not trade mark use)” in this context is also a matter of 
the civil law, which in this way becomes an essential part of the criminal provision 
of section 92. The civil law is inevitable when filling the gaps the criminal law has 
left. Alternatively, an elaborate criminal law of trade marks would have to be 
developed which would essentially be the same as the civil (infringement) law: 
what else could a criminal trade mark law possibly come up with if the object of 
protection — trade marks, and essentially prevention from passing off — stays the 
same in both sets of rules? The argument to keep the criminal trade mark law 
separate from the civil law to avoid lay magistrates and juries to have to deal 
regularly with the intricacies of civil infringement law,” appears plausible, but 
cannot be maintained in practice because some areas of criminal law, also of the 
core criminal law, are by nature complicated, and cannot artificially be simplified 
without serious damage to the protection of the defendant's interests in a criminal 
trial, as the fraud cases show. Even the House of Lords itself could not entirely 
apply its own argument, since the questions of trade mark use and descriptiveness 
are arguably equally intricate but, apparently, lay magistrates and juries can be 
expected to deal with these issues. 

The main reason for the separate treatment of civil infringement law and 
criminal law of unauthorised use of trade marks appears to be, it is submitted, 
unfortunate drafting of section 92. If section 92 referred expressly to the civil 
infringement law in general and contained a few additional elements (actus reus 
of sale etc., and required level of mens rea), which should conjunctively lead to 
the criminal sanction, it would be easier to argue for the idea of a criminal 
provision as engrafted on the civil law to provide a more powerful remedy against 
very severe infringements. Instead, section 92 differs substantially from the 
corresponding rules in the civil law without any apparent motivation.» Section 
92 does not reflect the obligations under the EC-Trade Marks Directive 
1988,%° which does not refer to criminal offences.” The purposes and intentions 
of section 92, and the relationship between civil and criminal trade mark law, 
were not explained during the legislative process of the Trade Marks Act.” It is 
nevertheless suggested that section 92 should be interpreted as much as possible 
within the context of the civil trade mark (infringement) law, and not separate 
from it. 











50 Paras T7, 27 

51 Paras 36-41 ee ere ee een ee) See, however, note 22 above. 

52 Even s 101s in principle an elaborate and formalised statutory version of the rules of passing off. 

53 Para 73 per Lord 

54 Lord Devlin, “Trial by jury for fraud, (1986) 6 OJLS 311, 314, 31% Greater comprehensibility of 
fraud 1s one of the objectives of the creation of a general fraud offence (see Law Commussion 
report no 276, 2002), see also ‘Reforming fraud — The night direction at last’ [2002] Crim LR 769. 

55 Compare Morcom, paras 20.10, 2011 

56 First Counal Directive of 21 December 1988 to approximate the laws of the Member States 

to trade marks (B9/104/EEC), OJ L40. 
57 Worsall and Clark, Anti Counterfeiting. A Practical Guide, 156. 
58 Morcom, paras 208-2015. 
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(b) The mens rea of the offence 


Section 92 (1) or (2) does not require intention or any other mens rea ın respect of 
the infringing acts themselves, and can therefore be regarded as an offence of near 
strict (absolute) liability,” a view which was also taken by the House of Lords in 
Johnstone | Criminal offences of strict liability are generally objectionable? The 
common arguments for the imposition of strict lability offences are the protec- 
tion of social interests, social concern, public safety and the welfare of citizens in 
general, and, in the present case, matters like protection of the public from decep- 
tion and, apparently, consumer protection. It is doubtful whether criminal law is 
the appropriate measure to achieve these objectives. No-fault offences run counter 
to the general principle in criminal law that the individuals autonomy 1s to be 
respected to ensure fairness to the defendant: there shall only be criminal punish- 
ment where the individual has had a choice and has decided for the socially con- 
demned behaviour® If the state of mind is irrelevant for liability, the individual 
has no opportunity to decide in favour or against any wrongdoing,™ such as 

criminal infringement. On several occasions, the courts have held, however with- 
out developing general principles, that a presumption of mens rea 1s an essential 
ingredient of every offence,® and have thus read fault elements into statutes which 
were silent in relation to the fault requirement. One determining factor is the 
seriousness of the offence, although the courts have taken gravity of an offence as 
an argument both for and against strict liability.” As section 92 carries a maxi- 
mum custodial sentence of ten years, this may indicate an interpretation in favour 
of a presumption of mens rea. In practice, there does not seem to be a tendency 
to introduce mens rea elements in addition to the existing ones of ulterior mens rea 
(Le. acting with intent to cause loss, or with a view to gain, the latter implying 
recklessness, rather than intention). 

However, although strict liability in criminal law is in principle deplorable, the 
ulterior mens rea elements of the offence ın section 92 lead to less objectionable 
overall results in reality. For example, the unauthorised application of a sign, with 
a view to gain or with intent to cause loss, indicates that there has to be intention 
or at least recklessness in relation to the infringing acts themselves, otherwise one 





59 S 92 (3) requires the mens wea of ‘knowledge’ or ‘having reason to believe’ when performing the 
incriminated acts (making or having in possesnon an article for making copies of an infringing 


sign etc) 

60 On the terminology regarding strict and absolute liability and its problems, see Ashworth, 167— 
168; C M V. Clarkson and H. M. Keating, Criminal Law (London: Sweet and Maxwell, 5" ed, 
2003) 231: strict liability is probably the correct term, but absolute lability is often used by the 
ee een ee Oe 

61 n3 above, para 

62 Aeon baie de 

= ee en ene (1986) 6 OJLS 86, 98 

65 One early example was Sherms v de Rutzen [1895] 1 QB 918, at 921 This presumption was in pnn- 
ciple also recognised in the s 92 trade mark offence case Rv Keane [2001] FSR 63, para 13, quoting 
Sweet v Parsley [1970] AC 132, 48G-H. 

66 Ashworth, 173-175 

67 Ashworth, 171. 

68 Rv Zaman [2003] FSR. 230, paras 16-18 See also above under 2. 
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mens rea cannot realistically exist without the other. The defendant must have 
some state of mind involving a certain degree of dishonesty or deception which 
accompanies the act of infringement itself, otherwise it is hardly conceivable that 
the necessary ulterior mens rea could be present. It could also be argued that the 
infringing acts, which the defendant could have omitted, but voluntarily did 
not, made a significant causal contribution (in the sense of a proximate cause) to 
the potential (but not required) consequences ‘gain for himself’ or ‘loss to 

another’. (In relation to these consequences, only mens rea must be present, similar 
to criminal attempts) Thus there is culpable mens rea in relation to the infringing 
acts themselves.” Such an interpretation would also make the use of the term 
“ulterior intent/ulterior mens red” in this context less problematic. This view is, 
however, not the courts’ position, which consider section 92 as a near strict liabi- 
lity provision. Although technically the required level of mens rea in section 92 is 
unjustifiably low (if existent at all with regard to the actus reus), in practice, the 
actual level of mens rea will almost always be high enough to approve criminal 
liability. From a theoretical legal point of view, this construction is unsound and 
unsatisfactory, but the practical outcome is less dramatic and normally acceptable. 


(c) The reversal of the burden of proof 


The House of Lords sought to justify the reversal of the burden of proof in sec- 
tion 92 (5), unfortunately a common anomaly within the criminal procedure sys- 
tem,” by bringing it under the exception from the presumption of innocence 
principle which the European Convention on Human Rights permits in Article 
6 (2) if considerations of public interest prevail. Such prevailing considerations are 
the effective combat of counterfeiting and the protection of consumers from low 
quality or dangerous products.” 

It is submitted that the reasoning of the House on this point is not free from 
certain flaws. Trade marks, as is often said, protect the good quality ofa product or 
a service, they denote that it complies with health and safety regulations because 
high quality and compliance with safety standards is characteristic of an authentic 
trade marked product/service. Perhaps as a result of successful awareness and 
advertising campaigns of various trade associations” to promote legitimate inter- 
ests of the industry, this line of argument is familiar, deceptively plausible,” and 
nevertheless oversimplifying, if not incorrect. 

The purpose of trade marks and trade mark protection provisions, such as 
section 92, is not consumer protection.” The purpose of trade marks is, at least 





69 This argumentation, which has here been adapted to this particular offence in a sumplified way, 1s 
in fact far more complex and contentious, see discussion in R. A. Duff, Criminal Attempts (Oxford: 
Clarendon Press, 1996) 239, 252-253. See also R A. Duff, Intention, Agency and Criminal Liability 
(Oxford: Ban] Blackwell, 1990) 46, 110, 114, 155-156, 175. 

70 Simester and Sullivan, 40. 

71 n3 above, paras 53-54. 

72 eg the Alliance against Counterfeiting and Piracy (http://www aacp.org uk/), Anti Copying in 
Dengn (ACID) (http.//www.acid.uk.com/), Federanon against Copyright Theft (FACT) (http:// 
www. factuik.org.uk/), The Ant: Counterfeiting Group Pep .a-cg.com/}, and others. 

73 The prosecution also used this argument in Rv Johastone, n para 25, 

74 Morcom, para 20.100. 
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in the traditional view, to indicate the origin of a product.” In this way it also 
serves as an indicator of the quality of the product, as the quality becomes asso- 
ciated with the origin, shown by a distinctive sign. However, ‘quality’ is in princi- 
ple a neutral term which can mean good or bad quality associated with a certain 
source of the product. Trade mark law makes nowhere a value judgment: trade 
marks and their protection are available to high and low quality products alike. 
The indicative function of the trade mark can therefore work either way — it can 
identify products as being goods of high quality, but it can also warn customers to 
avoid a certain product in the future. The assumption that a trade marked product 
must be of high quality because it bears a trade mark, is unfounded (even if often 
correct), irrespective of what producers may try to make the public believe. This 
point leads to the second important function of trade marks, their differentiation 
(communication) or advertising function,” and in the opinion of many authors, 
this is their really important role today.” 

Advertising, whether through trade marks or otherwise, is obviously neither 
able nor designed to deliver objective statements as to the good quality of a pro- 
duct or service. One should not forget that a significant proportion of trade mark 
reputation consists in the creation of lifestyle symbols, communication of savoir 
vivre, images of belonging to a certain group etc. Thus considerations regarding 
the protection of statements that affirm the good quality of products (i.e. products 
which fulfil health and safety requirements etc) for the purpose of consumer 
protection are misplaced within the ambit of trade mark law. In principle, this 
applies to the civil law and the criminal law alike. The purpose of trade mark 
law is essentially the protection of goodwill and reputation, the prevention from 
deception and passing off, and in connection, from unfair competition and unjust 
enrichment.” Trade mark protection focuses on the trade mark owner, not the 
consumer. The purpose of trade mark law is not protection from bad or hazar- 
dous products. Such protection can be found in numerous consumer protection 
laws (e.g. Trade Descriptions Act 1968,” Medicines Act 1968,” Consumer Protec- 
tion Act 1987,” Food Safety Act 1990), all of which also contain appropriate 
criminal sanctions.” 

As regards the civil trade mark law, one may assume that goodwill effectively 
means good goodwill, and this encompasses the notion of products guaranteed 
free from health and safety hazards; a ‘bad goodwill? would be commercially 








75 Cornish and Llewelyn, para 15-22% Bently and Sherman, 656 

76 Comish and Llewelyn, para 15-28; Bently and Sherman, 656. 

77 See discussion ın Cornish and Llewelyn, para 15-28, and ın Bently and Sherman, 656—657, with 
farther references. See also A. Griffiths ‘Modernising Trade Mark Law and Promoting Economic 
aera An Evaluation of the Baby Dry Judgment and its Aftermath’ [2003] IPQ 1 5-7, 24-27 

78 See y and Sherman, 664; S Maniatis, ‘Competition and the economics of trade marks’, 63, 
70-H, and A. Kamperman Sanders, ‘Unfair competition law — some economic considerations’, 
Co RE PEE EE ea 2), Intellec- 
tual Property and Market Freedom (London: Sweet and Maxwell, 1997) 

79 (c 29), eg s1, H. 

80 (c67) eg ss 63—65, 67 

81 (c 43), eg ss 10, 12. 

82 (c16) eg s 8, 14. 

83 See generally, C. Scott and J Black, Cmnstons Consumers and the Law (London: Buttherworths, 3™ 
ed, 2000) 289 et seq 
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worthless, and trade mark infringements would not occur, because nobody wants 
his products to be associated with a trade mark carrying a poor goodwill While 
this argument is acceptable for the civil law, it is not available within the stricter 
criminal law, particularly, as section 92 is to be as a free-standing crim- 
inal offence as far as possible, following Johnstone.” If consumer protection issues 
are addressed under the criminal trade mark offence (unauthorised use of a trade 
mark, section 92), they are addressed under the wrong offence. They need to be 
considered under the offences in the appropriate consumer protection laws, and 
charges need to be brought accordingly, even if prosecution may turn out more 
difficult than under trade mark law. This is merely the application of basic princi- 
ples of criminal law. In particular, cuminal law must be predictable: an offence 
should provide a fair warning (principle of maximum certainty™), and the 
offence the wrongdoer has committed must be exactly identified (fair labelling 
of the offence”). All these principles are aspects of the cardinal an of nullum 
crimen sine lege? 

As it is not within the scope of cuminal trade mark law to protect consumers 
from low quality or dangerous products, a consideration to this effect should not 
be part of the justification to tilt the balance against the defendant in favour of the 
public, exemplified by the consumers, and to accept the reversal of the burden of 
proof for this reason. Whether the House of Lords may have found that the 
prevention of passing off and unfair competition alone justifies the reversal of the 
burden of proof, is uncertain. If these public interests are not as strong as public 
safety, the defendant’ interests might have prevailed, especially given that the 
sanction is up to ten years’ imprisonment, which calls for particularly compelling 
reasons to reverse the burden of proof.® 


(d) The criminal sanction 


Johnstone does not consider the issue of criminal penalties under section 92 in 
detail. Other court cases stress that the criminal use of a trade mark is to be seen 
as a proper criminal offence, similar to stealing goodwill” Punishment will 
depend primarily on the ity of the infringement and the persistence of the 
defendant.” In Rv Burns the appellant had dealt in counterfeit clothing invol- 
ving well known trade marks (about 500 counterfeit items were seized). The 
Court of Appeal upheld the sentence of 12 months’ imprisonment, particularly 
because the appellant had two recent convictions for trade mark infringement 
offences.” The extent of the penalty shall be such that it also acts as an effective 





84 n3 above, paras 25-26, 73. 

85 Ashworth, 76. 

86 Simester and Sullrvan, 32 

A EP EPN a Convention on Human Rights, and Simester and Sullrvan, 26. 

Se a a a above, para 50 

89 Rv [1999] S Cr App Rep (S) 139, 40. 

90 Ry Kaly [1996] 1 Cr App Rep (S) 6 
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deterrent,” and the sentencing shall take into account the quantity of the counter- 
fet goods stored and sold. In R v Adam,” four months’ imprisonment 
were upheld as not excessive, although the defendant’ profit from selling counter- 
feit clothing was minimal. On the other hand, in Rv Priestly” where the defendant 
had applied false trade marks to perfumes and clothing, the Court of Appeal 
reduced a four years’ prison sentence to three years. The court stressed, however, 
that the defendant’s acts were a serious fraud, and, remarkably, the fact that the 
products with the false trade marks were safe, was a matter of limited importance. 
All these cases show that, even for rather small-scale operations, prison 
sentences are a very real option for offences under section 92. While there is little 
doubt that sentences can serve as a deterrent, one should not lose sight of the prin- 
ciple of proportionality between offence and sentencing” Section 92 should not 
be transformed into an umbrella offence covering more or less diffuse interests 
(such as the protection of the legitimate trade, the market, danger to jobs in the 
industry, revenue losses, prevention from deception of customers, from unfair 
ition, unjust enrichment, protection of health and safety of the public 
etc.™), and allowing severe sanctions on this inexact basis, without prior determi- 
nation of the precise scope of protection,” as the standards of criminal law 
require. It is also worth considering whether criminal trade mark infringement 
ranks indeed as high as deception,” or causing death by dangerous driving,” 
and 1s more serious than theft,” or recklessly inflicting grievous bodily harm, 
to give but a few examples. 


5 CONCLUSION 


The offence of unauthorised use of a trade mark (section 92) is more and more 
often the basis of criminal prosecutions against counterfeiting. The recent House 





minor convictions, there was no intention to commit trade mark fraud, and when the accused 
realised that there was a problem, he tried to contact the suppliers and stopped the cheque for 
the goods after a visit by standard officers 
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96 [1996] 2 Cr App Rep (S) 144 

97 A. Ashworth, Sentencing and Criminal Justice, 86,117 Ashworth, 20.R. A Duff, Punishment, Commu- 
nication, and Community (Oxford: Oxford Univernty Press, 2001) 132 This prinaple has an ancient 
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napolis: Bobbs-Mernill, 1963) [1764] 62 (chapter 23). 
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Act 1968, s 15: 10 years’ maximum ımpnsonment. 
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of Lords case R v Johnstone confirms its increasing importance. There is a danger 
that this special offence, at the interface between trade mark law and criminal law, 
but without being part of the core of either area, is not at the forefront of atten- 
tion, so that compliance with general criminal law standards may not be 
sufficiently monitored. R v Johnstone has clarified some uncertainties but not 
necessarily improved the defendant's position. Furthermore, other recent criminal 
court cases involving section 92 have shown a tendency to impose fairly severe 
punishment. Sentencing practice for trade mark crimes should not neglect the 
issue of proportionality. Too severe penalties might not deter,* but even encou- 
rage counterfeiting at a bigger scale (because taking the risk of harsh punishment 
only pays off in relation to larger operations”), and they may undermine public 
respect and acceptance of trade mark and criminal law alike: “If the death penalty 
is imposed for both small and considerable thefts, it is obvious that [the offenders] 
will try to steal much. They may even become murderers if they believe that this 
is a means not to be detected. ... All that proves the profound truth that a severe 
law sometimes produces crimes” What Voltaire wrote in relation to theft in 
1766,’ is also valid in relation to intellectual property offences today. 











104 G. Gardiner, The Purposes of Crnmunal Punishment’ (1958) 21 MLR. 117, 121-125. On deterrence 
effects see also A. Ashworth, Sentencing and Criminal fustice, above n 42, 59. 

105 This type of offence inevitably involves a degree of planning and foresight 

106 (François Marie Arouet de) Voltaire, Commentaire sur le Line Des Délits et Des Peines, par un avocat de 
province (sec XVII, Du vol domestique), in: van den Heuvel (ed), Voltaire, MAanges (Paris: Galli- 
mard, 1961 [T766]) 815 (my translation). 
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Liberalism and Freedom from the 
Promise Theory of Contract 
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Dori Kimel, From Promise to Contract: Towards a Liberal Theory of Contract, 
Oxford: Hart Publishing, 2003, x + 149pp, hb £30.00, pb £15.00. 


If law and economics scholars represent the ‘utilitarian wing’ of contracts scholar- 
ship,’ it is not entirely clear who represents the liberal wing. Liberalism is some- 
what in vogue in contract scholarship now, with a wide variety of contract 
theories claiming to be in some sense liberal One of the better known liberal 
theories of contract is the promise theory, most famously articulated by Charles 
Fried.* Promise theorists seek to justify and/or explain contract theory by appeal 
to the moral obligation to keep one’s promises. In a recent book Dori Kimel takes 
a close look at the practice of promising, and compares and contrasts 1t to the prac- 
tice of contracting.’ By exploring the distinct benefits of each practice he looks to 
work, as his subtitle announces, towards his own ‘liberal theory of contract’ 

Kimels well written book can be briefly summarised as follows. Most of the 
book is an inquiry into the relationship between contract law and the practice of 
promising. Kimel concludes, roughly, that while both facilitate a form of reliance, 
co-operation, or co-ordination between people? promise has the added benefit of 
enhancing personal relationships. It relies on trust, and the performance of pro- 
mises openly signifies a recognition of and respect for personal obligations even 
absent legal obligations. Contract law, on the other hand, allows people to rely on 
the word of others even absent a personal relationship with them. In so doing it 
enhances ‘personal detachment’ by allowing parties to remain at arm’ length. 
Thus, argues Kimel, when Fried practically identified contracting with promis- 
ing he failed to recognise important differences between the two practices. 

Kimel then draws on these differences to comment on the relationship of lib- 
eralism to contract. As he points out, liberalism is often identified with a certain 
‘tigi? conception of freedom of contract, in which parties are to be free to order 
their affairs as they wish, and government intrusion is to be minimal (Le. contracts 
are to be enforced according to the parties’ wishes as expressed at the time of con- 
tracting). The justification for the rigid conception is normally some more or less 
thoroughly articulated reference to individual autonomy. 





“Asnstant Professor, Florida State Univernty College of Law Special thanks to Dennis Patterson, 
Robert Rasmussen, and the (anonymous) referee for comments on an earlier draft. 


1 I borrow this phrase from Randy Barnett, The Sound of Silence: Default Rules and Contractual 
Consent, (1992) 78 Va L. Rev 821, 829 n. 30 

2 C Fred, Contract as Promise (Cambndge Harvard University Press, 1981). 
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Part of Kimel’ project is to scrutinise the link between liberalism and the rigid 
conception of freedom of contract. A student of Joseph Raz, Kimel endorses a 
perfectionist, communitarian version of liberalism, according to which liberalism 

amounts to the pursuit of certain liberal values, rather than an unyielding defence 
of individual autonomy. Autonomy is still to be valued, but only when exercised 
in pursuit of the good) including ‘valuable activities and relationships’* The prac- 
tice of promising is valuable because of its Telationship-enbancing function’. “The 
ability freely to create, develop, and mould relationships with others is an indis- 
pensable ingredient of personal autonomy” Contract, on the other hand, relies on 
personal detachment, which ‘only has a distinct value’ as an alternative to depend- 
ing on personal relationships.° To be sure, in some cases that option will be invalu- 
able, especially if one cannot rely on personal relationships — say, because of one’s 
minority status.’ But in general, Kimel argues, it is the practice of promising that 
enhances liberal values, while contract does not, and may even inhibit those 
values. The conclusion is that far from requiring the rigid conception of freedom 
of contract, liberalism may instead require freedom from contract — i.e., the free- 
dom to organise our affairs according to personal, non-legal bonds unless we spe- 
cifically express an intent to be legally bound.® 

Like most insightful works of scholarship — and there is no doubt that Kimel’s 
work makes an extremely valuable contribution to the literature of contract — 
these arguments are not uncontroversial. For example, Kimel probably overstates 
the differences between the benefits of promising versus contracting. It is likely 
that contracting will enhance personal relationships as much as it will detach- 
ment, especially since it provides an opportunity for people to develop trust 
where there may have been no basis for trust before. Also, it is quite odd to have 
such a thorough discussion of the distinction between promising and contract 
without discussing the doctrine of consideration. Although the importance of 
bargained-for consideration in modern contract law has been called into question, 
it still marks the most immediately obvious dividing line in Anglo-American 
contract law between those promises that are legally enforceable as contracts and 
those that are not. Kimels project 1s for the most part not a descriptive project, but 
the absence of any discussion of consideration is glaring nonetheless. 

Still, rather than focus on such specific quibbles with Kimel’s argument, I 
would prefer to look more broadly at his methodological commitments. One of 
the most vexing questions in private law theory is its relationship to broader poli- 
tical theory. Kimel touches on a particularly difficult problem: should a commit- 
ment to liberalism have any implications for one’s view of private law? Or, to put 
the point another way, what does it mean to say that a particular theory is a liberal 
theory of contract?’ The question is not an unimportant one. If we take liberalism 
seriously at the broader political level, then we should carefully examine its impli- 
cations for the way government polices private transactions. 


id 131, 
3 bd BA 
6 ibid. 
7 ibid142 
8 ibid 135-Ħ2. Randy Barnett distinguishes his consent theory of contract from promise theories in 
the same way. See R. Barnett, The Consent Theory of Contract; (1986) 86 CoL L. Rew 269. 
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In what follows, I shall begin to explore that question. I start where Kimel 
starts, with Charles Fried’s promise theory of contract. Coming from the tradition 
of Kant and Rawls, Fried is often identified as a liberal But as we will see, his 
theory can be seen as liberal in at least two very different ways. It is important to 
see which of these interpretations 1s more accurate. Being more precise about the 
sense in which Freds theory is liberal will better prepare us to discuss Kimel’s 
arguments, which are liberal in a very different way. As I shall explain, Pried’s lib- 
eralism is at bottom really a rather extreme form of libertarianism, whereas 
Kimefs liberalism is a perfectionist liberalism with a particular focus on commu- 
nity values. 

To many of us, though, neither Kimefs communitarian version of liberalism 
nor Fried’s libertarian version of liberalism is very satisfying. In what follows I 
shall point to a more attractive version of liberalism developed by John Rawls in 
his later work. The key ingredient of Rawlsian liberalism, as I see it, is the propo- 
sition that insofar as possible the state should not impose any comprehensive the- 
ory of morality or value upon its citizens, who themselves hold a diverse set of 
competing values and beliefs. In a (Rawlsian) liberal society individuals are 
allowed to determine their own conception of the good, and the state is to act 
only for reasons that all of its reasonable ciuzens could accept from their own 
point of view. Although it is beyond the scope of this essay to argue for Rawlsian 
liberalism, I do believe that a political theory that insists that governments remain 
value-neutral is particularly attractive today when much of the world is violently 
divided over religious disagreement, and when, certainly in the United States, we 
find ourselves engulfed in a cultural war that seems to divide us more and more 
every day. Private law, including contract, is not immune from such disputes. 
When a state delineates the rights and duties its citizens have against each other 
it ought to act with respect for all reasonable individuals, just as it should when it 
deals with those individuals directly. At the close of this essay I shall briefly argue 
that most well-known theories of contract, including both the promise theory 
and Kimels communitarian theory, fail this test, and therefore fail to be liberal 
theories of contract in the best sense of the term. What we need is not only free- 
dom from contract, but also freedom from illiberal theories of contract. 


CHARLES FRIED’S VERSION OFA LIBERAL THEORY OF CONTRACT 


Fried begins his account by explaining what the basic purpose of having a practice 
of promising is. It is ın each of our interests to be able to make agreements with 
others, and for them to trust that we will do as we say we will even if in the future 
it is not in our interests to do so. Contract law gives others a reason to trust us and 
to negotiate with us. Being able to induce others to trust me obviously will be of 
great value to me, and a practice whereby certain promises are generally enforced 
provides a way for me to do this. 

Importantly, for Fried this ability to ‘make nonoptional a course of conduct 
that would otherwise be optional for me’ is not just a convenience, but is in fact 
required by a theory of individual liberalism ‘[i]n order that I be as free as possible, 
that my will have the greatest possible range consistent with the similar will of 
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others”? The implicit assumption is that liberalism requires not only that I be free 
from the unwanted interference of others, but that in fact I be as free as possible 
consistent with the same freedom for others — a version of Rawls first principle 
from A Theory of Justice.° Contract law provides us with a way to enhance our 
individual liberty by giving us a way freely to bind ourselves to a certain course 
of future conduct. Since we are more free with such a system than without, hber- 
alism seems to require a system that enforces promises. This is one sense in which 
Fried’ theory is a liberal theory of contract. And in this sense the liberal aspect of 
the view is directly related to the promise aspect. Fried’s theory is thus a liberal 
promise theory of contract. 

However, we might wonder about the soundness of this argument. In particu- 
lar, we might question Fried’s premise that we are more free when able to make 
non-optional for ourselves conduct that would otherwise be optional. When 

speaking just in terms of freedom, we would be equally free were we to remain 
free to do as we wish with our property whether we had promised it to others 
in the past or not. The freedom to tie ourselves to the mast irrevocably is no more 
a freedom than the freedom to tie ourselves now and release ourselves later. 
Nor can it be complained that such a freedom is inconsistent with an equal 
amount of freedom for others, for we could easily have a system in which 
everyone was free to keep their promises or not. Of course, the practice of promis- 
ing may well be undermined if everyone has that freedom. And it is probably the 
case that average welfare is increased when a system that enforces contracts is in 
place. In that sense, the freedom to bind ourselves irrevocably may lead to more 
welfare than the freedom to break our promises. But if we restrict our considera- 
tion to the maximisation of freedom without regard for the maximisation of 
welfare, it 1s far from obvious that contract law makes us more free by enforcing 
our promises than we would be if we were free to break them. And we 
should beware of arguments to the effect that increases in welfare automatically 
increase freedom, since then liberalism would threaten to collapse into a form of 
utilitarianism. 

Moreover, as a descriptive matter this argument fails to explain contract law as 
we find it. In Anglo-American contract law not all promises are enforceable. Not 
only is bargained-for consideration required, as we have already mentioned,” in 
contract law another party is required. There must at least be one other person or 
legal entity who has been in some sense harmed by the breach of the promise. 
Fried’s argument misses this crucial feature of not only contract, but of private 
law generally, which is always about the righting of a wrong done to another. 
According to Fried’s argument as stated so far, liberalism would require that I be 
able to make conduct non-optional in almost any context, including, say, New 
Years resolutions. He implies that the state must make available a means by which 
I can tie myself to the mast to lose ten pounds this year, whether anyone else is 











9 Fned, above n 2, 13 

10 This requrement echoes Rawls’ first principle of political justice, as then articulated in A Theory of 
Justice (Cambridge MA: Harvard University Press 1971) (all references are to revised edition, 1999). 

11 Unlike Kimel, Pred does attempt to deal with the consideration doctmne, if only by accusing it of 
incoherence: Fried, above n 2, ch 3 
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involved or not. Even xf that were a good argument, it would have almost noth- 
ing to do with Anglo-American contract law. 

However, these are not Kimel’s objections to Fried. Instead, Kimel complains 
that although Fried highlights the benefit to society that a practice of promising 
brings, he fails to establish a necessary connection between that practice and a 
promisor’s obligation to perform: 


If it is good that people utilise trust in their social relationships, and promises pro- 
mote this good ... then the crucial point ıs that to promuse is to invoke the bonds of 
trust .... It does not matter whether this is somehow mediated or helped by the 
existence of an established practice.” 


Although Fried begins by explaining the value of the social practice of promising, 
it turns out that the practice itself is in one sense unimportant: it is neither neces- 
sary nor sufficient to bind a promisor. It is not necessary because there could be 
other means for me to invoke the trust of others. And it is not sufficient because 
the mere fact that we receive a benefit from the practice of promising that we 
would not receive if everyone broke their promises of itself provides no moral 
obligation for us to perform a particular promise. As Fried himself put it 


[T]he usefulness of promising in general does not show why I should not take 
advantage of it in a particular case and yet fail to keep my promise. That the conven- 
tion would cease to function in the long run, would cease to provide benefits if 
everyone felt free to violate it, is hardly an answer to the question of why I should 
keep a particular promise on a particular occasion.” 


For Fried, individual obligation is still 4 step away?” The additional step is that a 
promisor intentionally (and for her own benefit) invites the promisee to trust her, 
even to the promisee’s own detriment. Inviting such trust and then breaking pro- 
mises would be the equivalent of using another as a means to one’s own ends in 
violation of Kant’ categorical imperative. The existence of a social practice of pro- 
mising makes it easier to invoke the trust of another, but it is not the most crucial 
element of Fried’s account. 

After criticising Fried for failing to tie the obligation to keep promises to the prac- 
tice of promising, Kimel acknowledges that Frieds argument is far from worthless’: 


Establishing that a general practice by which promises are held to be binding 1, or 
would be, a good thing, is the most solid foundation on which to explain the bind- 
ing force of promises; and much of his argument is precisely that an explanation as 
to why the practice is 2 good thing.” 


This is Kimel’s starting point. He seeks to explore more thoroughly what is so 
good about the practice of promising. Then, instead of equating that practice with 





12 Kimel, above n 3, 11-12 
13 Fred, above n 2, 14-15. 
H ibid 16. 

15 Kimel, above n 3,13. 
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contracting, he also wants to explore what is valuable about the practice of con- 
tracting, and compare and contrast the two. The object is to explain the binding 
force of promises by appealing to the benefits of the practice. 

Kimel distinguishes himself from Fried by laying out a more sophisticated 
explanation of why the practice of promising is a good thing, and by doing the 
same for the practice of contracting. But in fact the difference between Fried and 
Kimel is much more fundamental, and may be deeper than Kimel appreciates. 
Fried and Kimel have very different views of liberalism, and these differences 
shape their theories of contract in such a way that they talk at cross purposes. 
Although Fried begins his book with a discussion of why the practice of promis- 
ing is a good thing, that does not mean that those benefits are the ‘foundation of 
the binding force of promises’ for him as they are for Kimel. Indeed, Fried freely 
admits that his half-hearted (and, as we have seen, quite suspect) argument about 
the states obligation to maximise freedom by providing a means for individuals 
to bind themselves does not establish any obligation on any individual to keep his 
promises. It is therefore unsurprising that his argument does not establish any 
necessary connection between the value of the practice of promising and a pro- 
mise’s binding force on the promisor. Understanding why the practice of promis- 
ing is not the foundation of his argument requires that we understand his view of 
liberalism and how it differs from Kimefs. 

Fried’s promise theory is liberal primarily in the libertarian sense. By libertar- 
iar I mean to refer to a form of liberalism under which individual rights of non- 
interference are primary and usually exhaustive. Libertarians make no claim to 
positive rights to basic welfare as some liberal theorists (e.g. Ronald Dworkin) 
do, but rather content themselves in asserting that liberal justice amounts to the 
protection of individual property rights. As Fried himself put it, [i]t is a first prin- 
ciple of liberal political morality that we be secure in what is ours — so that our 
persons and property not be open to exploitation by others, and that from a sure 
foundation we may express our will and expend our powers in the world’® The 
task for such a view is to explain how the state is justified in forcing a breaching 
party to perform or to pay damages to a promisee against the breaching party's 
wishes. Fried locates the justification in a moral obligation to keep one’s promises. 
But the practice of promising is just fertile ground for such moral obligations to 
obtain, a convenient tool for individuals to use. Under Fried’s view, studying such 
a practice and its benefits to society can tell us no more about whether or not an 
individual is morally obliged to keep a promise than studying guns can tell us 
whether or not an individual killer should be punished for murder. The hard 
work in Frieds liberal theory is done by individualistic Kantian moral theory, 
not by any observations about the purposes or benefits of promising as a social 
practice. 

I pause here to note that Fried’s theory is a liberal theory in that it has liberal 
(read: libertarian) demands for what a just legal system must look like. And it is a 
promise theory in that it grounds the justification of contract law in the moral 
implications of making promises. But the fact that it is a promise theory has little 








16 Fried, above n 2,7 
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to do with the fact that it is a liberal theory. Any moral justification for enforcing 
contracts would have done just as well so long as it satisfied the libertarian respect 
for individual autonomy. Indeed, Randy Barnett, another libertarian, has devel- 
oped a sophisticated account very similar to Pried’s except that it bases enforce- 
ment not on the morality of promising, but rather on the moral consequences of 
consenting to be legally bound.” That adjustment allows Barnett to explain why 
not all promises are legally binding, something for which Fned was never able 
adequately to account. 

By contrast, for Kimel liberalism and contract are not so coincidentally related. 
That is because Kimel begins with a perfectionist view of liberalism rather than a 
libertarian view. As we will see in the next section, to a perfectionist liberal it is 
natural for the value of the practice of promising and/or contract to serve as the 
foundation’ of contract theory. Although it at first looks as though Kimel’s discus- 
sion of liberalism is only an interesting closing chapter, his assumptions about 
liberalism actually color his entire approach to contract law. 


PERFECTIONIST LIBERALISM AND CONTRACT LAW 


Kimel begins with the question, re contracts promises?’, and most of his book 
explores that question, or more specifically the question of the degree to which 
contract law can be cashed out in terms of promise theory. What I want to argue 
now is that his method of dealing with this question is to some extent more inter- 
esting — and more controversial — than his answer. Kimel’s approach is to deter- 
mine the purpose and value of the practice of contracting, and to compare and 
contrast that purpose and those benefits with the practice of promising. To the 
degree that they have the same purpose and provide the same benefits, contract 
is reducible to promise. But since Kimel finds important differences in the values 
fostered by the practices, to that degree (he argues) they are distinct. The first three 
of the book's five chapters are about those differences. The fourth chapter applies 
his conclusions about the value of contract law to the doctrinal question of deter- 
mining remedies for breach of contract, arguing that we should choose remedies 
with an eye to enhancing the values we hope to enhance with contract in the first 
place. Only in the final chapter does he turn his attention to liberalism and its 
relationship to contract law. 

However, Kimel’s view of liberalism shapes the entire project. To see why this is 
so we need first to understand what liberalism is for Kimel. As I mentioned ear- 
her, Kimel endorses perfectionist liberalism: the view that the state ought to act so 
as to foster liberal values.* While the libertarian wing of liberalism argues for 
limited government, and contends that the state's only role is to protect individual 
rights of non-interference, perfectionist liberalism allows room for a much more 
active government. The state has a positive duty to help make the lives of its citi- 
zens better, specifically by pursuing liberal values and objectives. What those 
values are is the subject of much debate, of course, but for Kimel they include, 





17 See Barnett, above n 8. Kimel also focuses on consent specifically to be legally bound See Kimel, 
above n 3, 136-142 
18 {bid 120 
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among other things, an emphasis on communal values and interpersonal relation- 
shi 

So far perfectionist liberalism may sound very bland and uncontroversial, but it 
is important to see that structurally it is quite different from other brands of liberal- 
ism. Other brands of liberalism are exclusively rights-based, including not only 
libertarianism but also (to some extent) John Rawls version of liberalism. As such 
they do not make any value claims (or at least they make only very minimal value 
claims), and argue that such claims are beyond the jurisdiction of legitimate gov- 
ernment — a position that is often summed up in the slogan the priority of the right 
to the good’ Government’ only legitimate role is to make people as free as possible 
to exercise individual autonomy by making their own value choices.” Perfection- 
ist liberalism, on the other hand, is a teleological view in that it insists that govern- 
ment can and should do more than smply protect individual rights. The state must 
make judgments about what is best for its citizens, and must do what it can to 
foster those values in society. While other brands of liberalism eschew making 
value claims, perfectionist liberalism is a thoroughly value-based argument. 

For example, many liberals start with the principle that individual autonomy 
must be protected as far as possible. Liberalism is thereby associated with what 
Kimel calls the tigid conception’ of freedom of contract. According to the rigid 
conception, contracts are to be strictly enforced to the degree that the parties’ 
intentions at the time of contracting can be discerned. Under this view, rules such 
as the rule against enforcing punitive liquidated-damage clauses should be elimi- 
nated. Parties should be free to order their affairs as they wish, and the state should 
not seek to impose its own values on them by enforcing some of their agreements 
but not others, even if it does so for paternalistic reasons. When the state only 
selectively enforces parties’ agreements it fails to treat them with the respect due 
to free, autonomous agents by refusing to respect an individual’ right to choose 
her own version of the good life. Enforcing a contract against a breaching party is 
a way of respecting her autonomy by respecting her earlier intentions. 

As Kimel points out, the association of liberalism with the rigid conception of 
freedom of contract assumes a certain version of liberalism, in particular one based 
exclusively on individual rights. By contrast, perfectionist liberalism need not be 
associated with the rigid conception, since it is not a slave to individual autonomy. 
Autonomy is to be valued, but only so long as it is an autonomy ‘worth having’, a 
qualification which justifies a government's refusal to enforce morally repugnant 
contracts, and perhaps an even more robust paternalism.” For Kimel, 2utonomy 
is valuable only when exercised in pursuit of the good?” The good in question is 
to be determined by liberal values, and liberalism demands freedom of contract 
only insofar as liberal values are enhanced by the enforcement of contracts. 











19 This emphasis makes it hard to distunguish Kimels liberalism from communitarian critiques of 
liberalism, but haggling over labels is not very productive 

20 Rights bated ibelia anong themectvs about wh ethic: gorenen hold en Hom 
doing more than just removing barriers to individnal choice or whether it has a duty to ensure its 
ctzens have the opportunity (through adequate education, health care, and economic means) to 
make more and better choices. 

21 ibid 127-135. 

22 thd 13. 
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A similar teleological structure is at work in Kimefls entire discussion of the 
relationship of contract to promise. The practice of contracting and the practice 
of promising are examined by looking at the value of each practice. Kimel iden- 
tifies both intrinsic and instrumental values of each.” He argues that the practices 
are distinct because they have distinct goods. Furthermore, when we debate about 
contract doctmne (e.g., the proper remedies for breach), we can settle such disputes 
by determining which doctrines will maximise what we find valuable about con- 
tract as a whole. And finally, we can decide how interventionist to be — how ‘rigid’ 
our conception of contract should be — by asking to what extent freedom of con- 
tract enhances ‘the good) ie. liberal values. It turns out, Kimel argues, that while 
contract is valuable in some ways, in other ways promise does a much better job of 
enhancing liberal values, while contract can inhibit them. To that extent we 
should ensure not only freedom of contract, but also freedom from contract, so that 
individuals are free to order their lives by the norms of promising alone, insulated 
from the legal practice of contracting. For Kimel, contract scholarship is about the 
study of benefits and values, much as his liberalism is value-based. A liberal the- 
ory of contract, for Kimel, is one that settles doctrinal disputes in a way that max- 
imises liberal values. 

In the remainder of this review, I want to explore a different way in which a 
theory might be a liberal theory of contract. Kimel is right that liberalism need 
not be associated with the rigid conception of contract. Such association is predi- 
cated on a particular form of liberalism, a libertarian form that identifies the pro- 
tection of individual autonomy with limited government. I think Kimel is right 
to avoid libertarian forms of liberalism, though like him I shall not argue for that 
point now. Instead, I want to make clear that Kimefs teleological, perfectionist 
version of liberalism 1s itself quite controversial, and 1s by no means the only alter- 
native to libertarian liberalism. I endorse a version of liberalism articulated in the 
later work of John Rawls. Unlike perfectionist liberalism, Rawlsian liberalism is 
rights-based rather than teleological. However, rather than arguing that govern- 
ment is to be limited only to the protection of mndrvidual rights of non-interfer- 
ence (as the libertarians argue), Rawlsian liberalism places constraints not on the 
size or scope of legitimate government, but instead on the kinds of reasons that 
may be used in justifying governmental policy. What I want to do now is specu- 





23 Unfortunately, Kimel’s entre discussion of the distinction between the intrinsic and instrumental 
values of each practice 1s suspect. If we take the words to mean what they normally mean, to say 
something is intunsically valuable 1s to say that it 1s valuable for its own sake, whereas to say some- 
thing 1s instrumentally valuable 1s to say that ıt ıs valued for 1ts ability to achieve some other value, 
ultumately something intninnecally valuable. Kimel argues that each practice 1s instrumentally valu- 
able for its ability to help us achieve interpersonal coordination and thereby increase our welfare. 
But he also argues that each has an intrinsic value. Promuse 1s intrinsically valuable for its ability to 
enhance social relationships, while contract 1s intnnecally valuable for 1t ability to enhance perso- 
nal detachment Putting aside the fact that such an argument would at most make promise and 
contract only one step away from something intrinsically valuable, it 1s also very doubtful whether 
even personal relationships are intrinsically valuable, much less personal detachment. In fact, Kimel 
himself argues at one point that personal detachment’ ‘only distinct value’ 1s that ıt allows one to 
achieve the benefits of bargaining without relying on personal relationships (:bid 134), a clam that 
sounds like a paradigm case of instrumental value The good news 1s that as far as I can tell nothing 
ın his argument really turns on the distinchon. 
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late as to what consequences this version of liberalism would have for contract law. 
Fried’s promise theory and Barnetts consent theory are based on either libertarian 
liberalism or, at most, an earlier version of Ràwlsian liberalism. However, the 
differences in Rawls’ later account of liberalism affects contract theory in ways 
that have not yet been appreciated.” I shall argue that, like perfectionist liberal- 
ism, Rawlsian liberalism also demands freedom from contract, but in a very dif- 
ferent sense from Kimel’s. Rawlsian liberalism demands freedom from morality- 
based theories of contract, including the promise theory. 


TOWARDS A‘POLITICAL LIBERALISM THEORY OF CONTRACT 


In Political Liberalism,” John Rawls built on the justice as fairness’ developed in A 
Theory of Justice. The most distinctive difference between the two works is that in 
Political Liberalism Rawls recognises what he calls ‘the fact of reasonable pluralism} 
something he blames himself for not fully appreciating in A Theory of Justice. The 
‘fact of reasonable pluralism is the claim that for a variety of reasons, there will 
always be disagreement about fundamental philosophical questions even among 
very intelligent people with the best motives. Despite these intractable differ- 
ences, we still face the practical problem of how to order our society so that we 
can peacefully co-exist and cooperate to our mutual benefit. Political liberalism, 
for Rawls, is the view that the fact of reasonable pluralism requires us to treat 
competing reasonable viewpoints with respect, and to avoid forcing our own 
comprehensive moral and philosophical theories onto others. Instead, govern- 
ment should only interfere with the liberty of its citizens for reasons that all of 
its (reasonable) citizens can accept from their own point of view, and governmen- 
tal policy should not be determined by any particular theory of the good. That is 
not to say that government must have the extremely limited role that libertarians 
imagine, but rather that when it acts ıt must act for reasons that any person with a 
reasonable conception of the good can accept from her own point of view.” 











24 That is not to say that Rawls’ work has gone unnotced ın contract literature. Peter Benson in par- 
ticular has made great use of Rawls Political Libemilism to develop his own ‘public reason’ concepnon 
of contract. Benson's project 1s to use Rawlman concepts to explain contract doctrine ın an intern- 
ally coherent manner. While I am a great admirer of Bensons work and have learned much from it, 
my project here 1s different. Benson disunguishes between political and sundical arguments Juri- 
dical arguments are those that are internal to the law, and that use only legal justifications This 
method 1s formalist ın the best sense of the term. Political arguments, by contrast, are those that 
start with broader political theory external to the law Such theories will Likely impact on the law, 
and my project here is to question how political liberalism affects contract law. Benson does toy 
briefly with the extent to which his public reason conception may gain external support from 
political hberalism more broadly, but only in a tentative way, and it is clearly not bis main project. 
See, eg, P Benson, The Idea of a Public Basis of Jusnfication for Contract? (1996) 33 Osgoode Hall LJ 
273, P Benson, The Unity of Contract Law’ in P. Benson (ed), The Theory of Contract Law 118 (Cam- 
bndge. Harvard Univermty Press, 2001) 

25 J. Rawls, Political Libenslism (New York: Columbia University Press, 1993). 

26 Kamel briefly mennons the idea that liberalism could require that the government be neutral to 
competing conceptions of the good, but rather than follow up on the idea he instead discusses 
how his theory does not violate the related liberal requirement that government treat individuals 
in a neutral manner. See Kimel, above n 3, 12L 
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Of course, the government does not have to respect just any point of view, only 
reasonable ones. The reasonableness qualification is not meant to be a robust value 
judgment itself, but rather is a term of art for Rawls. A view is reasonable to the 
extent that it recognises the fact of reasonable pluralism and its consequences. 
Reasonable points of view are those that accept that other reasonable people will 
disagree with our comprehensive theories, that we are nonetheless faced with the 
practical problem of ordering our society, and that we should therefore be tolerant 
of other viewpoints that show us the same respect. Thus, for example, a govern- 
ment need not limit itself to policies that can be accepted from the viewpoint of a 
set of people who believe in white supremacy and the subjugation of minorities, 
or from the viewpoint of religious extremists who believe that non-adherents 
should be burned at the stake. Such views are unreasonable and governments 
need not take them into account. On the other hand, religions are reasonable so 
long as they tolerate and respect those who do not accept their tenets, and such 
views should themselves be tolerated and respected. 

The degree to which Political Liberalism is a departure from Rawls’ work in A 
Theory of Justice rather than an explanation of it has been the subject of much 
debate. Rawls himself usually argues that for the most part his theory has not 
changed, and is merely better articulated in the later work. But even he admits 
that the recognition of the fact of reasonable pluralism and its consequences 
marks a significant departure from his earlier work, and ıt 1s a departure that is 
crucial for our purposes here. In A Theory of Justice Rawls developed an argument 
for justice as fairness based on a Kantian conception of the nature of individual 
autonomy and the moral implications of that view. But by Political Liberalism, 
Rawls resists any appeals to comprehensive philosophical theories that make 
metaphysical claims about the nature of personhood or moral claims about the 
consequences of individual autonomy. Instead, in Political Liberalism Rawls aims 
to apply the principle of toleration to philosophy itself?”’ Since, for example, 
‘[m]any citizens of faith reject moral autonomy as part of their way of life?” poli- 
tical liberalism should not require them to live by laws motivated by such a the- 
ory, just as the state should not base laws on Christian views out of respect for 
those who adopt different religions or no religion at all. Instead, we should choose 
principles for reasons that even people of faith, or at least of ‘reasonable’ faith, can 
accept from their own points of view. It turns out, Rawls argues, that all reason- 
able people can accept pretty much the same political theory he developed in A 
Theory of Justice, including the latest variations of his famous two principles, and 
therefore the content of justice as fairness does not change much. But the argu- 
ment for that view has undergone a subtle but very important shift: it no longer is 
based on rational choice theory or on a theory of individual autonomy and its 
moral implications. Indeed, it no longer claims truth for any comprehensive the- 
ory, and to do so would violate its new conditions. 

Naturally, almost everything about Political Liberalism is controversial, even 
(perhaps especially) to those who found A Theory of Justice so persuasive. My aim 
here is not to engage in those debates, but rather to explore the implications of 








27 Rawls, above n 24, 10. 
28 ibid xh. 
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Rawls liberalism for contract law. In my opinion, Rawls’ political liberalism, and 
not Raz’ perfectionist liberalism, is the most promising alternative to libertarian 
liberalism. But while applying the principle of toleration to philosophy itself” 
may have little effect on Rawls’ theory of justice as fairness, I argue that it has a 
potentially huge impact on our understanding of contract theory, for it will rule 
out many of the most prominent theones of contract, including the promise theory. 

The theory developed in A Theory of Justice is openly Kantian in spirit and 
grounded in a theory of individual autonomy that looks rather robust in compar- 
ison with Political Liberalism. Indeed, Rawls discusses promises and contract law in 
A Theory of Justice, drawing heavily on the work of Prichard, and his arguments 
foreshadow Fried’s Contract As Promise. For Rawls, as for Fried, the social practice 
of Promising is of great benefit to us, but the individual obligation to keep a pro- 
mise derives not from the existence of such a practice, but rather from the moral 
consequences of our freely using this practice to invite others to trust us for our 
own benefit. Like Fried, despite the discussion of the practice of promising, ‘no 
moral requirements follow from the existence of institutions alone” There is a 
moral requirement to perform promises, though, and it comes from the theory of 
justice as fairness: along with most other ethical theories, justice as fairness holds 
that natural duties and obligations arise only in virtue of ethical principles, in this 
case the principle that we are obligated to fulfill contracts to which we freely bind 
ourselves.” This discussion could almost be an abstract for Fried’s Contract as Pro- 
mise. If Rawls is an icon of liberalism, it looks as though the promise theory of 
contract deserves its place as the paradigm of a liberal theory of contract. 

The problem 1s that although Rawls does not specifically return in Political Lib- 
eralism to the discussion of promises and contracts, his new respect for pluralism 
arguably undercuts the promise theory of contract entirely, including his own 
brief discussion of contract in A Theory of Justice. Justice as fairness is for Rawls no 
longer an ethical theory; nor is it based on a particular conception of individual 
autonomy. By the time of Political Libemlism Rawls acknowledges that many rea- 
sonable people do not accept a comprehensive theory based on individual auton- 
omy, either as a metaphysical claim about the person or as a set of beliefs about the 
moral consequences of actions by free agents. Many reasonable people will choose 
to govern their lives in accordance with other values, including some in which 
communal or theistic interests have priority over individual interests. Theories 
based on a Kantian conception of autonomy, including autonomy theories of 
contract, fail to show proper respect for such beliefs. 

To see the effects of this fundamental shift in Rawlsian liberalism let us first 
look at some easy examples of the kinds of contract doctrines it would rule out. 
For one thing, any rules that made arbitrary distinctions among individuals 
would be unacceptable. For example, Rawlsian liberalism would not allow any 
rule that made contracts unenforceable against individuals due to their sex, reli- 
gion, or race. No one in the onginal position who did not know what sex, reli- 
gion, or race one might have would choose such a mule, and not all reasonable 
people could accept such a rule from their own point of view. Rules based on 








29 Rawls, above n 10, 306. 
30 bid 
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religious beliefs would likewise be unacceptable, such as a rule that contracts made 
on Sundays are unenforceable. Any rule that treats contracts made one day of the 
week differently just because of the Christian Sabbath will not be acceptable from 
all reasonable points of view. 

For the same reasons, a promise theory of contract is unacceptable to Rawlsian 
liberalism. To the degree that a promise theory is based on the claim that there is a 
moral obligation to keep one’s promises such a theory 1s not acceptable from all 
reasonable points of view. There is good reason to think that contract theory’: 
focus on promising is based on Judeo-Christian morality. For example, Patrick 
Atiyah has famously argued that the emphasis was born in Victorian morality in 
particular.” That claim is almost certainly too strong, but it does seem likely that 
Victorian mores heightened the focus on the moral implications of breach at a 
time when contract theory was coming into its own as a distinct discipline. In 
any event, the identification of contract with promise goes back at least to Kant, 
for whom lying or the breaking of a promise were paradigm violations of the 
categorical imperative. Nor does it matter which particular moral theory is cited 
as grounds for the moral argument at the moment. It is equally unacceptable from 
the point of view of Rawlisian liberalism for the state to appeal to God’s com- 
mandments, Kant’ categorical imperative, or the principle that we ought to max- 
imise utility. Even if most major moral theories agree that it is in some sense 
wrong to break promises in most cases, they are likely to disagree about the 
exceptions, such as when, if ever, efficient breach is appropmate. 

Importantly, the same thing is true for a promise theory based on any robust 
form of autonomy. Interestingly, autonomy theories are usually criticised on the 
grounds that they do not provide enough content to settle disputes in contract 
law.” But to the extent that we want a theory of contract that meets the require- 
ments of Rawlsian liberalism, autonomy theories have too much content. Just as 
non-religious people have a right not to be ruled by a law of contract based on 
Christianity, so too do religious people who reject philosophical theories that give 
priority to individual autonomy have a right not to be ruled by autonomy the- 
ones of contract. The same can be said for those who give priority to the commu- 
nal rights and duties that are said to arise from our interpersonal relationships. 

None of this is to say that we cannot have a law of contract, or that individual 
autonomy can play no role in such a law. There are presumably many good rea- 
sons for giving primacy to choices made freely by individuals in most circum- 
stances, reasons that can be accepted from all reasonable points of view. But the 
autonomy theories go too far when they are grounded in metaphysical views 
about the nature of personhood or the moral consequences of individual choice.” 








31 P S. Attyah, The Rise and Fall of Freedom of Contract (Oxford: Oxford Unrvernty Press, 1979); P. S. 
Atryah, Promises, Moails and Law (Oxford: Oxford Unrvernty Press, 1981). 

32 See, eg, R- Craswell, ‘Contract Law, Default Rules, and the Philosophy of Promising’ (1989) 88 
Mich. L Rev. 489, M. Trebilcock, The Limits of Freedom of Contmct (Cambridge Harvard University 


Press, 1994). 

33 While Randy Barnett’ consent theory 1s not based on any moral theory about promusory obliga- 
tions, ıt does depend on the argument that the giving of consent to be legally bound has moral 
consequences that justify the enforcement of contracts Sec R Barnett, ‘A Consent Theory of Con- 
tract’ (1986) 86 Col. L. Rev. 269, 296-300 
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Contract law, like all law, grows out of a need for people with a variety of back- 
grounds and viewpoints to cooperate to their mutual benefit. Rawlsian liberalism 
simply requires that the state enforce such agreements only in a way that respects 
all viewpoints that are themselves respectful. No doubt it is to the benefit of all 
individuals, no matter what ‘comprehensive theories’ they endorse, to be able to 
bind themselves to a future course of action, and nothing in Rawlsian liberalism 
prevents this. Indeed, Kimel is almost certainly right that liberalism requires that 
governments provide such a mechanism so that lack of social standing, perhaps 
due to unfair biases against race or religion, will not exclude individuals from 
receiving the benefits of bargaining enjoyed by those who enjoy social connec- 
tions and class privileges. But Rawlsian liberalism also requires that the mechan- 
ism by which the government enforces agreements should not be based on a 
comprehensive moral or philosophical theory that is unacceptable to much of 
society. 

At this point it might be objected that contract law, unlike other areas of law, 
need not face the same liberal constraints since contracting is by definition volun- 
tary. In fact, in his earlier work Rawls himself hints at a related argument.” Since 
we enter into contracts only if we freely choose to do so, we have no right to 
complain if the government enforces them because of the morality of promising. 
If being subjected to moral reasoning offends us, we could choose not to partici- 
pate, and therefore the government has freedom to regulate contracting for illib- 
eral motives if it so chooses. 

This argument is misguided for two reasons. First, although we may have the 
choice to walk away from any particular contract, as a practical matter we do not 
have the option to walk away from contracting altogether. Doing so would 
require an existence virtually impossible in modern society. Less obviously, even 
if we did have any sort of realistic option not to contract at all, liberalism would 
still prohibit the government from providing a system of contract enforcement 
based on illiberal principles like the morality of promising. For one thing, this 
would constitute government endorsement of such principles, or at least the 
appearance of such an endorsement. Moreover, the benefits of contracting with 
the assurance of government enforcement would be available only to those who 
were comfortable with the government’ value system of choice. Even if others 
could choose not to participate, they would lose out on a benefit that the govern- 
ment provided to those whose values it found more acceptable. In the end, even 
though contracts are by definition freely entered into, contract law is subject to the 
same liberal constraints as any other state action. 

What does this say about Anglo-American contract law as we currently know 
it? Does our contract law violate Rawlsian liberalism? For the most part, the 
answer is no. As I argue elsewhere,” as a descriptive matter Anglo-American con- 
tract law is not based on the morality of breach, though this fact is greatly under- 
appreciated by current contract literature. Anglo-American contract law has a 
strict-liability standard. Courts generally do not inquire into reasons why a party 














34 Rawls, above n. 10, 304 
35 C Bridgeman, Stnct Liability and the Fault Standard in Corrective Justice Accounts of Contract’ 
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breached, but rather just look to see what bappened at the time of contracting to 
see if the non-performing party was bound or not. If the promisor bound herself 
in the proper way, the reason she failed to perform is generally irrelevant. Reasons 
that may excuse her failure to perform from a moral point of view will not excuse 
her from legal liability. For example, it 1s a fundamental tenet of most moral the- 
ories that ‘ought implies can’ To say that one has a duty to do something implies 
that one has the ability and, conversely, to say that one is unable to do something 
implies that one has no moral obligation to do it. But in contract law once a per- 
son is bound to a contract the law will usually hold her to that obligation even if 
she becomes unable to perform due to circumstances beyond her control. The fact 
that personal tragedy has rendered her penniless and unable to pay a debt usually 
does not excuse the obligation,” and by the same token circumstances that make a 
breach more reprehensible from a moral point of view are equally irrelevant, since 
courts will not award punitive damages in contract cases.” Contract law is not 
about the wrongfulness of breach, but is rather about the legal transfer of rights 
and obligations at the time of contracting. And although it 1s well beyond the 
scope of this project to do so here, I believe that contract law as we know it can 
be justified for non-moral reasons that are acceptable from all reasonable compre- 
hensive viewpoints. 


BEYOND THE PROMISE THEORY OF CONTRACT 


In conclusion, I should point out that although I have focused most of my criti- 
cism on the promise theory of contract, Rawlsian liberalism probably rules out 
other theories as well. For one thing, it seems to rule out Kimel’ theory, which is 
based on rather robust and controversial value claims. For example, Kimel’s pre- 
ference of communitarian values is as problematic as autonomy theory’ giving 
priority to individual autonomy at the expense of communitarian values’? Raw- 
Isian liberalism’ implications for the law and economics literature is more com- 
plicated. To the degree that such theories are normative theories fundamentally 
based on utilitarian premises they are unacceptable.” Just as individuals have a 
right not to have a Christian or Kantian morality of promising forced upon them 
by their government, so too do Christians and Kantians have a right not to have 





36 One might reasonably object by cating the rmposmbuility/impracticability doctrine ın contract law. 
For a response to that objection, see ibid 

37 Foran argument that 1f contract law 1s about correcung moral wrongdoing then ıt ought to award 
punitive damages for certain kinds of egregious breach cases, see C. Bndgeman, ‘Corrective Justice 
in Contract Law: Is There a Case for Punitive Damages” (2003) 56 Vand. L Rev. 237. I now believe 
that the best argument 1s that while contract may be best explained as a form of corrective justice, ıt 
1s not about correcting moral wrongdoing 

38 It has been pointed out to me that we cannot so eanly dismiss Kimel theory if we presuppose a 
community defined by its shared values, since in such a community we could achieve 2 Rawiman 
overlapping consensus. That 1s a good point so far as it goes, but presuppomng such a community 
would ignore the fact of reasonable pluralism, and I join Rawls in thinking this would be a huge 
mistake uf we really want a theory that will help us with the practical problems law 1s meant to 
address 

39 Por one example of a law and economics theory based on normative arguments, see L. Kaplow and 
S. Shavell, Fairness Versus Welfare (Cambridge Harvard University Press, 2002). 
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utilitarianism forced upon them by their government. That said, economics can 
still play a role in analysing and developing contract doctrine so long as it avoids 
making value claims, eg. that we have a duty to adopt rules that maximise 
wealth. The difficulty is for us to explain the fine line between the plausible claim 
that people from all reasonable points of view generally enter into contracts in 
order to maximise their own welfare, however they define it, and the more con- 
troversial claim that governments have a duty to adopt the rule that maximises 
overall welfare. But spelling out the relationship of Rawlsian liberalism to law 
and economics is a complex project for another day.*° 

Kimel excellent book tells us much about the value of our practice of contract- 
ing, and how the benefits we receive from such a practice are not always identical 
to the benefits we receive from our practice of promising. He also helps us to 
understand how those values square with the values typically associated with per- 
fectionist liberalism, and to that extent he makes great strides towards a liberal 
theory of contract. But for those of us who see liberalism not as a particular set 
of values but rather as an attempt to shield individuals from the government 
imposition of values, an inquiry into what values are fostered by promising rather 
than contracting, though worthwhile, is not a step towards a liberal theory of 
contract. I have tried to take such a step here, albeit an initial and tentative one. 
Rawlsian liberalism resists the grounding of contract law in particular theories of 
value, whether those values are Kimefs communitarian values, the welfare-econ- 
omists’ utilitarianism, Fried’: morality of promising, or even a Kantian theory of 
individual autonomy. The challenge for a liberal theory of contract is to justify 
and explain contract law in a way that is acceptable to all reasonable points of 
view. Given the enormous benefits to be gained from contracting, it seems likely 
that if any government function can be so justified, then the law of contract can. 








40 Jody Kraus has made an admurable first stab at a very similar project, attempting to explain how law 
and economics theories might converge with autonomy theories through a Urvision of labor’ See J. 
Kraus, ‘Reconciling Autonomy and Efficiency in Contract Law: The Vertical Integranon Strategy’ 
(2002) 1 Journal of Social, Political, and Legal Philosophy 385. 
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Christian Joerges and Navra Singh Ghaleigh (eds), Darker Legacies of Law in 
Europe: The Shadow of National Socialism and Fascism over Europe and 
its Legal Traditions, Oxford: Hart Publishing, 2003, xvi + 416pp, hb £55.00. 


The central theme of this collection of essays is wonderfully evoked by the photo 
on its cover of a sculpture — ‘Liberated Man’. The gaunt and shaven-headed figure 
huddles with his back tumed towards the future, but his hands are firmly clasped 
over his face, obscuring his vision of the past. As Europeans wrestle with the pro- 
blems of integration and engage in expernmments with a constitutionalism that 
transcends national boundaries, do they need also to take account of the past of 
Nazism and fascism? The answer the book gives is ‘yes’. Collectively the essays are 
supposed to make the point that one cannot construct a liberated legal future 
without paying serious attention to the past from which one hopes to be liberated. 

With nineteen essays, plus a substantial and customarily insightful prologue by 
the foremost historian of Germany’s legal order, Michael Stolleis, and a customa- 
rily feisty epilogue by the most distinguished constitutional theorist of Europe, 
Joseph Weiler, the book provides an opportunity for both an unrelenting stare 
into the past and a justification for that stare. The justification goes beyond a clam 
that the past is likely to repeat itself 1f ıt is not thoroughly confronted. It includes 
the thesis that the principal figures of fascist and Nazi legal thought posed a ques- 
tion which no constitutional experiment can afford to ignore — the question of the 
basis upon which a political unity can successfully be founded. Is ıt sufficient, with 
Jiirgen Habermas, to posit a constitutional patriotism, an allegiance to the values 
of liberal democracy? Or is something thicker needed — something which 
can ground the substantive homogeneity of the Wlk, the Schmittian idea which 
occupies many of the authors? 

The two parts of the justification combine at least in the thought that if the past 
is not properly confronted, volkisch elements will play their role below the surface 
of liberal legalism. But more umportant for some of the contributors 1s the claim 
that the issue is not just about bringing those elements to the surface in order to 
eradicate their influence. Rather, one has to see that one cannot simply choose 
Habermas over Schmitt in reaction to Schmutt’s repugnant views about homoge- 
neity, because Schmitt was right that something beyond liberal democratic values 
is as a matter of fact constitutive of every successful political unity and so every 
successful legal order. If the European project of integration is to make any sense, 
it must make sense for reasons other than a commitment to the rule of law, 
human rights and so on, since all the countries involved ın the project are already 
so committed, even if some of the countries that are seeking participation have 
only recently made such commitments and have still a long way to go in turning 
theory into practice. These ideas are thoroughly and perceptively canvassed by 
Weiler, Joerges, Neil Walker and John McCormick. 

But perhaps one does not really need a detailed account of Europe's legal past to 
engage in this kind of debate. Weiler’s passing remark in his Epilogue that he does 
not find the generation of German lawyers of the 1930s all that interesting might 
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well apply to many — even most — of the French, Spanish and Italian figures 
discussed in some of the essays. One's impression after reading accounts of their 
contributions to legal thought might well be that like most academics anywhere 
they allied themselves with the dominant currents of political and social thought 
of the day, so that the only reason they do not languish in complete and well 
earned obscurity is that that they lived in very interesting times. The fact that the 
contributors of this group of essays either find it difficult to construct a bridge 
between their inquiry and the present, or even make no attempt to construct such 
a bridge, rather underscores this point. 

More illuminating, in my view, than the accounts of these figures is the account 
by David Fraser of the contemporaneous reception of their work in Anglo~Amer- 
ican legal scholarship. Fraser shows that American and English academics found 
little extraordinary and indeed much in common with their own work in the 
books and articles published in Europe in the 1930s, which suggests that there was 
a significant overlap in legal and political culture at the time. In a somewhat related 
essay, Laurence Lustgarten engages with the theme of analogies between Nazi prac- 
tice and the practice of the liberal democratic states of the time and indeed in con- 
temporary liberal democratic practice. Yet I suspect that a proposal for a book about 
the Anglo-Americans need to confront the legal past of the 1930s so that they can go 
forward productively into a liberated future would not garner much support. 

However, it does not seem to me that a proposal to study the role of law and 
lawyers in constructing legal and political culture in Europe and the Anglo- 
American world would fail to attract interest. The deterioration — even disintegra- 
tion — of legality in Germany charted by Oliver Lepsius and the comparison of 
French and German judicial methodologies in Vivian Grosswald Curran’ chapter 
invite reflections on the nature of law and adjudication which go well beyond the 
particular contexts and times they address. In addition, James Whitman's essay on 
how the roots of the idea of dignity in current constitutional thinking lie in the 
Nazi populist take on the idea of honour is fascinating, though subject to a robust 
critique by Gerald Neuman. 

Darker Legacies of Law in Europe contains many interesting ideas. It is, however, 
somewhat spoilt by the fact that the editors had rather too light a touch when it 
came to the thematic unity of the work and gave little attention to the quality of 
the English, elimination of typos and so on. 











David Dyzenhaus* 


Bronwen Morgan, Social Citizenship in the Shadow of Competition: The 


Bureaucratic Politics of Regulatory Justification, Aldershot: Ashgate, 2003, 
294pp, hb £55.00. 


Through exploring the expressive dimensions of regulatory policy, Bronwen 
Morgan examines how the drive for economic rationality in regulation impacts 
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on the notion and practice of citizenship. In a detailed analysis of the processes 
surrounding the formation, development and implementation of Australia’s 
National Competition Policy she seeks to assess the relative power of economic 
rationality to exclude or dominate competing ways of understanding regulatory 
policy choices, and examine what it means for conceptions of collective identity. 

The National Competition Policy (NCP) was introduced in 1995, and its back- 
ground and development are discussed in Chapters 1 and 2. The aim of the policy 
is to eliminate ‘unjustifiable’ restrictions on competition, including government 
regulations. Hence all existing and future legislative enactments and their accom- 
panying rules were to be reviewed and revised against this standard. The operat- 
ing assumption was that laws and regulations were restrictive of competition, and 
their continuation or adoption was only justified if they were demonstrably the 
least restrictive way of attaining policy objectives. 

The NCP is a programme which is quite startling in its scope and ambition, 
and it caused much political soul-searching as to what government’ legitimate 
role was in society, and indeed what sort of society Australia should be. Though 
based mainly in inter-governmental agreements, it was the subject of three parlia- 
mentary inquiries, discussed in Chapter 3 Chapters 4 and 5 look at the detailed 
operation of the NCP at federal level and within two state governments. Chapter 
4 focuses on the institutional structures of implementation and on the shape of 
the policy agendas set by the governments, and Chapter 5 on four case studies. 
Chapter 6 condudes with reflections on the consequences for the notion of citizenship. 

Morgan has four main arguments, which are made more or less in this order 
First, that the ‘non-legal review of policy-making introduced by the NCP can be 
usefully analogised to the ‘non-legaP impact that the rule of law has on law-mak- 
ing. The argument that is drawn from this analogy is that economic regulatory 
reviews are a form of ‘incipient legality’: they involve politically insulated institu- 
tions reviewing law on the basis of expertise-based criteria, relying on an interpre- 
tive strategy of ‘taking words seriously’ (p 140). The analogy with the rule of law 
(given mainly at pp 30-39) is the weakest part of the book and failed to convince. 
Whilst it is true that both economic reviews and the rule of law impose cnteria 
against which to assess political acts, and that law and economics are distinguished 
from the political system by their own interpretive and communicative codes, it 
seems that the analogy is overdrawn. Are the stabilising and legitimating claims of 
regulatory reviews really of sumilar magnitude to those of the rule of law, and can 
bureaucratic review really be analogised to judicial adjudication? 

The second argument is stronger, and concerns the contrast between the ‘insti- 
tutional solidity’ of the NCP, that is the institutional framework and the bureau- 
cratic rules and procedures that were adopted for its implementation, and its 
‘political malleability’, the fluidity in the interpretation of the policy. Within the 
three governments examuned, three stable institutional features were shared: insu- 
lation from politics, the practice of ‘taking words seriously’ and an emphasis on 
formal neutral expertise. These interacted, with the result that political insulation 
was achieved more through epistemic closure than through organisational separa- 
tion from politicians. However, Morgan shows how within that epistemic 
domain the interpretive stances adopted were themselves relatively fluid, allowing 
for variation between governments in critical decisions on implementation. 
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Also convincing is the third argument. that the communicative aspect of 
policy-making is significant in understanding why certain groups were successful 
in influencing policy and others were not. Economic rationality, Morgan argues, 
is a powerful strategic resource to be used by supporters and opponents alike. 
However, it dominated the terms of the debate to the exclusion of all other ration- 
alities. The consequence was that those who opposed the policy but expressed 
their opposition in economic terms were more successful in securing policy 
changes than those who expressed their opposition in the language of human 
rights discourses or social democratic welfarism. This success was enhanced where 
they could employ network structures to politically insulate future negotiations. 
Morgans study thus provides valuable empirical support for the claim that in a 
deliberative context, translation into the dominant discourse is a necessary, albeit 
not sufficient, condition for success. 

This important finding has implications for notions of citizenship, explored in 
the fourth argument. Morgan argues that the NCP altered the forms, instruments 
and discourses of social citizenship, and that what emerges is technocratic citizen- 
ship’ (Chapter 6). This is not the same as the familiar argument that the active 
political citizen has been replaced by the passive consumer. Technocratic citizen- 
ship ‘captures the tension between the exclustvity implied by the possession of 
expert technical knowledge and the inclusivity promised by citizenship’ (p 219). 
On the one hand, by its transparency and formality regulatory review increases 
the opportunities for participation and debate. On the other hand, its dominance 
by one particular discourse, in this case economics, creates epistemic closure: only 
those who can translate their concerns into the dominant discourse can partici- 
pate, and, more fundamentally, the dominance of that discourse cannot be ques- 
tioned. ‘In consequence’, Morgan concludes, ‘the choice or autonomy fostered by 
meta-regulation is akin to a choice between items on a pre-ordained menu rather 
than a capacity to design an altogether different menu’ (p 224). This is an intri- 
guing argument which deserves to be further developed. 

The main weakness of the book is that the discussion is not always well 
grounded in the surrounding literature. This leads to a jarring use of terms which 
have other accepted meanings, notably the use of the term ‘public choice’ to refer 
to the pursuit of the goals of welfare economics, rather than the well-established 
(and opposite) meaning of the dominance of policy-making by powerful interest 
groups. Further, ‘meta-regulation’ is coined as a phrase to refer to regulatory 
reviews by government rather that the more conventional (albeit emerging) 
meaning of review by government of private bodies’ own regulatory structures. 
More fundamentally, the lack of reference to the wider literature also leads to 
some thinness of analysis: a matrix of the organisational possibilities of policy 
outcomes is given (p 146) which has strong resonances with the grid/group analy- 
sis of cultural theory, but no reference is made to that theory, nor to the reasons for 
some of the critical differences between the two analyses; the significance and 
operation of networks is emphasised without reference to the extensive literature 
on their operation; an understanding of public choice analysis (as normally 
understood) could have facilitated analysis of the policy outcomes in Chapters 4 
and 5; and, whilst the conclusions are highly relevant for debates on deliberative 
democracy, none of that literature is referred to. Finally, it leads to some of the 
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conclusions being ‘under sold’: explanations of regulatory policy are offered 
which differ significantly from the standard theones of public choice or institu- 
tionalism, and drawing out the contrasts would give the arguments a greater 
impact. These weaknesses aside, this is a well researched and clearly written book 
which provides a provocative discussion of an important piece of regulatory 
policy-making. 

Julia Black* 


Keith Hawkins, Law as Last Resort: Prosecution Decision-Making in a 
Regulatory Agency, Oxford: Oxford University Press, 2002, xxiv + 483pp, hb 
£60.00, pb £2300. 


Extending over more than 450 pages, this is a rich and dense piece of writing, as 
one might expect from a researcher well versed ın the theory and methods of 
interpretive sociology. Having gained extensive access to HSE — the latter’s com- 
mitment to the project further manifested in its £120,000 backing for the research — 
Hawkins is able to deploy a breadth of method, including scrutiny of a range of 
HSE documents, interviews with senior staff, a study of ‘infraction’ letters from 
the Industrial Air Pollution Inspectorate (removed from HSE during the research, 
in 1988), interviews with factory inspectors, and analysis of fatality and prosecu- 
tion files. The result 1s a mass of invaluable data, providing an unrivalled source of 
empirical material for others studying prosecutorial decision-making, HSE 
enforcement in general, or, even more broadly, the processes of decision-making 
within a large, complex and highly decentralised organisation. 

Hawkins couches his research approach in terms of a naturalism that ‘seeks to 
remain true to the nature of the social world studied (p 29), theorising this social 
world — in particular the decision-making processes of inspectors as to whether or 
not to prosecute safety and health violations — through their broad environment 
and particular contexts’ (p 47). These contexts are understood through the 
concepts of surrounds, ‘fields’, and ‘frames’. 

‘Surround’ refers to the broad economic, political and social settings within 
which organisations, including legal organisations, do their work; and, here, the 
vulnerability of the HSE to changes in this broader surround is emphasised (pp 
48—49). An organisational field — ideas as to how the organisation should pursue 
its ends — ranges from the formal (the organisational mandate, internal policy 
documents) to the informal (assumptions and expectations of staff at various 
levels). ‘Frame’ helps to describe how features in a particular problem or case are 
understood, placed, and accorded relevance; frames are Teflexive ın the sense that 
they both constitute “reality” and selectively identify the facts that sustain a social 
reality’ (p 53). Through these concepts and their complex interaction, Hawkins 
seeks to understand decision-making in a way that integrates micro-level interac- 
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tions, the construction and maintenance of meso-level organisational realities, 
and a macro-level political economy. 

The concept of the decision-making frame is ‘central to a naturalistic perspec- 
tive on decision-making’ (p 52) and is treated most extensively throughout the 
text. Four chapters, spanning more than a third of the book and in many ways 
representing its empirical and theoretical core, are devoted to elaborating upon 
four forms of frame. The instrumental frame draws upon understandings of what, 
if any, impact prosecutions do or may have. The organisational frame raises the 
salience of the interests within, the aims and expectations of, and the pressures 
upon an organisation, all of which interact to frame decision-making. Perhaps 
the most powerful frame is the symbolic, within which individual, organisational 
and social constructions of blame combine both to produce and to justify reasons 
for and against prosecutions; cases emerge as liable for prosecution, or not, on the 
basis of social, indeed largely moral, critena, these involving assumptions and per- 
ceptions of intention, motive, negligence, knowledge, responsibility/denial, per- 
sistence, risk and outcome, and the characters and nature of both the offender and 
vicam. Finally, Hawkins details various dimensions of the legal frame, which 
becomes predominant in the later stages ofa case, once the decision to prosecute 
has actually been reached. Hawkins concludes this discussion by detailing how 
the legal frame tends towards focusing overly upon individual acts and events, 
and thus stands in a tense, often contradictory, relationship with public policy 
where ‘broader social, organizational, and industrial relations processes and 
cultures that create or contribute to risks and lead to accidents and occupational 
ill-health’ would be prioritised (p 412). 

Through this text, both in terms of its substance, and its methods and theore- 
tical bases, Hawkins builds upon his previous and extensive body of work on 
decision-making, the nature and uses of discretion within legal organisations, 
and the micro-practices and assumptions of regulatory enforcement. It adds to 
our understandings of how regulatory practices operate and by what factors they 
are informed. It is also a source of useful summary discussions regarding key issues 
in regulatory enforcement, including questions of deterrence, the evaluation of 
organisational performance, and, in contrast to Hawkins’ previous work, on the 
complexity of the notion of the corporation as an ‘amoral calculator’. Other 
aspects of the text are fascinating and important, such as the significance of the 
notion of the moral character of the regulated for the actions of regulators. There 
are, however, significant problems with Law as Last Resort, five of which will be 
discussed in what follows. 

First, there is a dearth of quantitative data here, data that is necessary to provide 
a context for the whole discussion. Hawkins is clear that his naturalism eschews 
quantitative analysis — in fact the closing words of the text are taken from de 
Saint-Exupery’ The Little Prince, which deride the ‘love’ that grown-ups have for 
numbers, despite the fact that these do not allow us to know human life (pp 458- 
459). This may be the case. But the quantitative baby must not be thrown out with 
the positivist bathwater. Given that there is virtually a complete absence of basic 
quantitative information (brief data on totals of prosecutions are presented at p 16), 
the reader is given little idea of the level of and trends in prosecutorial work, 
surely a pre-requisite for understanding the issues. 
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Despite Hawkins claim that it is impossible to create prosecution rates (p 442), 
we know, on the basis of a recent (2002) audit of HSE’ enforcement activities by 
Unison and the Centre for Corporate Accountability that levels of prosecution 
are relatively low — certainly given HSE research in the late 1980s indicating that 
70% of deaths in agriculture and construction were the result of ‘management 
failure’, a figure which subsequent research by the West Midlands Health and 
Safety Advice Centre concluded held for fatal occupational injuries in general. In 
1998/1999, levels of prosecution rates subsequent to investigation ranged from 
33% following (worker) deaths, 11% ın the case of major injuries, 4% after dan- 
gerous occurrences and just 1% 1n cases of ill health. This data also raises the ques- 
tion of why it should be the case that the level of worker deaths resulting in 
prosecution is three times the number of prosecutions following major injury 
investigations and almost eight times the number after investigations into danger- 
ous occurrences — particularly given the HSE’ emphasis on prevention reiterated 
throughout the book. 

This Unison/CCA analysis also calculated that levels of prosecution following 
various kinds of reportable health and safety incidents, were, in general, increas- 
ing in the three years between 1996/1997 and 1998/1999 (Hawkins notes àn 
increase in the most recent annual statistics’, (p 21)). Why was this the case? (And 
why, at the same time, were inspections declining?) Hawkins might have 
addressed this issue, not least through reference to his concepts of surrounds, field, 
and frame, but he fails to do so. 

A second general criticism of the book relates to its lack of attention to the issue 
of sentencing, and the role of HSE inspectors in this. This omission is even more 
curious given that Hawkins details how ‘the extent of the sanctions permitted by 
law often provoked criticism by inspectors, and the level of fines imposed by 
courts was generally regarded as derisory’ (p 297). Yet Hawkins fails to provide 
more than the most cursory indication of average levels of fines, or any meaning- 
ful discussion of how these have been changing (p 173). 

In terms of sentencing, one key issue is that of the choice of forum — whether a 
trial takes place in magistrates’ or Crown Court (the latter being able to impose 
unlimited fines for health and safety offences). This receives some attention here 
(pp 85-93), but is not linked to the subsequent discussion regarding inspectors’ 
own views of the problem of the low level of sanctions imposed following suc- 
cessful prosecutions, and the effect of this upon decisions to prosecute. Further, if 
found guilty, it is crucial that the Courts are given a full enforcement history to 
assist them in sentencing a company. Although this is supposed to be common 
practice in the HSE, there ıs good available evidence that it does not always take 
place. The formal role of HSE inspectors in this process, and the fact that they 
seem not always to perform ıt, surely needed discussing here. Finally on the issue 
of sentencing, Hawkins simply describes briefly, and in some ways inaccurately, 
the systematic reluctance of HSE to prosecute senior individuals within compa- 
nies alongside, or at times ‘perhaps instead of, companies themselves. Thus he 
discusses some of the reasons inspectors give as to why proceedings are less likely 
to be instituted against individuals (pp 94-99), and adds a footnote to the effect 
that ‘there were 16 prosecutions of individuals in the sample of prosecution files’ 
(p 94). But what this rather obscures is both that decisions to prosecute individuals 
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are extremely rare and that where such decisions are taken, the prosecutions are 
overwhelmingly likely to be taken against employees rather than managers. 

A third general issue pertains to method. It is to his credit that Hawkins sets out 
details of the research process in a fifteen page appendix, explicitly attempting to 
rectify the failure in much socio-legal research to give 4 sufficiently full explana- 
tion of how. . . findings came into existence’ (pp 445). In this Appendix, we learn 
that the research project upon which the book is based was conducted over a per- 
iod of ‘nearly twenty years’, with two main phases of primary data collection, 
1986—1988 and 1997-1998. Such discontinuity need not necessarily be problematic 
for a research project, yet in my view it requires somewhat more than a half page 
discussion (p 458), especially if, as is the case here, whenever this is referred to in 
the text it is treated either as a virtue (p 447) or as unproblematic (pp 169, 415). And 
it is a source of problems given Hawkins’ conceptual supports of surround, field 
and frame. For one thing, Hawkins fails to discuss potentially significant develop- 
ments within various frames within which the inspectorate operates. Perhaps the 
most significant of these was the publication, in 1995, of a new Enforcement 
Policy Statement — which, amongst other things, set out the circumstances when 
HSE inspectors should ‘consider’ prosecution. This statement applied during the 
whole of the second period during which Hawkins conducted fieldwork, and so 
it is curious that it is not interrogated here, relevant as one would imagine it to be 
to the surround, field, and particularly the notion of organisational frame that he 
employs extensively to explain prosecutorial decision-making. Indeed, Hawkins 
makes passing references to an Enforcement Policy Statement (pp 17, 170, 186, 208, 
221, 226), though it is simply not possible to determine whether he is referring to 
the pre-1995 policy, the post-1995 policy, or both. While it may be the case that 
‘policy is very much more than formally articulated statements of rule or princi- 
ple’ (p 203), it is surely relevant to take any such formal statements into account 
since, at the very least, they provide a ‘broad shape’ (p 202) to decision-making. 

A more important and relatively unacknowledged shift during this long 
research period leads us to a fourth, general weakness with Law as Last Resort. It is 
clear, as Hawkins states at various points, that the general economic, political and 
social climates within which all forms of regulation were conducted in the UK 
changed significantly from the mid 1980s to the late 1990s. The former period was 
marked by an intense rhetorical focus upon deregulation, and the emergence of 
generalised rhetoric of burdens upon business, red tape, and so on. During this 
period, such rhetoric was also accompanied by stringent cuts in HSE resources 
(p 118). Lately, the virulence of this language has changed, as did, during the 
1990s, trends in resourcing of HSE. Yet a cumulative feature of the past twenty 
years in this country has been a significant increase in the ‘moral capital of capital’. 
Thus, business has literally been granted a moral status, as intrinsic to the well- 
being and health of societies, and is able to use this as leverage — capital — either 
explicitly or as an implicit resource either to address or pre-empt issues of stricter 
external control Indeed, this moral capital is powerful in a further and more 
subtle sense, along the lines of Lukes’ third dimension or face of power, so that 
the moral capital of capital means that certain issues simply do not get raised 
within political or popular consciousness. Private enterprise, entrepreneurship, 
the pursuit of wealth, and something called the ‘market’ have all become valorised 
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as ends in themselves. This is an era in which business interests — by definition, 
sectional interests — are increasingly represented as general or ‘national’ interests. 

Now this moral capital of capital, and its increasing significance across all 
aspects of economic, political and social life, must surely, not least on the basis of 
Hawkins’ own concepts and analyses, have impinged significantly upon inspec- 
tors’ decisions to prosecute or not: ‘[t]he inspector is by no means immune to the 
broader political and economic pressures and constraints affecting regulatory 
agencies, even though they may not be taken up as a matter of agency policy. 
The former forces exist in a consciousness of broad climates of opinion about 
regulation and punishment or public expectation . . .” (p 308). Yet these aspects 
of wider political economy are virtually ignored, save for cursory discussion (pp 
117-119), both as factors in themselves and in terms of the ways they are inter- 
preted by inspectors within the various frames documented by Hawkins, not least 
the symbolic frame which is organised around common-sense understandings of 
morality. This lacuna is perhaps characteristic of the form of sociology practised 
by Hawkins, one which claims to integrate the macro with the micro, but which 
all too often pays far greater attention to the latter than the former. The danger of 
such a tendency in work examining enforcement activity is that one places far too 
great a significance upon inspectors’ own reasons for what they do — or do not do — 
and expends too little analytical energy in interrogating these rationalisations 
within the context of meso- or macro-level features and developments. 

A fifth and final critical comment relates to the politics of this text. Sympto- 
matic of the interpretive approach adopted here, Hawkins makes clear at the very 
outset that his is a work of description and analysis rather than one which draws 
normative implications or conclusions: ‘this book quite deliberately presents as 
dispassionate an analysis as possible. Except for the occasional aside, it does not 
take a position on important policy questions . . . The reader will find no argu- 
ments that prosecution is used too much or too little, or in the right or wrong 
cases’ (pp ix—x). Thus Law as Last Resort sets itself as a work of Scholarly detach- 
ment’ (p x). This is all very frustrating and somewhat disingenuous. Somewhat 
disingenuous because there are policy implications clearly contained here, even if 
these are rarely explicitly stated. For in re-presenting the world through the views 
and practices of its central participants, inspectors, this text ends up as a validation 
of what are at present highly conservative, if understandable, prosecutorial prac- 
tices: ‘[t]he nature of the work is characterized by a constant preoccupation with 
practical solutions to immediate and concrete problems. Inspectors are involved in 
face-to-face encounters with those whom they regulate; they have to deal with 
particular problems and precise issues, and compliance itself (or at least what an 
inspector may define as an acceptable degree and kind of compliance) usually 
demands the expenditure of time and money. This leads to compliance acquiring 
a negotiated character’ (p 198). As this quotation encapsulates, this work is 
ultimately a strong endorsement of the necessity and desirability of what is 
misleadingly termed the compliance’ over the sanctioning’ strategy (p 421). 

Hawkins’ Scholarly detachment’ is also highly frustrating, because as he pre- 
pared his text, debates about corporate manslaughter, the legal liabilities of direc- 
tors and senior managers, and appropriate levels of sentencing dominated 
discourses around health and safety regulation in the UK. Given that he of course 
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recognises the importance of policy in this area — he notes that ‘regulatory rule- 
breaking is commonplace and routine’ (p 16), while also summarising existing 
evidence on the sheer scale of the ‘problem that occupational health and safety 
inspectors confront every day’ in terms of lives lost and impoverished, as well as 
the costs to the British economy (pp x—xi) — to fall back upon a tired fact/value 
distinction seems to me to be a flight from responsibility. 

To adopt a position of claimed ‘value-neutrality’ is a highly value-laden, poli- 
ticised choice in itself Of course, politics is a feature of all forms of research, 
though one that is rarely recognised by those who conduct officially-sanctioned 
research. Accusations of bias or subjectivity are rare where organizations have 
granted access on their own terms or even funded research. On the contrary, close 
associations with wealthy funders, especially when it comes to government 
departments, are often worn as badges of credibility. As many contributions to a 
recent edited text have documented (see S. Tombs and D. Whyte, Unmasking the 
Crimes of the Powerful, New York: Peter Lang, 2003), we can only start to value ob- 
jectivity in social research after we recognise that much of the research conducted 
in Western liberal democracies — particularly research that relies upon the consent 
or support of government bureaucracies — is highly partisan in the first place. Law 
as Last Resort is a prime example of a partisan text. Read in this way, and notwith- 
standing its flaws, it is an important source of material for students of health and 
safety in particular, and more generally for those concerned to know and explore 
the nature and limits of regulatory enforcement in a capitalist democracy. 


Steve Tombs* 


Gerald J. Postema (ed), Philosophy and the Law of Torts, Cambridge: Cambridge 
University Press, 2001, x + 336pp, hb £45.00. 


Gerald Postema has written an excellent introduction to this fine collection of 
essays, one that threatens to make a review of the book redundant. In addition to 
providing informative sketches of the essays, the introduction elucidates the 
context in which they must be read. It usefully highlights the most pressing meth- 
odological and substantive issues besetting the field of ‘tort theory’ and supplies a 
handful of helpful distinctions and acute observations. That the essays do indeed 
hang together in the way Postema suggests, and address some or all of the 
methodological and substantive issues he identifies, testifies to the tight focus and 
overarching coherence of the workshop that brought most of them into being. 
According to Postema, tort theory, as embodied in the essays in this collection, 
is not critical or justificatory; rather . . . [it] seek[s] to contribute to the articula- 
tion and defense of an explanatory account of tort law’ (p 1). Over the last three or 
so decades, two types of explanatory account have attracted most attention. The 
historically prior and, until recently, dominant account sought to show how the 
form and substance of tort law hangs on the frame provided by a conception of 
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efficiency which takes deterrence, compensation and the minimisation of accident 
costs as the primary goals of tort law. The second type of explanatory account, a 
relative newcomer, aims to show that tort law is in fact unified and informed by 
some conception of either distributive or corrective justice, or by a hybrid of the 
two. A third type of explanatory account has only recently received some atten- 
tion and is the subject of the essays by Mark Geistfeld and Bruce Chapman in this 
volume. This type of account is, in Postema’ terminology, ‘pluralist’, seeking to 
explain the form and substance of tort law by reference to both efficiency and 
various conceptions of justice. 

What, though, is it to grve an explanatory’ account of tort law? Are there con- 
ditions or criteria that all explanatory accounts of tort law — or any other complex 
feature of the social world, for that matter — must satisfy in order to be successful? 
And, if so, how are we to choose from the available explanatory accounts that are 
successful, assuming more than one passes muster? On the evidence of the essays 
by Martin Stone and Jules Coleman in this volume, there is, it seems, a methodo- 
logical consensus emerging among non-economically inclined tort theorists. It 
includes, obviously, a degree of agreement on how to go about providing an 
‘explanation’ of tort law, but also near unanimity on the features of the object 
domain (or, in other words, what it is that is to be explained). What calls for expla- 
nation, according to this consensus, is the form and substance of tort law as it 
currently exists. The form or, in the usage of some of the essayists in this volume, 
‘structure’ of tort law is given by its rules as to who can sue whom, who must 
compensate whom and in what degree. As a general matter, only those who have 
actually suffered some tortious wrong can sue, the only person they can sue being 
the perpetrator of that wrong, on condition that, inter alia, the perpetrators wrong- 
ful conduct did indeed cause the victims harm. The substance of tort law is the 
various doctrines delineating the constituents of tortious wrongs (trespass, negli- 
gence etc), including the different standards of liability in each (fault’, negligence 
or strict) and the rules determining the appropriate remedies and levels of 
compensation. 

But how do we know that it is the form and substance of tort law that stands in 
need of explanation? The answer derives from the first aspect of the methodolo- 
gical consensus. According to Stone and Coleman, an adequate explanation of 
tort law must begin by taking seriously the views of the participants in that set 
of practices and institutions as to the meaning, significance and pnmary constitu- 
ents of those practices and institutions. This Postema calls 2 broadly interpretative 
methodology’ (p 1), Stone regards as a matter of capturing ‘participant under 
standings’ (p 147) and Coleman charactensses as attending to the selfsunderstandings 
of the developers and participants in the practice’ (p 190). This methodological 
consensus therefore rests on the assumption — or ıs it an empirically venfied 
generalisation? — that participants in the set of practices-cum-institutions consti- 
tuting tort law regard the issues of form and substance as vital to it. 

This assumption, conjoined with the first aspect of the methodological 
consensus, has been used by proponents of the second type of explanatory theory 
of tort law against the first type of theory. In this volume it is invoked by Stone 
and Coleman. They argue that economic analysis is unable to offer explanations 
of tort law that (i) make sense of its form; and (ii) therefore take seriously what 
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participants in the practice regard as an obvious and vital feature of the practice. As 
to the second point, it seems fairly clear that much early economic analysis was 
uninterested in participants’ views of tort law and this was based upon a particular 
conception of what it was to explain a social practice or institution. Whatever 
the details of this conception, which was never made sufficiently explicit, it 
comprised in part one or other of the following protocols: either participants’ 
views as to the nature, constituents and significance of a social institution or prac- 
tice are not conclusive when constructing an explanation of it or, more strongly, 
their views are irrelevant to such an explanation. As to the first point, it is argued 
by Stone (pp 139-152) and Coleman (pp 185~197) that economic analysis cannot 
adequately explain, for example, why defendant must compensate plaintiff 
(rather than someone better placed, from the perspective of efficiency) and why 
plaintiff must sue defendant (again, rather than someone better placed from the 
perspective of efficiency). These features, they both hasten to add, are not 
insignificant aspects of the practice. 

One way in which economic analysis could defend itself against this criticism 
is by further explicating and supporting its under-articulated conception of what 
it is to explain a practice. This is not currently a popular option. On the basis of 
Geistfeld’s essay, the favoured response is, rather, to embrace the criticism while 
attempting to offer efficiency-based reasons for the various formal features of tort 
law (pp 252-259). However, in his efforts to speak for the economic analysis of 
tort law, Geistfeld is reduced to offering two rather weak arguments. The first 
argument consists of a second-hand and somewhat dog-eared sketch of the Amer- 
ican industrial revolution. It 1s offered ın the hope that it makes ‘it quite likely that 
judges in this era fashioned tort rules to minimise the accident costs of the indus- 
trial enterprise’ (p 255, emphasis mine). Although a modest claim, this is doubly 
suspicious: first, because it is made without the benefit of a study of actual judicial 
decisions and judicial language, and secondly because the alleged judicial fashion- 
ing’ neither singularly supports the claims of economic analysis nor clearly denies 
those of non-economic analysis. It is consistent with both. The second argument 
highlights some entirely contingent reasons why, in some circumstances, tort law’s 
misfeasance/nonfeasance distinction and its focus upon victims’ actual losses in 
calculating damages, might be efficient (pp 258-259). But this argument is no bet- 
ter than the standard economic argument about the form of tort law, which holds 
that there are contingent reasons why it might be efficient to insist that only those 
who actually cause harm can be sued by the victims of that harm for the harm 
actually caused. The overarching problem with arguments of this kind is that 
things could easily be otherwise. It 1s only the empirical difficulty of finding more 
‘efficient’ targets to sue — those, for example, better able to bear the cost than the 
actual wrong-doer or those better placed to reduce the future costs of accidents 
such as these — that explains why tort law has the form it does. An argument of 
this kind concedes the point to critics like Stone and Coleman, whose corrective 
justice based explanations purport to offer strong (non-contingent) reasons why 
tort law has both the form and much of the substance it currently has. 

If the explanation offered by economic analysis fails to fit the form (or structure) 
of tort law, it does not follow that that explanation cannot therefore explain tort 
law's substance. What does follow, though, is that the economic explanation will 
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compare unfavourably to those explanations that can account for both the form and 
substance of the law. While the substance of the economic explanation is well estab- 
lished, the substance of alternative explanations is contested. In this volume only 
three alternatives are explored, although at least five are actually available. Stone, 
Coleman, Stephen Perry and, in a jointly authored essay, Arthur Ripstein and Ben- 
jamin Zipursky hold that corrective justice is the sun around which the various doc- 
trines of tort law revolve and by which they are illuminated. While Stone (pp 152- 
163) and Coleman (pp 197-209) explicitly argue the point, Ripstein and Zipursky 
take it for granted, devoting their efforts instead to making sense, from the perspec- 
tive of corrective justice, of some recent American cases on mass torts and market- 
share liability. Such cases are particularly difficult to accommodate within a correc- 
tive justice perspective; so much so, in fact, that some, like Coleman, have thought 
them in conflict with corrective justice. It is to Ripstein and Zipursky’s credit that 
their informative and thorough corrective justice explanation fits much but not all 
of the case-law. Perry, too, takes it for granted in his essay that corrective justice does 
indeed inform and make sense of tort law, being principally concemed to articulate 
and defend a conception of outcome responsibility that, he argues, makes good 
explanatory sense of the law and is normatively respectable. 

In contrast with the four essays just mentioned, that by Gregory Keating argues 
that the substance of tort law is illuminated not by corrective justice but by an 
account of distributive justice built from Kantian and Rawlsian materials. Keat- 
ing’s aim is to bring the idea of fair terms of cooperation among free and equal 
persons to bear on the law of accidents, supposing that the task of accident law is 
to reconcile liberty and security on terms that both injurers and victims might 
freely accept’ (p 23). As already noted, both Chapman and Geistfeld think that 
what gives sense to the doctrines of tort law is an amalgam of both corrective 
justice and efficiency. To these three options we can add two more, even though 
they are without sponsors in this volume: the key to tort law might be an amalgam 
of either corrective and distributive justice or distributive justice and efficiency. 

The unresolved issues among proponents of justice-based explanations of tort 
law in this volume, and between them and proponents of economic analysis, are 
both numerous and significant. Although in the ascendancy, it is therefore folly to 
assume that justice-based explanations of tort law are unproblematic. Por instance, 
there are at least two significant and unresolved issues among the corrective justice 
theorists represented here. As between Stone and Coleman, there is disagreement 
over the relationship between corrective and distributive justice, Stone giving the 
notion of corrective justice more autonomy from other obviously political values 
than Coleman countenances. As between Perry and Coleman (who, remember, 
agree that corrective justice is part of an acceptable explanatory theory of tort), there 
is disagreement about both the contours and place of the notion of responsibility 
found in tort law and corrective justice. For Perry, that notion must be but a reflec- 
tion of a generally and independently morally acceptable conception of outcome 
responsibility, Coleman, by contrast, thinks the notion of outcome responsibility 
in tort law is rooted in the law and is not answerable to a conception outwith the law. 

With regard to proponents of distributive justice explanations of tort like Keat- 
ing, corrective justice theorists such as Coleman, Stone, Perry and others must 
police the boundary between corrective and distributive justice in such a way that 
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each has a coherent yet distinct role. The added difficulty is that this must be done 
while defending the claim that, within the tort law context, corrective justice has 
greater explanatory salience than its close relative. The difficulty Keating and 
other proponents of distributive justice explanations face, by contrast, is that of 
finding any account of distributive justice that plausibly fits the form and sub- 
stance of the practice. Tort law is a domain not obviously attuned to the concerns 
of distributive justice, however understood. 

As between justice-based explanations and their efficiency-based competitors, 
there is at least one important, unanswered question. It harks back to the discus- 
sions of method in a number of the essays in this volume and concerns the appro- 
priate distance between an explanation and that which is to be explained. For 
Stone, Coleman and many other corrective justice theorists, the explanation of tort 
law (corrective justice) 1s in some sense immanent within tort law; this is certainly 
not the case with the notion of efficiency and cognate concepts that economic 
analysis invokes. The balance of advantage here is not obviously held by one side 
or the other. While corrective justice appears part of a plausible explanation of tort 
law because it takes seriously the form and substance of the practice, it seems sus- 
pect by virtue of its very closeness to it. Efficiency, in comparison, is undoubtedly 
distant from the details of the practice and, by virtue of that, promises a properly 
‘deep’ and ‘Social scientific’ explanation; however, its very distance from the form 
and substance of the practice is often so great that it seems instead chronically to 
misrepresent the practice. Finally, should proponents of these different explana- 
tions of tort law become discouraged by either the difficulty or number of unre- 
solved questions, they would need only recall that things could be doubly worse, 
as they surely are for proponents of pluralist accounts of tort law. Not only do 
pluralist explanations of tort have to answer the questions that beset the other 
two approaches, they must do so while apparently combining chalk and cheese. 

These questions are but a few that the essays in this excellent collection gener- 
ate. While one might quibble about some matters — one of the essays has been 
laxly edited, while another bears that taint but in lesser degree — the intellectual 
nourishment on offer is undoubtedly superb. 


William Lucy” 
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Modern Law Review Seminars 


The Modern Law Review has decided to make available up to £25,000 to 
fund the organisation of one or more scholarly seminars on any subject 
broadly within the publishing interests of the Review. The Review would like 
to encourage applications which facilitate European and international 
dialogue, and also those which are innovatory in their approach or 
objectives. While the amount of financial support provided will be separately 
assessed in relation to each successful application, the Review is prepared to 
provide support of up to £15,000 for one major seminar. 


Applications for funding should be submitted to the Secretary of the Review 
no later than 15 October 2004. 


Guidelines on applications for awards are available on the Modern Law 
Review website http://www.modernlawreview.org 





The Wedderburn Prize 2003 


The Editorial Committee of The Modern Law Review are pleased to 
announce that the Wedderburn Prize 2003 has been awarded to Andrew 
Scott for the article “A Monstrous and Unjustifiable Infringement?: Political 
Expression and the Broadcasting Ban on Advocacy Advertising” (2003) 66:2 
March MLR, pp 224-244. 
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Sir Ivor Jennings and the Development of Public Law 





The papers that follow are revised versions of papers delivered at a seminar in June 
2003 to mark Sir Ivor Jennings’ centenary. The objective was not celebratory; 
rather, it was intended to be an occasion for assessing the significance of Jennings’ 
contribution to the development of public law scholarship in the twentieth cen- 
tury and, through the analysis of his work, to reflect on developments in the dis- 
cipline. Since much of his pioneering scholarship was carried out during the 1930s 
while he was based at the LSE, the School seemed a suitable location for holding 
that seminar. And since Jennings was one of the founding editors of The Modem 
Law Review, it seems similarly appropriate that the MLR offers an outlet for the 
publication of these papers. 

The papers do not cover the entire range of Jennings’ work. The most conspic- 
uous gaps concern the major role he played in the development of administrative 
law (and especially in the fields of housing, public health and local government) 
and his post-war work on the drafting of Commonwealth constitutions. These 
matters were touched on during the seminar proceedings, and it should be noted 
that talks given by John Griffith on the study of law at the LSE in the 1930s and by 
Chaloka Beyanı on Jennings’ role in Commonwealth constitution-making have 
not been written up for publication in this collection. 

I should like to thank the LSE Law Department for agreeing to host the semi- 
nar, the Shimizu Trust for providing financial support, the speakers for readily 
agreeing to undertake their assigned tasks and the seminar participants for help- 
ing to make the event what was commonly recognised to be a stimulating occa- 
sion. Although the academic discipline of public law in Britain is relatively 
young, it is not too early to learn from re-visiting the work of those who have 
played a major role in moulding it into a distinctive shape. Their problems might 
not be ours, and their proposed solutions might today strike some of us as odd; 
but the most basic questions remain with us, and it is not self-evident that their 
methods have been surpassed. 


Martin Loughlin 
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Sir William Ivor Jennings: A Centennial Paper 
A.W. Bradley* 








As a result of Dr Jennings’ work, there is a code available for Prime Ministers and 
Ministers, the Crown and the people — a veritable treasury for constitutional law- 
yers and political saentists. (Herman Finer, The Listener, review of Cabinet Govern- 
ment, 2 December 1936) 


This book takes its place at once as the standard and indispensable work on the sub- 
ject; ıt has indeed been done with a thoroughness so complete, and a distinction so 
admirable, that it has the field to itself. . . It has about it what William James called 
‘the pungent sense of effective reality’. (Harold Laski, New Statesman, review of 
Cabinet Government, 5 December 1936) 


It is amusing that the appearance of this extremely useful book should coincide with 
the abdication crisis. The forcible substitution of Edward VI by his brother... 
showed us Cabinet Dictatorship in Action... All Communists, workers and trade 
unionists can learn a lot from Cabinet Government. Its price is prohibitive, but all 
public libraries will have copies. (Daily Worker, review of Cabinet Government, 
6 January 1937) 


500 mullion people are today submitting to British rule. This immense and varied 
population is governed with reasonable ease. Dr Jennings shows how it is done. 
(New York Times, review of Cabinet Government, 13 June 1937) 


... a brilliant and incisive capacity for detailed research, synthesized into what will 
remain a definitive digest of parliamentary practice under Cabinet leadership . .. 
(American Bar Association Journal, review of Cabinet Government, September 1937) 


Sir Ivor Jennings makes it clear that he writes as a constitutional lawyer, not as a 
historian. His concern 1s to discover what parts of British experience are relevant 
in modern conditions, not to trace in detachment how these modern conditions 
have been arrived at ... Party is a mysterious subject, and deserves all the three 
volumes which [he] is devoting to it. (A. J. P. Taylor, TLS, review of Party Politics: 
vol 1, Appeal to the People, 14 October 1960) 





“Institute of European and Comparative Law, Univernty of Oxford. Ementus Professor of Constitu- 
tional Law, University of Edinburgh. My thanks for their assistance are due ın particular to Mrs Claire 
Dewing and the staff of the Library, Institute of Commonwealth Studies; also to the following: 
A.T. Alwis (Univernty of Peredeniya Library), Charles Arnold-Baker, Geoffrey Best, Anne Bradley 
(Bustal GS), C P Brand, Neville Brown, the late Wiliam Cochran, the late Sir William Dale, Alex 
Danchev, Keith Ewing, John Griffith, Geoffrey Harcourt, Chns Himsworth, Peter Hunt, 
J. A. Jolowicz, Gareth Jones, J. C. Laidlaw, Andrew Le Sueur, Martin Loughlin, the late Geoffrey 
Marshall, Vanya Murray, John Nurser and Geoffrey Wilson. I must also thank the Britsh Academy 
for having suggested that I should write about Jennings I bear sole responsibility for all errors and 


omissions. 
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The volume gives the impression that Sir Ivor Jennings had no clear picture of what 
he intended to do when he set out to wnte it . . . In the last resort political ideas are 
more important than money, organization or leadership. Perhaps, therefore, Sir Ivor 
Jennings will escape from his present gloom about the future of parties when he 
comes to consider political ideas in his third volume. (A. J. P. Taylor, TLS, review 
of Party Politics: vol 2, The Growth of Parties, 3 February 1961) 


This third volume has now appeared. It 1s a great disappointment . . . Sur Ivor Jen- 
nings has never claimed to be an histonan. He is a constitutional lawyer who takes 
hus history from the books of others. . . He is a political sceptic, doubting the reality 
of the great issues over which men have fought. . . Sir Ivor always knows better than 
the men of the past they were wasting their time in sham fights, and blundering 
even in their tactics . . . After a lifetume spent in studying the history of the British 
constitution, Sur Ivor Jennings reaches the despairing conclusion: “Whate’er is best 
administered is best’. He promised to show us that ideas were the stuff of politics. He 
reduces them to stuff and nonsense. (A. J. P. Taylor, TLS, review of Party Politics: vol 3 
The Stuff of Politics, 26 January 1962) 


It is much easier to draw a formal constitution putting into words the outline of the 
Westminster model than it is to create the environment and the complex of personal 
relationships which make the Westminster model work. Indeed, ıt is to be expected 
that where democratic government works well it will work with a different set of 
political conventions from those observed in Westminster. . . Variations from the 
Westminster model must be expected; what one hopes is that they will be variations 
which do not infringe fundamental pnnciples. . . Where judicial review’ does exist 
in the United States and the Commonwealth it is particularly effective because the 
Constitution and the common law speak the same language and in large measure 
have a common content. (L Jennings, Magna Carta and its Influence in the World Today 
1965, 35, 36, 43) 


INTRODUCTION 


If there is a modest hall of fame reserved for writers on law and the British con- 
stitution during the last 150 years, there can be no doubt that Sir Ivor Jennings 
occupies one of the more exalted places by reason of the originality of his work 
during the 1930s and the influence that this has had on succeeding public lawyers.’ 
In 1992, Ferdinand Mount opened his book The British Constitution Now with the 
reflection that: “The last book which attempted with any distinction to argue its 
way through the morass engulfing the law and the Constitution’ was Jennings’ 
The Law and the Constitution, first published in 1933. Yet Mounts appraisal of 
Jennings (whom he grouped with Bagehot and Dicey as ‘the three simplifiers’) 
was not clear-cut. On the one hand, ‘[I]t 1s, above all, the fluidity, the incessant 





1 A separate paper would be required to explore this fully, but the influence of Jennings 1s evident in, 
for instance, the work of J. A. G. Griffith, the red light/green light analysis of public law made by 
C Harlow and R. Rawlings, Law and Administestion (London: Butterworths, 2™ ed, 1997) chs 2 
and 3, and the identification of the normativist and functionalist styles ın public law made in 
M. Loughlin, Public Law and Political Theory (Oxford: Clarendon Press, 1992). See further 
A Tomkins, ‘“Talking in Fictions”: Jennings on Parliament’ in this issue, 772 below 
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evolution of practice, which Jennings exposes so brilliantly’ (65); and Mount 
acknowledged Jennings’ deadly’ attacks on the wilder statements of Dicey (71). 
On the other hand, Mount concluded, ‘[tJhere is a kind of unashamed bureau- 
cratic slurring of all barriers, structures and distinctions in Jennings’ description 
of the Constitution’ (68) and Jennings was taken to task for ‘his benevolence 
towards the rise of corporatist collectivism’ (71).? In fact this should not surprise 
us, since, as Martin Loughlin has pointed out, ‘There is no neutral language of 
public law. We can understand what a writer is saying only if we understand the 
political tradition within which the writer works”? 

For the first five years in which I taught public law, I was a very junior collea~ 
gue of Ivor Jennings while he was Master of Trinity Hall, Cambridge. Two con- 
trasting snapshots of his life may serve as an introduction to this biographical 
sketch. The first is of his work in the 1930s which culminated in the brilliant suc- 
cess of Cabinet Government (1936), followed up by the companion volume Parlia- 
ment (1939). The second is of the virtual failure of his three-volume study of Party 
Politics (1960-1962), a failure that was not offset by his brief tenure of the Downing 
Chair of the Laws of England at Cambridge (1963—1965). 

In this paper, I have drawn on my own memories of Jennings during the last 
five years of his life as well as the recollections of others who knew him in Cam- 
bridge.* For earlier periods, I have depended on access to the Jennings archive in 
the Library of the Commonwealth Studies Institute, London, which includes an 
unpublished autobiography that is the source of information about the earlier 
periods of his life” 

Jennings’ life spanned the first two-thirds of the twentieth century. This sketch 
is in five sections, dealing with his family background and schooling; his intro- 
duction to the law and law-teaching; his great contribution to legal scholarship 
while he was at the LSE; his period as vice-chancellor in Ceylon; and finally his 
return to Cambridge. 


FAMILY, CHILDHOOD AND SCHOOLING, 1903-1922 


William Ivor Jennings was born in Bristol on 16 May 1903, his father being a joiner 
and trade unionist, and his mother (from a Welsh family) being a machinist in a 





2 F Mount, The British Conshtution Now (London: Mandann, 1993) #4: Jennings, like all constitu- 
tional wnters, was a man of his tme, and his time was a ime of managerial government’. 

3 Loughlin, n 1 above, 230. 

4 See the starred note above. 

5 The archive includes (a) an unpublished autobiography in typescript, The Road to Pemdentya, wrt- 
ten in 1950 while Jennings was Vice-Chancellor of the University of Ceylon, with later additions 
(some hand-written, some typed) dating possibly from the 1960s. The Kandy Road by Jennings 
{edited by H. A L Goonetleke and published in 1993 by the University of Peradenrya) describes 
the journey which Jennings made many times by car between Colombo and the new unrversity 
site near Kandy; (b) matenal relanng to constitutional and legal issues in which he was unvolved — 
eg as a member of the Reid Commission on the Malayan Constitution (1956-57) and as adviser on 
the drafting of constitutions (including those of Ceylon, Malta, Nepal and Pakistan), (c) manu- 
script of an unfinished work, The Laws and Liberties of England, and (d) many occanonal papers, 
lectures and letters, a leather-bound scrapbook of reviews of Cabinet Government, and six scrap~ 
books of constitutional press cuttings from June 1937 to May 1939. 
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corset factory. Jennings described his father as a skilled worker, living in a percept- 
ibly better house and street than the unskilled workers. The indicators of respect- 
ability were an area in front of the terrace house, an inner door, a bow window 
and a lace curtain. Jennings was an only son (eight years older than his sister) and 
would be reproved by his mother if he spoke common’.® His father had been to 
night school and after work as a carpenter came to an end, taught woodwork in 
local schools. A liberal in politics, he served in the Royal Flying Corps during 
World War I as a flight sergeant, and was killed in June 1918 when a bomb he 
was trying to defuse exploded. 

Ivor’s great~grandfather was an illiterate railway porter, but his grandfather 
went to work in a cotton factory as a boy, studied the bible as a member of the 
Plymouth Brethren and read The Times as he worked in the factory. He opened a 
general store in the slum district of Barton Hill, making it pay through the poor 
law relief ticket system used by many of his customers. Later, he sold out to buy a 
cottage in the country where the extended family (Ivor being the oldest grand- 
son) gathered each year for a prolonged Christmas celebranon. After the war, 
Ivor’s mother opened a small comer shop. 

Jennings’ parents attached much store by education and later, when assessing 
the virtues of educational systems, he described himself as a scholarship boy. His 
schooling started at the Victoria Park and Redfield council schools. When aged 
ten, he came second in Bristol in winning a scholarship to Queen Elizabeth's Hos- 
pital, a blue coat school, with boarding, clothing, food and books provided by the 
charitable foundation. The school had a special tradition for mathematics and Jen- 
nings states that he found that he could stay at the top and was determined to put 
in the extra ounce of energy’ which would keep him there.’ At 14 he left for Bris- 
tol Grammar School, having come top in an examination open to all in Bristol 
for the award of four entrance exhibitions. After his father’s death nine months 
later, his mother was dependent on a widow's pension. Jennings later commented 
that the relative penury’ was good for him, and that never thereafter did he take 
‘the slightest trouble’ to keep up with the Joneses.® In 1921-22, Jennings, who was 
active in rugby, cricket and athletics, was head prefect; in the following year, this 
position was held by Oliver Franks.” 

Both Jennings and Franks succeeded in getting scholarships to Oxbridge at the 
second attempt, Jennings to read Mathematics at St Catherines College, Cam- 
bridge and Franks to read Greats at Oxford. Jennings claimed that he had found 
in the scholarship examinations that he could, while answering one question, 
train his mind to solve other questions yet to be attempted. But the Mathematics 
curriculum did not inspire him. Against the advice of his college, and taking the 





6 Road to Peudentya, n 5 above, 9. Jennings stated that at some point in his academic career his Bristol 
rap glided imperceptibly into the accent of the upper muddle classes’: ibid, 10. 

7 ibid, 18. 

8 ibid, 24. 

9 The biography of Lord Franks makes plain how different were the family arcumstances of the two 
boys, Franks’ father being a theologian and Puncipal of a Congregational college in Bristol, this 
middle-class home was full of books, and here in a large family, lively conversation on issues of the 
day took place at every meal. See A. Danchev, Oliver Franks Founding Father (Oxford: Clarendon 
Press, 1993) ch 1. 
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risk that he would lose his scholarship, he changed to Law after getting a First in 
Part I Maths. 


INTRODUCTION TO LAW: CAMBRIDGE AND LEEDS, 1922-1929 


Although Jennings played rugby for the college and became president of the JCR, 
it appears that as an undergraduate he tended to be a solitary individual. He 
records that he was ‘little accustomed to mixing with people of my own age’. ® 
As a schoolboy, he had done much reading of newspapers, classic reprints, and 
popular encyclopedias and was an assiduous user of public libraries. His close 
friend as a student (and possibly his only close friend at any time) was A. D. Har- 
greaves, with whom he shared college rooms. Dale Hargreaves became a solicitor, 
an authority on land law" and Barber Professor of Law at Birmingham Univer- 
sity. Later in life, Jennings appeared to lack a gift for making close personal rela- 
tionships, and some who came into contact with him have described him as cool 
or aloof.” He himself wrote that, as Vice-Chancellor in Ceylon, he was described 
as distant and correct’,” commenting that this was the right attitude for a Vice- 
Chancellor and also a reasonably accurate description of him. 

With his skill in solving mathematical problems, Jennings would have found 
that the Cambridge Law Tripos made no serious demands, in an era when law 
teaching did not aim to achieve a great intellectual level. He gained First Classes 
in both parts of the Law THpos, and was awarded the Whewell Scholarship in 
International Law at his second attempt. He continued in the same vein after grad- 
uating, becoming Holt Scholar at Gray’s Inn in 1925 and Barstow Scholar in 1926. 
Jennings later recorded (possibly for the benefit of youngsters in the University of 
Colombo) a complete list of his academic successes, all obtained by examination 
and being First Classes, Distinctions and the like, along with the prizes and 
scholarships which they earned him.“ 

The area of law he found most difficult as an undergraduate was, it appears, 
constitutional law. The texts which he read were Dicey’s Law of the Constitution, 
Volume 1 of Ansons Law and Custom of the Constitution (on Parliament) and Chal- 
mers and Asquith’s Leading Cases. Jennings referred to his lecturer, D. T. Oliver 
(Fellow of Trinity Hall, whose son was to become Lord Oliver of Aylmertoun) 
in these words: ‘Dear old Oliver, whom we all loved, was hopeless in Constitu- 
tional Law.” 





10 Road to Persdenrya, n 5 above, 32 

11 See A. D. Hargreaves, An Introduction to the Principles of Land Law (London: Sweet & Maxwell, 1936) 
and later editions. 

12 Charles Amold-Baker, who was 2 member of the royal commission on common land chaired by 
Jennings in 1955—1958, described him to me as being both the cleverest and the coolest man that he 
had met. 

13 Road to Pemdentya, n 5 above, 32 “Throughout my adult life I have been reserved and self-sufficient. I 
have had few friends because I have never been a fnendly person On the other hand I have had few 
enemies, though plenty of cntcs. Perhaps the pauaty of enemies 1s due to the fact that I have 
seldom worned about cntasm’ (ibd, 27) 

14 ibid, 47. 

15 ibid, 42 
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His undergraduate successes carried Jennings directly after graduation into a 
lectureship in law at Leeds University in 1925, where he intended to concentrate 
on international law. At this time one function of a small provincial law school, 
by arrangement with the Law Society, was to teach the elements of law to solici- 
tors articled clerks. At Leeds, as one of a very small lecturing staff, Jennings had to 
teach a wide variety of subjects, including constitutional, international and com- 
mercial law. The late Sir William Dale remembered Jennings lecturing to articled 
clerks (of which he was one) at York on subjects which included equity and 
Roman law, and was not impressed by his abilities in these subjects.” 

While lecturing in Leeds, Jennings ate dinners at Gray’ Inn and was called to 
the Bar in 1928, marrying Helena Konsalik in the same year. There was a honey- 
moon weekend in Buxton, but his unpublished autobiography contains nothing 
of how Jennings met her, how they decided to marry or the wedding itself, nor of 
the birth of two daughters to the marriage. In his final undergraduate year, Jen- 
nings had been a member of the committee of the Cambridge Law Journal, founded 
in 1921 by A. L. Goodhart, and he had contributed two short case-notes to the 
journal.” His first published article was in the journal for 1927, a discussion of 
the Crown's prerogative right of angary.”® In the same year, as an external student 
he sat for the Cambridge LLB examinations.” The examiners told him that his 
essay on dominion status within the British Empire was almost good enough 
for publication’. He replied that it was in the course of appearing in the Revue de 
Droit International.” 

Jennings found the first years of his teaching at Leeds very dull, although two 
of his students were to have distinguished academic careers in law — B. A. Wortley 
and Julius Stone. During this period, Jennings records that he made two discov- 
eries which were to have a significant influence on his intellectual development. 
He wondered why it was that his class of articled clerks was so bored by an excel- 
lent lecture’ on the royal prerogative. He realised that in solicitors’ offices in York- 
shire the students would have had no practical exposure to the royal prerogative, 
but they would have come across local government law. He decided that this was 
where the real significance of the constitution lay: 


Now local government law was not merely irrelevant to Dicey’s theory, it was actu- 
ally inconsistent with it, and so in setting out to study local government law, I was, 
without knowing ıt, setting out to criticise Dicey. 

The passage continues: 


It was this experience (and not the influence of Harold Laski and the left-wing tra- 
dition [of LSE]) which led me to produce Law and the Constitution in 1933. Laski 





16 Personal communication to the author. 

17 (1925) 2 CLJ 229,237. 

18 “The Raght of Angary’ (1927) 3 CL] 49. 

19 Later transformed into the LLM degree, the LLB degree could be taken externally by those who 
had graduated in the Law Tnpos 

20 See ‘Le Statut des Dominions et la Conférence impériale de 1926’ (1927) 8 Revue de Drot Interna- 
tional et de Legislation comparée (Brussels) 397—406 An article on a related theme ın volume 9 (1928) of 
this journal is ‘La Personnalité Internationale dans FEmpire Britannique’ 438. Both articles were 
translated into French for publication. 
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helped, because I discussed these things with him over coffee and he referred me to 
some significant matemal: but Leeds, not Laski, was the causa causans.” 


It was the field of local government law that was to occupy his attention in what 
became an extensive series of books. Jennings’ first book arose out of the Local 
Government Bill 1929: 


So far as I could see, only Neville Chamberlain himself, Sydney Webb, and Susan 
Lawrence really knew what it was all about, but so did L Very soon I decided to 
write a commentary on the Act.” 


One consequence of this conversion, although there must also have been a need to 
undertake remunerated work, was that the bulk of Jennings’ publications during 
much of the 1930s concentrated on statute-law. A ready understanding of legisla- 
tion and its potential as an instrument for achieving desirable public policies 
remained with him, and this must have assisted him in his later work in drafting 
constitutions after 1945. He certainly had a greater affinity to the use of legislation 
than to the judicial process.” 

The second chance discovery took place on York station while he was waiting 
for a train. He bought from a bookstall a copy of the two-volume Memoirs of Sir 
Almeric Fitzroy, who had been Clerk of the Privy Council from 1898 to 1923. 
Jennings wrote: 


From it I discovered the immense volume of constitutional law which was not in 
the books but which yet regulated the whole practice of government. I went round 
to the best secondhand bookshop in Leeds next day and ransacked it for political 
biographies. Gradually I accumulated an almost complete collection.” 


Jennings reliance on this historical source is seen at its best in Cabinet Government.” 
Not enjoying Leeds, Jennings applied without success for a lectureship at 
Liverpool and the Chair of Public Law at Melbourne, but he turned down the 


offer of a lectureship at Manchester. His opportunity came with a move to the 
London School of Economics in 1929. 


LSE AND THE FLOOD OF AUTHORSHIP, 1929-1940 
Lecturer in law in 1929, reader in public law one year later — this was a heady time 


to be able to take part in the remarkable rise of a law department that matched the 
strength and vitality of LSE generally. % Jennings later recalled: 





21 Road to Peradeniya, n 5 above, 51. See also the preface to Jennings, Principles of Local Government Law 
(London: Univernty of London Press, 2™ ed, 1939). 

22 Road to Peradeniya, ibid 51. 

23 See the second and third articles ated in note 36 below; and the text at notes 55—57 below. 

24 Road to Pessdentya, n 5 above, 53 After Jennings’ death in 1965, his collection of political biographies 
was purchased by the Squire Law Library in Cambridge. 

25 Jennings’ later work was cntiased for its selective use of historical sources. see reviews by A J. P 
Taylor, n 88 below. See also the review by H Pelling at [1961] Public Law 114. 

26 Many references to the Law department are in R. Dahrendorf, LSE — A History (Oxford: OUP, 
1995). 


722 © The Modern Law Renew Limited 2004 


A.W. Bradicy 





LSE was definitely the place for me. It had the only good library of public law in 
England. Its Senior Common Room was a lively place . . . Morning coffee, usually 
begun by Laski and me, was an institution at which the day's news was dissected.” 


As we have seen, his work on local government began with the book, Officials and 
Councillors’ Guide to the Local Government Act 1929 (1929), and in 1930 he became 
legal editor of the Local Government Chronicle. A year later came Principles of 
Local Government Law (1933), a lucid, readable and scholarly guide to the ‘juristic 
and constitutional principles’ underlying local government.” This was followed 
by a succession of works for the practitioner on specialised aspects of local govern- 
ment law, mostly prompted by the legislative reforms and consolidation in the 
1930s. Now largely forgotten, in their quantity and extent they could have been 
produced only by a prodigiously hard worker.” In 1935, A Century of Municipal 
Progress 1835-1935, commissioned by the National and Local Government Officers 
Association and edited jointly with his LSE colleagues, Harold Laski and W. A. 
Robson, would have been a stimulating contrast to the task of producing lengthy 
commentaries on complex statute law. 

Jennings had his name up as a barrister in Lincolns Inn, but his practice was 
limited to opinion work. He appears never to have attempted advocacy, and we 
do not know how he would have fared in exchanges with the Queens Bench 
judges who sat in the 1930s. Later, he admitted to making 4 substantial income 
from local government law’.*° All his practitioners’ works ‘sold well. He lived in 
St Albans throughout the 1930s, moving to a bigger house as his income and his 
family grew.” 

In 1933 came The Law and the Constitution, a provocative book which in later 
editions was widely recommended for students of constitutional law.” Some 
twenty years later, Jennings commented: 


I was a young man of 30 and I was attacking, not always very politely, ideas which 
had been not merely held but cherished for 50 years. When I prepared the 4™ edition 
recently, I thought ıt was all rather obvious, but opinion has moved on since 1933.” 


In 1933, LSE changed its Jurisprudence syllabus, adding to it 4 good deal of legal 
theory’. Jennings gave one of the courses and wrote: ‘I found my way through in 








27 Road to Peradeniya, n 5 above, 52. 

28 The first edition contained a chapter on the theory of constitutional and admunistrative law that did 
not appear in later editions, manly because the same ground was covered by Jennings in The Law 
and the Constitution (see preface to Principles of Local Government Law, n 21 above). 

29 The list includes (later editions are not mentioned) The Poor Law Code (London. Kmight, 1930); The 
Law relating to Town and Country Planning (London: Knight, 1932), The Law relating to Local Authorities 
(London: Knight, 1934); The Law of Housing (London: Knight, 1935), The Law of Public Health (Lon- 
don: Knight, 1936); The Law of Pood and Drugs (with G. J. Cole) (London: Knight, 1938}; Local Autho- 
rities in War- Time (London: Knight, 1940). 

30 Road to Peradeniya, n 5 above, 53. 

31 His daughter, Mrs Claire Dewing, remembers that in the garden of the new house there was a for- 
mer ballroom; this was used by Jennings as his library and study, with the immense advantage that 
the rest of the family could carry on their activities without any sound of these reaching him. 

32 See K. Bwing, The Law and the Consutution: Manrfesto of the Progresstve Party’ in this issue, 734 
below. 

33 Road to Pensdenrya, n 5 above, 53 
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the end without using all or any of these theories.” This is possibly an over-mod- 
est disclaimer: it should certainly not be taken as indicating that he had no interest 
in contemporary questions of legal theory, or that he was incapable of discussing 
them. He edited a collaborative publication, Modern Theories of Law, that came 
directly out of the LSE.” and during the 1930s, he produced some onginal and 
hard-hitting articles that brought a rigorously realist approach to the common 
law and to the judicial process.” In this same period, Parliamentary Reform was writ- 
ten for the New Fabian Research Bureau, which he had joined in 1932. He became 
known in left-wing circles for his widely circulating pamphlet, The Sedition Bill 
Explained, with an introduction by J. B. Priestley and a cartoon by Low, that pro- 
tested against the Incitement to Disaffection Bill 

At the age of 18, Jennings had realised he supported the Labour party, of which 
he later became a member. In St Albans, he stood unsuccessfully as a Labour can- 
didate for the Hertfordshire County Council in 1934, and was appointed a JP and 
a school governor. But he dropped out of the party in 1936 or 1937. He was one of 
the first vice-presidents of the National Council for Civil Liberties (NCCL). But 
he later regretted this decision and resigned over a leaflet about Ceylon, consider- 
ing that the NCCL, like most well-intentioned bodies which did not enquire into 
political affiliations, [had] got into the hands of communists.” He was to form 
the view that research for political parties might be acceptable for an academic 
public lawyer, but not political activity as such, which required too much simpli- 
fication of the issues and too many compromises with one’s conscience. 

His unpublished autobiography includes a revealing chapter headed ‘Public 
Service’, to which he later added several hand-written pages in which he distanced 
himself from Laski, stating that although he was a Fabian in outlook he never 
joined the Fabian Society and had not much sympathy with Beatrice and Sidney 
Webb. He commented that Sidney Webb in particular 


had desiccated the process of government. There is a good deal more mysticism in it 
that he would ever appreciate. What 1s more, I believed profoundly in the personal 
factor. I did not find anything very odd in Ramsay MacDonalds behaviour. His 
thrust for admiration from the duchesses was a very human trait, to which we are 
all subject, except oddities like Sidney Webb.” 


In some ways, Laski’s views on constitutional matters came close to those of 
Jennings,” but Laskis were based on a commitment to Marxist theory which 





34 ibid, 55. 
35 To this volume (Oxford. OUP, 1933) Jennings contributed a chapter, ‘The Institutional Theory’, 
that discussed the work of leading European legal theorist. 
36 See in particular ‘In Praise of Dicey 1885-1935’ (1935) 13 Public Administration 123, “The Courts and 
Admunustrative Law’ (1936) 49 Harvard LR 426; and Judicial Process at its Worst’ (1937) 1 MLR 111. 
A later article, ‘In Praise of Utilitamanism’ (1938) 2 MLR 22, contains a succinct statement of Jen- 
ning? approach to the study of law as an historical and social phenomenon, to the judicial process 
and to the art of legislation In his view, the ‘primary need’ in relation to the academic study of 
was to take the subject out of its Austinian rut. 


37 
38 
39 ibid, 59d-59e. 
40 
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Jennings never shared. In handwritten pages added to his autobiography, Jennings 
quotes what Laski is reported to have said on a visit to Moscow: 


The Bnush Constitution works according to rules, but when it does not work to 
suit the gentlemen of England, the gentlemen of England change the rules.“ 


Jennings did not agree with Laski that the 1931 crisis could be explained in 
Marxist terms. He stated that he was not good at arguing with Laski — ‘he was 
far too articulate for me to keep pace with him’ — and added: ‘My task, as I saw 
it, was to study not only politics but also politicians, and very odd people they 
were’. 

Jennings refers to the calls for assistance in the law made on him during the 
1930s by many poor people (because he was a barrister and an approachable 
person becoming known’),® saying that this confirmed the need for poor man’s 
lawyers and the Citizens Advice Bureaux. He believed that there was a place in 
every pressure group and research organisation for a constitutional lawyer ‘with 
interests as wide as mine, somebody who had a nodding acquaintance with all the 
social sciences and a full knowledge of the process of government’.“ In his view, a 
constitutional lawyer could put almost any scheme into operation if the politi- 
cians and experts wanted it. However, he said, he was not anxious to be involved 
‘in too much of this work’ because writing Cabinet Government and Parliament was 
a full-time commitment. 

Cabinet Government was published in the autumn of 1936 and was a huge suc- 
cess.“ There must be few living writers on public law and government who have 
received such a brilliant constellation of reviews.“ Admittedly, an element of 
good fortune was involved in that neither Jennings nor the Cambridge Univer- 
sity Press could have arranged for the abdication crisis to be nearing its climax 
when the book was published. In 1939, the companion volume, Parliament, 
appeared.“ By then, Jennings had begun research for his third study of political 
institutions, Party Politics. 

During 1938-39, he had a sabbatical year as a visiting professor of political 
science in the University of British Columbia, giving lectures in Canada and the 
United States. He was conscious that his academic and professional grounding 
had been in the law but that he had moved across the border into the study of 
politics, for, he wrote: T was studying not merely the rules which regulated the 
institutions but the institutions themselves’.“* He argued that it was impossible to 





41 Road to Peradentya, n 5 above, 58c. 


45 See Sur Chnstopher Foster, ‘Cabinet Government In The Twenneth Century’ in this issue, 753 
below. 

46 They are carefully gathered together in a leather-bound scrap book in the Jennings archive: see n 5 
above. 


47 SeeTomkains, n 1 above. In Road to Pemdentya, 54, Jennings commented: ‘Cabinet Government suffers 2 
little, I think, because I was afraid of an accusation that I was trespassing on the close of the political 
scientist . . . I prefer Parliament because I had lost this inferiority complex and could therefore study 
Parliament in all its aspects. 

48 Road to Pemdeniya, n 5 above, 53. 
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study the rules which regulate institutions ‘unless one knows something about the 
modus operandi and even the inarticulate major premises of the people who act in 
their name’. Taking the point further, he concluded that to be a good lawyer, one 
had to be a good political scientist.” 

Other books from the years at LSE included Constitutional Laws of the British 
Empire (1938), a book of cases, materials and commentary edited by Jennings and 
C. M. Young.” A Federation for Western Europe (1940) was written on the instigation 
of a body known as Federal Union, and published at an inapposite time, after the 
onset of World War IL It contains a crisp analysis of federalism and a ‘rough draft’ 
constitution for Western Europe that would pour oil on the flames of the current 
European debate rf published today. His first book for the general reader, The Brit- 
ish Constitution (1941), became the fare of generations of students of British politics 
and government at home and abroad. Its illustrations included a striking picture 
of Big Ben, from the face of which hung a pendulum, tracing the swing of the 
pendulum in the form of government majorities at elections since 1832. Jennings 
used the diagram to make the point that: 


With us, the majority is not permanent... Not only do opinions fluctuate, but they 
fluctuate sometimes violently, and the ‘Swing of the pendulum is a familiar feature 
of British politics. Consequently, parties can and do appeal to reason. Majorities are 
unstable, and the Opposition of to-day 1s the Government of to-morrow.” 


He explained how the political education of the people had developed since 1832 
with the widening franchise: 


Great Britain is a small island with a very homogencous population. People do not 
think of themselves primarily as English, Scots or Welsh. The sting has long ago 
been taken out of religious controversy... There are class divisions, but they are 
not wide or deep. We are a dosely-knit economic unit, with a large measure of com- 
mon interests and a long patriotic tradition . . . There is always a common public 
opinion which has agreed about principles, and the divergences are more about 
methods than about objects.” 


This rosy view of British society and the parliamentary system may have owed 
something to wartime conditions,” but an emphasis on the homogeneity of the 
British people was often made by Jennings. The future draftsman of constitutions 
drew an important conclusion from his view of British political behaviour: A 
constitution is not a framework of laws, but a tissue of dynamic relationships’. 
In this book there is only a passing reference to the courts. In a section entitled 


‘Democracy and Liberty’, Jennings paid tribute to the integrity of the judges, and 





49 ibid, 54. 

50 A second edition appeared in 1952 entitled Constitutional Laws of the Commonwealth, volume I of a 
third edition appeared 1n 1957 over Jennings’ name alone. 

51 The British Constitution, 32. In A Fedemtion for Westem Europe, at page 19, he wrote: "The democratic 
system works best where the two-party system operates in such a way that a slight change in public 
opinion produces 2 change in government’. 

52 ibid, 8-9. 

53 “The German aten can reach Herr Hitler only through an immense bureaucracy. Any British 
subject can reach the Cabinet at once through his member’ ibid, 36. 

54 id 36 
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their independence from political control and influence, but he added that their 
decisions were often mistaken: their interpretations may sometimes be warped by 
the narrow groove in which they have been trained and their remedies were often 
unavailable to poor men because they were too costly.” But impartiality was needed 
in the laws, and the application of the laws could often not be left to the courts. 
‘Judges cannot administer the law of education.” Judicial control of public authori- 
ties cannot be praised without qualification’, since the methods were dilatory and 
expensive, and control over central institutions had always been inadequate. “The 
law is what Parliament provides and it is in Parliament that the focus of our liberties 
must be found . . . The symbol of liberty is His Majesty’s Opposition’.”” 


WORLD WAR 2 AND CEYLON, 1940-1955 


Jennings learned of the outbreak of World War II somewhere in the Pacific, when 
he and his family were on their way back to England after his sabbatical year in 
British Columbia. The journey home had included a month’ holiday in Japan and 
they were to have returned to Southampton on a German liner. The onset of war 
meant that they had to leave the Schamhorst at Manila and take a British freighter 
going round Borneo. At Singapore, Jennings offered his services as a lawyer to the 
Attorney-General of the colony, but the offer was not accepted. 

Back in London, Jennings learned that LSE was to be evacuated to Cambridge, 
as its premises were needed for government offices. He made inquiries of the 
Cabinet Office about war-time work, but he declined an invitation to join the 
Ministry of Food to ‘do something about potatoes cass Although paid by LSE to 
give a weekly lecture in Cambridge and evening courses in London, Jennings felt 
under-employed in the summer of 1940 while writing The British Constitution and 
continuing research for Parties and Politics. He saw an advertisement for the post of 
Principal in the University College of Ceylon, in Colombo, offered on a five-year 
contract. The College was intended to become Ceylon’ first university and to 
move to a new campus at Peredinaya, near Kandy, 70 miles from Colombo. The 
plan seemed to him to be a constructive one. Jennings realised that he already 
knew something of the constitutional problems of Ceylon, commenting that he 
was probably the only person in the world who was lecturing on them. 

In accepting the appointment, he insisted that his wife and daughters should 
accompany him. In fact, he left in January 1941 and the journey took him 10 weeks. 
His wife and daughters travelled separately and were less fortunate. Their ship, the 
Staffordshire, was bombed at sea south of Iceland, and the younger daughter was 





55 ibid, 223, 

56 ibid, 224 

57 ibid, 226 

58 Road to Peredinaya, n 5 above, 69 This experience contrasts with that of Oliver Franks, who in 1938 
(while Professor of Philosophy at Glasgow) accepted a government invitation sent to chosen dons 
to go wherever they might be needed ın the event of war: Danchev, n 9 above, 39. In September 
1939, Pranks was assigned to the Ministry of Supply, where he became Permanent Secretary in 1945, 

59 Road to Peredinaya, n 5 above, 70. 

60 He was irritated to learn on board that other men were accompanied by their wives and families, 
which the Colonial Office had told him was not possible. 
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injured; the ship limped back to Scotland and the family spent the rest of the war, first 
in Scotland and later in England. It was to be 1947 before they jomed him in Ceylon. 

The move from the LSE to be head of a government college in Ceylon was a 
remarkable career decision, even during a world war. Prodigious worker as 
Jennings was, while at the LSE he does not appear to have undertaken many 
managerial chores. Later he admitted to having latent administrative instincts of 
a Benthamite kind,” but it does not follow that a brilliant scholar will make a fine 
administrator. In Jennings’ case, any doubts about his capacity for administration 
must have disappeared soon after he arrived ın Ceylon, where he was to remain 
until 1955, During this period, he applied much of his energy to creating and lead- 
ing a new university, initially at a tme when Ceylon was facing the prospect of a 
Japanese invasion.” He undertook many public service tasks, most notably as 
Deputy Civil Defence Commissioner™ and, although confined to materials that 
were available in Colombo, he continued to write. From 1943, he acted as unpaid 
adviser to the First Minister in Ceylon (D. S. Senanayake) in the negotiations with 
the British Government that led peacefully to independence in 1948. The Colo- 
nial Office, having initially appointed him Principal of the University College, 
were displeased by his role in constitutional affairs as adviser to the local Minis- 
ters. Jennings justified his role by saying that what he had done was ‘in strict 
accord with the university tradition’, but he later accepted that he ‘went a little 
further’ than merely grving technical advice when the First Minister asked for it. 

His university work acquired for him a reputation as an expert on higher edu- 
cation in the Commonwealth after 1945, and he contributed to reviews of higher 
education in Hong Kong, Malta and India. But of greater significance was his 
work with Mr Senanayake, which led to many demands for constitutional advice 
during the post-war years ın which the British Empire became the Common- 
wealth. While still in Ceylon Jennings undertook the drafting of the short-lived 
constitution of Pakistan” and constitutional developments within the Common- 
wealth prompted many of his later books. 








61 TFI find something going wrong somewhere, my mind goes casting round for remedies, and often 
I have to restrain myself from butting in to get the defect remedied. This 1s, of course, the mind of 
the administrator, but he must beware of meddling in things which do not concern him’ The Road 
to Peredinaya, n 5 above, 31 (onginal text, later struck out in ink) 

62 An informative appraisal by H. A. L Goonetileke of Jennings’ work in Ceylon 1s in The Kandy Road, 
n 5 above, m-xxvi See also Road to Perediniya, ibid, ch 7, and the text of a radio talk that he gave on 
leaving Ceylon (Jennings archrve, file A184) 

63 This required at least 18 hours of unpaid work each week on top of his universty duties Road to 
Peredinaya, n 5 above, ch 8 

64 ibid, 129. 

65 ibid, 129-30. In his radio talk (n 62 above), Jennings said that in May 1943, Mr Senanayake, Sir Oli- 
ver Goonetileke and Jennings had adopted a ‘grand strategy’ for the independence of Ceylon, a 
strategy that was achieved over nearly five years, a period during which Jennings drafted all the 
documents. See generally Road to Persdentya, ibid, ch 11. 

66 See eg W. L Jennings and D. W. Logan, A Report on the University of Hong Kong (Hong Kong: 
University of Hong Kong 1953). Jennings later charred a commussion on the university of Malta. 

67 See his Constitutional Problems of Pakistan (London Cambndge Univermty Press, 1957). Other 
constitutions with the drafting of which he was concerned were those of the Maldive Islands (1954), 
the Sudan (1958) and Nepal (1956-59). 

68 Including The Commonwealth in Asia (Oxford: Clarendon Press, 1949); The Constitution of Ceylon 
(London: Oxford University Press, 1949), Some Chanscteristics of the Indian Constitution (Madras: 
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On arrival in Colombo, Jennings found a government college preparing 600 
students for external London University degrees. He left behind him a university 
of 2500 students in a unique site near Kandy, that he modelled on the pattern of 
universities in Britain. Jennings drafted all the regulations and ordinances and 
commented that, while he found plenty of problems at the college, this made 
the work interesting. Ordinary administration, he wrote, would bore him: àn 
intelligent person can do all these things with halfa mind, but the other half must 
be engaged in something creative’. 

Administrative lawyers remember his brief appearance in the law reports in 
Ceylon University v Fernando, ” where the Judicial Committee held (reversing the 
Supreme Court of Ceylon) that a university commission that Jennings chaired 
into alleged cheating did not breach natural justice when it questioned witnesses 
in the absence of the accused student and without his being able to question them. 
His energy took him into all manner of commissions in Ceylon. Soon after his 
arrival, he dissented from a government report that favoured universal free educa- 
tion, taking the view that this was an extravagant use of resources and that for the 
foreseeable future secondary, further and higher education would remain a privi- 
lege for a small elite — those who were fortunate enough to have had their school- 
ing in the English language.” He encouraged the students to play sports and to 
develop all-round interests and skills, but was not tolerant of student politicians. 
He was not popular with everyone when he remarked at a school speech day that 
Ceylon was a cultural desert, and his university colleagues may not have warmed 
to him when he pointed out that while Vice-Chancellor he had published more 
work than anyone in Ceylon.” Research for Party Politics had remained on hold, 
but a succession of books on local and regional subjects appeared,” as well as a 
short account of the machinery of British democracy. Before his departure, the 
University commissioned an oil painting (by David Paynter) of its first Vice- 
Chancellor. In 1991, fifty years after his arrival in Colombo, the Republic of Sn 
Lanka issued a 75 cent stamp bearing his portrait.” 


RETURN TO CAMBRIDGE - THE LAST YEARS, 1955-1965 


Jennings was elected Master of Trinity Hall, Cambridge in June 1954, but was given 
leave of absence until April 1955. His predecessors in a college that had been founded 
in 1350 for the study of civil and canon law included Dr John Cowell (1598~ 1611) and 
Sir Henry Maine (1877-1888).” Without university teaching duties, Jennings would 





Oxford Univermty Press, 1952), and The Domimon of Ceylon — Development of tts Laws and Constitution 
(with H. W. Tambiah) (London: Stevens, 1942). 

69 Road to Peredinaya, n 5 above, 84. 

70 [1960] 1 All ER 63L 


M The Queens Government (London. Penguin, 1954). 

DB ee ee 

% See C W. Crawley, Trinity the History of a Cambridge College 1350-1975 (Cambridge, for the 
E ONO Gr oats GE Cardi at A Gate op) a note on Cowell's Interpreter. 
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have received only a modest stipend, from a small college without great endow- 
ments. In the 1950s and 1960s, heads of Oxbridge colleges were not expected to be 
experts in fund-raising, and most undergraduate matters were entrusted to the 
Senior Tutor r Jennings was well placed to continue both his writing, preparing 
new editions” as well as new books,” and also meeting calls for constitutional 
advice within the Commonwealth, often in relation to the negotiations and confer- 
ences that preceded the conferring of independence upon a colony.” 

In returning to England, he joined the ‘great and the good.” In 1955, he agreed 
to chair the Royal Commission on Common Land, but early in 1956 he was 
nominated as UK representative on the Federation of Malaya Constitutional 
Commission, chaired by the judge, Lord Reid. Before accepting the nomination, 
Jennings raised the issue of his availability with the Colonial Secretary and the 
Minister of Agriculture: they agreed that the problems of common land could 
wait while Jennings served on the Commission ın Malaya.” Reid, who was then 
66 years old, went to Malaya by boat accompanied by Lady Reid. Once there, he 
wished to work at a more leisurely place, while Jennings, who was prepared to 
travel by air, wished to get it over with more quickly and get on to other things.” 
The Commission prepared and published a draft constitution, but this was thor- 
oughly re-worked by the Whitehall draftsman. The Colonial Secretary had to 
explain to Parliament that the many revisions to the draft did not imply any criti- 
cism of the outstanding work done by the Commission.® In 1958, the Royal 
Commission on Common Land reported: except for an appendix on the history 
of the law that he contributed with the help of his old friend, Dale Hargreaves, 
Jennings for once restrained his own cnthusiasm for drafting and left preparation 
of the report to the capable secretary of the Commission, G. L. Wilde. 


77 Parliament (Cambndge CUP, 2™ ed, 1957); Constitutional Laws of the Commonwealth, vol 1 (Oxford 
Clarendon Press, 1957, Cabinet Government (Cambridge: CUP, 3™ ed, 1959), The Law and the 
Constitution (London Univernty of London Press, 5® ed, 1959), The British Commonwealth of Nations 
(London: Hutchinson, 4% ed, 1961). 

78 The Approach to Self-Government (Cambndge CUP, 1956); Problems of the New Commonwealth 
(Durham, NC Duke Univers ee ee (Cambndge. CUP, 1963). 

79 An appraisal of this work would require research into the documentary records regarding the pas- 
sage to independence of countries such as Cyprus, Malta, Nigeria and Singapore Where Jenningy’ 
advice was sought ın this process, this would have been done by a political party or by ministers in 
the colony, not by the Colonial Office Jennings was never instructed by the Colonial Office to 
advise or to draft new constitutions (personal communication of Sir William Dale to the author) 
and his name 1s not mentioned by Dale in ‘The Making and Re-making of Commonwealth Con- 
stitutions’ (1993) 42 ICLQ 67.. 

80 His honours included a hthood ın 1948, QC in 1949, KBE 1955 and FBA 1955. 

81 Jennings archive, B 10/71 e Colonial Secretary’ letter of 23 March 1956 referred to Jennings 

‘unique’ qualifications for the Malaya commission as being ‘his standing as a consntutional lawyer, 
fees ee of the problems of transition in the Commonwealth, his reputation in Asian coun- 
tnes and his personal friendship with the Chief Munuster of the Federation (they were undergrad- 
uates together at Cambridge)’ 

82 A hand-written diary of his work on the Commussion (some 60 foolscap pages) 1s in the Jennings 
archive, B107 2. 

83 See HC Deb vol 573 col 633 (12 July 1957) Speaking ın the second reading debate of the Federation 
of Malaya Independence Bill, HL Deb vol 205 col 245 ff (29 July 1957) Lord Reid paid tribute to 
the expertise in drafting constitutions of his commussion colleagues. 

84 Information from Charles Arnold-Baker, a member of the Commusnon. The report is Cmnd 462 
(1958). 
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Publication of his study of political institutions was completed with three 
volumes of Party Politics: Appeal to the People (1960); The Growth of Parties (1961); 
and The Stuff of Politics (1962). They did not receive good reviews, being criticised 
both by historians and political scientists% At the end, the anonymous reviewer 
in the TLS (now known to have been the Oxford historian, A. J. P. Taylor) was 
savagely dismissive of the entire enterprise.” The contrast with the acclaim given 
to Cabinet Government and Parliament must have been deeply disappointing for Jen- 
nings. For a variety of reasons, I expect that the three volumes of Party Politics will 
remain unread, except possibly for the racy historical account of elections in 
Appeal to the People. 

Jennings carried out his college duties (including a revision of the college sta- 
tutes that paved the way for the admission of women to the college) with efficient 
and humane professionalism, and he was a skilful and fair chairman of governing 
body meetings. But college administration took up only a small part of his time. 
From 1961 to 1963, he was Vice-Chancellor of the University. These duties, too, he 
appears to have carried out with complete efficiency. It was a familiar sight in 
Trinity Hall to see him walking in his black cassock and white bands to a univer- 
sity meeting in the Old Schools. 

His period as Vice-Chancellor coincided with the retirement of E. C. S. Wade (a 
constitutional lawyer of a very different character from Jennings) from a long 
tenure of the Downing Chair of the Laws of England. The board of electors to 
the Chair would in the ordinary course of events be chaired by the Vice-Chancel- 
lor. It was believed in the Law Faculty that the electors would have to choose 
between two strong internal candidates - R- M. Jackson, Reader in Public Law, 
and Glanville L. Williams, Reader in English Law. But after some delay, the Elec- 
tors posted the notice (signed b A pro-Vice-Chancellor) declaring that Jennings 
had been elected to the Chair.” He was aged 59 and still had to complete his 
Vice-Chancellorship. So it was not until October 1963, aged 60, that he took up 
the chair that the great Maitland had held from 1888 until his death in 1906. 

Jennings carried through his duties as Vice-Chancellor at honorary graduations 
and made speeches at college feasts with courtesy and charm. But he seemed ill at 
ease in his professorial duties in the Faculty of Law. He delivered his inaugural 
lecture, ‘Due Process of Law’, on 5 November 1963 in one of the Law Faculty’ 
smaller lecture-rooms. It was a low-key, sombre and in retrospect a sad occasion. 
As well as a handsome appreciation of the work of E. C. S. Wade and some com- 
ments on the trial of Guy Fawkes, it included a discussion of chapter 39 of Magna 
Carta, that probably derived from an unfinished book, The Laws and Liberties of 
England® Interest would today lie in some brief, agnostic observations regarding 











85 See eg H. Pelling, [1961] Public Law 114; H. R- G. Greaves [1962] Public Law 249; M Beloff (1961) 39 
Public Adminishation 284, P Bromhead. (1962) 40 Public Administation 452. 

86 Taylor's reviews of the three volumes appeared respectively ın the Times Litery Supplement 14 Octo- 
ber 1960, 653; 3 February 1961, 67; and 26 January 1962, 51. Extracts from these reviews are at 716-717 


above. 

87 cf the account of the election given in A. W. B. Simpson (ed), Biogmphical Dictionary of the Common 
Law (London: Butterworths, 1984): entry for Jennings by G. H. Jones, 279 

88 Typescripts of the inaugural lecture (C 16/14) STE an ed hate | Eala C are in the 
Jennings archrve It is possible that Jennings resumed work on the latter text while Downing Pro- 
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the law that lies above both the legislation of Parliament and the decisions of the 
judges. As professor, he took his share of graduate and undergraduate teaching, 
but the undergraduates much preferred the stimulating and sparkling lectures 
given by Geoffrey Wilson to the parallel course that was shared by Jennings, pos- 
sibly the most distinguished constitutional lawyer in the Commonwealth at that 
time, and myself, a raw assistant lecturer. 

Jennings first term as Downing Professor was followed by an event that came 
close to bringing his tenure to end. In December 1963, Jennings, with his wife and 
his elder daughter, Mrs Claire Dewing, sailed from Southampton on the Greek 
liner, the Lakonia, to spend Christmas and the New Year in Tenerife. The ship had 
recently been re-furbished (or was meant to have been), but the Jennings cabins 
had no heating and the air-conditioning did not work. Late at might, on 22 
December, the Lakonia caught fire and all on board had to take to the lifeboats 
before it sank. The Jennings family were dropped to the water in lifeboat 21, and 
Claire joined in rowing through the night until it was rescued by a Spanish immi- 
grant ship, bound for Argentina 95 passengers and 33 crew members were 
drowned. It was the second time that Lady Jennings and Claire were saved from 
a ship at sea, the first time being in 1941 when the Staffordshire was bombed.” 

Jennings tenure of the Downing chair was vi visibly marred by ıllness, which was 
initially misdiagnosed as tolius caused by overwork” but was too late found to be 
cancer of the bowel. When the Society of Public Teachers of Law met for their annual 
conference in September 1965 under their President, Professor Ben Wortley (who had 
been Jennings student at Leeds), the University of Manchester conferred honorary doc- 
torates on Lord Raddiffe and Jennings Jennings walked in the procession in evident 
pain, and a special cushion was provided on which he could sit during the ceremony. 

He died on 19 December 1965 in Cambridge. During that year there had been 
celebrated both the 750® anniversary of Magna Carta and the 700™ centenary of 
Simon de Montfort’ parliament. Jennings’ last publication to appear in his life- 
time, was an illustrated booklet, commissioned by the Central Office of Informa- 
tion and called Magna Carta and its Influence in the World Today. As well as the passage 
quoted at the opening of this paper, it contains the following remark when 


Jennings is discussing the influence of Magna Carta on American Bills of Rights: 


Most of the provisions in the Bills of Rughts derive from [the] common law and 
therefore they never were mere paper propositions. They are peaks of high moun- 
tains, not clouds ın the air.” 





fessor. In another document (C10/1B) written ın 1963, Jennings explains, refernng particularly to 
the Indian Constitution, why his original criticisms of judicially enforceable bills of rights had 
been misconcerved. 

89 On the Lakonia disaster, see G. Bond, Lakonia (London: Oldbourne Press, 1966) and D. Marchbanks, 
The Painted Ship (London: Secker and Warburg, 1964). Remarkably, no inquiry into the disaster was 
hdd Mn Claire Dewing disputes the accuracy of the report ın The Times (27 December 1963) con- 

ing her father’s role in the rescue 

90 to Mrs Dewing, this was an absurd diagnosis as her father was incapable of overworking 

91 The booklet Magna Carta was ated to the Divinonal Court by Sır Sydney Kentridge QC in the 
Chagos Islands case, (R (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs [2001] QB 
1067) to rebut the government’ woefully erroneous argument that Magna Carta had never been 
approved by Parliament. 


722 © The Modem Law Review Lumted 2004 


A.W. Bradley 





I find this a moving image from the pen of someone who must have been aware 
that what he had drafted had often become ‘mere paper propositions’. 

Although many of both his strengths and weaknesses as an individual may be 
evident from this account, and his close family must have suffered from his pro- 
digious industry, I record that among the fellows of Trinity Hall in the 1960s sev- 
eral have very positive memories of acts of kindness on the part of Jennings.” 
Two instances must serve for them all. Professor Geoffrey Harcourt recalls the 
robust support that Jennings gave him when a headmaster complained that Har- 
court (director of studies in economics) had shown political bias dung an admis- 
sions interview with a sixth-former (whose admission Harcourt had in fact 
recommended)” And I remember that when Jennings as Vice-Chancellor had 
chaired a university committee that promoted me to a lectureship, he went out 
of his way to deliver the news to me in person, adding (with a disarming sense 
of humour that he often displayed) that I was the first member of the University 
staff who would not have to retire until the 21* cen 

The biographer of Oliver Franks described him as ‘one of the founding fathers 
— who were the modellers, patterns and creators of the post-war world. With 
some adjustment, the same applies to Jennings. Lf we confine the assessment to 
public law, and this (as we have seen) was not the whole of his achievement, his 
best work had an immense influence not only in introducing generations of law 
students to key constitutional concepts, in putting them on their guard against a 
total belief in the dogmas of Dicey, and (more broadly) in demonstrating that, in 
matters of politics and government, law has meaning only if it is studied in its 
social context.” And there is no doubt that this work was directly influential 
upon the LSE~based group of scholars, among whom I include J. A. G. Griffith, 
J. D. B. Mitchell and S. A. de Smith, as they made their own notable contributions 
to public law in the post-war years. 








92. And see C. Crawley, Titty Hall — the History of a Cambridge College 1350-1975, n 78 above, 208-209. 

93 Personal communication to the author. 

94 Danchev, n 9 above, 197. 

9% Dahrendorf (n 26 above, 205) records that it was only in the 1930s and 1940s that the LSE law 
department acquired its distinctrve character 2s one where lawyers were not ashamed to describe 
themselves as social scientists’. 
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The Law and the Constitution: 
Manifesto of the Progressive Party 


K. D. Ewing* 


This paper analyses the argument of Jenningy’ path-breaking work, The Law and the Constitution, 
and assesses its importance. The argument of the paper 1s that a basic tension runs through the 
evolving work between celebrating the democratic nature of the contemporary constitution 
whilst expressing certain concerns about democracy’s potential implications. This 1s a tension that 
Jennings was never able satisfactonly to resolve. The Law and the Constitution nevertheless remains a 
landmark text, especially in reminding lawyers of the need to look to the social and economic 
explanations for constitutional change. Although the constttuton Jennings was writing about 
has altered, his public law method of examining the purpose for which public power is acquired 
before reflecting on desirable constraints remains of value today. 





INTRODUCTION 


The Law and the Constitution is a brillant book which ran to five editions, stretch- 
ing from the Depression of the 1930s to the post war consensus in the 1950s. The 
first and second editions were written while the author was based at the London 
School of Economics, with the third to the fifth being written while he was Vice 
Chancellor of the University of Ceylon and subsequently Master of Trinity Hall, 
Cambridge. The first edition was widely reviewed and on the whole kindly, with 
Jennings being seen generally to have made a ‘fearless’, ‘stimulating’ and ‘provoca- 
tive’ contribution.’ Even the bastions of conservative and respectable legal scholar- 
ship were warm if not effusive in their praise, though E H. Lawson thought it 
necessary to alert readers that the work was ‘very distinctly left wing’.? A number 
of criticisms were made by other reviewers and these were taken to heart, with 
parts of the book substantially revised for the second edition.’ In addition to this 
early rewriting and restructuring, other revisions were made before the publica- 
tion of the final edition in 1959, which was to be a vintage year for public law.‘ 








“School of Law, King’s College, London I am grateful to my colleague Peter Olrver for his valuable gui- 
dance ın the prepartion of this paper. 


1 See (1934) 50 LQR 430 (E H. Lawson); [1933-1935] 5 CLJ 300 (Anon), (1934) Joumal of Society of 
Public Teachers of Law 56 (HFJ), (1934) Public Administration 418 (Anon); (1934) 5 Political Quarterly 292 
(K B. Smellie}, (1933) 176 Law Times 269, and (1933) 77 Sol fo 762 (Anon). 

2 FH Lawson, Book Review’ (1934) 36 LOR 430, 

3 W.L Jennings, The Law and the Constitution (London: University of London Press, 2™ ed, 1938) 
According to one reviewer, the second edition had been lifted ‘to a different plane of ment from 
the first’: R. T. E. Latham, ‘Book Review’ (1938) Politica 376 See P. Oliver, ‘Law, Poliucs, The Com- 
monwealth and The Constitution: Remembering R. T. E. Latham’ (2000) 2 KCL 154, at 14-175 

4 The tenth edition of A V. Dicey, Introduction to the Law of the Constitution was also published in 1959 
(with an introduction by E. C S. Wade), as was the first edition of S. A de Smath, Judicial Review of 
Administrative Action. 
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THE POLITICAL CONTEXT 


In 1931 the Labour Party NEC turned its attention to parliamentary reform, and 
in 1934 Conference approved a report on Parliamentary Problems and Procedure. This 
reflected a concern about the need to streamline parliamentary procedure in order 
to remove obstacles to the realization of socialism by parliamentary means. These 
developments were well known to Jennings whose work for the Fabian Society 
(then, as now, affiliated to the Labour Party) was also published in 1934. In the 
preface to Parliamentary Reform, Jennings notes that in 1932 he had been asked by 
the New Fabian Research Bureau to submit a memorandum as a basis for a dis- 
cussion on parliamentary procedure. This was circulated to an NEC sub commit- 
tee and Jennings had discussions with two former Cabinet ministers and with 
other leading figures.” Although emphasising that he was a constitutional lawyer 
and not a party politician, Jennings made clear that his aim was to ‘make easier the 
passage of legislation without placing dangerous powers in the hands of the Gov- 
ernment’. And although he disavowed any suggestion that his ideas were ‘part of 
any Socialist programme’, Jennings conceded that they would be of the greater 
importance if in the meantime new functions, hitherto exercised by the private 
enterprise, have been taken over by the State’® 

This episode gives us an insight into Jennings early political inclinations, as 
does the dedication of the first three editions of the book to Harold Laski (who 
in turn warmly thanks Jennings in the preface of his most radical book, Parliamen- 
tary Government in England’). This is important, not least because of the claim by 
Jennings that a constitution embodies ‘the political ideas of its framers’? If a con- 
stitution embodies the political ideas of its framers, so too will an academic study 
of the constitution by a reader in law at the LSE or any other institution. The 
episode is important for another reason: it helps to illuminate much of what is 
barely disguised in The Law and the Constitution, which is that the principal purpose 
of the constitution is to facilitate the tfficient working of the democratic system? 
The efficient working of the democratic systen? as the term was used in the 1930s 
is in turn a synonym for the idea that ‘the will of the people, as expressed through 
their elected representatrves in the House of Commons, shall prevail, without 
undue delay, but after reasonable facilities have been afforded for free discussion 
and criticism’.” The constitution should thus be a lubricant rather than a barrier to 
social, economic and political change, with the concerns of today’s public lawyers 
about institutional accountability being barely visible on the horizon when The 
Law and the Constitution was first published. 








Pe Parliamentary Reform (London Fabian Society, 1934) 11 


ndon: Allen & Unwin, 1959). 
W. L Jennings, Law ard the Constitution ee University of London Press, 5" ed, 1959) 308. 


9 Jennings, Pariamentary Reform, n 5 
10 Labour Party, Annual Report 1934, 261. 
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The progressives of the 1930s thus sought to govern with the constitution rather 
than be governed by it. This put them at odds with conventional constitutional 
theorists, notably Dicey whose continuing influence was to be seen in the Lord 
Chief Justices polemic in 1929," and in the Report of the Committee on Ministers’ 
Powers in 1932. It was part of Jennings’ task to undermine much of Dicey’s work, 
sometimes to the point of obsessive distraction, to the evident surprise and irrita~ 
tion of contemporary reviewers.” The attack was conducted at two levels. The 
first was to expose Dicey politically, with Jennings reminding his readers that 
‘Dicey was active in politics as a liberal—unionist—that is, a Whig of the Palmersto- 
nian sort’. The point is made slightly differently in the opening of the preface to 
the second edition of The Law and the Constitution where Jenning writes: 


Dicey is reported to have told a Harvard audience, long after the first publication of 
his Law of the constitution, that if you scratch an Englishman you will find a socialist. 
It ıs doubtful 1f even a pick axe would have produced such a discovery in Dicey 
himself, and what he meant as a socialist is not what we mean by it now. 


This political perspective is said, secondly, to have influenced Dicey’s judgement 
of the constitution, which he seemed to think ‘was concerned almost entirely 
with the rights of individuals) He was imagining a constitution dominated by 
the doctrine of laissez faire.” 

According to Jennings, Dicey appeared to assume that the function of govern- 
ment was ‘to protect the individual against internal and external aggression’. 
Secure with this protection, each individual was to be allowed ‘to live his life 
almost as he pleased, so long as he did not interfere with the similar liberty of 
others.“ These points are developed with some venom in an appendix to the 5 
edition, where we learn more about Dicey’s Whig background. Not only were 
the Whigs of Dicey’s acquaintance hostile to wide powers of government, they 
were also opposed to the purpose for which these powers were taken. According 
to Jennings, the 


manufacturers who formed the backbone of the Whig Party wanted nothing which 
interfered with profits, even if profits involved child labour, wholesale factory acci~ 
dents, the pollution of rivers, of the air, and of the water supply, Jerry-butlt houses, 
low wages, and other incidents of nineteenth-century industrialism. 





11 Lord Hewart, The New Despotism (London: Benn, 1929) 

12 Cmd 4060 (1932). See W L Jennings The Report on Ministers’ Powers’ (1932) 10 Pubhe Administr- 
tion 333 See further, M Loughlin, Public Law and Political Theory (Oxford: Clarendon Press, 1992) 
176—18L 

13 See Anon, Book Review’ (1934) Public Admimstmtion 418. “We cannot but feel that the book might 
have been better sll had the author not hung so many of bis sermons on texts from Dicey, useful 
inca Sune wir ae ea Soe Some will connder also that there 1s much more to 

than might be thought from the author’ criticisms, justified though they may be: 

t4 Jette, LCS ed, n 7 above, 56. 
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Dicey it seems was unconcerned with such matters, and it is said that he did not 
know much about the powers taken to deal with them, being 


much more concerned with the constitutional relations between Great Britain and 
Ireland than with the relations between poverty and disease on the one hand, and 
the new industrial system on the other In internal politics, therefore, he was con- 
cerned not with the clearing up of the nasty industrial sections of the towns, but 
with the liberty of the subject. In terms of powers, he was concerned with police 
powers, and not with other administrative powers.” 


Having exposed Dicey the politician, Jennings’ second task was to attack his 
legal analysis. According to Jennings, the constitution of 1884 which Dicey was 
analyzing was based on an interpretation which was ‘in every sense correct’. But 
since then there had been ‘fundamental changes’, and ‘few’ of Dicey’s principles 
were said to be applicable to the modern Constitution.” The coming of what 
Dicey was later to describe as ‘the period of collectivism? had ‘changed the consti- 
tutional organisation, the practice of government, and the principles of political 
action.” Dicey was said to be a jurist who thought only in terms of ‘the classical 
constitutions of the Revolutionary era. Yet ‘British political institutions are no 
longer concerned only with external relations, the maintenance of order, and the 
administration of justice; they closely regulate private enterprise and provide vast 
services directly to citizens’.”" Not only did Dicey fail to understand the nature of 
the constitution, his account of the Rule of Law was said to be based on a ‘partial 
presentation of the facts’, particularly when claiming that ‘the general principles of 
the Constitution are with us the result of judicial decisions determining the rights 
of private persons in particular cases brought before the courts’. Thus, the ‘most 
important principle, that of supremacy of Parliament, is no doubt a rule of com- 
mon law’. But it was ‘not established by judicial decision: it was settled by armed 
conflict and the Bill of Rights and the Act of Settlement’.” 

Dicey’s account of the rule of law was also attacked for being ‘his own subjec- 
tive notions presented as ‘the firm and unalterable principles of English constitu- 
tional law’ Similar treatment is dished out to Dicey on parliamentary 
sovereignty and conventions. Conventions, said Dicey, ‘vary from generation to 
generation’, and belong to the realm of politics rather than law: they need ‘trouble 
no lawyer or the class of any professor of law’. According to Jennings: 


It is a singular constitutional law which mentions the Cabinet because it 1s referred 
to in the Ministers of the Crown Act 1937, but cannot say what it does; which knows 
of the Prime Minister because he is three times mentioned in statutes, but can say of 
him only that he has no powers whatever... and which distinguishes a minister 
from a civil servant by the statement that the latter is and the former is not within 
the terms of the Superannuation Acts.* 





18 ibid, 310-311 

19 Jennings, LC 1" ed, x. 

20 ibid. 

21 Jennings, LC3™ ed, 1943, 32. 
22 ibid, 38. 

23 Jennings, LC5® ed, 53 

24 ibid, 70-71. 
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On the contrary, claimed Jennings, conventions are tules whose nature does not 
differ fundamentally from that of the positive law of England.” In common with 
legal rules, conventions are prescriptive and contain many of the characteristics of 
legal rules, and are backed by a sanction for non-compliance, though not a legal 
sanction. Indeed there is little difference between conventions and laws: 


In truth, the members of the Government do not know and need not bother to 
know whether a rule is a matter of law or of convention. If it is proposed to do 
something, 2 technical adviser will tell them that it cannot be done, and unless there 
is an urgent reason to the contrary it will not be done. Indeed, it is better that the 
rule should be law and not convention, for a law may be changed by legislation and 
a convention is rather difficult to change abruptly. The real question which is pre- 
sented to a Government 1s not whether a rule 1s law or convention, but what the 
House of Commons will think about it if a certain action is proposed.” 


The ‘professor of law who 1s not concerned with [conventions thus] treats only of 
bits and snippets of the constitution suspended in thin air’. Without the conven- 
tions, the legislation and even the case law are quite unintelligible’,”” though hap- 
pily Dicey ‘did not accept his own limitations, either in the Law of the Constitution 
or in his more [or should it be his other?] polemical writings.” 


THE EVOLVING AND ENABLING CONSTITUTION 


One of the key features of The Law and the Constitution is to demonstrate how the 
constitution has adapted to changing economic conditions on the one hand, and 
the extension of democracy on the other. The constitution was said to be a 


‘transient thing, changing lıke the colours of the kaleidoscope; and an examination 
of its working involves an examination of the social and political forces which make 
for changes in the ideas and desires and habits of the population and its various social 
strata? 


Thus the British Constitution has evolved principally to reflect the new functions 
of the State, which in the main ‘were the product of the development of trade’, 
and ‘many more’ functions of government which were ‘added as the industrial 
revolution altered the economy of Britain and shifted the emphasis of her institu- 
tions of government’.”” The industrial revolution had extended the responsibil- 
ities of the State in a number of respects: 


New roads, canals, and, in due course, railways were required. New ports and har- 
bours were opened. Though some or all of these might be provided by private 
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enterprise, the intervention of the State was necessary to enable land to be acquired, 
traffic to be regulated, roads crossed, budges built, and so on™ 


The creation of large towns led to other problems: new police forces had to be 
created, streets paved and lighted, refuse collected, and water supplies and drai- 
nage provided. Then there was the problem of unemployment, sickness and 
disease, and exploited workers. All of these problems led to calls upon the State, 
calls which became more intense as the franchise was extended. 

So with the growth of the franchise came the growth of collectivism, and with 
the growth of collectivism came a growth of the institutions of government, and 
with the growth of the institutions of government came the growth of the 
powers of government. The result was that even by 1933 when the first edition 
was published: 


British political institutions are no longer concerned only with external relations, 
the maintenance of order, and the administration of justice; they closely regulate 
private enterprise and provide vast services directly to catizens. The balance of the 
constitution has shifted.” 


Indeed ‘ince 1945 some of the services formerly provided by private enterprise 
have been taken over by the State.” All of this happened by a process of gradual 
adjustment as the old constitution adapted to changing political circumstances. 
New institutions of government included new government departments, such 
as the Ministries of Education, Health and Labour These were a feature of 
the ‘progressive intervention of the State’ which produced h highly complex 
administrative scheme, in part under the control of ministers, but in part also 
through independent bodies like the BBC, NCB, British Electricity Authority, 
British Transport Commission and British Overseas Airways Corporation’, 
The powers of these bodies were the stuff of administrative law which deter- 
mined the organisation, powers and duties of administrative authorities: 


It includes the law relating to the avil service, local government law, the law relat- 
ing to nationalised industnes, and the legal powers which these authorities exercise. 
Or, looking at the subject from the functional instead of the institutional point of 
view, we may say that it includes the law relating to public health, the law of high- 
ways, the law of socal insurance, the law of education, and the law relating to the 
provision of gas, water, and electricity.” 


But although the constitution enabled governments to take great powers to 
fulfil its evolving functions, the powers of government were not unlimited. Jen- 
nings had excoriated Dicey for his conception of the rule of law. Yet the principle 
was not without virtue, though Jennings developed a slimmed down version. 
This had been presented in the first edition under the rubric of the teign of law’, 
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though ‘the principle of legality’ would have been better. In subsequent editions, 
Jennings relented and developed a model of the rule of law which seems unex- 
ceptionable. Although ‘not capable of precise definition’, the rule of law was said 
to embrace a number of requirements. These included: a recognition that 411 gov- 
ernmental powers, save those of the representative legislature, shall be distributed 
and determined by reasonably precise laws’; a notion of equality whereby among 
equals the laws should be equal and should be equally administered, that like 
should be treated alike’ and, in the sphere of criminal law, a requirement that ‘the 
limits of police powers should be rigidly defined’. In this last sense the rule of law 
was said to be expressed in the maxim nulla poena sine lege, from which a number 
of secondary requirements could be developed, not all of which were said to be 
satisfied by English law. 

So although the public authorities are armed with great powers, these must be 
exercised in accordance with law. This means that the courts have a role, with 
administrative law reserving three functions for the judges. These are to hear 
appeals from administrative bodies, to ‘prevent administrative bodies from 
exceeding their powers and compel them to carry out their statutory duties’, and 
to provide remedies for any person who suffers injury as a result of a wrongful act 
on the part of an administrative authority.” This judicial control of the adminis- 
tration’ is said to play àn important part in administration’. In earlier writings 
Jennings had expressed concern about the judicial role, dealing with this expan- 
sively in an article on housing law which showed how the courts, by relying on 
traditional common law values rooted in private property, were frustrating the 
will of Parliament. Indeed, in interpreting housing legislation, ‘the judges in 
recent years have been unconsciously led by social conditions to exhibit a bias 
against social reformi.” A more mellow Jennings of advancing years was to con- 
tinue to acknowledge that it is ‘quite umpossible to exclude subjective notions’, 
while taking a less critical view of the role of the courts, which were now por- 
trayed as the subjects protection against the warping of the law by bureaucratic 
zeal or partisan government’.® 





THE CONTRADICTION OF PARLIAMENTARY SOVEREIGNTY 


In the context of the foregoing, Jennings’ views on parliamentary sovereignty 
appear perplexing and contradictory. There 1s on the one hand a strong and robust 
defence of parliamentary supremacy. Thus, Britain ‘has no wntten constitution, 
and the ‘Supremacy of Parliament takes its place.“ Indeed: 





36 ibid, 48. 

38 ibid, 251-252 

39 W. L Jennings, ‘The Courts and Administrative Law-The Expenence of English Housing Legu- 
lation’ (1936) 49 Harvard Law Review 426, 452 

40 Jennings, LC5® ed, 252. 

41 Jennings, LC 1" ed, 29, 31 
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‘(f the British Constitution had been written shortly after the beginning of the 
eighteenth century, it would have been enough if it contained the single clause: 
There shall be a Parliament in the United Kingdom and it may do what it pleases’. 


The principle of parliamentary supremacy is variously described as the most 
ımportant principle of the constitution, and as a common law principle estab- 
lished by civil war and revolution. But on the other hand, for Jennings, supre- 
macy and sovereignty are distinct concepts, which are at times conflated.” 
Although Parliament is supreme, it is not sovereign. Supremacy is revealed by 
the fact that: 


Parliament may remodel the British Constitution, prolong its own life, legislate ex 
post facto, legalise illegalities, provide for individual cases, interfere with contracts 
and authorise the seizure of property, give dictatorial powers to the Government, 
dissolve the United Kingdom or the Britsh Commonwealth, introduce commun- 
ism or socialism or individualism or fascism, entirely without legal restriction.“ 


But Parliament is not sovereign because there are practical limits on what it can do 
in fact: Parliament is not sovereign because its members must stand for election 
every five years, with the result that ‘Padiament passes many laws which many 
people do not want. But it never passes any laws which any substantial section 
of the population violently dislikes’. The principle of parliamentary sovereignty 
is simply & legal concept, a form of expression which lawyers use to express the 
relations between Parliament and the courts.“ 

There is much here that is contestable, and some of these remarks led at least 
one contemporary reviewer to draw breath sharply.“ But these matters can be put 
to one side, as can other claims about practical restraints on sovereignty caused by 
the doctrine of the mandate, a convention which ‘limits the power of Parliament 
in respect of internal matters’.“* These practical restraints at least have the virtue of 
reflecting the democratic purpose of the constitution. Much more contestable was 
Jennings’ claim that Parliament ‘may impose legal limitations upon itself, because 
its power to change the law includes the power to change the law affecting 
itself’.” The point was made in the following way: 


The powers of Parliament are not expressed ın an Act of Parliament. Nevertheless it 
is admitted, as Dicey admits, that the powers do come from the law. The law is that 
Parliament may make any law in the manner and form provided by the law. The 
manner and form 1s provided, at present, eather by the common law or by the Par- 
liament Act of 1911. But Parliament may, if it pleases, provide another manner and 
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form. Suppose, for instance, that the present Parliament enacted that the House of 
Lords should not be abolished except after 2 majority of electors had expressly 
agreed to it, and that no Act repealing that Act should be passed except after a simi- 
lar referendum. There 1s no law to appeal to except that Act. The Act provides a new 
manner and form which must be followed unless it can be said that at the time of its 
passing that Act was void or of no effect. 





This was a controversial example in view of developments in New South Wales 
where a Labor government had been thwarted in precisely this way in its 
attempt to abolish the Legislative Council™ Given the contempt for the 
unreformed House of Lords within the contemporary Labour movement, the 
example was potentially no less controversial in London than in Sydney. Jennings 
himself was well aware of the problems caused by the House of Lords as he 
revealed in his concurrent work on Parliamentary Reform.” 

Jennings’ views on the power of Parliament to impose manner and form 
restraints in this way are curious for a number of reasons. The first and most 
obvious is that they do not fit well with his underlying theory of an evolving 
and enabling constitution serving the wishes of the people as expressed at a gen- 
eral election. The second and equally obvious reason is that they are so profoundly 
ahistorical. The most important feature of constitutional law since 1832 had been 
the dawning of the age of democracy, a process that had taken great strides in the 
Representation of the People Acts 1918 and 1928. Yet here we have a suggestion 
that this process could be blocked and reactionary institutions protected, only to 
be removed by a specially entrenched procedure. As such this is a direct challenge 
to those who argued that ‘there 1s no case from the democratic point of view for 
having any constitutional obstacle to the decision of the people prevailing.” The 
third reason to be curious relates to the example given to illustrate how such a 
restraint might be used. It would be understandable if the requirement for a refer- 
endum were to be imposed in a statute to protect some of the gains of a progres- 
sive government, such as the establishment of a national health service, or the 
public ownership of key levers of economic power, or the abolition of private 
property. Jennings’ views on the sovereignty of Parliament would clearly enable 
manner and form restraints to be imposed on legislation of this kind. But these 
were not the examples he chose to highlight, and may not be examples he had 
contemplated. Indeed the position becomes more perplexing when the example 
of House of Lords abolition is later replaced by the example of abolishing the 





50 Jennings, LC 3rd ed, 145. 

51 Attorey Geneml for New South Wales v Trethowan [1932] AC 526. 

52 SeeJennings, Parliamentary Reform n 5 above, 1 In a Parliamentary democracy the legislature 1s the 
most important branch of the government machine Yet during the past 50 years the British Par- 
lament has become progressively less efficent With Liberal and Labour Governments in power 
this inefficiency has been partly due to the sixty or eighty persons who in fact, if not in theory, 
form the House of Lords at any given time. For practical purposes they destroyed Gladstone's last 
Government They compelled the Liberal Government's of 1906-1914 to spend most of their tme 
“ploughing the sands”. They rendered even more difficult the already difficult task of the Labour 
Government of 1929-1931 

53 C. R Attlee, The Labour Party in Perspective (London: Gollancz, 1937) 173. 


742 © The Modem Law Renew Linnted 2004 


K. D. Ewing 








monarchy. This makes clear peradventure that what is being contemplated by 
Jennings is not entrenchment to protect constitutional achievement, or the law 
that ‘makes revolution possible by legal means.” 

What are we to make of this? One explanation lies in the nature of the consti- 
tution. The evolving and enabling constitution can adapt to any need and circum- 
stance. If there was a reason for entrenching legislation in the way Jennings 
suggests, then it would be perfectly consistent with his position that the 
constitution would adapt to accommodate that need. Because the constitution 
was moving in one direction in response to particular arcumstances did not pre- 
vent a detour if these circumstances changed. That would be one explanation. 
Another is that Jennings initially had doubts which were now nagging more 
persistently, so that by the fifth edition he was looking for the possibility of 
safeguards against the abuse of constitutional power. This is most visible in the 
following passage: 


It 1s always difficult to prove a negative, and therefore it is virtually impossible to 
prove that there are no principles of common law which Parliament cannot repeal. 
We have not had the extreme cases before Parliament because Parliament has not 
been extreme. It has not, for instance, sought to extinguish itself, or to prolong its 
own life indefinitely, or to expropriate all land without compensation, or to dis- 
solve all trade unions, or to ıntroduce slavery, or to forbid all public meetings except 
by the Government party, or to censor all newspapers so as to prevent the case for 
the Opposition being heard. Probably it never will: but a lawyer ought to be able to 
say what the answer of the courts would be, and happily we cannot do so because 
there are no precedents. What can be said is that there are no recent precedents for 
declaring an Act of Parliament to be ultra vires because it offends against the powers 
of Parliament conferred by the common law. There are dicta on both sides; but the 
modern trend is towards admitting the supremacy of Parliament over the common 
law, perhaps because we have never had to face an incipient dictatorship, whether 
fascist or communist. In accepting this pnnciple for the time being, however, we 
should be grateful for Coke's dictum that if the occasion arose, a judge would do 
what a judge should do.* 


What we are now being told is that the defenders of the constitution are the 
judges, not the people. The contradiction is complete, and a new line of curiosity 
1s opened: are the powers of Parliament really delegated by the common law, and 








54 Jennings, LC 5* ed, 161: ‘Suppose that there is an incipient republican movement (as there was a 
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exercised on a licence issued by the judges? Was not the supremacy of Parliament 
settled by armed conflict and the Bill of Rights and the Act of Settlement’ ?°” 








DEMOCRACY AND THE PEOPLE’S CONSTITUTION 


The assertion of judicial power which the foregoing implies is significant for 
another reason, and leads to another contradiction in Jennings’ theory of the con- 
stitution. His claims about the judges being the apparent ultimate constitutional 
safeguard are contradicted by the suggestion that it is people who are the guar- 
dians of the constitution. Apart from the evolving and enabling constitution, a 
second theme of The Law and the Constitution is that the constitution is safeguarded 
by the democracy (not the law) by which it was underpinned. This is a theme 
encountered time and again at different points, with Jennings acknowledging that 
there is 4 particular danger’ to liberty where ‘the legislature is supreme and a repre- 
sentative government has a majority in both Houses of Parliament.” But ıt was 
claimed in response: 


The reaction to the French Revolution produced in England a tyranny as great as 
that of Charles I, and the remedy was found not in a more precise separation of 
powers, but, at first, in the refusal of many people (including members of juries) to 
obey the law, and, at a later stage, in the extension of the franchise. It is democracy 
and not merely the separation of powers that kceps Britain free.” 


The same applies with regard to the rule of law: it is democracy and not the rule 
of law that keeps Britain free. 


‘The existence of a free system of government creates an atmosphere of freedom 
which is more easily felt than analysed, but which excludes, for instance, the use of 
unconscionable means of obtaining evidence, spying, unnecessary restrictions upon 
freedom of movement and of speech, and, above all, any attempt to restrict freedom 
of thought. These are intangibles which nevertheless produce an impression on the 
mind of any observant person who crosses the boundary from a dictatorial State 
into a free country. They cannot easily be forced into a formal concept dignified 
by such a name as the rule of law, and in any case they depend essentially upon the 
existence of a democratic system. The test of a free country is to examine the status 
of the body that corresponds to Her Majesty's Opposition’ 


Although the rule of law is a consequence not a cause of democracy, by 1959 the 
faith in democracy based on inter party competition was nevertheless in danger of 
looking strained. During the 26 years spanned by The Law and the Constitution Brit- 
ain had been ruled by the Conservatives and their allies in all but six, and the 
Conservatives were about to rule for another five. Britain may have been a multi 
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party State, but it was beginning to look like a one party government. Neverthe- 
less, it continued to be country where: 


political power rests in the last analysis on free elections, carried out ın a State where 
criticism of the Government is not only permusuble but a positive merit, and where 
parties based on competing policies or interests are not only allowed but encouraged. 
Where this is so, government must necessarily be carried on in such a manner as to 
secure the active and willing consent and co-operation of the people; for 2 Govern- 
ment that fails to persuade public opinion will be overthrown at the next election.“ 


So for Jennings, ‘the fundamental liberty is that of free elections’. But also 
important are the other safeguards to ensure that government is conducted in 
accordance with the wishes of the people. As representatives of the people, the 
role of Parliament was not to be under-estimated, even if its influence should 
not be over-blown. There was said to be nothing that the House did better than 
‘to protest against individual acts of oppression, whether legal or illegaP. The 
Incitement to Disaffection Bill was cited to show how the House can ‘in normal 
times be trusted to protest energetically against any substantial increase of restric- 
tions.* The introduction to the third edition was a powerful vindication of the 
role and impact of the private member of Parliament in times of war when there 
is no Opposition. The Constitution in normal times relies on the Opposition to 
make it work (the rule of law depends on it, as does the effective maintenance of 
fundamental liberties). But according to Jennings: 


The Brith Constitution is, however, an adaptable instrument. Like the Chinese 
armies, it may be regarded as a cushion. If it is punched in one place, it bulges in 
another. The effect of the disappearance of the Opposition has been the rediscovery 
of the private member.” 


There was also the House of Lords, which for Jennings was a matter of regret and 
a missed opportunity for an effective political restraint against the misuse of con- 
stitutional power: 


The House of Lords could be a brake ifits members were both reasonably represen- 
tative of those sections of opinion which have no strong party ties, and reasonably 
able, and if it were generally favourable to the Government but independent of the 
majority party. It could then give candid but not obstructive criticism. The insis- 
tence of the Conservative party on having a permanent Conservative majority and 
(what is in fact the same thing) on continuing the hereditary principle, has com- 
pelled the other parties so to reduce the powers of the House of Lords as to make 
it a mere debating assembly. It serves a useful purpose as such, but it is not the sort of 
body to which the electors could turn if a weak, corrupt or extreme Government 
started playing fast and loose with public policy. 
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Yet Jennings was not blind to the dangers of parliamentary government. 
Although the problem must not be exaggerated, it was also the case that ‘in tme 
of great stress, such as nuclear energy may well produce, nobody could guarantee 
what sort of House of Commons, and therefore what sort of government, a general 
election would produce’. He continued by pointing out that such a government: 


produced perhaps by mass hysteria, would, so long as its majority held, have unlim- 
ited power through the supremacy of Parliament, which now means the supremacy 
of the House of Commons. It could, indeed, abolish general elections provided that 
it had a majority in both Houses—ie was a Conservative Government, for the only 
sort of Bill which the House of Lords can still reject twice is a Bill to extend the 
maximum duration of Parament.” 


In the same vein, Jennings was to remind us that ‘Parliament means a partisan 
majority’, and that a ‘victory at the polls, obtained, perhaps, by mass bribery or 
deliberate falsehood or national hysteria, theoretically enables a party majority to 
warp the law so as to interfere with the most cherished of the ‘fundamental liber- 
ties. We are also told that in exceptional times the supremacy of Parliament is a 
very great danger’. This leads to specific concerns about the abuse of minorities: 
“The problem of government, therefore, is not only to provide for government by 
the majority, but also to protect the minority’.” So although ‘it was not possible to 
prevent the Government, supported by a majority’, from ‘interfering in accor- 
dance with law with the liberty and property of a minority’, there were certain 
rights which should be protected ‘ven against the majority’.” There included 
those rights essential to government by opinion’. But there ‘can be no such system 
if minority opinions cannot be expressed, or if people cannot meet together to 
discuss their opinions and their actions, or if those who think alike on any subject 
cannot associate for mutual support and for the propagation of their common 
ideas’. Yet, referring to Laski, ‘these rights are those most likely to be attacked’. 

So here we have the danger that the means by which the people exercise their 
constitutional authority may be blocked by the majority in power, and the major- 
ity in power preventing some kinds of opposition to its policies. But this did not 
lead Jennings to the Sica Sn reached by Laski, namely that a Bill of Rights 
could operate as a safeguard.” Jennings’ rejection of the Bill of Rights was based 
on a number of considerations. Thus, ‘what are regarded as fundamental nghts by 
one generation may be considered to be inconvenient limitations upon legislative 
power by another generation’.% But he also expressed concerns about the 
effectiveness of such a device: 
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Some special provision must be inserted or implied for umes of emergency, thereby 
depriving a minority of its rights just when the majority is least capable of rational 
appreciation of the contentious nature of its own ideas and when, therefore, the 
munonrity stands most in need of protection.” 


This is a telling point: if political safeguards are ineffective, the circumstances are 
likely to be such that judicial safeguards will not be any better. Writing in 1938 Jen- 
nings would have been aware of the defects of the US Supreme Court as revealed 
by a famous trilogy of cases in 1919.” Judicial review under a bill of rights is no 
substitute for government based on popular consent, and the judges are no better 
than the people themselves in safeguarding against abuse. It is thus not clear where 
lay the solution against abuse by government without popular consent. In early edi- 
tions, the ultimate safeguard was revolution. But even here it was pointed out that 
A government supported by a parliamentary majority can rely upon all the institu- 
tions of the law to support its actions. It can thus throw upon its opponents the 
burden of formal revolution. With a people so law-abiding as the British this is of 
substantial importance.” 


This passage does not appear in the fifth edition. Nevertheless, this strong commit- 
ment to popular democracy sits ill at ease with the suggestion that there is some ill- 
defined power vested in the courts to challenge the authority of Parliament. 


THE PROTECTION OF FUNDAMENTAL LIBERTIES 


In this way Jennings re-asserts—perhaps unconvinced—a commitment to a consti- 
tution of the people rather than a constitution of judges. This commitment to a 
peoples constitution is reinforced by the rejection of a bill of rights (which 
appeared for the first time in the second edition). Jennings’ rejection of a bill of 
rights was not, however, a product of any sense that liberty was well protected in 
English law. His most biting criticism is to be found in the first edition where 
Dicey was again turned on his head: 


The immunities which the people of many other countries possess as fundamental 
rights protected by their constitution are with us merely liberties left to us by the 
ordinary law. They may be less or greater in England than in other countries, for ıt 
depends entirely on the law in force for the time being. Since they are given by the 
law, they may be taken away by the law. An ordinary Act of Parliament is sufficient 
to extinguish them. A Government with a majority in both Houses of Parliament 
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can thus abolish any or all of the personal liberties, no matter how ‘fundamenta? 
they may be considered to be by the minority.” 





Here we encounter a third contradiction: although they are the defenders of the 
constitution, the people have no rights of political participation. And although 
Britain ‘has the reputation of being one of the freest of all countries’, that was 
beginning to change: 


The old law is being revived not to enable the constitutional parties to interfere 
with each other, but to enable any of them to put down the small but growing 
Communist Party. For that party not only believes that a radical reorganisation of 
society is not possible without revolution, but actually preaches revolution. Once 
more, therefore, the musty weapons have been taken from the legal armoury. It has 
been shown that the citizen has no right of free speech, of free association, and of free assembly, 
according to lau.” 


For some, the contradiction will be reinforced by the fact that Jennings in his 
opposition to a bill of rights would appear to oppose the entrenchment of such 
rights. But for others the entrenchment of such rights would lead to the constitu- 
tion being taken from the people. 

According to Jennings, his comments on civil liberties in the first edition drew 
a great deal of criticism, forcing him to revise his views. The most damaging were 
those levelled by F H. Lawson who wrote: 


Perhaps if the author had written after last year’s revolution in Germany he might 
have taken the view that a powerful government, prepared to use its power as 

inst any special group, is necessary to the preservation of liberty in a democratic 
State.” 


But Jennings was spot on, with Laski writing about 


the temper [of the times] indicated by the Trade Disputes Act of 1927 — the first 
legislation hostile to trade unionism since 1799 — the Incitement to Disaffection 
Act of 1934, the militarization of the police, the savage sentences — perhaps the most 
savage since Tolpuddle — inflicted on the Haworth [sic] miners, the imprisonment of 
Tom Mann for refusal to find securities against a disturbance for which, had it 
occurred, he would not have been responsible. That it has been necessary to create 
in these last years a special body to watch against the invasion of civil liberties, and 
that this body should have been amply occupied since its foundation, is a significant 
symptom of the times.™ 


The Harworth case was particularly difficult for those who believed that the pre- 
servation of liberty was a matter of rooted tradition. The rancid English soil into 
which these roots stretched is deeply penetrated by Ronald Kidd in an NCCL 
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investigation into the Harworth Colliery dispute. This dispute-to affirm ‘the 
principle of the freedom of the individual to join the union of his choice’ -was 
the occasion of the first prosecutions under the Public Order Act 1936, though it 
also led to a number of other charges. According to the NCCL inquiry, the police 
and magistrates were in the pockets of the local coal-owners who owned the vil- 
lages in which the strikers lived: 


It is unfortunate that so much of the public administration of the County is in the 
hands of those whose economuc interests coincide with the interests of the owners 
rather than with the interests of the men who are dependent on the owners for their 
livelihood. Whatever the cause, there can be no reasonable doubt, I think, that there 
have been serious irregularities in the conduct of the police during the dispute and 
this, coupled with the attitude and composition of the local Bench and with the 
method of serving summonses and making charges, has led to a feeling throughout 
the district that the general administration of law and order in the county is being 
used ın a manner which must do infinite harm to a belief in the traditions of public 
administration and justice.* 


In the second and subsequent editions of The Law and the Constitution the attack 
on the lack of legal protection for fundamental liberties was greatly diluted. Now 
there is not so much an emphasis on the absence and the denial of nghts but a 
concern that the law is very strict in defence of the constitution and in the protec- 
tion of public order.® Yet even in 1938, it is impossible to believe that anyone 
could be impressed by the claim that ‘in normal times the free tradition is extre- 
mely strong in Great Britain, and that it is as noticeable in the House of Com- 
mons as elsewhere’. This would be the same House that had removed the 
Labour government only 13 years earlier because of its defence of free speech. 
There may well ‘have been several recent examples in which the House, without 
distinction of party, has shown itself extremely critical of police action which had 
a suspicion of unfair tactics.” But the fact that such criticism needs constantly to 
be repeated would tend to suggest that it was not heard, or worse. In any event, 
there was hardly cause to celebrate the fact that ‘there is nothing that the House 
does better than to protest against individual acts of oppression, whether legal or 
illegaP.* Such comments are all the more surprising, coming on the back of leg- 
islation and judicial decisions in the 1930s which conferred new powers on the 
police to undermine freedom of association, freedom of assembly and freedom 
of expression. These decisions had, according to Jennings, proved his analysis 
‘unfortunately’ correct.” 

There were of course other safeguards, not least the fact that the discretionary 
powers of the police were subject to control by the courts,” as well as the fact that 
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the law was never prosecuted to its full extent. But above all there was the elec- 
toral safeguard, even though it is not clear how heavily the fear of being ‘turned 
out’ would prey on governments which indulged in the persecution of trade 
unionists, communists, or Irish nationalists, particularly in view of the state of 
electoral politics in the 1930s. Yet although this seems complacent by today’s more 
critical standards, such observations appear not to have been without substance 
when rehearsed in the 1950s” A valuable study of civil liberties in the cold war 
reports that ‘the situation in Britain was not all that bad, whether compared with 
the United States or compared with Australia or Canad7.™ It is true that there 
were travel restrictions on communists, that communists were purged and 
` excluded from government employment, and that at least one prominent com- 
munist claimed to have been denied access to the BBC. But for the most part 
there was 4 concern for the traditional British respect for civil liberties’ Unlike 
other countries (where fundamental liberties were constitutionally protected), 
there was no ban on the Communist Party of Great Bntain after the war and no 
prosecution of communists, as in the United States where in the leading trial àll of 
the defense attorneys’ were cited for contempt and 4ll went to prison and were 
disbarred’. In contrast the position in Britain is revealed by Mahoney who, refer- 
ring to Cabinet papers from 1949, comments that: 





The question was raised whether the Government should accept the recommenda- 
tion to take ‘such action as might be necessary to discredit the Communist Party in 
the eyes of the people’ within Great Britain. There was general agreement that ‘from 
the constitutional point of view, it would be very difficult for the Government to 
take official action of this kind against a political party which had not been declared 
to be an illegal organisation and was in fact represented in the House of Commons’. 
In addition, the Home Secretary, Chuter Ede, pointed out that his Department was 
still obliged to preserve the peace at Communist meetings and to enable Commu- 
nist speakers to ‘secure a fair hearing for their views.” 


CONCLUSION 


The Law and the Constitution is to be seen in the context of the time when it was 
written and revised. The first edition was written at a time of constitutional 
upheaval and great social and economic division: the party system was in a process 
of reconfiguration, with the Labour Party emerging to displace the Liberal Party; 
Britain had its first peace ume National government which was presiding over 
spending cuts in an era of conspicuous consumption and abject poverty; and there 
was growing agitation and unrest as a result. The second and third editions were 
written on the threshold of war or during war, when for all its faults the British 





91 Jennings, LC5® ed, 278-279. 

92 J Mahoney, ‘Civil Liberties in Britain Dunng the Cold War: The Role of Central Government’ 
(1989) 33 American Journal of Legal History 53, 98 

93 ibid, 100. 

94 S Walker, In Defense of American Liberties: A History of the ACLU (New York Oxford Univernty 
Press, 1990) 186. 

9% Mahoney, n 90 above, 64-65. 


70 O The Modern Lew Review Limited 2004 


K. D. Ewing 





constitution shone like a beacon in contrast to the constitutions of fascist states 
elsewhere in Europe. Jennings includes many references to how government is 
conducted in dictatorships’, particularly in the rewritten chapter on Fundamental 
Liberties. Much could be forgiven, not least the decision in Liversidge v Andersor:”® 
‘it may be doubted whether imprisonment in an internment camp is in its nature 
more serious than conscription for military service or civil duties.” The fourth 
and fifth editions were written during the cold war, and there is a sense that much 
of what is related is by way of comparison with beliefs in some quarters about 
how goverment was conducted in the USSR, to which there is a brief men- 
tion:™ the comparison with the dictators found a new purpose. There is thus an 
important comparative element to the work, which is not confined to the explicit 
discussion of droit administratif in France or the Bill of Rights in the United States. 

The sympathetic critic of The Law and the Constitution will nevertheless be struck 
by the fundamental contradiction or concern which pervades the book, in the 
sense that it is both a celebration of the democratic nature of the constitution but 
also a worry about its potential. This latter dimension was reinforced in later edi- 
tions, despite the relative calm and stability of the post war consensus, and despite 
the relative ability of the constitution to protect liberty in the immediate post war 
period. Beyond that, The Law and the Constitution is based on three contradictions. 
The evolving and enabling constitution is contradicted by the possibility of legal 
limits on parliamentary supremacy (for which there was precious little authority). 
The legal limits on the power of Parliament (and the potential role of the judges 
to limit the supremacy of Parliament which this implies) contradicts the idea that 
the people through the electoral system (or otherwise) are the ultimate protectors 
of the constitution. And the idea that the people are the protectors of the consti- 
tution is contradicted or undermined by the claim that there are no political rights 
recognised by English law where the restraints are said to be very strict compared 
to other countries. There are other contradictions and curiosities. By no means the 
least of these is that Jennings appeared to support an implied limit of uncertain 
scope on the power of Parliament, but not an express and more explicit limit of 
greater (?) clarity in the form of a bill of rights. 

Yet despite these contradictions and omissions, The Law and the Constitution has 
made an indelible impression on English public law. Jennings’ legacy is to compel 
us to look to the social and economic explanations for constitutional change and 
to understand constitutional change in the context of changing social and eco- 
nomic circumstances. These same circumstances also provide an important insight 
into the restraints on constitutional power. At the level of constitutional principle, 
Jennings has confounded those who believed in the absolute supremacy of Parlia- 
ment. It may still be true that ‘the courts in the United Kingdom would never 
question the validity of an Act of Parliament which had been duly promul- 
gated’. But it is now the case that they may refuse to apply such a measure, 
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supporting the view that even the principle of parliamentary supremacy may 
evolve in response to reasons for it to change. The Law and the Constitution is also 
credited with contributing to the development of administrative law, even 
though the modern concems of administrative lawyers are with restraining rather 
than empowering administrative authorities. Yet for all that, Jennings was writing 
of a constitution in an era which has passed, with the growth in judicial power 
since 1959 being merely one symptom of that passing: in his own terms the bal- 
ance of the study of the constitution has shifted from powers to accountability. 
Nevertheless, Jennings continues to remind us that, before we restrain the exercise 
of power, we need to know the purpose for which it is taken and used, even if 
governments today are much less willing than their predecessors to make full use 
of the authority to govern with the law and the constitution. 
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Cabinet Government in the Twentieth Century 
Christopher Foster™ 


This paper examines the main features of the cabinet system as it had emerged during the twen- 
tieth century, and which Jennings did so much to crystallize in his pioneering study on Cabinet 
Government. It then assesses the main changes that have occurred over successive administrations 
since the late 1970s, and concludes that even if cabinet government seemed to return in 1990 and 
2003, it was without the cabinet system that had underpinned and made ıt effective in the past 





THE CABINET SYSTEM 


The Cabinet is the core of the British consututional system. It is the supreme direct- 
ing authority. It integrates what would otherwise be a heterogeneous collection of 
authorities exercising a vast variety of functions. It provides unity to the British 
system of government. 


With these words, Sir Ivor Jennings opened his classic account of Cabinet Govern- 
ment.’ Without a written constitution, one cannot read off the functions of cabi- 
net. Many cabinet functions derive from an ill-defined royal prerogative, and 
many are conventions whose origins are not easily traced. Many have altered to 
meet changing circumstances. Bagehot went no further than to describe cabinet 
as the executive: a board of control chosen by the legislature, out of persons it 
trusts and knows, to rule the nation’.? Many writers have explored its historical 
development, but discussion of its functions has usually gone no further than to 
say it is responsible for the supreme control of the executive and co-ordination of 
departmental activities.” The great works on cabinet government of Jennings and 
Mackintosh describe the development of its operations historically, but do not 
define them. 

These executive functions are nonetheless as important and time-consum- 
ing as policy discussion. The cabinet controls the Government’s legislative 
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programme * Other functions are challenging (but then supporting) the prime 
ministers leadership, overseeing relations with parliament, and ensuring that 
ministers accountability and other aspects of performance are acceptable. Even 
more demanding has been its use to co-ordinate the overall work of the different 
departments. ‘In substance, notes Jennings, ‘the Cabinet is the directing body of 
the national policy’.® 

Jennings notes that the convention of cabinet collective responsibility was 
established in the eighteenth century® Its main requirement is that government 
policy was that of the whole cabinet, so that the government resigned if it were 
censured in the Commons For about a hundred years after the establishment of 
this convention, governments resigned when they lost the Commons support 
over a major policy issue. During this period, the constitutional requirement of 
collective responsibility was well aligned with the political requirement that the 
government needed to command a majority in the Commons. It corresponded to 
an early stage in the development of political parties, when members were readier 
to vote against their parties on particular issues or even cross the floor.” The emer- 
gence of political parties meant governments thereafter resigned because they lost 
their majority, felt they had too small a majority to continue, or dissolved parlia- 
ment to fight an election.® 

A second part of the convention was that no minister should publicly disagree 
with government policy. Any who did should resign. Earlier, cabinet colleagues 
had often disagreed publicly.” The case, which established collective responsibility 
in this regard, was that of Lord Thurlow whom, as Lord Chancellor, George M 
following custom had personally chosen.” William Pitt persuaded George II to 
sack Thurlow in 1791 because he had opposed the establishment of a sinking fund 
in the House of Lords, despite the fact that the proposal was government policy 
agreed by other members of the cabinet. Since then, many ministers have 





4 Since the 1930s, when the Home Affairs Committee took on the role, cabinet has always used a 
legislation committee to co-ordinate and vet bills before they enter Parliament This committee 
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resigned over policy differences." However the Hoare-Laval pact is not the only 
case in which the pure constitutional convention ~ that ministers had publicly to 
agree the cabinet line or resign - has been watered down.” Moreover there have 
been several agreements to differ in public.” These examples pointed the way for 
the Major administration — and Blairs from 2003 - when ministers hardly hid 
their disagreement over many issues. 

Nevertheless, Questions of Procedure for Ministers (now called the Ministerial Code) 
still states that ministers must uphold the convention. Over the years that conven- 
tion has been applied increasingly widely to include members outside the cabinet, 
junior ministers and finally parliamentary private secretaries. In recent times that 
included about a hundred ‘ministers’ and therefore a sizeable proportion of gov- 
ernment-side MPs.“ In parallel, changes in the cabinet system have provoked 
Herbert Morrisons contention that despite the development of cabinet commit- 
tees on which some members of the cabinet do not sit, all ministers remain bound 
by the decisions of such committees as if of the whole cabinet.” Although bind- 
ing on all government by convention, cabinet decisions have no legal authority.” 
Neither are there rules on the decisions cabinet must take, a fact that made it pos- 
sible to diminish the functions of cabinet at the end of the twentieth century 
without formal determination. Consequently, the convention of collective 
responsibility has altered from an agreement not to disagree publicly after there 
had been cabinet discussion, or the opportunity for one, into a binding discipline 
to accept the prime minister’s decisions, even when there had been no opportu- 
nity for serious discussion.” 

Cabinet solidarity is a quality intrinsic to an effective executive.” It does not 
require collective decision-making if by that is meant one that emerges from dis- 
cussion around a table, but it implies reasoned approval of definite proposals put 





11 Among them have been Joseph Chamberlain over protection ın 1903; John Burns and John Mor- 
ley over entry to the first world war; under Ramsay MacDonald, Oswald Mosley over economic 
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to it. Even that may not be easy, as Gaitskell and later Dell found, horrified by 
cabinet meetings where ministers talked rubbish after reading briefs they did 
not understand.” Many cabinets became so argumentative that it was surprising 
more cabinets did not break up for this reason, especially on important issues over 
which they disagreed strongly. They did not because they did not want to hand 
government to the opposition, because as individual ministers they did not want 
to leave office, and because (as Nigel Lawson was to say) once ministers are in 
cabinet they became pre-occupted by their departmental business.” 

While many differences ın relations between prime ministers and cabinet 
reflected differences in personality and reputation, the increase in the volume 
and complexity of business, the growing importance of interdepartmental issues 
and central handling of major policies, as well as the greater intrusiveness of the 
media, made prime ministers’ chairing cabinet and its leading committees more 
demanding and time-consuming, difficult and often conspicuous. Churchill said 
of his second administration that two or three problems were discussed at cabinet 
meetings, each of which would have occupied a full cabinet meeting before the 
First World War.” Despite Churchills rambling, if entertaining, diffuseness 
prolonging cabinet meetings in the 1950s, somehow the business got done; but 
‘Wilson's tendency to allow everyone to talk too much slowed down what cabinet 
could achieve (even though part of his great tactical skill in handling opposition). 
Endlessly observed in the Crossman, Castle and Benn dianes, but not unprece- 
dented, were the chairing strategies and tactical manoeuvring needed to achieve 
enough consensus to reach any conclusion, rather than one Wilson particularly 
wanted; but again one should not confuse such greater prime minusterial activity 
within cabinet with increasing power. 

Although the necessity for practising the arts of chairmanship has grown with 
complexity, they have always been essential to cabinet government.” Charismatic 
prime ministers — Gladstone, Churchill, Macmillan, Wilson, Blair — have often 
been the worst chairmen, the least charismatic — Attlee and Douglas Home — the 
best. But all prime ministers found it easier to run a cabinet whose members are 
in broad agreement and feel involved and committed to its policies. However, 
there is no necessary correlation between skilled chairmanship to keep cabinet 
together and a prime minister using that skill to get his own way. Moreover, not 
all prime ministers had personal political objectives and, on most issues, did not 
have them most of the time, as Macmillan and Wilson explicitly stated.” 

The younger Pitt, Palmerston, Lloyd George, and Churchill had at times 
dominated their cabinets, as Thatcher and Blair were to do, though most faced 
rebellion in the end. Crossman, an early proponent of the view that the 
prime minister had acquired presidential power, tried to blunt the significance 
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of a cabinet being able to end the career of a prime minister by arguing it would 
need to be veiled in such a cloak of conspiracy that a prime minister could 
maintain effective control of its business until the last catastrophic moment.” 
But several prime ministers lost the support of their cabinets and went in varying 
circumstances: Palmerston, Asquith, Lloyd George, Churchill and Eden. So later 
would Thatcher. Only one can plausibly have said to have dismissed his cabinet - 
MacDonald - and the price was his becoming a prisoner of the Conservative 
party. Macmillan was mistaken in dismissing a third of his cabinet in July, 1962 
and Thatchers purges to secure colleagues to her taste would ultimately fail to 
secure their lasting loyalty.” 

There is a long tradition of issues not coming to full cabinet for discussion and 
decision, particularly the budget, but also aspects of defence, foreign and nuclear 
policy.” Whatever excluded ministers may have felt, this practice did not always 
increase prime ministerial power. Often the reverse, particularly, but not solely, 
because prime ministers have always discussed budgets with chancellors of the 
exchequer, and in such bi-laterals have occasionally felt unable on their own to 
resist measures, which th ey did not like, against strong minded chancellors like 
Thorneycroft or Lawson. 

As its processes changed, one can see the same conflicting forces shaping the 
cabinet system as caused fluctuations in prime munisterial power: the almost 
relentless growth in government business; the prime minister’ wish to control 
the cabinet either for policy reasons or to expedite business; the desire of cabinet 
ministers to be involved in and agree many aspects of that business; and the prime 
minister’s continual need to placate many of them. Despite its committees 
becoming practically more important than cabinet, the rationale of the system 
remained the need for ministers’ proposals to pass the personal scrutiny of their 
colleagues, particularly those in other departments with an interest in the policy. 
Extensive discussion in cabinet itself was a last resort for still contentious business. 

Several prime ministers altered the cabinet system to increase its capacity as the 
pressure of work increased, principally by expanding the role of cabinet commit- 
tees, but without lasting success, since the problems increased more than enough 
to fill the new capacity. Acutely aware on becoming prime minister of the 
difficulty of working the cabinet system in the early 1950s, Macmillan asked 
Attlee, then opposition leader, to consider how to lessen The Burden on Ministers, 
as Attlee’s report was called. His main recommendation was greater use of cabinet 
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committees. Yet it was without much benefit, to judge by complaints about over- 
load towards the end of Macmillan’s regime.” Wilson brought innovations into 
the cabinet system to which he gave considerable thought both before and 
between his administrations.” Heath tried a different method from Attlee’ to 
reduce cabinet size: he combined several departments into mega-departments, 
but that created its own problems. 

Because of the growing need to reduce business coming to cabinet, the papers, 
decisions and minutes of cabinet committees, unless challenged and so forced 
onto the cabinet agenda, were held to have the same status and binding effect as 
cabinet papers, decisions and minutes. By the first Wilson administration, govern- 
ment business had become so heavy, he required even ministers questioning a 
cabinet committee’s treatment of their own business to get the committee chair- 
man's agreement before bringing it to cabinet.” Only the Treasury retained an 
automatic right of appeal. Even so, as late as that administration, achieving collec- 
tive responsibility still required full cabinet to approve white papers, page by 
page.” To the ministers concerned, cabinet discussion could occasionally seem 
unsatisfactory.” Among the cabinet papers in 1968 I had a hand in, the whole 
cabinet went through a White Paper on Road Track Costs, full of calculations and 
analysis, which was held to need such cabinet approval as a main plank of trans- 
port policy.” One can see Crossman going through it, struggling with issues, like 
many ministers before and since, which he had neither the time nor expertise to 
understand.™ But in almost every aspect the solutions to the cabinet system which 
prime ministers suggested simply alleviated the problem rather than ending ıt. 

If cabinet was government’ efficient secret’, its own was the re~drafting of cabi- 
net papers. Government activities were dominated by ministers, helped by civil 
servants, making policy recommendations which would then be turned by itera- 
tive steps into cabinet papers. Among them would be interdepartmental discus- 
sions and, if necessary, official committees” to clarify issues before ministers met 
to negotiate agreement on those papers; then discovering if the relevant cabinet 
committee agreed and, if not, setting the interdepartmental machinery in motion 
to find a compromise; until finally getting the imprimatur of cabinet.” These 
steps often occurred several times as a major policy was worked up through a 
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preliminary position paper, often followed by a preliminary white paper or green 
paper, then the white paper setting out the policy and finally the Bill itself The 
process was interleaved with ministerial statements and speeches explaining the 
more difficult or contentious issues in some depth. It was a mechanism for getting 
not only agreement, but also thoroughness into ministerial lawmaking, policy- 
making and important decision-making. 





THATCHER AND THE CABINET 


After 1979 ministers entered cabinet expecting it to be as collegiate as Heath's had 
been. Thatcher preserved the formalities of cabinet government to the end; all 
collective decisions were legitimated in cabinet or cabinet committee minutes. 
She started by using her cabinet conventionally for most purposes,” but to get 
her way she selected the order in which ministers spoke and primed those she 
hoped would say what she wanted to hear.** Even so, she could not have carried 
her neo-liberal economic policies and her campaign against the unions after 
extensive discussion in cabinet committee and full cabinet, any more than Glad- 
stone could carry Irish Home Rule, or Wilson the reform of trade union legisla- 
tion.” Therefore, from the start Thatcher by-passed cabinet over economic policy 
and held breakfast meetings before cabinet with those who thought like her.*° 

The paramount importance of those issues may reasonably justify the means 
she took. While disliking parliamentary debate she was assiduous — unlike Blair 
-in touring the corridors and tea-rooms to discover what back-benchers thought. 
If she could carry them and the party, she was less concerned about cabinet.“ Gil- 
mour reported no cabinet discussion of economic policy in the vital first year.” 
So he made critical public speeches while still a cabinet minister.” Prior did not 
know VAT was to go up by 15% until it was announced.” The first Peter Walker, 
as minister of agriculture, heard of the abolition of exchange controls was on 
radio. Howe later protested he simply had not realised how deep the Wets’ mis- 
givings had been over economic policy since she did not give them the chance to 
express them to their colleagues.” By mobilising support in cabinet and cabinet 
committee, Prior achieved more emollient union legislation than she wanted, but 
such manoeuvres later became more difficult.“ When she had a cabinet majority 
against her resisting public expenditure cuts in 1981, she did not give in, but 
reshuffled the cabinet.” 
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After the Falklands war she often succeeded without attempting cabinet con- 
sensus. Since opposition was frequently based on doubts about her policies’ feasi- 
bility rather than their desirability, she was often proved politically right 
afterwards by belated public support as well as within her own party.** She 
banned the unions at GCHQ without bringing it to cabinet. Cabinet did not hear 
of her agreement with Reagan to lift the ban on using British-based aircraft to 
bomb Libya until the night of bombing;*? she was not interested in cabinet’ 
views, which would have been hostile.” Thatchers by-passing or steam-rollering 
of cabinet colleagues opposed to her suited a situation where she and those close 
to her had a clear, well-defined agenda and when she paid relentless attention to 
detail to ensure she got what she wanted. Given her approach, it is hardly surpris- 
ing that full cabinet discussion of policy became rare. By the mid-1980s cabinet 
itself had become little other than a formal or ritual occasion.” Lawson regarded 
cabinet meetings as the most restful and relaxing event of the week.™ 

Though the committee structure covering all aspects of government survived, 
she had fewer and used them less than Callaghan had, preferring ad hoc commit- 
tees. But choosing such a committee of those best qualified to progress a matter, 
as had happened in the past, was not the same as packing one to get the outcome 
she wanted, as she did, even against the wishes of the cabinet majority, for those 
measures she particularly cared about.” This practice biased scrutiny since it 
ensured it was done by those favourable to a measure. Most official committees, 
which had gone over-diffiailt material before it reached ministers, had disap- 
peared. The tume-pressure on ministers had become so great and the need to be 
away from London — for example on European business — so insistent that regular 
meetings were hard to schedule.™ As time passed, what Lawson called ‘creeping 
bi-lateralism’, that is, meetings between herself and the departmental minister, 
became her preferred and usual vehicle for scrutiny. The guarantee of the reason- 
able thoroughness and practicality of new measures was no longer through the 
constructive criticism of other cabinet colleagues, but her own inexhaustible 
appetite for papers and minute attention to detail Collective responsibility was 
replaced by her relentless interrogation of ministers about the effects of their pro- 
posals. Whether a measure got through thus came to depend more on her person- 
ality and judgement. 

Ridley, among her strongest supporters, tried to re-define the convention of 
collective responsibility as one of her singular responsibility. He argued: 
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Ministers ın Britain, like their counterparts in America, are ‘hired and fired’ by the 
person in whom the power of the Executive is vested. They do not have positions in 
their own right . . . they are there to help the prime minister and at the prime min- 
isters pleasure.” 
A novel interpretation, but it did not work. Though indefatigable — sleeping four 
or five hours a night - she found all power could not be concentrated in the prime 
minister. To take a routine example, she was at her best as in bus policy, where she 
had a minister ideologically and personally congenial, and a policy proposal not 
her own. Ridley’s own conviction politics made him wish to privatise and dereg- 
ulate busses, but she required extensive research and analysis — with substantial 
academic and practitioner input — to convince her and Whitehall of its practical- 
ity. There were other examples of the benefits of her attention to detail But 
even in the best circumstances, her scrutiny of cabinet papers was no substitute 
for detailed collective discussion between departments and with all interested 
external parties to discover what was capable of effective implementation. 

Cabinet solidarity withered. Evading discussion in cabinet, cabinet committee 
or bi-laterals, some colleagues pursued policies of which she did not approve.” 
Lawson refused to adopt progressive fiscal measures to offset the regressive effects 
of the poll tax and make it more palatable. In 1987 Lawson decided to shadow the 
mark off his own bat; furious when she found out, there was nothing she could do 
about it since he had all the levers.” Towards the end she did not always get her 
way in cabinet, as over the Hillsborough agreement” or the future of Hong 
Kong. Earlier it was rumoured that Carrington and Gilmour had to threaten 
resignation to stop her pressing further the terms she had renegotiated on Britains 
contribution to the EC budget.“ Howe and Lawson also had to threaten resigna- 
tion to get agreement over the Madnd summit. 

Thatcher increasingly became isolated. In 1988 Whitelaw - her lightning 
conductor with the rest of the cabinet - retired. Publicity misfortunes made her 
closest supporters, Parkinson and Ridley, resign. She clashed with Tebbitt. She 
' provoked the resignations of Heseltine, Biffen, Lawson and Howe and so brought 
about her own downfall, proving, as some said, that cabinet government still 
worked. But not until that astonishing end. A cabinet which works only to engi- 
neer a prime ministers downfall is hardly a promising example of collective 
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responsibility. To Blair and his associates, reflecting on her experience, more 
seemed necessary to ensure lasting prime ministerial power. 


THE CABINET UNDER MAJOR 


After Thatcher, 1990 was an opportunity to revert to a more collegate - yet rigor- 
ous and thorough - government and to revive meaningful collective responsibil- 
ity and cohesive cabinet solidarity. Another prime minister - Howe or Lawson 
(both still in the Commons), Heseltine or Hurd (both still in the cabinet) - might 
have done it. With a united cabinet and party so might Major. But Thatcher 
wanted Major because she thought bim ‘one of us’ and could control him from 
beyond her political grave. Others wanted him because he was her antithesis. 
But he was neither an executive leader in her mould nor as good a chairman and 
mediator between colleagues as Wilson, Callaghan or Douglas-Home had been. 

Nevertheless for about two years Major did restore a more collegiate style. At 
his first cabinet he asked Hurd to report on Jordan. Heseltine, returning to cabi- 
net from exile since Westland, asked a question, almost unthinkable under 
Thatcher. The atmosphere relaxed, and others also asked questions. For a while a 
collegiate atmosphere reigned. Robin Butler, the Cabinet Secretary, commented 
that Major's early cabinets were like the Prisoners’ Chorus from Beethoven's Fidelio 
where the prisoners, released from their chains, start celebrating diffidently and 
gradually gain confidence until they are heard revelling in their newly found free- 
dom.™ Hurd was often heard trying to help bring order by summanising points at 
issue, setting out the pros and cons. Major was a great setter-up and user of cabinet 
committees for policymaking. 

Despite growing difficulties, the more collegiate spirit survived until after the 
1992 election, when cabinet discussion became rancorous. Even a strong prime 
minister would have found it difficult to re-build cabinet solidarity, maintain the 
cabinet’ role in legitimising decisions, and assume Thatcher's role in scrutinising 
policy proposals. But Major’s position was weakened by the need to include 
Thatcherites in his cabinet.” Appealing to both sides on Europe, Major united. 
his party and cabinet immediately but divided ıt more in the long run. Dis- 
agreements over Europe encouraged some to be fractious over other matters. 
Also, many ministers had long been in office and were tired; many thought they 
were at least John Major’s equal and as likely to be right. And Major was unable to 
find his Whitelaw to help smooth over widening cabinet divisions. 

Almost as soon as the 1992 election was over, the Conservative standing in 
the polls plunged and never recovered.” The Labour opposition at last revived 
and showed an ability to attack.” The lobby hung around Downing Street 
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to observe if cabinet stayed late; if it did, the media sensed disagreement and 
rang its cabinet contacts in the afternoon for a story. Therefore to give an appear- 
ance of unanimity cabinet started ending promptly, however unfinished its busi- 
ness. But in vain: the media had their claws into ministers in its endeavour 
to make them part of their entertainment industry. Ministers, including the 
prime minister, started to announce policies to the media before bringing them 
to parliament or sometimes to their colleagues or their officials. By the end of 
Major's administration 1t was said that a ‘cabinet of chums’ had become a ‘cabinet 
of vipers.” 

The old disciplines were lost. The fall in the number of cabinet papers - that is, 
policy documents circulated to the whole cabinet — from 340 a year under 
Attlee and 140 under Heath to 20 a year under Major had been almost linear.” 
Among the reasons given for that decline since 1979 were firstly that the huge 
increase in legislation from the Thatcher years made it impossible for ministers 
to read their papers and master their briefs; secondly that events were now 
moving too fast, so that a cabinet paper written one week might be out-of-date 
by next weeks cabinet meeting, (yet while foreign policy, and occasionally 
defence and major industrial disputes, can move so fast that reports to cabinet 
must be oral - as has always been recognised - most issues, certainly policy issues, 
coming to it can be more considered) and thirdly that it would reduce leaking.” 
But most cabinets have leaked and this one continued to do so.™ The lack of cabi- 
net papers did not reduce their frequency but only their accuracy, as ministers 
came away with various impressions of the oral summaries they had been given 
at cabinet. 

Under Thatcher a stronger defence was that fewer papers written for cabinet 
were more than offset by similar and as thorough papers written for cabinet 
committees and or for bi-laterals with her. What characterised the Major admin- 
istrations was not so much the further drop in papers written for the whole cabi- 
net, but the decline ın the number and shortening of most written for cabinet 
committees or meetings with the prime minister. Sensible discussion between 
munisters on the basis of clear statements of the issues thus became difficult.” 
Instead, ministers reported orally to cabinet and cabinet committees on the pro- 
gress of their business, which could include reporting progress or lack of it on a 
policy, seeking approval of a white or green paper or bill, or their reactions to press 
comment. Therefore the only account many cabinet ministers had of other 
departments’ policies or proposals was oral, given by the minister in cabinet or, 
if absent, as recorded tersely in the cabinet minutes. 
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The cabimet became indecisive, a tangle of shifting alliances and, without 
papers, with a diminished ability to master complex issues. It did not resume 
enough cabinet solidarity to be effective. Departments were no longer motivated 
to think matters through clearly when initiating or implementing a policy pro- 
posal Attempts were made to arrange cabinet committee meetings to develop 
fellow feeling and agenda-based discussions among ministers, but formal meet- 
ings became harder to arrange and attend.” Furthermore, while in the past an 
occasional minister may have tried to override the normal civil service practice 
of free discussion with officials in other departments relevant to an issue, civil ser- 
vants found ministers more often trying to block such discussion, mostly because 
of the many deep policy disagreements among ministers round the cabinet table. 
Kenneth Clarke said that, because of cabinet becoming as leaky as a sieve, minis- 
ters would not bring their business there.” Though Major had started seeking 
consensus in cabinet, increasingly he too would bring less to cabinet after 1992 
for fear of leaks. Cabinet did not discuss Back to Basics, which had a short-run suc- 
cess, (though by 2002 it had made Major seem hypocritical).” Robin Butler 
recalled that the inability to bring pit closures or the complex issues surrounding 
Britains membership of the Exchange Rate Mechanism before cabinet or cabinet 
committee showed how fear of leaks - driven by disagreement - stopped proper 
discussion.” When initiating proposals departmental ministers found they had a 
choice: they might ask the prime minister either to put it on the cabinet agenda or 
to set up a group to consider it. Or they might believe it sanction enough fable to 
persuade the prime minister on a matter with minimal or no consultation with 
other affected ministers. Decisions began to be taken in what was called the poli- 
tical cabinet or in more informal meetings, usually without officials present to 
take minutes and record decisions.” 


THE BLAIR CABINET 


The new Labour government started as it meant to continue. Blairs cabinet was 
not conducted like his shadow cabinet,** which was more like a traditional cabinet 
that had discussed policy and tactics.” There were to be no cabinet decisions. The 
decision to hand interest rate determination to the Bank of England was taken 
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before cabinet first met. Besides Blair and Brown, only Prescott and Cook 
knew, though they had no part in the decision. When Robin Butler remarked that 
transferring monetary policy to the Bank of England was a major decision which 
cabinet must be expected to endorse, Blair misunderstood the point and said, 
‘Dont worry, the cabinet will agree’® 

When Clare Short, on resigning in 2003, condemned Blair for disregarding 
cabinet, the main incident she recalled was the cabinet discussion in June 1997 
whether to abandon the Millennium Dome. Momentarily ministers thought 
they were asked for a decision, but it was for an expression of opinion. Blair left 
the room, leaving the chair to Prescott. Although the majority was against the 
Dome, Prescott concluded the discussion by gaining agreement that the decision 
Should be left to Tony’. The cabinet majority against did not stop Blair deciding in 
its favour. Thereafter Clare Short could not remember one occasion when cabinet 
was asked to make, or had made, a decision.” The closest was when a few minis- 
ters — worsted in legislation committee - asked that bills they wanted should be 
reconsidered for inclusion in the legislative programme, but the decision on that, 
as on everything else, was taken afterwards by the prime minister.” Ministers 
believed Blair and Brown took the more important decisions in private.” 

Without decisions or discussion of issues, cabinet meetings rarely lasted more 
than an hour, sometimes much less. As under Major there were no papers.” Short 
recalled only ones on the legislative programme, outlining what was to be in the 
Queen’s speech, and none on policy. For the first time since 1916 there was no 
detailed agenda.” Blair hated formal meetings. He was not good at teasing out 
issues and he never seemed to be able to talk freely except to his closest advisers. 
Rather what was called a more organic discussion’ developed, often hard to min- 
ute.” The foreign secretary had long made an oral report on foreign affairs, a 
practice extended to ‘parliamentary’, economic’, often Northern Ireland and, for 
a time, also to ‘European’ affairs. But cabinet now rarely discussed ministers’ indi- 
vidual items of business, except when media pressure led a minister to make an 
oral report. For example, the cabinet was not involved in the early discussions of 
the Euro.” Exceptions were when there was a crisis like BSE or the fire brigade 
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strike was about to burst onto the media, when the minister concerned might 
make a bnef report. But these did not provide the occasion for discussion. The 
important new item was the Gnd: next week’s plan for the timing of ministerial 
announcements and for avoiding their possible clash with other political, cultural 
and sporting events.™ For the first time the government’ chief press officer, Alas- 
tair Campbell, regularly attended cabinet meetings. The focus of almost all that 
was said — it cannot be called discussion - was on the Grid, the media and other 
presentational matters. Cabinet was now for chatting about next week’s business, 
keeping everyone broadly aware of what was going on, laying down the messages 
on leading topics if door-stopped by the media.” Formal decisions were reached 
on the legislative programme and public expenditure, but without substantive 
discussion. 

For a while an inner cabinet of Blair, Brown, Prescott and Cook was thought 
the real decision-maker, ıt never was and stopped meeting before the end of 
1997.% Consulting cabinet, as frequently reported in the media, became a euphe- 
mism, put out by the press office, for Blair consulting those he chose to consult.” 
In 2000 he was to be openly dismissive of cabinet government, recalling the 1970s 
the old days of Labour governments where meetings occasionally went on for 
two days and you had a show of hands at the end?” 

Later in 2000, when the going became choppier, what Chris Smith called occa- 
sional ‘discursive’ discussions began.” Without a cabinet paper to crystallise issues, 
and a few hand-written notes rather than the carefully crafted chairman's brief of 
the past, the prime minister would indicate the position on the topic as he saw it 
for perhaps ten minutes. Brown would follow, briefly supporting him from an 
economic slant, not disagreeing with him in front of cabinet. Then the prime 
minister would ask everyone’s opinion. All would chip in with their own 
thoughts, trying to contribute something useful Prescott was always loyal; Mo 
Mowlam, Clare Short and (rarely) Robin Cook might express a different view. If 
passionate about an issue, you could express that passion, but were nonetheless 
disregarded. Without papers or other preparation, and with it being actively 
signalled that disagreement was not expected, ministers were more likely to embellish 
rather than contradict what the prime minister said. The few dissenting voices he 
would mention only briefly in summing up, when he usually reasserted the condu- 
sion with which the discussion had begun. As Robin Cook said: ‘Normally he avoids 
having discussions ın cabinet until decisions are taken and announced to it’. 

Cook also spoke of the first cabinet discussion on Iraq — there were more later - 
as ‘a real discussion at cabinet at last’, though Clare Short, who had demanded a 
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discussion, remembered it as a poor thing" Even at that hour there were those, 
like Estelle Morris, who wondered if it were not premature, since war remained a 
future prospect not needing to be handled there and then.” From 2003, as cabi- 
net solidarity crumbled and Blairs prestige waned, discursive discussions became 
more common. Cabinet took the decision to go for the Olympics and there were 
heated discussions over foundation hospitals and top-fees. No 10 used such occa- 
sions to maintain that in some sense cabinet government survived." 

But it was cabinet without the system. How could systematic, post-1916, cabi- 
net government return without the civil service staffwork, the preliminary inter- 
departmental meetings, the objective reviewing of evidence, the detailed analysis, 
the working up of preliminary papers and finally of a cabinet committee or cabi- 
net paper in which the issues to be settled were expressed as clearly as possible? A 
gulf lies between taking a decision with the relevant facts carefully evaluated after 
good staffwork and an unscripted discussion, when not more than one or two 
know in any depth what they are talking about, and unsubstantiated opinions 
flash across the table. An infinity of difference exists between meetings genuinely 
meant to test whether there is agreement based on an understanding of the issues, 
and those intended merely to endorse or tinker with the presentation of what has 
already been decided. 

Robin Butlers urging the use of cabinet committees to consult more widely 
among cabinet colleagues also fell on deaf ears: ‘we find the discussion is stripped 
of politics and lacks drive’. A full range of committees was created, but most 
important ones met infrequently, many not at alL’ Brown was so averse to discus- 
sion that he might not turn up, or send a deputy; if he came and chaired it, he could 
end discussion in a quarter of an hour, despite several weighty papers before it. 

The most traditional and effectrve committees in the early years, when consti- 
tutional reform was rapid, were those chaired by Lord Irvine, but he was removed 
from the future legislation committee after ministers indicated resentment at 
being asked, sometimes not unreasonably, if their many proposals for bills, almost 
all manifesto commitments, were necessary or, if they were, could be shorter or 
more clearly expressed.“* Many resented the detail he, like Thatcher, expected, 
instead preferring to bargain about priority to various measures in the legislative 
programme, while avoiding the precision which cabinet and cabinet committee 
papers had once demanded. A lasting exception was the Public Expenditure 
Committee, but the way it generally worked was by using its members — cabinet 
ministers without spending departments — to take turns putting over a Treasury 
brief on each departments proposed expenditure rather than resolving disputes or 
settling priorities.” 
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Numerous other formal and less formal committees and meetings, as well as 
bi-laterals between ministers not including Blair, produced policy recommenda- 
tions. Unlike the discussions Blair was involved in, they could involve masses of 
paper, often highly technical, frequently produced by academics and manage- 
ment consultants. Many were devoted to joined-up government, such as policies 
affecting the young, the disabled, ethnic communities, the elderly and the socially 
excluded or poor. ™™ The seminar atmosphere caused one official later to comment 
that the abundance of paper often seemed in inverse proportion to the importance 
of the subject.*? These committees became an important occupation for junior 
ministers and contributed to the surfeit of policy initiatives at the centre. 

However, the conclusions of all meetings at which Blar was not present 
became only recommendations ad referendum Blair, unless he was not interested 
in them or they seemed trivial when they would be allowed to stand, though 
often without much effect unless thought to have his support.” But they might 
be vetoed or simply disregarded by him. So ministers’ relationships with the PM 
altered. They could be kept waiting for ages for a decision from him, or an agree- 
ment with their decision, sometimes until they found he did not intend to make 
one. They could occasionally get away with making their own decision, but at 
other times no sooner did they announce one than Number 10 contradicted it. 

In Clare Short’s memory, among those committees, which never met, was the 
Overseas Committee, not even over Kosovo, Afghanistan or Iraq." However, as 
war in [rag came nearer, she recalled the civil service drew attention to the need to 
form a war cabinet. It consisted of the prime munuster, Alastair Campbell (on one 
side of the PM, the civil servant taking the minutes was on the other) Jonathan 
Powell (his chief of staff), Sir David Manning (his foreign policy advisor), Sally 
Morgan (his political director), the Foreign and Defence Secretaries, and Short. 
Extraordinanily, neither the Cabinet Secretary nor Sir David Omand, for whom 
responsibility for the intelligence services depended, attended."* The service 
chiefs, Straw and Hoon would report, but disagreements and difficulties never 
surfaced and any such were handled separately in bi-laterals with the PM. 
Although Hoon was known to be under considerable pressure from those under 
him in Defence to make a stand on various points, these were not brought out in 
the war cabinet where the atmosphere was wholly one of trying to please the 
prime minister.” 

Instead of cabinet or cabinet committees, Blair relied more than Thatcher on 
bi-daterals as his normal way of doing business: the best way for a minister to 
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secure agreement to a policy or other decision he wanted, but only if he could 
squeeze a meeting into the prime ministers crowded and ever-changing diary, 
and then only if what he proposed was what Blair wanted to hear. If not, the 
minister might be asked to try again, often with only a confused idea of what 
was wanted from him, so persistent was Blairs dislike of confrontation.“ Cook 
was to speak of Blairs immense capacity to leave the last person who spoke to 
him with the impression of total agreement’.’” Substantial papers were written 
for him, but perhaps unsurprisingly, given inordinate claims on bis time, he relied 
most on short bnefings from his staff.” In that he was unlike Thatcher. 

In bi-laterals, ministers often found excellent Blairs ability to listen, pick up 
issues, and move from point to point, but sometimes found it harder to know just 
what decisions had been reached, particularly if there were any hint of disagree- 
ment. As he was frequently on the move making decisions as he went, the job of 
discovering and legitimating government decisions, and then communicating 
them to those who needed to know, often became fraught. There were running 
meetings at which the subjects discussed — and people present — shaded into each 
other.” Extraordinarily at one such meeting over Dr David Kelly, the Ministry of 
Defence was represented by its permanent secretary, Sir Kevin Tebbitt, without 
the Defence Secretary turning up. Cabinet minutes and cabinet committee min- 
utes were generally not used to record his decisions. Ministers found cabinet min- 
utes among their least informative reading, less so than under Thatcher." Instead, 
there was a constant battle with informality and many of the prime minister's 
meetings - perhaps most - were not properly minuted.’? Among them — it was 
almost a disaster - was Blairs with Bernie Ecclestone over Formula 1 and its 
tobacco money.” More seriously, because it was the crucial period in which the 
September dossier on Iraq was being prepared for publication, Jonathan Powell 
told the Hutton Inquiry that, though it ‘might seem odd to people outside’ (surely 
to most insiders too), the prime minister held up to 17 meetings a day during the 
space of a fortnight of which only three were minuted.™ 

There are three main reasons why any pretension to efficiency requires meet- 
ings to be minuted. Pirst, that those who are to implement its conclusions can do 
so without any misunderstandings Secondly, that the reasons given for such con- 
clusions be noted. And finally so that one can know — especially if there is later to 
be any question of blame - what reservations, if any, were made (and by whom) to 
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the conclusions reached.” The cabinet secretariat had honed the business of 
keeping such minutes to near-perfection, but they were no longer present at 
many unportant meetings. Without the checks and balances such minutes provide 
against the misuse of executive power, not only is there no ready check on the 
encroachment of such power, but blame can be shifted without limit. 

There was another way besides discursive discussion ~ another vestigial con- 
vention of cabinet government - in which the proprieties of cabinet government 
were formally maintained. Though the main cabinet committees scarcely ever 
met, there was a constant and immense flurry of papers passing between ministers 
who, as members of the committees, were expected to sign them all off in their 
red boxes or at their desks. In this manner ministers were required to discharge the 
traditional function of collective responsibility and achieve cabinet solidarity. In 
particular they were expected in this way to tell their colleagues about, and seek 
approval for, their policy proposals, bills and public documents, and for changes 
in public expenditure. Once cleared, they were recorded as government decisions 
in a letter from the cabinet secretariat. 

Frequently papers were moving so quickly that a minister might not have more 
than a couple of days to comment on another ministers business, even if of real 
concern to his own department. On relatively minor, non-contentious matters, 
involving more than one department, the system worked as indeed a similar sys- 
tem for lesser issues had worked in the past. But on major and controversial mat- 
ters, it could make interdepartmental clearance harder than under the old system. 
Given the pressure the government felt itself under to join up government across 
the board, the outcome of these processes could be embarrassing, either because 
they moved too fast for important interdepartmental issues to be addressed; or 
because they became locked in stubborn disagreements.” Except with differences 
between those departments, which were peculiarly Browns preserve, and might be 
sorted by his advisers and officials, only the prime minister under the new prime 
ministerial system had the authority to decide these issues. ”* But since the PM was 
often too overloaded to have a meeting or form a view, this method of simulating 
collegiate cabinet government often caused delays and great inefficiency. This fail- 
ure to resolve disagreement became a common reason why many bills reached 
parliament without underlying policy differences having been reconciled, and 
therefore for the poor and ill-considered bills dogging parliament. 

A shortcoming of Blairs form of prime ministerial government was that, 
while most decisions could be judged sumply by whether decisions were taken as 





122 Did the Joint Intelligence Commuttee under Jobn Scarlett note the reservations some of the intel- 
ligence services had to the use of ther material ın the September dosner? Without a minute we 
cannot know 1f those reservations were conveyed to Alastair Campbell, Hoon and the PM They 
denied they were 

123 Influencing the push for more joined-up, that us, interdepartmental thinking — especially active in 
the early Blair years — were G. Mulgan, Connexity (London: Chatto and Windus, 1997), Pern 6, 
Holistic Government (London: Demos, 1997), Pern 6 et al, Govermng in the Round (London: Demos, 
1999); D. Wilkinson and FE, Implementing Holistic Government (London Demos, 1999) 

124 Chris Smith (interview n 87 ) remembers feeling so strongly about a proposal to disqualify 
asylum-seekers from working that he wrote twice to the Home Secretary about ıt. Getting no 
satisfaction, he managed to meet Blair over it. Blair did not express his own viewpoint, but nmply 
decided in favour of Straw 
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ably and effectively as they would have been under another regime, its inherent 
absolutism suddenly seemed dangerous when deciding on war. Whose signature 
was on the piece of paper headed ERII authorising war in Iraq? Who authorised 
it? Not the cabinet, a cabinet committee or the war cabinet. Not a vote in paria- 
ment." Where is that decision recorded? Though there seemed many things the 
prime minister could not achieve in practice, on matters of peace and war it would 
seem as if he could act on his own authority alone. 


CONCLUSIONS 


The cabinet in Jennings’ time, and for some years more, was just about able to 
keep pace with the growth of government business and remain collegiate through 
successive developments in the cabinet system. Margaret Thatcher sought to 
replace cabinet by prime ministerial government, and the thoroughness of a col- 
legiate cabinet system by her own, though not without peril as her insistent 
championship of the poll tax showed. Blair also wanted to supersede cabinet and 
for six years did so, but he had not Thatcher's appetite for paper or eye for detail, 
and his influx of advisers, individually and collectively, were as unsystematic. 
Then Iraq undermined his ascendancy over his ministers. What returned was an 
unsystematic cabinet like Major's without benefit of cabinet papers or other pro- 
cess elements of the old cabinet system. No wonder the outcome was frequently 
leaked ministerial disagreement, but also a continuation of poorly drafted bills, 
ill-argued and often opaque public documents, and spun ministerial statements. 

Why did ministers not speak up or answer Thatcher or Blair back? Initially 
because they were so pleased by victory after years in the wilderness. They were 
happily enjoying themselves ın office. They were impressed by how successful the 
PM was and by how much he had matters under control. Only gradually did it 
dawn on them that they were weak and powerless. Under Thatcher to speak up 
could be terrifying. Even if the manner were different, to do so under Blair received 
as hostile and disdainful a put-down. They knew they owed their places to the 
prime minister, as Thatchers ministers had done. Both prime ministers sacked those 
who disagreed with them. Each was long their party’ strongest electoral asset. But 
had ministers not the lesson of the end of the Thatcher era that if they were to unite, 
they could overthrow the prime minister? But it was a disturbing lesson. Had that 
change not led to a disastrous succession — in no sense planned - and what might be 
as long a spell in the wilderness as Labour's had been from 1979 to 1997? But when 
from 1990 and mid-2003 ministers became more lively, they re-created the appear- 
ance, not reality, of effective cabinet government. That requires some mixture of re- 
building a cabinet system, in which civil servants work with ministers to make their 
work more effective, and a reduced central government workload through more 
devolution of government, not just in relation to 15 per cent of the UK population 
who live in Scotland, Wales and Northern Ireland. 








125 Much play was made of the fact that, apparently for the first ume, a government behaved as if 
there could be such action only after a Commons debate, but that in itself cannot be the formal 
authorisation needed. Presumably ıt was the prime minister’, in line with his general resumption 
of monarchical powers. 








“Talking in Fictions’: Jennings on Parliament 
Adam Tomkins* 


Sir Ivor Jennings made many ground-breaking contributions to the study of Parliament. Among 
them are two books written in the 1930s, while Jennings was at the peak of his powers Parllamen- 
tary Reform ın 1934,' and Parliament in 1939.7 This essay offers an assessment of Jennings scholarship 
on Parliament. It commences with some observations on his method, and this is followed by an 
outline of the argument in Parliament and an appraisal of the book’ originality and ongoing sig- 
nificance. The essay closes with some brief remarks concerning Jennings’ Parliamentary Reform. 








REGARDING METHOD 


In his influential survey of patterns of public law scholarship in Britain, Martin 
Loughlin divided twentieth-century public lawyers into three broad schools of 
thought, which he labelled conservative normativist, liberal normativist and 
functionalist.* Jennings, in the company of Harold Laski, William Robson and 
other luminaries of the London School of Economics, takes his place in Lough- 
lins schema among the leading exponents of functionalism in public law. In much 
(but not all) of his work, Jennings was indeed a functionalist, but his functional- 
ism was not the outstanding feature of his public law method. More fundamental 
to Jennings than his functionalist style was his focus on institutions, and it is with 
his preoccupation with institutions that we must begin our review of his work on 
Parliament. Throughout this essay, in seeking to locate Jennings methodological 
and substantive preferences, I shall as much as possible allow Jennings to speak for 
himself rather than substitute my own paraphrase. 

In 1932 Jennings wrote that public lawyers were ‘much concerned with the 
development of the new administrative organization which modern industrial 
conditions and the general acceptance of collectivist notions has produced in all 
civilized countries’. Elaborating, he stated: 


Public law in the nineteenth century was essentially individualistic. It was con- 
cerned with the State on the one hand and the individual on the other. The State 
had its organs, but they were collected at the centre: they were not regarded as 





“John Millar Professor of Public Law, University of Glasgow. I would like to thank the participants 
in the Jennings seminar for thar comments, and am especially grateful to John Gnffith, Anthony 
Bradley, and Kerth Ewing, and to Marin Loughlin for organising the seminar and for mviting me to 
contribute 

1 London: Gollancz, 1934 

2 Cambndge Cambndge Unrversity Press, 1939. A second edition was published ın 1957. 

3 M Loughlin, Public Law and Political Theory (Oxford: Clarendon Press, 1992). 
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separate, they were the instruments which the State used, and the public lawyer was 
concerned rather with the State than with the instruments.* 


Dicey, he continued, ‘is typical of the old order. Dicey saw on the one side the 
supremacy of the State — the sovereignty of Parliament — and on the other side 
the law protecting the individual. His section on the “Rule of Law” is concerned 
essentially with the liberty of the subject’ Dicey ‘has no concern with administra- 
tive authorities: he regarded them as appendages of the Crown or, alternatively, as 
ordinary subjects" Yet the ‘period of collectivism} as Dicey called it in Law and 
Opinion: 


enlarged the powers and duties of public authorities and created a host of new pub- 
lic authonties. The public lawyer is now concerned essentially with admunistrative 
law. He has to deal with government departments, independent statutory authori- 
ties, local authorities, and public utility companies. Each of these groups has its own 
rules of organization, 1ts own powers and duties, its peculiar relations with other 
public authonties and with ordinary citizens. Public law, that is to say, is essentially 
concerned with institutions.® 


By the later 1930s, while Jennings’ focus on institutions remained, it is clear that he 
had taken this approach and applied it to more classically constitutional aspects of 
public law than administrative (not that the distinction between the two, if distinc- 
tion there is, seems to have been particularly important to him). Methodologically, 
what was important to Jennings was not the constitutional/administrative distinc- 
tion, but the insttutional/individualistic distinction. The meaning of his 1932 com- 
ment that the public lawyer is now concerned essentially with administrative law’ 
was not that public lawyers ought to be concerned only with administrative law, but 
rather, contm Dicey, that public lawyers ought to be concerned with administrative 
law as well as with other aspects of public law. As Loughlin has put it 


Jennings sought to re-onentate the focus of public law away from Dicey’s concern 
with individual rights and towards an examination of the powers and functions of 
public authorities. Dicey believed that the constitution was based on principles of 
private law, which had been extended to determine the position of the Crown. Jen- 
nings, however, criticized Dicey for never considering the powers of public autho- 
rities. Rather than replicate the private law focus, Jennings emphasized that ‘the 
attttude of the modern public lawyer 1s essentially different from that of the private 
lawyer.” 


This institutional focus was a key aspect of Jennings public law scholarship in the 
1930s. 





4 Jennings, "The Institutional Theory’ in Modern Theories of Law (Oxford: Oxford Univernty Press, 
4933) 70-71 

5 ibid. 

6 thid, emphasis in the onginal The reference 1s to A V Dicey, Lectures on the Relation between Law and 
Public Opinion in England during the Nineteenth Century (London: Macmillan, 1905). 

7 Loughlin, above n 3, 167-168, quoting Jennings, The Law and the Constitution (London: University of 
London Press, 1933) 54. Emphasis in the original Loughlin’ footnotes omitted. 
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The two major institutional studies Jennings wrote — Cabinet Government 
(1936)® and Parliament (1939) — were companion pieces. In the preface to the former, 
Jennings explained that T have sought to explain what “His Majesty’ Govern- 
ment” is and how it functions’. So too in Parliament: ‘The present volume ... is 
an attempt to describe and analyse the working of the parliamentary section of 
the machinery of government . . . I have attempted description and analysis and 
not criticism ... I have tried to suppress my own views” In adopting this 
approach Jennings was echoing that set out by his colleagues Laski and Robson. 
Loughlin has described their style as empirical and historical, as being ‘imbued 
with a scientific temperament’, and as focusing on ‘acts rather than abstractions. 
This last point is especially significant, as Loughlin recognises: à particularly 
important strand to the style was the emphasis on facts and data gathering, rather 
than conceptualisation’.” In the context of his work on Parliament, Jennings 
defended this style by stating that even though attention to factual detail is apt to 
obscure the broader constitutional picture, àn attempt to construct the picture 
without consideration of details is apt to depict emotion rather than truth’ (at 494). 

The distinction between institutional focus and functionalist style 1s impor- 
tant. The one does not necessitate the other. Of the two, institutional focus was 
more important to Jennings than was functionalism. Clearly not all his work was 
functionalist in character. But moreover, not even all his institutional work was 
functionalist. This is certainly true of his work on Parliament. In addition to Par 
liament, Jennings also wrote Parliamentary Reform (1934) and a pamphlet, Parliament 
must be Reformed: A Programme for a Democratic Government (1941), neither of which 
were particularly functionalist. Their arguments and general importance are dis- 
cussed below. First, however, we must consider the argument in Parliament. 


THE CONTENT OF PARLIAMENT 
The project 


The opening pages of Parliament constitute a brilliant example of Jennings’ func- 
tionalism. The short opening chapter is entitled ‘Authority Transcendent and 
Absolute’, a phrase describing the power and jurisdiction of Parliament taken 
from Coke's Institutes. Jennings set out the Coke quotation, noted that Blackstone 
and Dicey ‘used language to the same effect’, proclaimed that the ‘legislative 
authority of Parliament extends to all persons, to all places, and to all events’ 
(at 1), dealt swiftly with the one exception to this rule provided for by the Statute 
of Westminster 1931, and moved immediately to side with Lord Sankey’s crushing 





8 Cambndge Cambridge University Press, 1936. 

9 Jennings, above n 2, 11-xu. Subsequent page references in the text are to this volume. 

10 Loughlin, above n 3, 168. 

11 ilid, 173. 

12 See eg, The Law and the Constitution, above n 7 See also Jennings’ excoratng attack on the Bill that 
became the Public Order Act 1936 (1937) 8 Political Quarterly 7, discussed in K Ewing and C Gearty, 
The Struggle for Civil Liberties (Oxford. Oxford University Press, 2000), 311 ff. 
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observation that that 1s theory and has no relation to realities.” Jennings contin- 
ued (at 2): 


The power inherent in Parliament 1s a power recognised by law. It is merely a prin- 
ciple determining the action of judicial authorities. It does not determine whether 
Parliament could in practice enact anything, or would if it could, or could secure 
enforcement if ıt did ... Law deals in convenient general propositions which are 
not too remote from realities but which do not necessarily bear any close relation 
to the facts of social and political life 


This was immediately followed with (at 3): 


Indeed, we are talking in fictions or concepts even when we mention ‘Parliament’. 
Parliament 1s not an institution . . . Parliament consists of two, if not three, distinct 
bodies. Of the King we need say nothing. His part in the process of legislation has 
become little more than formal. To regard the House of Lords and the House of 
Commons as part of the same institution in anything more than a strictly legal sense 
is, however, to substitute fiction for fact. The two bodies have different functions 
and different characteristics. 


By the third page of this 548 page book it was evident, then, that this would be no 
ordinary legal treatment of Parliament. There was to be no bald examination of 
legal concepts, which were equated with and portrayed as ‘fictions’. The focus was 
not to be on legal propositions, on general principles, or on that which is formal. 
Rather, this was to be — rigorously — an examination of the fealities’ of the insti- 
tutions of Parliament, focusing on what they are (their characteristics) and what 
they do (their ‘functions’. 

For Jennings, there was an important connection here between content and 
method. Jennings was concerned to adopt a functional analysis not for its own 
sake or to fall in with the fashion amongst his LSE colleagues, but because 
he knew that not doing so had led earlier generations of lawyers into constitu- 
tional error. Indeed, it had led them into two sorts of error: first they had 
misunderstood what Parliament does, and secondly they had misallocated and 
over-estimated its power. With regard to the first of these errors, Jennings argued 
that ‘[iJn emphasising the “transcendent and absolute” authority of Parliament we 
tend . . . to stress too strongly the legislative functions of both Houses. Legislation 
is not the sole or even the more important function of the House of Lords. That 
House is rather an assembly for the debate of the less technical and, in the party 
sense, “political” issues of government’ (at 3-4). Even in the House of Commons 
‘only about two-fifths of the time of the House is occupied in considering Bills’ 
(at 5) and the Commons ‘spends roughly the same amount of time on financial 
business as on legislation’ (at 6). Further, even much of the discussion in the 
House of Commons on legislative proposals ‘is not really of a legislative 
character... In substance Parliament controls legislation as it controls administra- 
tion, by debating and ultimately approving the policy of the Government’ 





13 British Coal v The King [1935] AC 500, 520, cited by Jennings, at 2 
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(at 7). It 1s here that we come to the core of what Jennings perceived Parliament 
to be: ‘The function of the Government is to govern; that of its supporters to sup- 
port it, and that of its opponents is to criticise it. . . The true function of the House 
[of Commons] is to question and debate the policy of the Government’ (at 7-8). 
As to the second lawyerly error (the misallocation and over-estimation of Par- 
liament’s power), a body whose function is to ‘question and debate’ is not a body 
‘transcendent and absolute’. Insofar as any institution enjoyed transcendent and 
absolute power, it was, at least when 1t had a majority in both Houses, the Gov- 
ernment. But even then the Government’ power was not really transcendent and 
absolute, as ‘behind the Government and behind the House of Commons stands 
public opinion .. . The fact that no Government could secure powers to kill all 
blue-eyed babies is not due to any legal limitations in the power of Parliament but 
to the fact that both the Government and the House of Commons derive their 
authority from the people’ (at 9). We shall return to both of these points. 


Structure 


Having set out his general approach, Jennings commenced his account with an 
analysis of personnel He started with MPs, describing their relations to their par- 
ties, to their constituencies, and to various political interests. He then examined 
the roles of leading officials in the House of Commons: party Whips, Speaker, 
Prime Minister, and Leader of the Opposition. There follows a chapter (‘The Fra- 
mework of Oratory’) on the business organisation of, and mechanisms used by, 
the Commons, discussing hours of work, parliamentary questions, adjournment 
motions, the control and management of Government business, and so forth. 
Then came two central chapters on the political arts that are employed to control 
the MPs and the parliamentary devices that have thus far been considered. 
Whereas “The Framework of Oratory’ was concerned with the techniques avail- 
able to Members, the following chapters were concerned with the tools that are 
available to control Members’ access to and use of these techniques. “The Art of 
Management’ considers the ways in which the majority (that is to say, the Govern- 
ment) manages both its Members and its relations with the Opposition. ‘The 
Technique of Opposition’ assesses the ways in which parliamentary Opposition 
is conducted. These are among the most umportant chapters in the book, and their 
argument is more fully considered in the next section. 

After these, the next three chapters concern aspects of legislation: ‘Who Makes 
the Laws?’, ‘The Process of Legislation’, and ‘Financial Controf. The final substan- 
tive chapters consider, respectively, Private Members, the House of Lords, Private 
Bills, and delegated legislation. The ordering here may seem odd. Why not con- 
sider Private Bills and delegated legislation immediately after the chapters on leg- 
islation? Would this not have been more elegant than having three chapters on 








M Jennings saw that such control as Parliament exacted over the Government to be ‘light’. For a more 
recent argument that lawyers should think of Paciament pnncipally in non—legislatrve terms, see A. 
Tomkins, “What is Parliament for” in N. Bamforth and P Leyland (eds), Public Law in a Mult- 
Layered Constitution (Oxford: Hart Publishing, 2003) ch3 
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legislation followed by two on Private Members and the House of Lords before 
returning to the subject of legislation once more? Perhaps. But his ordering is 
deliberate: these last four chapters were arranged in descending order of impor- 
tance — that is, Jennings thought that the House of Lords (which is barely consid- 
ered outside the single chapter devoted to it) was marginally more important than 
Private Bills, but less so than Private Members (493). On the House of Lords, Jen- 
nings wrote that (493): 


Itıs not possible to be both a democrat and a supporter of a permanent Conservative 
majority in a House of Lords that has power to obstruct legislation; for though it 
may be that the Conservative party is always right, the assumption of democracy 1s 
that it may be wrong and the assumption of parliamentary democracy 1s that the 
way to determine whether it is wrong is to count the heads in the House of Com- 
mons. 


There is one final chapter, on ‘Parliamentary Democracy’, which serves as a 
conclusion and is the only chapter in which Jennings does not seek to explain 
and describe. Here he offers a number of reflective observations, these are consid- 
ered along with Jennings ideas on parliamentary reform, in part 4 of this essay, 
below. 


Government and Opposition: the Core Idea? 


Having set out the project and the general structure of Parliament, we can now 
consider its core arguments. These start, it will be recalled, with an analysis of 
parliamentary personnel The first thing we learn about MPs is that they are party 
animals, They are elected not because of personality, personal achievements, or 
personal policy preferences, but because they are their party’s candidate. As such 
they are likely to have certain interests (trades unionism, agriculture, industry) 
and (particularly on the Conservative side?) to have a certain educational and class 
background. More than this, however, ‘the fundamental physical characteristic of 
the House of Commons [is] the division into two parts separated by a gangway’. 
This ‘is fundamental because its maintenance indicates that the British parliamen- 
tary system assumes the existence of two parties. On the right of the Speaker sits 
His Majesty’s Government and its supporters; on the left sits His Majesty's Oppo- 
sition’ (23), This dynamic between Government and Opposition is the book’s core 
idea (50): 


Two fundamental principles govern the procedure of the modern House of Com- 
mons, They are, that the Government shall, so long as it can maintain a majority, be 
able to secure such legal powers as it considers necessary for administration, and that 
minorities, however small, shall be able to criticise that administration. 


These fundamentals manifest themselves in two main ways: parliamentary loy- 
alty, and the organisation and precedence of government business. On the first 
of these, Jennings noted that ‘[nJot only is it rare for a Government to be defeated 
in the House of Commons, it 1s even rare for a Government supporter to vote 
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against the Government’ (121). On the second, he argued that ın the early nine- 
teenth century, ‘Government business had no precedence over private members’ 
business. A minister was just a member, with no greater rights than the most 
timid and tongue-tied of his followers. Custom allowed two days a week to Gov- 
ernment business, but these two days were not formally allotted until 1846’ (109). 
This position he compared with the 1930s, where ‘private members have perhaps 
eight Wednesdays and thirteen Fridays’ per session. “The rest of the time of the 
House, subject to questions, adjournment motions, and private Bills, is taken by 
the Government. Even this niggardly allowance to private members 1s subject to 
the exception “unless the House otherwise directs” (110). Of the reasons for this 
transformation, Jennings suggested that ‘[t]hough the Government’ control of 
the House of Commons became effective as a result of Irish obstruction, the 
powers conferred by the reforms since 1882 would in any event have been inevi- 
table (133). 

Jennings did not think that the purpose of the Opposition was to oppose the 
Government for the sake of it, but was rather to oppose in order to appear as an 
alternative Government. The purpose of the Opposition was less to change the 
Government’ policy and more to change the electorates mind (153, 155). It is also 
important to understand that Jennings did not see Parliament as being always 
about Government versus Opposition; he saw that on many matters Government 
and Opposition do co-operate. Jennings thus included a penetrating discussion of 
the usually overlooked arrangements ‘through the usual channels’ and ‘behind the 
Speaker's Chair’ that allow Government and Opposition whips to arrange Gov- 
ernment business so as to facilitate both government and opposition, reducing the 
extent of obstructionism (133-146). 

Jennings was reasonably relaxed about the extent of Government control over 
the Commons. He saw that it gave the Government enormous power’ but did not 
think that the power could be ‘seriously abused; for abuse would lead to retribu- 
tion at the hands of the House of Commons or the electorate. Because it is a 
democratic system, the British parliamentary system can afford strong Govern- 
ments and does not require constitutional limitations upon parliamentary author- 
ity. . . public opinion is the ultimate control (11-12). Further, the ‘British system is 
very far from the dictatorial system that it is sometimes represented to be. The 
Government possesses in its majority an instrument that gives it as great a strength 
as any Government in the world. Nevertheless, it is extraordinarily responsive 
even to small changes in public opinion’ (127). As examples, Jennings cited the 
parliamentary consideration given to the Incitement to Disaffection Act 1934 and 
to the Coal Mines Bill 1936: the former was passed but only in a‘very considerably 
modified? form, while the latter was withdrawn, to be re-introduced in amended 
form towards the end of 1937 (129-131). He contended that these examples show 
that, no matter how great the Government's effective majority, it can be compelled 
to give way to a combination of cnticism in the House, complaint in the lobbies, 
and agitation outside’ (131). Jennings returned to this theme in his concluding 
chapter, where he argued that the ‘real difference between Britain and the dictator- 
ship countries is that with us there is not one faction seeking to maintain itself in 
power by persuasion, fraud or force, but at least two factions each trying to 
achieve and maintain power by persuasion’ (504). 
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THE ORIGINALITY OF PARLIAMENT 


Jennings cited few authors in Parliament. Although he made critical but brief refer- 
ence to Coke, Blackstone, and Dicey in chapter one, the only scholarly source on 
which he obviously relied was Josef Redlich’s The Procedure of the House of Commons: 
A Study of its History and Present Form” Even Erskine May’s Parliamentary Practice 
was referred to only occasionally.* Redlich was relied on for historical observa- 
tions, such as the first occurrence of the term ‘Leader of the House of Commons’ 
(65) or the first use of parliamentary questions (91). 

The omission of Dicey is unsurprising, since he did not write about Parliament 
as an institution, but there are others that seem less readily explicable.” The omis- 
sions of Anson and of Sidney Low are perhaps among the most notable. The first 
volume of Ansons Law and Custom of the Constitution (1886) was entirely devoted to 
Parliament. Anson's was a textbook designed for students to learn the rules of con- 
stitutional law. In what has become known as the traditional black-letter style, 
Anson set out the rules, but was not interested in how they operated in practice. 
The contrast with Jennings can be clearly seen in Ansons chapter on the House of 
Commons, where four sets of rules are set out: those governing who may become 
an MP and who is disqualified; the franchise; the electoral system; and the privi- 
leges of the House of Commons. Similarly, in Ansons chapter on the process of 
legislation, after a brief history, the rules are set out as they govern public bills, 
money bills, procedure in the House of Lords, private bills, and delegated legisla- 
tion. By contrast, Jennings focus in his chapters on legislative procedure was on 
such (almost socio-political) questions as ‘which interests command the attention 
of those who possess opportunities of legislative initiative? or ‘what are the 
chances of success should a private member wish to introduce legislation, and 
how may such a member best maximize his chances?’. Jennings looked behind 
the rules to see how the system actually worked, whereas Anson was concerned 
only to state the rules (whether laws or customs) accurately and authoritatively. 
This enabled Anson to deal with legislative process in fewer than 60 pages, 
whereas it took Jennings more than 150. 

Perhaps the most interesting comparison with Jennings is Bagehot. But before 
turning to him, we must first consider the work of Sidney Low. Low’s 1904 book, 
The Governance of England, provides a bridge between Bagehot and Jennings. Low 
had a keen eye, and observed a number of features which either escaped Bagehot 
or post-date Bagehot.* Low saw, for example, that party was central to parlia- 
mentary government, that the prime munister, in addition to the cabinet, was a 








15 London: Constable, translated from the German by A. E. Steinthal, 1908, 3 vols. 

16 As Jennings explained in the preface, Erskine May conveniently set out the Standing Orders and 
‘major precedents on which parliamentary practice 1s founded’, whereas the task he set for himself 
was to explain how the system worked, and to look behind the formal rules and practices into the 
essential characteristics which grve it life’ (xii). 

17 Although Dicey wrote extensively about the legal doctrine of legislative supremacy, Jennings ana- 
lysis of that issue 1s contained ın his Law and the Constitution (above n 7). Even in his Law and Opinion 
(above n 6), Dicey did not discuss Parliament as an institution. Jennings discussed the relation 
between parliamentary law-making and public o ee EE 

18 Ine boas A to noes A EEFI years elapsed between Bagrhot’s The English Con- 
stitution and Jennings Parliament (72) than between the publication of Parliament and today (65). 
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force to be reckoned with, that the powers of the House of Commons had 
declined since the early-mid nineteenth century and indeed had declined so far 
that with regard to both legislation and administration, ‘[t]he House of Commons 
no longer controls the Executive, on the contrary, the Executive controls the 
House of Commons?” With all these judgements Jennings would have agreed. 
What differed between Low and Jennings was not interpretation, but politics 
and method. Low’s politics were, if not Conservative, then at least Establishment. 
While Jennings’ Parliament was far from being a party political tome, his political 
views were not always kept hidden, as his comments on the House of Lords 
demonstrate. More significantly, however, Low’s style and method were much 
closer to Bagehot than Jennings: with a lightness of touch and adopting a slightly 
breezy, almost anecdotal and virtually footnote-free approach. The same could 
not be said of Parliament. There was no lightness of touch here, and it was anything 
but breezy. Both the depth of analysis and the level of detail went beyond any- 
thing Low (or Bagehot) offered. Jennings included lengthy case-studies and 
detailed accounts of all the aspects of Parliament that he discussed. Low is the 
work of a gifted journalist, Jennings that of a dedicated scholar at the height of 
his powers. 

Atl of which brings us to Bagehot. Unlike those of Anson and Low, Bagehot’s 
analysis of Parliament was considered, albeit briefly, by Jennings. Jennings com- 
pared his own work to Bagehot in two respects: first as regards the prime minister, 
and secondly as regards the function of the House of Commons. This is what 
Jennings wrote about the former (495): 


Bagehot, with his incomparable capacity for seeing into the truth of things, placed 
the legislative function last among the functions of the House [of Commons]. Its 
main function, he said, was to choose a Pume Minister. We must now modify his 
analysis. It is not the House but the electorate that chooses the Prime Minister. It 1s 
true that the electorates choice 1s limited. It has to choose ... without choosing 
either. What the elector has to do is to choose between Sir John Blue and Mr Red; 
but because there are elected as a result four hundred Blues and two hundred Reds, 
the leader of the Blues becomes Prime Minister. 


This analysis cannot pass without criticism. Neither Bagehot’s nor Jennings’ ana- 
lysis is particularly persuasive on this point. Both are correct in what they say, but 
neither account is complete, although both present themselves as being so. Bage- 
hot was right that the House of Commons plays a leading, and sometimes a deter- 
munative, role in choosing the prime minister — or at least, in choosing when the 
prime minister’s term will come to an end. That was clear for the period with 
regard to which he was writing, and it remains so today. Equally, Jennings was 
right that the electorate overwhelmingly uses general elections to vote on their 
choice of party of Government. But it is not true now and it was not true in either 
the 1860s or the 1930s that it is only the Commons that chooses the prime minis- 
ter, or that it is only the electorate that does so. Both have leading roles, and each 
may sometimes play the determining role, but neither necessarily does so. In addi- 








19 S Low, The Governance of England (London: Unwin, 1904) 80. 
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tion to the Commons and the electorate, at least two further parties may play 
leading, and sometimes determining, roles. The first is the cabinet (see for exam- 
ple 1990)” and the second is the monarch (see among many examples 1837, 1957, 
1963). 

As for the second respect in which Jennings considered Bagehot’s work on Par- 
liament, he suggested that (496): 


In truth, the real function of the House [of Commons] is that which Bagehot broke 
up into three elements, to express the mind of the people’, to teach the nation what 
it does not know’, and to make us ‘hear what otherwise we should not’. It does it by 
defending and criticising the Government. The technique varies from time to tume, 
and the process involves the three elements mentioned by Bagehot; but the essential 
principle is that which underlies the whole of the British Constitution, the principle 
of democracy. 


Jennings clearly rated Bagehot highly, suggesting that ‘Bagehot was one of the 
greatest of political scientists because he was not misled by shibboleths, nor 
impressed by sentimental refrains, nor diverted by the claims of the patriots that 
everything was for the best in the age and country of Queen Victoria. A writer 
who can discuss how “the actions of a retired widow and an unemployed youth” 
become important is a great man indeed’ (496). Jennings seems to be suggesting 
that, at least conceptually (if not methodologically), his account of Parliament is 
based on the foundations that Bagehot had laid down nearly three-quarters of a 
century earlier. What Jennings added to Bagehot’s analysis of Parliament was the 
centrality of party as manifested in the core ‘Government and Opposition’ idea. 
But even here Jennings was not the first to note what had become — by the 1930s — 
an obvious point. As early as 1904, Sidney Low had already made this observation. 

Jennings was surely correct to see that there is a substantial overlap between 
himself and Bagehot on the relationship between Parliament and public opinion. 
Bagehot’s three functions (expressing, teaching, and voicing) and Jennings’ ‘Gov- 
ernment and Opposition thesis are both concerned with the relationship between 
parliamentary debate and the shaping and reflection of public opinion. On the 
other hand, there is something important about Bagehot's analysis that is missing 
from Jennings. And in this crucial respect, there is a greater difference between 
them than Jennings implied. This difference concerns the relationship between 
Government and Parliament and it relates to the historical centrality to the con- 
stitution of parliamentary accountability. 

Bagehot placed greater emphasis than Jennings on the historical importance of 
Parliament’ battles with the Crown. Bagehot knew that at least the efficient (if 
not the dignified) power of the Crown had been subjected to the will of Parlia- 
ment — such was the outcome of the English revolution of the seventeenth cen- 
tury. Parliament had (1) won the Civil War in the 1640s; (2) cut off the King’s head 
in 1649; (3) laid down, after the restoration of the Crown, the terms and condi- 
tions according to which England would continue to operate under kingly rule 








20 See R Brazier The Downfall of Margaret Thatcher’ (1991) 54 MLR. 471. 
21 See A. Tomkins, Public Law (Oxford: Oxford University Press, 2003) 64-65, 
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(in the Bill of Rights 1689); and (4) made it clear that it had the power not only to 
lay down what the monarch may and may not do (Bill of Rights) but also to 
determine who the monarch may be (in the Act of Settlement 1701). As such Par- 
liament had become the institution through which the Crown must govern. Jen- 
nings knew all of this too, of course.” But Bagehot made much of it, whereas 

‘Jennings attached little umportance to it. It is difficult to overstate the historical 
importance of these developments for an understanding of the constitution, for 
they explain what is its cardinal rule namely that the Crown and its ministers may 
govern only for as long as they continue to enjoy majority support in the House of Commons. 
Both Bagehot and Jennings understood this rule, but of the two only Bagehot 
considered it of critical importance. He understood that the central theme of the 
constitutional order was the relationship between the House of Commons and the 
Crown (by Crown, of course, is meant monarch plus ministers).” Jennings, by 
contrast, focused on the relationship within the House of Commons between 
Government and Opposition. And this is not the same thing. 

Jennings thought that the Commons was a theatre of battle in which one party 
competed with the other for governmental power. This 1s of course exactly what 
the House of Commons is, for some of the time. But, contrary to Jennings, it is not 
always this, and nor is it only this. The Commons is also a theatre in which parlia- 
mentarians are from time to time required to remind the temporary trustees of 
governmental power that it is they the parliamentarians, not the Crowns Govern- 
ment, that have the last word in determining what the Government will be per- 
mitted to get away with While the cloak of party may have obscured the extent 
to which the Commons appears to act in this way, this should not decerve us into 
thinking that the House of Commons has now forgotten altogether how to act in 
this way. Party discipline is a powerful force when things go well and in times of 
little controversy. But even the most powerful of prime ministers have been 
humbled at the despatch box and more than a few have been not merely humbled, 
but humiliated, and have fallen as a result. As well as the Government versus 
Opposition dynamic that motivates much of contemporary parliamentary activ- 
ity, there is a more venerable and deeper dynamic that ultimately motivates even 
that. It may not come to the surface as often as it once did,” but it remains the 
most potent of all Britains constitutional forces. In short, Parliament can and will 
throw the scoundrels out. When it does so, it is not because the Opposition has 
defeated the Government, but because the Government has failed to carry its own 





22 Jennings wrote that Parliament ‘holds an essential position ın the very centre of the constitutional 
structure. It holds that postion partly because of its great traditions. It has fought kings and dis- 
missed them. It raised up an army to destroy a king and was itself destroyed by its army, only to 
recall another king and to nse up again on the nte of its own destruction’ (492), 

23 Pora more detailed assessment of Bagehot’s potion, see A Tomkins "The Republican Monarchy 
Revinted (2002) 19 Constitutional Commentary 737 

24 I refer here to party discipline on the floor of the House rather than on the committee corridor. One 
of the principal achievements of the departmental select committee system since 1979 1s that party 
discipline has become such an enfeebled (indeed ın some committees even irrelevant) force in this 
aspect of the Commons’ work 

25 Again, I am talking only of the chamber and not of committees. The Crown versus Parliament (or 
Executive versus Backbench) thesis operates on a daily and routine basis as an explanation of the 
work of select committees. 
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erstwhile supporters. Jennings Government and Opposition thesis, for all its mer- 
its elsewhere, cannot explain this most basic of Parliament's functions: namely, to 
hold the Government to constitutional account.” 


JENNINGS AND PARLIAMENTARY REFORM 


Five years before Parliament, Jennings published a shorter book on parliamentary 
reform, which emerged from certain proposals he had been invited to submit to 
the New Fabian Research Bureau.” Jennings’ argument in Parliamentary Reform 
started from the premise that during the past fifty years the British Parliament 
has become progressively less efficient’. The blame for this he laid mainly at the 
feet of the House of Lords. On the Commons, he suggested that the inefficiency 
of the House of Commons has resulted in a substantial limitation of legislative 
output.” Jennings’ proposed remedies were closely connected to his view of what 
the Commons was for Here, his analysis 1s similar to what was later to come in 
Parliament. In the 1934 book, he wrote that: 


the function of the House of Commons is twofold. In the first place ıt provides a 
forum for the exposition and the criticism of the actions and proposals of the Gov- 
ernment. In the second place, it provides a forum for the discussion of proposals 
which, it 1s hoped, can be adopted either by the present Government or a some 
future Government. In both respects the appeal is primarily to public opinion . . . This 
appeal to public opinion 1s the most fundamental aspect of parliamentary action. It 
follows that parliamentary procedure must be so adopted as to make the appeal 
most easy. 


Facilitating the Commons’ appeal to public opinion, he posited, required two 
things: careful selection of matters for discussion on the floor of the House and 
reserving technical points for consideration by committees. This was a distinction 
which ‘is not at present recognised by parliamentary procedure.” On the basis of 
this approach, Jennings identified five defects with procedure in the Commons:* 


e insufficient time to pass more than a fraction of the legislation that the Govern- 
ment would like to introduce 

è the fact that although much modern legislation is technical in character, Parlia- 
ment lacks technical advice 


e Commons procedure leading to defective drafting — due in part to legislating 
in haste (see point 1) but partly also to the fact that a House of 615 Members 
sitting as a committee of the whole House is a very poor forum for criticism of 


drafting” 


26 Fora fuller account, see A. Tomkins, Public Law (Oxford: Oxford University Press, 2003) ch 2 

A eaa a 

29 ibid, 8. 

30 ibid, 22-23 Emphasis added. 

31 ibid, 29. 

32 ihid, 31-35. 

3 Jennings observed that ‘in practice all important Government Bills are considered in committee of 
the Whole House’ (ibid, 79). 
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e the need for procedure to be reformed to reflect the assumption that not all 
desirable legislation will be introduced by the Government 

è the lack of opportunity for keeping the Government in touch with changing 
needs and ideas. 


Jennings suggested that ‘there are only two lines of development available for 
meeting these defects. The one involves devolution by Parliament to other bodies. 
The other involves a reform of the parliamentary machine?” Both options were 
considered in some detail in 

It is evident that the bulk of Jennings’ concerns related to the quantity and qual- 
ity of legislation. Correspondingly, most of the argument of Parliamentary Reform” 
was concerned with ways in which legislative procedure might be improved. Jen- 
ning? key proposal was to strengthen Standing Committees: that is, to 
strengthen their influence over the legislative process, their input into the legislative 
process, and their expertise with regard to the many technical matters with which 
modern legislation has to deal. Although this was his principal recommendation, 
Jennings was also concerned with more general issues of parliamentary scrutiny 
of Government policy, arguing that there were too few opportunities for the 
Commons to debate the ‘general administrative policies’ of the Government.” 
The problem was that Parliament had failed to move with the times. In the eight- 
eenth and early nineteenth centuries, Parliament debated mainly foreign policy 
issues and passed mainly private legislation. Its principal function with regard to 
the Government was financial. As the domestic (social and economic) reach of 
Government grew through the late nineteenth and early twentieth centuries, Par- 
liament needed to grow with it, in order to keep under review an apparently ever 
increasing array of public services. Parliament had failed to do this, with the 
result that the House has lost most of its control over administration and policy. 
Indeed, many matters of public policy are for effective purposes settled by Civil 
Servants’ As a remedy, Jennings suggested the establishment of a senes of all- 
party Departmental Committees with power to take evidence and to report to 
the House, and thus similar to the Standing Committees he recommended be 
established to improve the Commons legislative procedures. In a nice touch, Jen- 
nings suggested that these committees should have the three constitutional func- 
tions Bagehot accorded the monarch: the right to be consulted, the right to 
encourage, and the right to warn.” 

Jennings’ committee-based approach to the question of how to reform and 
improve the House of Commons was to be echoed by numerous commentators 





34 ibid, 36. 

35 Cunously, perhaps, one matter that Jennings did not consider ın Parhamentary Reform was the extent 
to which a reformed House of Lords could contribute to the solution of these problems All Jen- 
nings wrote about the Lords in this book was that “The problem of the House of Lords is not con- 
ndered The present compontion of that House clearly cannot be justified Whether a second 
chamber 1s or 1s not retained 1s a question which is not relevant to my enquiry” (thed, 56) 

5 ioe 
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later in the century, notably in Bernard Crick’s work,” and in this sense can be 
seen to form part of the general backdrop to the development of departmental 
select committees since 1979. Crick cites Jennings in his work on parliamentary 
reform, but only in passing. The greatest academic influence on the select com- 
mittee reforms of the 1970s came from the Study of Parliament Group, of which 
Crick was a leading member.” While Jennings can be seen to have made an 
important contribution to the academic debate on parliamentary reform, his per- 
sonal influence on the reformers of the 1970s was indirect at best.* 


CONCLUSIONS 


Jennings most important contribution to the study of Parliament was to blaze the 
trail for public lawyers who want to look beyond the content of the rules and 
examine the operation of those rules in practice. This is a considerable achieve- 
ment. But this is not to say that his work on Parliament is free from problems or 
puzzles. One of its most curious features is the stark separation that is contained 
within it between his arguments for reform and the bulk of his analysis in Parlia- 
ment. Why he did not incorporate more of the argument contained in Parliamentary 
Reform into his later book is a mystery. It is not as if Jennings had lost interest in or 
had greatly changed his mind about matters of reform by the late 1930s, as his 1941 
pamphlet, Parliament must be Reformed, demonstrates. This is not the only puz- 
zling feature of this work. Why, for example, is there no examination of parlia- 
mentary privilege in any of this work? Is this topic not central to an 
understanding of the way in which the relationship between Parliament and the 
courts functions? Why, to give another example, is there no discussion of minis- 
terial responsibility? Jennings touched briefly on collective responsibility un Cabi- 
net Government but nowhere mentioned it in Parliament, individual responsibility is 
discussed in neither book. Perhaps these omissions relate to the point made above 
that, in contrast to Bagehot and others, Jennings focused on the relationship 
within Parliament between Government and Opposition rather than on the more 
over-arching constitutional relationship between Parliament and the Crown. 
What of Jennings’ legacy? We have already seen that, as Loughlin has argued, 
Jennings was a leading exponent of functionalism. In a sense therefore, all subse- 





41 See B. Crick, The Reform of Pa lament (London: Weidenfeld and Nicolson, 1964). See also A. Hill and 
A Whichelow, Whats Wrong with Parliament? (Harmondsworth Penguin, 1964). 

42 For an excellent overview, see P. Seaward and P. Silk, “The House of Commons in V. Bogdanor 
(ed), The British Constitution in the Tiventieth Century (Oxford: Oxford University Press, 2003) ch 5 

43 See Select Comnuttee on Procedure, First Report Session 1977-78, HC 588, July 1978, vol IIL, appen- 
dix 1 (Memorandum by Academic Members of the Study of Parliament Group’) See further, P. 
Baines, ‘History and Rationale of the 1979 Reforms’ in G Drewry (ed), The New Select Committees 
(Oxford: Oxford University Press, 2nd ed, 1989) chi 

44 Hes not to be blamed for this, of course. There was no Study of Parliament Group in the 1930s that 
could have helped to feed Jennings’ ideas into the House of Commons. Like all great LSE scholars, 
Jennings did what he could to speak not only to the academy but also to policy-makers and inter- 
ested citizens beyond ~ witness for example his work for the Fabians (see above, n 27). 

45 Parliament must be Reformed: A Programme for a Democut Government (London: Kegan Paul, 1941). 
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quent generations of functionalist public lawyers have followed in his footsteps. ** 
But it is not only those who have embraced a functionalist style that have bene- 
fited from Jennings’ legacy. Many public lawyers, whether functionalists or not, 
owe a considerable intellectual debt to Jennings, for two reasons. The first arises 
through his efforts in bringing detailed analysis of political institutions into the 
mainstream of British public law research. All public lawyers who have wnitten 
about Parliament or about the institutions of government have Jennings to thank 
for demonstrating that these topics rightly belong at the heart of public law scho- 
larship. The second reason lies in Jennings successful endeavours in showing that 
public law scholarship could consist of something other than the mere application 
of private law technique to the worlds of politics and government. Of course 
public lawyers may sometimes be concerned with private individuals, but we do 
not have to be, not all of the time. And while public lawyers in a common law 
jurisdiction may sometimes be concerned with the case law of the courts, we 
should not only be so concerned, for if we read and write about nothing other 
than case law much of the subject will escape our scrutiny altogether. 

It is this broadening of the subject, this concerted effort to shape and develop 
public law in a manner distinctive from that of private law, that was Jennings’ 
most significant contribution. His surveys of the British Parliament in the 1930s 
form a major component of that project. Public law scholarship generally and the 
study of Parliament in particular would today be considerably poorer without the 


pioneering work of Sir Ivor Jennings. 





46 See, for example, the opening remarks of the preface to R. Blackburn and A Kennon with M. 
Wheeler-Booth, Griffith and Ryle on Parliament: Functions Practices and Procedures (London: Sweet 
and Maxwell, 2“ ed, 2003) ‘The purpose of this book is to explain, relying heavily on research 
data analysis, how the functions, processes and procedures of Parliament operate in practice and 
are utilised politically’. The authors go on to note that ‘A forerunner in many respects is the com- 
prehensive study of the working of Parliament by Sir Ivor Jennings. 
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Regulating Legal Services: Time for the Big Bang? 
R- Baldwin,* M. Cave™ and K. Malleson* 





In 2002-2003 the regulatory framework governing the provision of legal services 
became the subject of urgent debate and potential reform. During that period the 
Government published a consultation paper’ followed by a report that manifested 
its commitment to review the regulatory framework as a whole.” In the summer 
of 2003 the Lord Chancellor's Department (as was) set up a review chaired by Sir 
David Clementi to examine the regulation of legal services in England and Wales 
and to report by the end of 2004. In a press briefing in November 2003, Sir David 
made it clear that he did not expect to recommend that the status quo be main- 
tained and in March 2004 he published a consultation paper that raised the possi- 
bility of radical institutional reforms.* 

A key question being addressed by the review is whether the current ‘maze’ of 
over 20 regulators should be replaced by one super-regulator along the lines of the 
Financial Services Authority (FSA). This proposal was strongly put forward by 
Ann Abrahams during her time as Legal Services Ombudsman.* Her arguments 
were that such a change would allow for systematic rationalisation, consistency of 
rules, services standards and sanctions and would facilitate coordination of strat- 
egy and efficient delivery on that strategy. 

This paper assesses the merits of this option, drawing on conclusions reported 
in the scoping study on legal services regulation that was undertaken by the 





“Law Department, The London School of Economics and Political Saence. 
“Busness School, Unrvermty of Warwick. 


1 In the Public Interest (London: LCD, 2002, CP07/02). This consultation responded to the report 
Office of Fair Trading (OFT) Competition in Professions (London: OFT, March 2001). The five issues 
dealt with in the consultation were: Conveyancing, probate, the multi-disciplinary environment 
for solicitors, legal professional privilege and the QC system. 

2 Department for Constitunonal Affairs, Competition and Regulation in the Legal Services Marketplace 
(London DCA, July 2003, CP (R2) 07/02). Comments by the Minister, David Lammy, made ıt 
clear that far reaching and potentially controversial proposals for the reform of legal services reg- 
ulation were posnbilities 

3 Legal Services Review, Consultation Paper on the Review of the Regulatory Framework for Legal Services 
in England and Wales (www legal-services-review.org.uk/content/consult/review.htm) (visited 
09.03.2004) (London: DCA, March 2004) hereafter ‘Clementi Consultation Paper’ 

4 The Government has already acknowledged the potential of this model: the Parliamentary Secre- 
tary to the Lord Chancellors Department suggested to the Law Society's 1999 Annual Conference 
that a new regulatory regime along FSA lines might be considered if the Government felt the 
need to reform regulation (discussed by LSO, Annual Report of the Legal Services Ombudsman 
(2001-2002) HC 940 (2002) 15. 
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Regulating Legal Services 

authors in 2002 for the Lord Chancellors Department.” We consider the case for 
and against such a super-regulator® and do so in a number of stages. First, we set 
out the background to the current proposal in order to explain why the prospect 
of radical change has found its way onto the political agenda at this time. Second, 
we discuss the regulatory challenges posed by legal services provision. What, 
we ask, are the special features of the legal services market that are of regulatory 
relevance and what are the market failures that have to be addressed? Third, we 
analyse current concerns about legal services regulation. These avenues of investi- 
gation are pursued on the basis that we may want to adjust regulation either to 
respond to technical’ market failures or in order to address the wider concerns of 
consumers, practitioners or the public. Fourth, we look at the development of the 
proposal that a super-regulator be established and we discuss the various forms 
and functions that such a body could adopt. Finally, we consider the prospects of 
success and failure for such a body and discuss how far its establishment might go 
to meet the array of regulatory challenges and concerns that confront policy- 
makers at the moment. In assessing those expectations we consider different 
accounts of the drivers that are likely to shape legal services regulation. 





BACKGROUND TO THE CURRENT REFORM AGENDA 


The prospect of the creation of a super-regulator must be seen in the context of a 
sustained drive by government to open up the legal services market, increase 
competition and remove restrictive practices. Over the last twenty years reform- 
ing legal services has been a steady, often bitterly contested, struggle to liberalise 
the market. Despite general resistance to these developments by the legal profes- 
sion (on the grounds that they undermine legal professionalism) the different 
vested interests of solicitors and barristers have resulted in splits in the profession 
over the desirability of particular changes. The removal of the solicitors’ con- 
veyancing monopoly in the 1980s led them to search for new markets in the field 
of advocacy and so to support the breaking of the Bars monopoly in that area in 
the 1990s. Moreover, within the two branches of the profession, an increasing 
level of specialisation and a growing divergence of interests amongst lawyers has 
weakened consensus on the changes. The proposal for the introduction of multi- 


disciplinary partnerships (MDPs), for example, is generally supported by large 





5 R Baldwin, K. Malleson, M Cave and S Spicer Scoping Study for the Regulatory Review of Legal 
Services (London. LCD, March 2003) 

6 Our discussion, accordingly focuses on ‘Model A the most radical of the options set out for dis- 
cussion in the Clement: Consultation Paper of March 2004. The Consultation Paper breaks down 
the institutional options for reform into three models: Model A would give the Legal Services 
Authonty (LSA) all regulatory functions vested by statute These functions would be removed 
from the professonal bodies, leaving them with representational tasks. The LSA would be the 
overarching regulator for the profession and legal services and it would take a Service driven’ 
approach to regulanon. Mode B would keep regulatory functions in the hands of the exsung 
professional bodies alongside representational functions but would establish a Legal Services 
Board to oversee those organizations regulatory activites. A ‘professional driven’ approach to reg- 
ulation would be taken. Model B+ would amend Model B by requiring the professional bodies to 
separate their representational and to regulatory functions and to establish separate governance 
arrangements for them. A significant lay membership would be involved ın the regulatory arm 
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commercial firms of solicitors which have most to gain from it while it is opposed 
by small high street practices.’ This divergence, combined with the growing 
number of providers of legal services who are neither solicitors nor barristers 
and generally support change which allows them into the market, has encouraged 
the reformist agenda. 

The case for greater competition was given impetus with the publication of the 
Office of Fair Trading report: Competition in Profession? which argued that compe- 
tition was restricted in the legal services marketplace in a number of respects. The 
OFT suggested, inter alia, that consideration be given to implementing sections 
34-52 of the Courts and Legal Services Act 1990 (CLSA) to increase competition 
in providing conveyancing services (where solicitors have around 95% of the 
market and licensed conveyancers a very small market share). This step would 
allow banks and building societies to provide conveyancing services. The Gov- 
ernment stated in 2002 that it favoured opening up this market and, in principle, 
was willing to incur the cost of establishing an independent regulator of the 
authorised conveyancer scheme.’ A year later, following consultation, the Gov- 
ernment decided not to activate market liberalisation immediately but to ask the 
Clementi review to consider ways of effecting such liberalisation. 

The Law Society has responded to a number of OFT concerns about anti-com- 
petitive restrictions. It has, for instance, abolished the prohibition on comparative 
fee advertising and removed the prohibition on ‘old calling’ to business; it has 
indicated a willingness to consider both amending the prohibition on payment 
of referral fees and withdrawing the fee guidance issued in relation to probate 
and conveyancing work. The Bar also reacted to the OFT report of 2001 by lifting 
the restriction on the publication of comparative fee rates and by agreeing to 
amend the rule restricting clients from enjoying direct access to barristers. 

A number of further restrictions on competition have been identified by the 
OFT. A first is the prohibition on employed solicitors acting for third parties. 
Since the OFT reported in March 2001 the Law Society Council agreed to amend 
Practice Rule 4 to allow employed solicitors to act for third parties. At the time of 
writing, this amendment had not been passed by the Law Society Council. The 
Councils resolution will be subject to the proviso that clients of an employed soli- 
citor should benefit from the same level of protection as that available to clients of 
a solicitor in private practice. 





7 n 5 above 22 and 104. 

8 London: OFT, 2001. 

9 See the LCD Consultation Paper, In the Public Interest’ July 2002, CP 07/02, July 2002, LCD para 
6, the LCD Report, ‘Responses to the Consultation “In the Public Interest”’ CP (R) 07/02, May 
2003; LCD Report, ‘Compettion and Regulation in the Legal Services Market’ CP (R2) 07702, 
July 2003. The OFT made a similar proposal concerning the opening of the market in probate 
services - OFT n 1 above 17 

10 The reasons for deferring achon were given as: the high set up costs involved; the effect of adding 
to the regulatory maze’ for legal services, the poor take ups of authorised practitioner status under 
the 1990 scheme; and the advent of competinon ın conveyancing that came when licensed coo- 
veyancers were allowed to compete with solicitors. See ‘Compettion and Regulation in the Legal 
Services Market’ CP (R2) 07702, 8-9. 

11 Law Society, Quality Choice and Public Interest (London: Law Socety, 2001) para 312, 
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The OFT, in its 2001 report, also challenged the ban on MDPs and contended 
inter alia that a total ban fails to discriminate between partnerships that may 
enhance competition and choice and those that may be detrimental to competi- 
tion and choice. The ban, says the OFT, restricts barristers’ abilities to adapt their 
business structures to suit clients’ needs. 

The background to these changes is, therefore, that of increasingly open mar- 
kets combined with greater specialisation. Critics claim that the availability and 
quality of legal services will suffer as a result of the reforms.” They argue that 
significant numbers of small high street solicitors firms which are generalist pro- 
viders of services to the public are being driven out of the market. Their depar- 
ture, it is claimed, reduces access to justice, particularly for poorer citizens and will 
ultimately drive up the cost of publicly funded services, since these firms have 
cross-subsidised their unprofitable legal aid work with small scale privately 
funded conveyancing, probate and commercial work.” Supporters of the 
changes, such as banks, conveyancers and the Treasury, argue, on the other hand, 
that consumers benefit from the low-cost bulk providers which have e in 
the conveyancing market. They question whether high street firms are actually 
being driven out of the market altogether or are simply having to turn to new 
types of work since developments in the marketplace (e.g. MDPs) offer the high 
street firms a way to make up for potentially lost business. Furthermore, they 
argue that if the inefficient fail to adapt to the market it is right that they, like other 
business, should fail.“ 

For those concerned with regulatory frameworks (as opposed to the merits of 
specific liberalisations) a key question is whether any undesired consequences of 
liberalisation can be countered by new regulatory measures (e.g. to protect access 
to independent advice). A further question is whether such measures will require 
institutional reforms and a new umbrella regulator.” 





THE REGULATORY CHALLENGE: MARKET ISSUES 


When addressing legal services by using the tools of economic market analysis it 
is necessary to look at influences on the demand for and the supply of services, 
how prices are set and what may lead them to change, the degree to which mar- 
kets are regulated, and how far they may be subject to ‘market failure’ because, for 
example, restrictions on entry raise prices to the detriment of consumers.” 
Starting with supply and demand, legal services are provided within the fra- 
mework of an extensively regulated market or set of markets. The demand side 
consists of households and firms, as well as the Government which buys services 
for itself and for others via the Legal Services Commission. Insurance companies 
also have an increasing influence on the demand for legal services, on behalf of 





12 n5 above 30. 

13 n 5 above 24. 

14 n 5 above 24. 

15 n 5 above 23-25. 

16 See LE Suglitz and C. E Walsh, Economics (Third edition) (New York and London: WW. Norton, 


2002) 66-83. 
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their policyholders. The supply side consists of a variety of providers, including 
solicitors, barristers, in house lawyers, licensed conveyancers, legal executives, 
employment advisers, immigration advisers, advisers in Law Centres and Citizen 
Advice Centres and paralegals. There are also intermediaries standing between 
providers and consumers, such as claims management firms. 

The market place is subdivided into numerous separate segments, with services 
aimed at different customer types. For instance, small solicitors’ practices in gen- 
eral may not at present be well-placed to provide services to large corporations. 
Such market-driven specialisation is over-laid by regulatory restrictions, which 
prevent entry into particular activities and affect market rates for services. Thus, 
employed solicitors may not provide services to third parties unless their 
employer is a law firm.” In addition, entry into the legal professions is restricted 
by licensing regime. In contrast, some activities such as the offering of legal advice 
(other than on asylum and immigration matters) are unregulated unless the 
provider is a member of a professional body. 

As with other markets for services, demand fluctuates according to a range of 
factors: conveyancing with the property market; mergers and acquisitions with 
the stock market; family law with societal trends, and civil legal services with 
consumer knowledge and awareness. To a greater or lesser extent, lawyers are able 
to move through training or retraining in response to these trends from one spe- 
cialism to another and from employed status to private practice. At the same time 
the overall supply of lawyers is subject to regimes which have the potential to 
restrict entry, raise prices and permit inflexibilities to develop. 

The practice of direct price setting for services — scale fees mandated or recom- 
mended by self-regulatory bodies — has largely fallen by the wayside.” The justifi- 
cation for the regulation that survives partly resides in the need to protect customers 
buying services with which they are generally unfamiliar, and partly stems from 
two public policy’ objectives — the need to maintain an over-riding duty on the part 
of lawyers to justice and the court, and the need to ensure access to justice by all 
persons. Although the latter is largely achieved by legal aid — a form of direct inter- 
vention — it is sometimes argued that the market should be managed to ensure, for 
example, a particular geographical distribution of suppliers.” 

Turning to regulation and the price mechanism, changes in supply and 
demand generally lead to a shift in prices which brings these forces back into bal- 
ance. Although regulation is pervasive in markets for legal services, the price 
mechanism still operates, constrained rather than replaced by regulation. In con- 
sequence, supply and demand still influence prices, and in many areas the price 
mechanism operates in standard form. That is to say, firms offering legal services 
set prices subject to the constraints placed upon them by their customers’ willing- 
ness to pay and competitive pressures. 





17 Law Society Practice Rule 4. 

18 Por an analysis of the effects of the elimination of scale fees, see S. Domberger and A. Sherr, The 
impact of competition on pricing and quality of legal services’ (1989) 9 International Review of Law 
and Economics 41-56 and E H. Stephen, and J. H Love, ‘Regulation of the legal profession’ in B. 
Bouckert and G. De Geest (eds), Encyclopaedia of Law and Economics, Volume ITT, Regulation of Contract, 
(Cheltenham Edward Elgar, 2000) 987-1017. 

19 nS above 30. 
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This applies, for example, in the case of many legal services provided by solici- 
tors and barristers to private non legally-aided customers. Their prices can be 
expected to exhibit standard responses to demand and supply shocks. In a work- 
ably competitive market, if demand increases, so will prices, encouraging new 
suppliers to enter the market, easing prices down again. Conversely, if demand 
falls, prices will fall, leading to a drop in supply, as less efficient firms are forced 
out of the market and others turn to more profitable areas of work. Such a 
reduction in supply will lead prices to recover somewhat. And in any event new, 
lower-cost suppliers may enter, cutting prices and displacing less efficient rivals. 
However, restrictions on entry to the market can delay supply responses to 
price increases and extend periods of excess profits when demand goes up. And 
collusion among firms, if it exists, may yield more durable excess returns. 

Buyers of legal services can be at a disadvantage compared to suppliers. In gen- 
eral suppliers are far better informed about legal services and prices, especially 
than inexperienced individual consumers and small business clients. This infor- 
mation asymmetry can lead to a higher dispersion of prices, and can protect excess 
profits among providers.” In addition, a solicitor acting both as the recommender 
and supplier of a service faces a moral hazard about how much charged work 
should be carried out, and many consumers are not well placed to judge the even- 
tual quality of service provided. These considerations underline the importance 
to consumers of pricing transparency and an effective and straightforward 
complaints procedure. 

The overall number of high street practices in towns and cities is falling as a 
result of consolidation and modest new entry rates.” This tends to limit competi- 
tion and may also help to keep fee rates higher among a group of firms that are 
essentially price setters. There may also be a degree of price collusion in some 
essentially local markets. In some contexts, markets for commercial legal services 
used by experienced purchasers are likely to be amongst the most competitive. 
Fee rates will vary with demand, which will rise in buoyant economic circum- 
stances and fail in more difficult economic circumstances. Many companies face a 
choice between employing solicitors and buying ın legal services. Familiar ques- 
tions of outsourcing, specialisation and relative costs anise. 

In the case of services bought in the market place by Government purchasers — 
notably the Crown Prosecution Service (CPS) and the Legal Services Commis- 
sion (LSC) — the buyer is the price maker, setting a fixed rate, or conducting a 
tendering process. Fixed rates are read across from equivalent private sector trans- 
actions and limited by budget constraints. Buyer ignorance 1s not likely to be a 
major problem. However, fixing prices at inappropriately low rates will fail to 
elicit the required level or quality of supply. There may be a difficult dividing line 
between discounts appropriate to a large buyer and abuse of monopsony power 
(the market power that can be exercised by a sole or dominant purchaser). More- 
over, rates set by the CPS and LSC affect the relative attractiveness of different 
kinds of work, and can spill over into other activities. 
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Incentives are always important in markets. Under the indemnity rule, the 
loser in court proceedings often pays the legal costs of the winner. In such cases 
the (expected) winner has no incentive to lmit costs. This has led to procedures 
under which courts assess costs, usually by analogy with market rates, spurred on 
by insurance companies which often end up paying the bill Such external rate- 
setting can damage the incentive to keep costs down, especially when solicitors’ 
work is simply paid at standard rates. Similar difficulties attend the setting of suc- 
cess fees under conditional fee arrangements, which are designed to compensate 
for the risk assumed by the lawyer in pursing such actions, since these are not 
easily priced.” The reasonable level for success fees is being determined via a 
sequence of test case and by research commissioned by the Department for 
Constitutional Affairs and the Civil Justice Council. 


REGULATION: CURRENT CONCERNS 


In order to assess whether or not the creation of a super-regulator will address 
perceived weaknesses in the current regulatory system, it is necessary to identify 
the range of current concerns identified by providers, regulators and consumers. 
Seven of these stand out. 


Concern 1: The complaints system 


A driving factor behind the current proposals for reform of the regulatory system 
is the way complaints are handled - more particularly, the failure of the solicitors 
complaints system. During the 1990s, increasing numbers of complaints and 
growing criticism about the way those complaints were handled led to attempts 
at reform such as the establishment of a Legal Services Ombudsman (LSO) in 
1991 and the creation of the Office of the Supervision of Solicitors (OSS) in 
1996.” Despite these changes, concern about backlogs and efficiency levels 
remained. The LSO annual reports, in particular, became increasingly critical of 
its deficiencies.** By 2000 the Government made clear its intention to take a 
more interventionist approach to complaint handling in the legal profession.” 
In 2003 the new Lord Chancellor, Lord Falconer, stated that the OSS was 
‘drinking at the last chance saloon.” 

A weakness of the complaints system has been its emphasis on disciplinary 
issues related to misconduct rather than consumer complaints. Most complaints 
do not raise disciplinary issues but relate to day-to-day quality of service issues 
such as slowness ın dealing with matters, rudeness, high costs or failure to respond 





22 Por an analyns of conditional fees, see P. Fenn, A. Gray and N. Rickman, The Impact of Conditional 
Fees on the Selechon, Handling and Outcomes of Personal Ingury Cases (London: LCD, 2002 Research 
Series No 6/02). 

23 See M Seneviratne, ‘Consumer complaints and the Legal Profession: Making Self-regulation 
Work?’ (2000) 7 International Journal of the Legal Profession 39. 

24 Seeeg Pe bart Core Ese oat iors a 2002 (HC 940, 2002). 

25 Senevirante n 23 above. 

26 See Threat of Huge Fines on Law Society’ The Guardian, 27 September 2003 
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to calls?” Some critics, including the former Legal Services Ombudsman, have 
argued that by linking the two issues of discipline and complaints, solicitors tend 
to react to complaints as an attack on their professional reputation rather than as a 
client care issue to be resolved quickly and effectively by the solicitor to the satis- 
faction of the consumer. They argue, therefore, that the problem could be 
addressed by separating complaints from the disciplinary system. Others how- 
ever, (both providers and consumer groups) have questioned whether such 
separation is practicable or desirable. One area of greater consensus amongst critics 
of the complaints system is the need for a completely independent process and/or 
better resourcing of the complaints system. 

In contrast to the increasing frustration being expressed with the solicitors’ 
complaints system, the Bars system has attracted relatively little criticism. In 
1997, the Legal Services Ombudsman described it as àn efficient complaints band- 
ling system’. As a much smaller, primarily referral profession, the number and 
nature of complaints has generally been far more manageable and there have been 
few suggestions that the Bar has failed to investigate complaints in a timely, fair or 
competent manner. Instead, the focus of concern has been the fundamental pro- 
blem of principle that the complaints system lacks independence because of the 
combination ofa trade union and regulatory function in one institution. The Bar 
has countered this criticism with the argument that the advantages of continuing 
self-regulation are, first, that it encourages best practices through broad ethical 
statements rather than detailed masses of rules and, second, that it is highly cost 
effective. To this end, the Bar contends that senior members of the Bar and the 
judiciary are willing to give their time for nothing to investigate complaints and 
determine disciplinary matters thoroughly and fairly and that they only do so 
because the system is self-regulatory. 








Concern 2: Self-regulation and professionalism 


A number of distinct arguments can be identified as central to the critics of self- 
regulation; first, that self regulation works but is no longer acceptable in terms of 
public confidence, second, that it is inherently flawed and can never work, or 
third, that it can work if the self-regulatory body is separated from the representa- 
tional function. 

It 1s worth pausing at this point to consider how such criticisms of legal services 
self-regulation sit in the context of current attitudes to self-regulation, notably 
those of policymakers and commentators. 

At the governmental level, there has, since the mid-nineties, been a strong 
inclination to prefer self-regulatory controls to traditional state ‘command and 
contro? methods. The Better Regulation Task Force (BRTF) produced a report 
on Alternatives to State Regulation’ in 2000”? which inter alia encouraged policy- 
makers to look increasingly to self-regulatory measures. The BRIF; more 





27 Senevirante n 23 above 41. 

28 Legal Service Ombudsman Seventh Annual Report (London: LSO, 1997) 19. See also Seneviratne n 
23 above 44. 

29 BRIF Alternatives to State Regulation (London: Cabinet Office, 2000) see also BRTF Alternatives to 
Regulation (London: Cabinet Office, 2004). 


794 © The Modem Law Renew Limited 2004 


Baldwin et al. 








extensive report Imaginative Thinking for Better Regulation” also called for more sus- 
tained attention to be paid to self-regulatory options, emphasising that these were 
often better value for money for the tax payer. As the Cabinet Offices 2003 
guide to Better Policy Making put it.‘ . . there has been a slow but steady movement 
towards non-regulatory solutions — codes of practice and industry standards are 
two examples” Beyond the UK, the European Union and OECD have both 
issued calls for a greater focus on ‘regulatory alternatives’ such as self-regulation.” 

Academic commentators on self-regulation have, in the first instance, noted 
that this is a strategy that comes in a number of guises, ranging from regimes that 
are fully independent of government to ‘co-regulatory’ systems in which the state 
and private bodies share responsibilities” Governmental oversight of self-regula- 
tion may operate through a variety of mechanisms; the role of self-regulators may 
be confined to one aspect of control (e.g. rulemaking or enforcement) or it may 
be more extensive; and self-regulation may operate through binding rules or on a 
voluntary basis” 

Such commentators have identified the supposed advantages of self-regulation 
with some consistency, notably: it allows high levels of ‘insider knowledge’ and 
expertise to be deployed; it involves a close understanding of what regulatees will 
see as reasonable in terms of regulatory obligations; it can offer high-speed control 
at low cost to the state; it involves lower information gathering costs than state 
regulation; it can operate through ethical standards, peer pressures or voluntary 
codes that give a flexibility, accessibility and coverage of issues that is not possible 
with state command regimes; it can enforce in a non-—legalistic manner that allows 
swift resolution of disputes; it can be funded by users of the regulated services 
rather than the taxpayer, and it has high market sensitivity and less governmental 
intervention then command systems. 

The potential weaknesses of self-regulation have also been identified with some 
consistency, as have its past failings in practice. It has been vulnerable to 
criticisms on a number of fronts: for acting to restrict competition or to serve 
industry or professional, rather than public interests; for lacking the transparency, 





30 London: Cabinet Office, 2003. 

31 London: Cabinet Office, Bette: Policy Making A Guide to Regulatory Impact Assessment (London: 
Cabinet Office, 2003) 5 

32 Sec eg Final Report of the Mandelkern Group on Better Regulation (Brussels: CEC, 2001) 15; OECD, 

Pohctes in OECD Counties (Paris: OECD, 2002) 51-57. 

33 On varieties of self-regulation see C Graham, ‘Self-Regulation’ in G. Richardson and H. Genn 
(eds), Administrative Law and Government Acton (Oxford: Oxford Univermty Press, 1994). A. C. 
Page, Self Regulation. The Constitutional Dimennon’ (1986) 49 MLR 141; J. Black, ‘Consttiona- 
lising SelfRegulation’ (1996) 59 MLR 24; A. Ogus, ‘Rethinking Self Regulation’ (1995) 15 OJLS 
97, R- Baggott, ‘Regulatory Reform in Bntain: The Changing Pace of SelfRegulation’ (1989) 67 
Pub Admin 435, R. Baldwin and M. Cave, Undastanding Regulation (Oxford: Oxford Unrversity 
Press, 1999) Chapter 10, N Gunningham and P Grabosky, Smart Regulation (Oxford: Oxford 
Univernty Press, 1998). 

34 See Black n 33 above. 

35 See generally Baldwin and Cave n 33 above; A. Ogus, Regulation: Legal Form and Economic Theory 
(Oxford: Oxford University Press, 1994) 107-111 

36 On the tendancy of self-regulators to act anti-compeutively in legal services see S Domberger 
and A. Sherr, ‘The Impact of Competition on Prang and Quality of Legal Services’ (1969) 9 Int 
Rev Law and Econ 41. 
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access and accountability of conventional state regulation; for its lack of coverage 
of non-members; and for failing to enforce its rules with sufficient rigour to sus- 
tain public and consumer confidence.** Even governmental agencies have warned 
of these difficulties. In 1998, for instance, the Office of Pair Trading pointed out 
the weaknesses of regimes based on codes of practice, saying: “trade associations, 
set up for the benefit of members, frequently are neither comfortable nor effective 
in the role of sectoral regulation” 

On the role of self-regulatory methods within the government system, numer- 
ous commentators have argued that, ın a variety of respects, there are now broad 
shifts away from centralised command regimes and towards controls that are 
exercised by a mixture of public and private bodies subject to different degrees 
of control or oversight. This can be portrayed, in varying ways, as part of a move- 
ment to the audit society?“ the regulatory state?“ the decentring of regulation” 
the development of ‘smart regulation Or as part of a philosophical shift in gov- 
ernment towards tatalytic government™ or ‘better regulation?“ It can also be 
seen as consistent with a move away from direct state regulation towards 
tion that is carried out within the service provider — as in ‘meta-regulation’ 

If, on the one hand, there is a trend within government to favour self-regula- 
tory rather than statutory command strategies, there is also a tendency that 
inclines towards models of self-regulation that incorporate increasingly rigorous 
mechanisms of oversight — a tendency that favours subjecting self-regulation to 
closer monitoring. As Harlow and Rawlings have put it ‘In recent years, the phe- 
nomenon has been subjected to increased scrutiny and the general trend has been 
towards a greater degree of formalisation and external involvement?” Self-regu- 
lation has been redefined to encompass the public interest and the interests of 
users as well as those of practitioners.** In areas such as accountancy and financial 
services the relevant regimes have been redesigned to incorporate more external 
involvement or even to shift from self-regulatory organisations to a mixture of 


statutory and self-regulation. 











37 On the procedural and governance requirements that self-regulatory regimes should display see 
National Consumer Counal, Seff- Regulation (London: NCC, 1986) 

38 A point made more than once about the legal profession, see. R. Abel, The Legal Profession — Eng- 
land and Wales (Oxford: Oxford Unrvernty Press, 1988) 250-258 

39 Office of Par Trading, Raising Standards of Consumer Care (London OFT, 1999) 16-17. 

40 See M. Power, The Audit (Oxford: Oxford Univernty Press, 1997). 

41 See G. Majone, ‘The Ruse of the Regulatory State in Europe’ (1994) 17 West European Politics 77, 
From the Positive to the Regulatory State (1997) 17 J. of Public Policy 139. M Loughlin and 
C Scott The Regulatory State’ in P. Dunleavy et al (eds), Developments in British Politics (London: 
MacMillan, 1988). 

42 See]. Black, 'Decentring Regulation: The Role of Regulation and Self-Regulation ın a‘Post-Reg- 
ulatory World” [2001] Curent Legal Problems 103. 

43 See Gunningham and Grabosky n 33 above. 

44 See D. Osborne and T. Gaebler, ‘Catalytic Government: Steering Rather than Rowing, Chapter 1 
of Reinventing Government (Reading: M.A Plume Books, 1993) 

45 See R Baldwin Better Regulation. Is it Better for Business? (London: Federation of Small Bunnesses, 
2004 forthcoming). 

46 See C. Parker, The Open Corponstion (Cambridge: Cambndge U.P., 2002). 

47 C. Harlow and R. Rawlings Law and Administration (2 edn.) (London Butterworths, 1997) 840 

48 See Page n 33 above p.164. 

49 See M. Moran, The Politics of the Financial Services Revolution (London: Macmillan, 1990) 
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Legal services provision does not merely involve self-regulation. It is a regime 
of professional self-regulation. One issue ıs whether self-regulation should be 
relied upon, another is whether controls should be exercised within a ‘profes- 
sional’ framework. Professions, are generally characterised by the following 
features: they have a governing body with powers of control and discipline 
over members, they involve a specialised skill and service, the skill is acquired 
by intellectual and practical training; admission depends on passing tests of com- 
petence, a high degree of detachment and integrity is called for, an ethic demands 
that the practitioners’ first responsibility is to the client; and it involves direct, 
personal and fiduciary relations with clients.” 

The case for professional control (as opposed to merely regulation) turns in 
part on the difficulty that service purchasers have in assessing quality and value. 
Professional services, as in medicine and law, often involve services of high 
importance to clients, together with high levels of judgement, expertise and dis- 
cretion on the part of the provider. The purchaser is ill-equipped to assess the ser- 
vice and competition will offer only limited assistance (since the quality of rival 
advice may be difficult to evaluate). Low consumer expertise and information, 
together with the high levels of discretion and judgement involved in service pro- 
vision, creates a potential problem — the provider has an incentive to over-supply 
the service or to gold plate it, but also owes the client a duty to provide quality 
and value. It is, moreover, extremely difficult to control such behaviour by resort 
to civil laws or traditional command and control rules. Such rules cannot give 
precise prescriptions on judgemental issues and they would be difficult to enforce 
because discretions are exercised with low levels of visibility.’ Defenders of 
professional regimes, accordingly, argue that customer and public interests are 
best served by controls that are rooted in: the screening of entry the occupation; 
training as a precondition of entry; regimes of professional ethics based on broad 
behavioural standards rather than detailed rules; and enforcement by peers with 
reference to systems of ethics rather than precise prescriptions.* Where, more- 
over, the consequences of poor service are severe, there is a further case for ex ante 
controls (such as screening and training) rather than ex post regulation through 
‘command application of performance standards. A further justification for pro- 
fessional control is that this offers independence from the state and allows better 
protection of client and public interests than would be the case with a govern- 
mental regime. The reasoning here is that some legal issues involve contests 








50 See R. Abel, The Legal Profession in Bngland and Wales (Oxford: Blackwell, 1988), R. Cranston, Legal 
Ethics and Professional Responsibility (Oxford: Oxford University Press, 1995), M. Seneviratne, The 
Legal Profession: Regulation and the Consumer (London Sweet and Maxwell, 1999). R. Dingwall and 
P. Fenn, A Respectable Profession? Sociological and Economic Perspectives on the Regulation of 
Professional Services’ (1987) 7 Int Rev of Law and Economics 51. 

51 See Ogus n 35 above 1994 216 (who notes the absence of clear boundaries between ‘professions; 
‘occupations, ‘trades’ and activities’); Royal Commussion on Legal Services Cmnd 7648 (1979) Vol 
1 28-30, K. Macdonald, The Soclology of the Professions (London: Sage, 1995}, R- Dingwall and P. 
Lewis (eds), The Soctology of the Professions (London: Macmullian, 1983). 

52 Ogus, n 35 above 

53 See generally Cranston n 50 above. 

54 See Cranston, n 50 above chapter 1. Seveniratne, n 50 above 21-32. 
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between citizen and state and it is accordingly undesirable that the state controls 
the legal service that the citizen relies on.” 

Turning to self-regulation by the Law Society, this is no new development. It 
involves a highly independent regime in which a professional body is responsible 
for both representation and regulation and in which regulation covers most rule- 
making and enforcement activities.” The Law Society regime also appears to be 
one that is feeling the growing public pressure for accountability and monitoring. 
This pressure is, perhaps the basis of the current legitimacy problems that the Law 
Society regime is facing. It centres on the kind of concerns voiced by the OFT and 
noted above. The removal of self-regulation as currently carried out by the Law 
Society now commands almost universal support across the users of legal 
services and the public. Indeed, the Law Society itself accepts that there are pro- 
blems with the way the present system works, though it seeks to defend the basic 
proposition that self-regulation can be an effective model. It, and the Bar Council, 
argue that there are practical advantages that derive from some measure of 
self-regulation in that the regulators are well informed about the workings of 
the system, they can assess what is practicable or not, they know which steps will 
further their goals and which will not, and so can regulated more effectively. As 
insiders, they contend that they are often stricter on wrong-doing because they 
have a vested interest in keeping up standards and enhancing public confidence 
in the providers as a body. They are also less likely to be misled by spurious 
claims by providers accused of malpractice since they are familiar with working 
practices. 

The defence of self-regulation in the legal services sector also rests on tradi- 
tional arguments about the value of professional ethics and the advantages of ethi- 
cal over command-based controls) A dominant feature of the debate on legal 
services in recent years has been a growing awareness of the tension between pro- 
fessionalism and the free market. In the aftermath of corruption scandals such as 
the Enron affair, the dangers of losing ‘professional standards of behaviour’ in the 
legal services marketplace are frequently stressed. Theoretical debates about what 
is meant by legal professionalism are complex and contested,” but there is 
undoubted agreement amongst practitioners, academics, regulators and govern- 
ment that a good regulatory system is one which encourages legal service provi- 
ders to operate ethically. This means that they will act in the interest of the court/ 
justice even if against their clients’ interests (e.g. making disclosures of evidence); 
they will make decisions which are in the interests of justice, but do not necessa- 
rily minimise costs (e.g. discouraging a guilty plea if they consider there are 
grounds for a defence) or they will make decisions which are against the service 
provider's own economic interests (e.g. not acting when there 1s a conflict of inter- 
est, or advising someone not to litigate where they have a weak case). 











55 See Abel n 50 above at 29. 

56 Most of the new providers who have come into the market such as notaries, conveyancers, 
accountants and bankers, belong to regulatory bodies which are separate from the representa- 
tonal body. This leaves the Law Society and the Bar Council increamngly under pressure to 
separate their representational and regulatory roles 

57 R. Abel, English Lawyers between Market and State: The Politics of Professionalism, (Oxford: Oxford 
University Press, 2003). 
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There may be widespread consensus on the desired outcomes of an ethically- 
based legal services system but there is less agreement about how to achieve this. 
Some critics of the existing regime argue that ethical standards could be sustained 
without the edifice of professionalisation and that notions of professionalism 
stand in the way of consumer satisfaction. Recent empirical evidence which sug- 
gests that non-professional legal services providers offer a service that is as good, if 
not better than professional providers goes some way to supporting this claim.” 
Often-cited arguments against professional-based rules are that they make law- 
yers less accessible and approachable to consumers; they discourage the volunteer- 
ing of information to consumers; and they encourage a culture of defensiveness to 
complaints. 

One approach to this problem is to argue that the best outcomes through pro- 
fessionalism are most likely to be achieved by a change towards ‘consumer-driver’ 
regulation. This would be characterised by an emphasis on the need to allow con- 
sumers a significant voice in rule-making and to make high service standards a 
paramount concern. It would encourage and enhance information flows and 
allow complaints to be seen as learning opportunities rather than attacks to be 
defended against. It would hold basic client care, as the first focus of attention 
rather than ethical controls, on the grounds that very many complaints about legal 
service provision are not about impropriety, but about low standards of customer 
service. 

Most providers argue that they have already adopted a more client-orientated 
approach in the provision of services. This change has come about in part 
because consumers are less intumidated by lawyers and better able to complain. 
However, there is also evidence that solicitors have some way to go in developing 
good client communication practices such as in providing regular updates on 
costs. The former LSO has argued that, although the legal profession has moved 
and changed, Government, public and consumer expectations and demands 
have moved faster so that the legal profession has tended always to be on the 
back foot.” 


Concern 3: Institutional structures and the regulatory maze 


The current machinery for regulating legal services is enormously complicated. 
A host of regulators directly impacts on the provisions of legal services and 
regulation is focussed almost exclusively on the nature and status of the provider 
rather than the type of service delivered. In addition to such regulators, the 
system involves a number of higher-level overseers such as the Department for 
Constitutional Affairs (DCA) or European Commission. A quasi-regulatory role 
can also be played by important purchasers of legal services such as the Legal Ser- 
vices Commission (LSC) or local authorities. 








58 R Moorehead, A Sherr and A. Paterson, ‘Contesting Professionalism: Legal Aid and Nonlaw- 
yers ın England and Wales’ (2003) 37 Law and Society Review 765. 

59 See Annual Report of the Legal Services Ombudsman n 3 above at 11. 

60 Fora full map of the current regulatory system see Baldwin et al n 5 above. 
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The former Legal Services Ombudsman has expressed concern about the mul- 
tiplicity of agencies with an interest in the regulation of legal services — arguing 
that each possesses its own approaches and priorities and that there are too few if 
any co-ordinating influences. This, she has argued, produced a regulatory regime 
which could not be seen to be operating in the public interest.“ In part, she con- 
siders that this was due to the fragmented nature of the professions, each with its 
own history, culture and regulatory preoccupations. Partly it was a consequence 
of the “problematic inter-relationship of the numerous agencies which, to a 
greater or lesser degree, currently have responsibility for regulating the legal sys- 
tem and the provision of legal services”? 

This disjointed regulatory regime produces a number of anomalies. Com- 
plaints about barristers who also sit as judges are, for instance, dealt with by the 
DCA — but complaints about solicitors in a similar position can be dealt with by 
the Office for Supervision of Solicitors. A host of other examples could be cited 
and the problems of fragmentation are liable to worsen as reforms to allow multi- 
disciplinary partnerships and direct access to barristers are implemented: “Para- 
doxically, as restrictions on legal practice are eased, greater numbers of co~juris- 
dictional issues will arise with the relevant non-legal regulators” The 
disadvantages of the “uncoordinated maze” of regulatory bodies are therefore said 
to be that: it sets up obstacles to the identification of clear authoritative objectrves 
driven by a overriding sense of purpose and underpinned by clear principles; it 
compromises efficient delivery of legal services; reforms tends to be piecemeal at 
best; effective modernisation of legal services provision is rendered unnecessarily 
difficult, and there 1s an ever-present prospect of regulatory inefficiency, duplica- 
tion, oversight and incompatibility. 

Such concerns about fragmentation were reinforced by the DCA which 
reported in July 2003 that ıts own commissioned analysis had ‘confirmed that the 
current framework 1s outdated, inflexible, over-complex and insufficiently 
accountable or transparent ... .an indication of the maze-like nature of the cur- 
rent framework is the fact that the study identified 22 regulators’ The problems 
of the maze were identified as “regulatory proliferation, confusion and fragmenta- 
tion” which tended to produce anomalies, gaps in regulation, difficulties of 
interface between regulators and incoherence (with different organisations apply- 
ing different approaches to the same or analogous services). A further problem, 
according to the DCA, is that the current framework 1s organised around types 
of service provider (e.g. solicitor or barrister) rather than type of service. As a 
result, a regulatory system faced with a fast changing and dynamic sector, “cannot 
accommodate new business structures or embrace new ways of doing business”™ 
Thus, the problems associated with the “regulatory maze” can be seen in terms of 
regulatory proliferation, confusion and fragmentation; the propensity of the 
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current structure to create regulatory anomalies and gaps; and difficulties of inter- 
face and cooperation. 

While there can be little doubt that the current regulatory system is a maze, it is 
not automatically obvious that this is wholly undesirable. One key question is 
whether the users of legal services know whom to complain to. In some areas 
the complexity of the system militates against this while in others communica- 
tion between the different regulatory bodies appears to be relatively good so that 
consumers with complaints are quickly redirected to the right regulatory body. 

The establishment of an overarching body presupposes that the involvement of 
so many bodies in regulation creates a host of unnecessary anomalies and regula- 
tory inconsistencies — a confusion of often conflicting regimes. But again, it is not 
always obvious that significant problems are caused for providers by the overlap 
between different regulatory bodies. There does not appear to be widespread con- 
cern about an excessive regulatory burden on those subject to dual regulation, e.g. 
for notaries who are solicitors, solicitors undertaking financial advice, or 
employed barristers. These have not, to date, complained of this issue. The main 
complaint in this area is from those providers who operate in the international 
market where overlap with regulatory regimes in other jurisdictions is a concern, 
for example, city solicitors and patent agents. 

In contrast there does appear to be growing support for switching from regu- 
lating the provider to regulating the service as a way of helping to tailor controls 
to the market and to open up markets.” One effect of the current institutional 
arrangements is that the wide array of different regulatory rules and regimes 
impacts unfairly on different providers and so fails to provide a level playing field 
for competitors. The rules on legal professional privilege have been criticised by 
some providers for distorting competition ın favour of lawyers when (in e.g. tax 
work) lawyers compete with non- These providers argue that profes- 
sional privilege should either attach to the nature of the advice given, not to the 
status of the advice giver, or should be extended across stipulated advice-giving 
professions. 

The Law Society has argued that the current regime fails to create a level 
playing field regarding both the prohibition on employed lawyers serving third 
parties and the difficulties that regulated solicitors have in competing with 
unregulated providers of legal services. On the last point, the Blackwell Report 
of 2001” examined the operation of such providers as claims assessor companies 
and canvassed a number of steps that might be taken to limit the competitive dis- 
advantages of solicitors. These mooted steps included, first, the launching of a 
Government campaign designed to raise public awareness on the advice options 
available to those seeking to pursue personal injury and employment claims; and, 
second, reconsideration by the Law Society of its practice rule barnng payment 
for referrals. The Law Society undertook to consider the referral fee prohibition in 
late 2002 but concluded that the ending of such a restriction would only go part 





67 15 above 21. 

68 n 5 above 27. 

69 Report of the Committee on Legal Advice and Assistance by Non-Legally Qualified Practitioners (The 
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way towards a levelling of the field. It is still contended that unregulated parties 
have a freedom from regulatory burdens and consumer obligations that distorts 
competition. Different providers and regulators have put forward various regula- 
tory suggestions for dealing with the issue, ranging from the imposition of mini- 
mum standards on the providers of certain services to the relaxation of those rules 
that stop solicitors competing on an equal footing. 





Concern 4: Unregulated providers and regulatory gaps 


One particularly notable feature of the development of legal services in recent 
years has been the growth of unregulated providers and intermediaries such as 
claims management companies, claims assessors, expert witness agencies, will 
writers and employment advisers. These providers may undertake a full service 
or pass the consumer on to another provider after taking a fee.” The main con- 
cern caused by the development of these intermediaries 1s that many provide poor 
value for money and low quality services. Views differ, however, on whether this 
problem should be tackled by regulating these services or by liberalising the reg- 
ulation of currently regulated providers (e. eg solicitors) so that they can compete 
more effectively with these intermediaries. 


Concern 5: New business structures 


A complex regulatory debate surrounds the issue of the Multi-disciplinary part- 
nerships (MDP).” The OFT has argued that the Solicitors Practice Rules 4 and 7 
inhibit the formation of fully-fledged MDPs which in turn restricts competition 
by inhibiting entry into markets and prevents the exploitation of integrated prac- 
tices that provide possible economies of scale and scope. 

From the regulatory perspective, the MDP development poses a number of 
large scale strategic questions — notably whether, if MDPs are to be encouraged, 
the models of ‘Legal Practice Plus, or ‘Linked Partnership’ as proposed by the Law 
Society are the way forward or whether other non-solicitorted models might be 
more appropriate — for instance, those based on co-regulation by legal and other 
regulators operating harmonised systems or those based on cross-sectoral regula- 
tion of the service offered rather than the status of the provider. 

A main concern of the Law Society has been that some important consumer 
protections rest on the Society’ ability to regulate the firm rather than just the 
individual solicitor. The Society has provisionally concluded that the best way 
to regulate effectively so as to protect the consumer while not interfering in the 
non-solicitor business of the employer “is through ring-fencing’ part of the business 
as an incorporated practice.” Other interviewees have argued that consumer protec- 
tions can be secured by more modest controls over potential conflicts of interest. 








70 Such referral fees are still prohibited amongst solicitors, though there 1s evidence that they are 
sometimes paid The debate about whether or not referral fees should be abolished 1s continuing. 

71 n 5 above 21-22. 

72 An alternative arrangement 1s that of Sumular Discipline Partnerships (SDPs). 
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The desirability of encouraging the so-called “Tesco law’ development, 
whereby legal services are offered in retail outlets such as supermarkets, raises 
issues similar to those prompted by market opening in relation to conveyancing 
and probate services (notably regarding their impact on access to justice in rural 
areas in particular). Those arguments apart, the central regulatory issue is the 
one identified by the Law Society — how best to achieve consumer protections 
without imposing disproportionate regulatory costs on businesses. 

An issue on which the Bar has not come into line with OFT thinking concerns 
the prohibition on the conduct of litigation by barristers in independent practice. The 
Bar’ argument is said by the OFT to have three strands: prohibiting litigation is 
intrinsic to the maintenance of a dual profession, which is in the public interest, 
chents can already seek litigation services from solicitors and so the clients are not 
significantly restricted ın choice; and liberalisation would create regulatory difficulties. 

The OFT questions these arguments “not because of any objection to speciali- 
sation but because the rule in question imposes specialisation”? The OFT also 
argues that a dual profession “is unlikely to be the most efficient way of addressing 
the issue of informed choice.” The OFT also argues that the dual profession makes 
it difficult for new entrants to gain access to the profession.” 

From a regulatory review perspective, a number of questions are raised by any 
proposal to limit the duality of the profession by ending the above prohibition, 
notably: Can regulations to protect clients (e.g. their money) be imposed on bar- 
risters without undue compliance costs? Do increases in competition justify any 
increases in regulatory costs? 

The Bar also disagrees with the OFT regarding the existing restrictions on 
partnerships between barristers or between barristers and members of other pro- 
fessions. The Bars argument is that such a ban promotes competition in the Bar- 
risters (and the solicitors) professions by maximising the number of competing 
undertakings, it minimuses costs in the provision of barristers’ services and it 
upholds the Bar's ‘cab-rank’ principle.” 

On this matter, the regulatory issue is whether it is feasible for a regulatory 
body to distinguish those proposed partnerships that enhance competition and 
choice from those that will not. As a general rule, competition regulators are 
reluctant to intervene in the structure of a market unless there is evidence of mar- 
ket power or other potential detriments, on the grounds that competition in 
meeting customers’ needs is more likely to throw up the best structural outcome 
than regulatory prescription. 

An equally vexed questions concerns who should regulate MDPs. The Law 
Society’s proposed ‘Legal Practice Plus’ and ‘Linked Partnerships’ models would 
leave the control of the new partnerships with solicitors so that regulation would 
be carried out by the Law Society. Other providers, however, have contested the 
view that MDPs should necessarily remain in the control of solicitor partners and 
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have proposed that there should be co-regulation in which different regulators 
apply harmonised, but simultaneous regimes of control. 

Despite such differences in view about the appropriate rules and regulatory 
regimes for MDPs, there is widespread concern amongst regulators, providers 
and users that the current regime is too slow-moving and inflexible to offer a 
rapid response to changes in the marketplace. There 1s a general agreement that 
the system needs to be flexible enough to deal, not merely with the changes that 
can currently be seen on the horizon, but with those that cannot be anticipated 
now. Some of these inflexibilities are structural, but others have been attributed to 
cultural restrictions in the existing organisations which lack the will to change.” 








Concern 6: Accountability and transparency 


Almost all potential and actual consumers of legal services agree that the public 
has little knowl of, and even less input into, the regulatory systems of the 
different providers.’’ Although the Law Society claims that its lay members have 
influence, this is contested by consumer groups. Nor is there consensus on 
whether the limited public involvement in the regulatory systems matters or 
not. There is a clear case for arguing that it reduces accountability, but it has been 
contended that the only issues that really matter are whether consumers know 
whom to complain to and whether they have confidence in the independence 
and competence of the complaints body. 

A much more fundamental issue at the heart of the question of transparency is 
whether the current markets provide sufficient information for consumers to 
make genuinely informed choices. A defining feature of legal services is the 
marked difference ın the capacity of consumers in the various markets to shop 
around in an informed manner. The ‘beauty parades’ of the commercial field in 
which well-informed repeat consumers purchase large amounts of legal services 
have no equivalent amongst high street consumers. 

It may be very difficult for lay consumers to compare quality, but there is no 
structural reason why they should not be able to compare prce. Yet with the 
exception of conveyancing, the picture that emerges is one in which most provi- 
ders do not advertise their charges in the same way as many other service provi- 
ders. Some providers in specialist areas indeed claim to be unaware of the prices 
their competitors charge. One defence of the current lack of openness on price is 
the difficulty of quoting fixed costs for legal work which is open-ended and 
where the amount of work needed is not clear at the outset. 


Concern 7: Price controls 


The particular nature of public funding 1n legal services makes price controls rele- 
vant to regulation. A host of pricing arrangements and price control mechanisms 
operate in the legal services field.” The advent of Conditional Fee Agreements 
has been one of the major changes in the legal services marketplace. While many 
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providers, regulators and users argue that CFAs have had a role in increasing access 
to legal services, the effect of making the success fee and insurance premium reco- 
verable against the losing party has been to create excessively complex CFA 
arrangements which consumers cannot understand; to leave claimants operating 
in an environment which has undermined their incentives to keep costs down, 
and to give rise to the expense and uncertainty of extensive cost litigation brought 
by both claimant lawyers and insurers. Although there is evidence that a workable 
compromise is being developed, it is clear that the whole area of court-adminis- 
tered cost pricing mechanisms will remain an important regulatory function. 
Court-based mechanisms for controlling costs are slow and expensive, raising 
the question of whether faster and leaner regulatory mechanisms could be 
devised. 


THE SUPER REGULATOR 


The above is a formidable list of seven main worries about the existing regulatory 
regime and it is time to look to potential remedies, and, particularly, the super- 
regulator concept. It can, of course, be argued that the existing regime for regulat- 
ing legal services already includes a number of ‘super-regulators’ — bodies that 
monitor, scrutinise or supervise the activities of regulatory bodies. These existing 
super-regulators include the Lord Chancellor, the Master of the Rolls; the Finan- 
cial Services Authority; the Office of Fair Trading; the Attorney General; the Judi- 
ciary; the Rules Committee; the Registrar for the Patents Office and the Legal 
Services Ombudsman. 

Such super-regulators are numerous but none of them operates as a fully- 
fledged umbrella regulator with responsibility for the hands on regulation of 
legal services provision across the board. This kind of regulatory agency has, how- 
ever, been proposed most notably in 2001-2 by the then Legal Services Ombuds- 
man, Ann Abrahams. Such an overarching body might be set up along radical, 
modest or minimalist lines.” A radical development would be to give a Legal 
Services Authority (LSA) functions analogous to those that the Financial Services 
Authority (FSA) possess — including the setting and enforcement of the rules and 

governing service provision; giving guidance and advice on general policy, 
and exercising investigative, enforcement and disciplinary powers. It would be an 
all-embracing central regulator for all legal services and practitioners, reporting to 
a Secretary of State. Its objectives would include protecting consumers and main- 
taining confidence in the system for providing legal services. 

A modest version of reform would involve keeping some regulatory functions 
in the hands of the existing professional bodies such as the Law Society and Bar 
Council but establishing central control over these self-regulatory organisations 
(SROs). As central regulator, the LSA would approve the rules, practices and pro- 
cedures of the SROs, it would oversee enforcement of the rules but it would take 
over the direct regulatory functions of the SROs. 








79 Seen 6 above for the different institutional models discussed in the 2004 Clemenn Consultanon 
Paper. The Clementi models A and B correspond to the radical and modest versions discussed 
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A minimalist reform, designed to improve co-ordination and rationalisation 
of the ‘maze’ would involve setting up the LSA as an information-gathering body. 
The SROs would continue to operate as primary regulators but the LSA would 
operate to encourage consistency of approach and the eradication of anomalies by 
acting as an information conduit between regulators. 

The discussion that follows focuses on the potential of radical reforms. 





THE SUPER-REGULATOR MODEL AS ORGANISATION 


Seven major concerns about regulation have been noted above but would the 
establishing of a super regulator offer satisfactory responses to these concerns? 
This section lays the ground for that discussion by considering whether there are 
lessons that can be learned from experience with the super-regulator that is most 
frequently looked to as an example — the FSA. The roots of the FSA, moreover, lie 
in concerns that, at first glance, seem to echo those now encountered in the legal 
services field. 

In May 1997, Chancellor of the Exchequer, Gordon Brown, announced that a 
single financial services regulator would take over the responsibilities of nine reg- 
ulatory bodies including those responsible for banking, securities and insurance 
businesses, and for markets and exchanges.” The Treasury’ rationale for consoli- 
dation was that financial regulation involved a large number of regulators, each 
responsible for different parts of the industry; there had been a blurring of the 
kinds of financial service businesses being carried out by banks, building societies, 
investment firms, insurance companies and others, this had added to the com- 
plexity of the overall regime; and that this had resulted in its being costly, inefh- 
cient and confusing for both regulated firms and their customers. As a result, the 
levels of supervision and investor protection offered were not satisfactory.” 

The FSA came fully into existence on 30 November 2001 when the Financial 
Services and Markets Act 2000 (FSMA) came into force and the previous regula- 
tory bodies disappeared.” It provided a single regulator and one legislative frame- 
work covering almost the entire financial services sector. Its scope has, moreover, 
expanded since 2001. The FSA has, in addition, been given responsibility: to be 
the UK Listing Authority; to e professional firms (solicitors, accountants 
and actuaries) that undertake a significant amount of regulated financial service 
activities; to regulate credit unions (from 2002) and to regulate mortgage advice 





80 See C. Brault, The Rationale fora Single National Financial Services Regulator’ (London: FSA, 
Occasional Paper Series 2, May 1999), “Revisiting the Rationale for a Single National Pinanaal 
Services Regulator’ (London: FSA Occasional Paper Series 2, February 2002) (Clive Briault was 
Director, Prudential Standards at the FSA); H. Davies, Integrated Financial Regulation’ 5 Decem- 
ber 2001 (London: FSA, December 2001). 

81 H.M. Treasury, ‘Financial Services and Markets Bull A Consultation Document, Part One’ Lon- 
don, (London: H.M. Treasury, 1998) 8. 

82 The Securities and Investments Board, the Personal Investment Authonty, the Investment Man- 
agement Regulatory Organisation, the Secunties and Futures Authonty, the Supervision and 
Surveillance Division of the Bank of England, the Building Societes Commisnon, the Insurance 
Directorate of the Department of Trade and Industry, the Friendly Societies Commismon and the 
Registrar of Friendly Socienies 
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and general insurance broking (from 2004). The functions that the FSA carries 
out are correspondingly broad. In pursuit of its statutory duties it is empowered, 
inter alia, to enforce rules, collect information, monitor practices, and promote 
understanding of the financial system. It is independent of Government but 
accountable through a variety of mechanisms. The Treasury remains responsible 
for the overall institutional structure of regulation and for the legislation govern- 
ing it, the Bank of England is responsible for: the overall stability of the financial 
and monetary systems (and the financial systems infrastructure), official financial 
support operations and the efficiency and effectiveness of the financial sector. This 
leaves the ground clear for the FSA to authorise and supervise financial services 
firms; financial markets and clearing and settlement systems, market-based sup- 
port systems and for regulatory policy in all these areas. 

Following Briault, the case for an umbrella regulator in financial services can 
be discussed under the following headings:™ 


i) Market developments 


The years leading up to 2000 had produced % blurring within the financial services 
sector of the traditional distinctions which used to apply across types of firm, types 
of product and types of distribution channel”® A large number of institutions 
became conglomerates undertaking at least two major financial services activities. 
This was often the result of mergers and acquisitions between banks and securities 
firms or insurance companies. Insurance companies, moreover, started to set up 
banks and vice versa. New entrants, such as Marks and Spencer, Tesco and Virgin 
started to offer a range of financial services to their customers. By 1998, eight firms 
were authorised to carry out all five of the main regulated activities.” 

At the same time as conglomeration, a blurring of product boundaries ensued 
— more and more elaborate ways to unbundle, repackage and trade risks weakened 
distinctions between equity, debt and loans and even between banking and 
insurance business.” Financial products were increasingly retailed alongside 
non-financial products and new sales methods arrived on the scene. 

The above developments meant that, as the end of the last millennium 
approached, it became difficult to regulate according to the function being carried 
out and the boundaries between regulars no longer reflected the economic reality 
of the industry.” The rationale for an umbrella regulator was that there was a need 
to oversee the financial conglomerate as a whole since these institutions dealt with 
risks that were not adequately addressed by any of the single regulators and assess- 





83 Briault n 80 above (2002) 11; Davies n 80 above. 

84 n 80 above (1999). 

85 ibid, 12 

86 HSBC, Halifax, Abbey National and Royal Bank of Scotland, for instance, were authorised to 
engage in: depont taking; insurance, securities and corporate finance; fund management, and 
advising on or selling investment products to retail customers. Thirteen firms were authorised 
for four activities and fifty firms for three acuvities. 

87 Briault n 80 above 1999, 14 
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ment on a group-wide basis was necessary to evaluate such matters as financial 
health, risk systems, prudential standards and business practices. 

In the years since 2001 the above trends have continued with more blurring of 
product boundaries, more mergers the creation of financial hypermarkets with 
broadly ranging products and more spreading of service provision across product 
and sector boundaries. As a result, Clive Briault has argued: “the balance of the 
argument is moving away from retaining or creating multiple financial services 
regulators differentiated by the types of firm n they regulate, by the activities they 
regulate, or by the objectives of regulation’ 





ii) Regulatory efficiency: Economies of scale 


A single regulator might be expected to achieve economies of scale because the 
regime will enjoy a single, central set of support-services; a single system of data 
collection and statistical reporting; freedom from overlaps, inconsistencies and 
consolidated rules; a coordinated regime of information collecting, policy-mak- 
ing and enforcement and so on. When it was established, the FSA set up a single 
system of authorisation, supervision, investigation, discipline etc and it worked 
towards a single handbook of rules and guidance, one complaints system and 
one compensation scheme. It has been argued that, as a result, it has achieved 
appreciable economies of scale — the FSA cost less in real terms, between 1998 
and 2002 than the sum of its predecessor regulators would have.” As a counter- 
balance to such a sanguine view it has been argued that a single regulator system 
will not necessarily yield these advantages — specialist divisions within a single 
agency can replicate the problems of communication, information sharing 
co-ordination and consistency that are familiar to those involved with multiple 
regulators and super-regulators can prove inefficient by becoming excessively 
bureaucratic.” 


lii) Regulatory efficiency: Economies of scope 


The FSA has sought to deal with cross-sector issues more efficiently than a multi- 
plicity of regulators. To this end it has developed a single Handbook of Rules and 
Guidance in furtherance of an integrated approach. Such an across-the-board 
strategy is applied to businesses, approved persons, controls in regulated firms 
and to authorisation, supervision, enforcement, decision-making and prudential 
requirements. The across the board approach, however, is not without dangers 








89 Briault n 80 above (2002) 8 Davies n 80 above (“I can speak for the management of the FSA in 1ts 
entirety when I say that we have become more convinced of the benefits of integrated regulanon 
rather than less”). 

90 thd 16 To the tune of around ten percent — see Davies n 80 above Though eight out of ten respon- 
dents to a Bntish Bankers Association members 2002 survey considered that compliance costs had 
ansen post n 2. BBA Membership Survey on Post N2 Regulatory Framework (London BBA, 
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and it has been cautioned that super regulators may tend to adopt systems of con- 
trol that are not sufficiently differentiated according to variations in services and 
providers”? Expectations that an umbrella regulator will be able to regulate across 
sectors and issues according to a clear and precise set of guidelines may, moreover, 
be difficult to satisfy. There is survey evidence that, for chief executives and heads 
of compliance in FSA regulated businesses, one of the issues on which there was 
the largest gap between expectations of the FSA and its delivery was in providing 
“reliable guidance when needed”™ 

The FSA has sought to deal with the most complex issues of conglomeration 
by establishing a single division to supervise the 50 or so most complex financial 
groups in the U.K. For each firm, moreover, a single team monitors all aspects of 
the business of the firm and covers both prudential and conduct of business reg- 
ulation. The FSA has also sought to deal with cross sector issues, notably by asses- 
sing the effects of market turbulence on regulated firms across all sectors of the 
financial services industry; by looking at infrastructure and contingency planning 
on a cross sector basis. 

Howard Davies, when Chairman of the FSA, alluded to another claimed 
advantage of the single regulator system. It had, he said, made the London regu- 
latory regime the best able to cope with the demands of global markets. He 
referred to a market survey that asked international firms if “% single regulator 
was a big advantage for London” Of respondents, 174 agreed and only 31 dis- 
sented. 

One argument against the super-regulator is that it may be undesirable to 
have one body regulating two issues that are incompatible. Thus it has been said 
that cultural differences may create problems within mega regulators when 
certain ents control prudential issues and others regulate behavioural 
concerns.” It has thus been argued that the FSA should not be responsible for 
both prudental regulation (controlling the financial safety and soundness of 
institutions) and behavioural regulation (controlling how providers conduct 
business with their customers)” Howard Davies, however, has contested this 
view, arguing that: 

If difficult balances and tensions have to be resolved: it is idle to pretend that there is 
not a balance to be struck by suggesting that there are absolute interests which may 
be pursued single-mindedly by different institutions with different aims. Of course 








92 See Goodhart n 91 above 153. 

93 See Financial Services Practtioner Panel (FSPP), 2002 Survey of the FSAs Regulatory Performance: 
Report November 2002 (London: FSPP, 2002) 616%. . there were high hopes that a change to a 
sngle regulator would result in clear, concise and unambiguous guidance to practitioners, based 
on broad principles rather than narrow rules. What has actually happened since the FSA took over 
1s a reduction in the perceived clarity and consistency of the guidance being provided — or, ın 
some cases, guidance not being provided at all” 

94 See Keynote Address, FSA Annual Public Mecting 17 July 2003 (London. FSA, 17 July 2003). The 
FSPP's 2002 survey reported that chief executrves and compliance heads of regulated businesses 
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it may be argued that those issues can best be resolved in a public debate between 
different regulators. My experiences is that doesn’t happen, and that what we see are 
instead turf wars... . these trade-offs are, ın practice, best made within an institu- 
tion with an appropmate framework of objectives and accountability, such as, I 
believe, we have in the FSA today.” 








iv) Regulatory coordination 


It is arguable that, as well as providing a single, coherent system of authorisation 
supervision, investigation, discipline and so on, the FSA has developed a single 
general regulatory philosophy under its banner of ‘risk-based’ regulation.” As 
well as providing a coherent enforcement approach the risk-based system allows 
industry-wide risks to be considered by the FSA in a way that seldom happened 
in the era of the nine regulators. When the super-regulator collaborates with the 
Bank of England and Treasury on financial stability it can do so with a focus that 
was not possible in the era of the nine regulators. 

It might be argued that a high level of regulatory coordination can be bought at 
a price — super-regulators may be seen as lacking the targeted expertise that comes 
with a set of more focused regulators.” In reply it can be said that appropriate 
training and provision of ‘centres of expertise ™” within a super-regulator can sus- 
tain high quality specialisms and that it is easier to recruit and retain high quality 
experts in a super regulator where more attractive career paths can be offered as 
well as interactivity with other leading regulatory staff. 


v) Accountability 


When the FSA took over from its nine predecessors it was expected that the single 
regulator regime would increase transparency and accountability. ® Such a regu- 
lator, after all, would operate to a single set of statutory objectives and it would be 
clearly identifiable as the body responsible for all regulatory activities. As com- 
mentators have pointed out” the FSA is subject to a variety of accountability 
mechanisms” but the effectiveness of accountability processes and the level of 
transparency displayed by a regulatory system may depend to a considerable 
extent on the culture of the regulatory body, and the extend to which it and its 
key staff engage in voluntary disclosures of information. The FSA has, for some 
time, publicly espoused a philosophy of wide disclosure and consultation. It 
published 120 consultation papers between October 1997 and February 2002 and 
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(London: Centre for the Study of Financial Innovation, 1995). 
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(London: PSA, 1998). 
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makes a practice of disclosing relevant cost-benefit analyses of policies and state- 
ments linking policies to FSA objectives and the parent statute. Whether such 
openness flows from the FSA’ single regulator status or culture, its key staff or its 
statutory framework 1s a moot point. It is also questionable whether single regu- 
lator status will inevitably tend to make disclosures more consistent, intelligible 
and helpful. This contention may have to be tempered in the light of survey 
evidence that only around half of compliance heads and a quarter of small orga- 
nisations think that the reasons for policy decisions following consultation had 
been explained satisfactorily. It may be concluded that when regulators are 
responsible for wide ranges of activities and providers it is not easy to produce 
proposals and disclosures that are both across-the-board and characterised by 
clarity, accessibility and precision. 

On a further cautious note it can be argued that a super-regulator represents a 
very large agglomeration of power and responsibility and this means that 
accountability mechanisms do have to operate with an effectiveness that reflects 
the additional burdens of centralised power. Such concerns can be seen in practi- 
tioner assessments of FSA performance. The FSPP survey of 2002 revealed wor- 
ries about the FSAs power to accountability balance. Two thirds of chief 
executives and three quarters of small organisations felt that the FSA’ powers were 
too extensive and a majority of practitioners thought that there were too few 
safeguards to ensure that the FSA was accountable for its activities. 


THE SUPER-REGULATOR AS SOLUTION 


It may be argued with some conviction that in financial services the super-regu- 
lator model can be supported on the five fronts discussed above: market develop- 
ments, economies of scale, economies of scope, regulatory coordination and 
accountability. Even if the case for the FSA is accepted, however, can it equally 
be argued that a legal services super-regulator would help to deal with the seven 
major concerns that have been identified in relation to the provision of legal 
services? The issues can be dealt with serially. 


Complaints 


If a new LSA were to be given the functions of the often-criticised Office of 
the Supervision of Solicitors (OSS) this would be likely to be widely welcomed. 
The issue of whether to separate the machinery for handling complaints against 
solicitors from the disciplinary system would not, in itself, however, be answered 
by establishing an LSA. Critics of the current regime might be expected to argue 
the need for a completely independent complaints process and more generous 
resourcing of the complaints system. 





105 FSPP n 93 above, 7. Three quarters of compliance heads and half of small organisations did, how- 
ever, agree that the FSA was making a lot of effort to consult (PSPP n34 above, 63) and a majority 
were satisfied with the FSA’ overall openness and responstveness. 

106 FSPP n 93 above, 12. 
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The analysis of the market for legal services offered in section 1 suggests, how- 
ever, that institutional change, in itself, may not be enough to solve the com- 
plaints problem. That analysis emphasised that ill-informed users of legal 
services are vulnerable to excessive prices and poor quality of service in circum- 
stances when they are not repeat consumers. A speedy and inexpensive complaints 
system offers redress and acts as a control over suppliers who seek to profit from 
consumers’ lack of information before purchase. Its value, however, is reduced if 
consumers are reluctant to complain or are poorly-placed to judge quality of ser- 
vice (e.g. if the poor quality of a service only comes to light well after the service is 
provided). The most appropriate remedy on this front may be better information 
and communication. In addition, the establishment of effective internal com- 
plaints mechanisms within firms for dealing with day to day quality of service 
complaints has been identified as a more likely to address weaknesses than the 
macro level super-regulator."”” Advocates of establishing an LSA might, however, 
argue that a central regulator would be better placed and more disposed than 
current regulators both to provide information of benefit to consumers and to 


galvanise complaints regimes within firms. 





SELF-REGULATION AND PROFESSIONALISM 


Creating an LSA would offer a response to the current loss of confidence in Law 
Society self-regulation. It would put regulation in place of self-regulation and 
would offer a way to separate regulation from representation (Le. the ‘trade union’ 
function). The latter function would remain with the professional body and LSA 
regulation would be perceived as far more independent than self-regulation. This 
might please the clients of many solicitors but could also result in unnecessary 
change to areas which are currently relatively effectively and cheaply selfregu- 
lated, most notably the Bar. The Bar Council, for instance, might contend that 
self-regulation, and the voluntary serving of regulatory roles by practitioners, 
offers high quality regulation at a low cost that could not be matched within 
a mandatory LSA framework. One strength of the existing system, which is 
difficult to measure but which might be lost, is the inculcation of professional 
values that confer benefits on consumers via the maintenance of independence 
and probity — benefits that might not be available 1f the lawyer-client relationship 
were merely provider and consumer. On the other hand, there 1s no necessary 
reason why moving to regulate a profession will involve destruction of its profes- 
sional values. The LSA option holds out the prospect of combining independent 
regulation and professionally-induced standards of behaviour. 

The LSA model of regulation might be expected to improve quality of service 
regulation by encouraging a shift from regulating providers to regulating services 
and in doing so, moving from a professiona? to a ‘consumer driven’ approach to 
regulation, one that emphasises the need to satisfy the consumer rather than 
sustain the standing of the service provider. This might seem a particularly valu- 
able potential gain given the analysis in section 2 and its emphasis on the special 





107 Seneviratne n 23 above 43. 
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difficulties that non-repeat purchasing consumers face in assessing and acquiring 
high quality of service. These difficulties are exacerbated by the lack of published 
service standards and the open evaluation of results against these by current 
regulators. 

A further argument in favour of removing self-regulation has to do with public 
confidence. Even if it is conceded that creating an independent regulator on FSA 
lines would not, in itself, ensure that regulatory enforcement would be better than 
was the case under self-regulation, the public would be relatively easily persuaded 
that an agency freed from representative or trade union functions would be better 
placed to make tough, fair minded enforcement decisions in the consumer and 
public interest. It might, similarly, be argued that the consumer voice would be 
likely to be given a stronger role within independent regulation than it has 
enjoyed under say, the Law Society regime. A glance towards the utilities regula- 
tors, indeed, reveals a degree of success in moving regulation in the direction of 


more ready attention to the consumer voice. 


INSTITUTIONAL STRUCTURES AND THE REGULATORY MAZE 


Setting-up a super-regulator would clearly offer a way to clarify and rationalise 
the regulatory maze, notably by encouraging the eradication of regulatory over- 
laps, anomalies and inconsistencies. Importantly, the move to a super- T 
provides an opportunity to regulate the service rather than the provider. This 
may foster better regulation insofar as controls can be tailored to the risks pre- 
sented by the offering of a particular legal service (or particular combination of 
services) rather than the risk presented by a particular status of provider (which 
may change dramatically from service to service). In turn, this would encourage 
the equal treatment of individuals of different status who provide the same service 
or packages of services. In assessing potential gains here it should, however, be 
borne in mind that in financial services the gain offered by the super-regulator 
has been seen not so much in terms of a switch from ‘provider’ to Service’ focussed 
regulation as allowing an holistic approach to control — in which the regulator 
may look simultaneously at type of provider, type of service and regulatory 
objectives. Such a view of potential gains may become more apposite as legal 
services are combined in ever more complex packages of services and modes of 
service provision. It should be emphasised, however, that creating a super- 
regulator does not automatically solve the problem of how best to combine and 
target regulatory functions-whether, for instance, the regulators divisions should 
be organised around services provided or types of provider or classes of consumer. 

At this point, moreover, parallels between legal and financial services should be 
scrutinised more closely. The FSA combines prudential and behavioural regula- 
tion and, as noted above, a debate has centred on the case for combining the func- 
tions within a super-regulator. In legal services a similar debate might involve 
different considerations. Prudential regulation is of extreme umportance in finan- 
cial services since financial instability in a service provider may have systemic as 
well as consumer-related consequences of a dramatic kind. With a legal services 
provider, stability will be a material consideration but it does not possess the same 
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urgency as in the financial sector and many prudential issues may be picked up by 
way of behavioural controls (on, for example, the treatment of clients’ funds). This 
distinction, of course, has implications for the debate on a super-regulator. When 
prudential controls are seen as highly important this constitutes a reason for hav- 
ing a single regulator overseeing prudential issues alongside behavioural concerns 
(eg. so that trade-odds are dealt with and explained openly). It also, however, 
makes for potential tensions between the two regulatory functions. If, in contrast, 
prudential control is a less salient issue in relation to legal services, this may 
suggest that combining such control with behavioural regulation presents fewer 
problems than in financial services. It also follows that the case for establishing 
one overseeing body may be the weaker. 

Moving to a super-regulator would not automatically address the concern that 
the maze of providers creates a regime that is fragmented and wedded to sets of 
long-established and divergent practices that prevent fast and effective responses 
to changing conditions. It can, however, be argued that an LSA that moved away 
from a dominant focus on provider status, would prove swifter to liberalise where 
needed and might be quicker to come to terms with such issues as cross-subsidies 
across different services and the competition or other policy implications of these. 
A super-regulator could also be expected to act more urgently than the profes- 
sional regulators to eradicate rules across different providers that constitute profes- 
sional protectionism, notably rules that distort competition in favour of certain 
service providers or in favour of lawyers as opposed to non-lawyers who provide 
similar services. 

Healthy competition demands healthy information flows and, as already indi- 
cated, an LSA that operated as a central collecting point for information on legal 
services might be better placed (and better motivated) than the current range of 
regulators to feed that information into the marketplace. This centralisation 
would also make sense in the light of the growing importance of European reg- 
ulations governing legal services. The presence of one regulator in England and 
Wales would provide a central point for the dissemination, response to, and input 
into, European wide regulation of the provision of legal services. 

One potential problem which an LSA would face, however, is the difficulty of 
distinguishing between legal and non-legal services since this would require a 
huge breadth of expertise to cover the array of legal services. Moreover, even the 
range of regulated legal services is vast and the expectation that one body could 
effectively regulate all may be misplaced. The polarisation between the high street 
and the city firms is perhaps the most marked feature of the development of the 
legal profession in recent years." The work of a legal aid high street firm and that 
of an international city firm bear almost nothing in common except that there is 
some legal content to their endeavours. This point, however, is not fatal to the 
LSA proposal. Any regulator or self-regulator has to distinguish controlled from 
uncontrolled activities (the FSA confronts this issue) and many regulators 
in a variety of sectors have to deal with highly divergent sets of regulatees. The 
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challenge, for an LSA will however, be to deal with such divergencies without 
resort to excessively bureaucratic mechanisms. 

A further concern might be that the advent of a super-regulator would diminish 
the potential of regulatory competition to deliver benefits (e.g. where competing 
regulators force each other to impose lower compliance costs for a given regulatory 
benefit)? That potential disadvantage, however, could be said to be limited given 
that healthy regulatory competition demands flows of information that tend, at 
least at present, to be lacking in legal services provision and regulation. 

A more persuasive argument against the establishment of a super-regulator as a 
means of resolving the problem of the regulatory maze is the contention that the 
negative effects of the maze have been overstated. If, as some providers have argued, 
consumers are properly directed to the right complaints body then the fact that it is 
one of a number of such bodies need not necessarily matter. If this 1s correct, there 
is a danger that creating the LSA might amount to no more than a hugely expen- 
sive tidying up operation. The issue of cost raises the question of who will ulti- 
mately bear the cost of the new body. If it is intended to follow the Financial 
Services Authority model then it will be the providers who pay, passing on their 
costs to the consumer. Before establishing such a regime it will therefore need to be 
clear that these extra costs will be outweighed by clear benefits to consumers. 


UNREGULATED PROVIDERS AND REGULATORY GAPS 


Regulatory overlaps may be countered by setting up an LSA but there is no neces- 
sary reason why regulatory gaps would be filled by an LSA or could not be filled 
some other way. The problems caused by the growth in provision of unregulated 
services offered by intermediaries such as claims management companies will not 
automatically be resolved by a super-regulator. Similarly an LSA would face the 
same problems in regulating MDPs as would the existing regulators. 


NEW BUSINESS STRUCTURES 


A super-regulator might be expected to be better placed than current regulators to 
respond to changes in the market place and to new options for providing legal 
services. The existing regulators may be restricted by the complexities of the 
current regime, by lack of clarity on regulatory responsibilities and boundaries, 
and by diffusion of the strategic policymaking function. Such restrictions may 
make it difficult for the current regulators to anticipate or even to respond to 
changes. A further constraint within the existing regime may be cultural — the 
traditions, ideas, processes and assumptions that are built into the present system 





109 On regulatory competition sec: C. Debout, 'A Pure Theory of Local Expenditures (1956) 64 Jour 
nal of Political Economy 416, J. M. Sun and J. Pelkmans ‘Regulatory Competition in the Single Mar- 
ket’ (1995) 33 Journal of Common Market Studies 67, S. Picciotto, J. McCahery, C. Scott and B. Bratton 
(eds) International Regulatory Competition and Coordination (Oxford: Oxford University Press, 1996); 
C M. Radaelli, ‘The Purzle of Regulatory Competition’ (2004) 24 Jnl Pub Policy 1; Baldwin and 
Cave n 30 above Ch. 13. 
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may produce a low level of adaptability to change and a slowness of foot. A new 
regulator and a new cultural starting point may be expected to offer an improve- 
ment on this front. 

It can also be argued that, as with the FSA, the super-regulator system is better 
equipped than the multi-regulator arrangement to control providers who offer 
services across disciplinary boundaries. If the coming years produce a blurring 
between legal, financial, accounting and other services, the case will strengthen 
for a regulatory regime that looks at the nsks presented by complex mixtures of 
service provision and is able to take a, holistic view of the combination of provi- 
der and service type encountered in any given transaction. It can be countered, 
however, that in the post-Enron era there may be political, consumer and profes- 
sional pressures that will resist the blurring of, say, legal and accountability ser- 
vices — that will seek to reduce potential conflicts of interest by retaining clear 
separations of functions. Insofar as the case for multi-disciplinary provision of 
services weakens, the case for a super regulator along FSA lines also weakens. 





ACCOUNTABILITY AND TRANSPARENCY 


A regulatory regime organised around a super regulator might encourage greater 
levels of accountability and transparency than are encountered at present. Caveats 
were, however, noted above and much will depend on the particular institutional 
arrangements of the new body its statutory obligations in terms of reporting 
requirements and public dissemination of its work. As noted ın discussing the 
FSA, much will also depend on the culture of the organisation and the commut- 
ment of senior staff to a philosophy of maximum disclosure. 


PRICE CONTROLS 


An LSA might contribute to price control mechanisms that operate more fully in 
the consumer interest than the current regime. This possibility flows from the 
LSAs superior informational position and its potential commitment to rationalis- 
ing and simplifying the host of pricing arrangements that now operate. 


CONCLUSIONS 


Radical options for reforming legal services regulation are now firmly on the 
Government’ agenda. Although the governing bodies of the more powerful pro- 
viders, most notably the Bar Council and Law Society will present forceful argu- 
ments in favour of retaining the existing system of self-regulation, there is little 
doubt that change in some form or another is inevitable. The belief that profes- 
sional self-regulation ın legal services is ultimately self-serving and ill-attuned to 
the pursuit of consumer and public interest objectives is now firmly embedded. 
There is evidence, we have seen, that in legal services, as in other areas, there is a 
broad current of expectation that self-regulatory regimes should either be 
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replaced by independent statutory systems or should be subjected to mechanisms 
of oversight that offer the accountability, transparency and process values that have 
come to be associated with independent statutory regulation. The question is not 
whether change will be introduced into legal services regulation, but how radical 
it will be. The long-established self-regulatory professional bodies may be 
demoted from a regulatory to a representative or trade union role and regulation 
may move from the ‘professional to the consumer-oriented’ model — from an 
emphasis on the provider’ status to a more holistic approach that focuses more 
strongly on the nature of the service being offered. 

It is unlikely that any given institutional change, say to a super-regulator, will 
address all of the concerns about current regulation that are felt by consumers and 
other involved parties. As has been noted above, however, the radical version of 
the super-regulator, the ‘big bang; does offer the possibility of improving legal 
services regulation on a number of fronts. It remains to be seen whether the LSA 
will be established in its radical guise but if the Government adheres to its current 
commitment to “fundamental revision” there are real prospects of finding a route 
out of the regulatory maze. It 1s important to remember, however, that even with 
the creation of a super-regulator, there will still be a variety of regulators. A con- 
tinuing role would be played by the courts and Civil Justice Council (through 
regulation of Conditional Fee Agreement price controls), the Department for 
Constitutional Affairs and the regulatory institutions in Europe. The holy grail 
of a single regulator is therefore somewhat illusory. It may, however, be the case 
that the creation of one overarching body will address some of the problems 
thrown up by the current maze of regulators. The costs of setting up such a body 
will be considerable. Whether the anticipated benefits of creating a new super 
regulator outweigh these costs is a question that must still be answered. 
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The Extinguishing of Contract 
David Campbell* 








INTRODUCTION 


Though very similar to Whotham Park Estate Co Ltd v Parkside Homes Ltd’ and 
decided on Wrotham Park ‘hypothetical release’ lines, Lane v O’Brien Homes? pre- 
sents novel features which mark the latest stage in the progress of the restitution- 
ary juggernaut which Wrotham Park helped set in motion. As in Witham Park, 
breach of a restrictive covenant caused the claimant no loss on the normal 
compensatory principles of quantification of damages, and what we must now 
regard as ‘restitutionary damages” were awarded. As we shall see, Lane by no 
means clarifies the jurisprudence of these damages. It is nevertheless an important 
case because it explicitly abandons the great moderation’ in quantification dis- 
played in Wrotham Park in order to give an unprecedentedly large award. What is 
more, at least there was a covenant in Wrotham Park, but ın Lane the existence of a 
covenant was in serious dispute, and that leave to appeal the finding of liability 
was refused presents, with respect, a problem, not a solution. For what Lane is but 
the latest case to make clear is that the ‘temptation to do justice’* by an award of 
restitutionary damages which has received such impetus from A-G v Blake 
(Jonathan Cape Ltd Third Party) is inconsistent with respect for the parties’ 
intentions. However, if they take the restitutionary attitude, courts will have little 
trouble finding the liability which allows them surrender to this temptation, 
notwithstanding that doing so involves the extinguishing of contract. 





“Department of Law, Unrvernty of Durham. I am grateful to Donald Harms, Steve Hedley, Bob Lee, 
Jonathan Morgan, Christopher McNall and Philip Wyle for therr comments. 


1 [1974] 1 WLR 798; discussed in D. Harms et al, Remedies in Contract and Tort, 2nd edn (London: But- 
terworths, 2001) 255-258, 488-491. Much of my thinking on the topic of this arule has been 
formed in the course of writing this joint work with Donald Harms and Roger Halson 

2 [2004] EWHC 303 (QB). Unattributed references in square brackets are to this transcript. J am 
grateful to Dr James Devenney for bringing this case to my early attention. It 1s an appeal from 
the judgment of His Honour Judge Michael Kennedy QC given in the Bnghton County Court 
on 1 November 2002. I am grateful to Mr John Fox of Wannop and Fox, Soliators, who acted for 
the defendant ın Lane, for providing me with a copy of the transcnpt of this judgment, which is not 
available via the publicly accessible databases and has no neutral citation number. By courtesy of 
Professor Steve Hedley, ıt 1s available at http. //www.ucc.ie/law/restitution/restitution htm. 

3 ee oe EN bucsgenea ce Ww Sweet and Maxwell, 2003) para 12.003 

4 N. Disgorgement of Wrongdoers’ Gains The Temptation to do Justice’ in W. R- 
re Bry ee cigs sca toe O nee ch 10. 

5 [1997] Ch 84 (Ch D} [1998] Ch 439 (CA) and [2001] 1 AC 268 (HL{E)). 
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FROM WROTHAM PARK TO ORCHARD END 


In Lane, the claimant, Mrs Joan Lane, agreed to sell to the defendant part of a plot 
of land on which stood her home, ‘Orchard End, ‘on the understanding that... 
Orchard End would remain standing, and that three new houses’, for which ‘there 
was existing planning permission’, would be built [para 4]. Some months after the 
sale, the defendants obtained planning permission for a fourth house, and, when 
built, it yielded an additional profit to the defendant. The claimant sought to 
obtain all or part of this profit. 

The deed of conveyance did not contain a restrictive covenant preventing the 
building of the fourth house [para 4]. The claimant lived with one Mr Hilbourne 
and proposed to continue to live with him on the part of the original plot which 
she retained in a house called ‘Raffles Place’, which Mr Hilbourne jointly owned. 
Mr Hilbourne ‘acted as her agent in the negotiations which led to the transaction! 
[para 3]. In pre-contractual correspondence, Mr Hilbourne wrote to the defen- 
dant as follows: 


You will not build more than three houses on the land, pursuant to exsting plan- 
ning permission . .. These terms are, I believe, agreed, and I understand you will 
confirm them in wnting [para 7]. 


The defendants Managing Director replied: 


Further to your most recent letter, I write to confirm that your proposals are accep- 
table to me [para 8]. 


At first instance it was held that, by virtue of this correspondence, there came into 
existence a collateral contract ... whereby the defendants were prohibited from 
constructing four houses’ [para 7]. The defendant wished to appeal the finding of 
liability, but leave to do so was twice refused [para 2].° 

The matter before the High Court was the quantification of damages. The 
building of the fourth house caused the claimant no financial loss and ‘would have 
[had] no adverse effect on the enjoyment of the property which she, together with 
Mr Hilbourne, was then retaining, namely Raffles Place’ [para 10]. This should, of 
course, have led to damages being nominal, but it will be recalled that in Wiotham 
Park Brightman J was of the opinion that if, on the very similar facts, ‘the plaintiffs 
are given a nominal sum. . . it seems to me that justice will manifestly not have been 
done.” In light of this, the argument that the daimant’s damages were nominal was 
not pursued in the High Court because the defendant, in the words of the court: 
‘sensibly recognised that it is not a result which would appeal to the court, any more 
than such an argument appealed to BughtmanJ in the Wiotham Park case’ [para 11]. 

In Lane, the Wrotham Park argument was used to justify an award of £150,000. As 
is typical in the cases that have followed Wiotham Park, though Wrotham Park itself is 








6 These refusals were decisions of Lawrence Collins J. In CMS Dolphin Lid v Paul Maurice Simonet, 
Blue (GB) Ltd [2001] Emp LR. 895, para [142], Lawrence Collins J. indicated hus preparedness to 
award an account of profits on the restitutionary basis set out in Blake, but did not find ıt necessary 


to do so 
7 Above n 1, 815B 
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an exception, no clear assessment of the defendants profit was made,® but the 
court mentioned figures of £217,000, £280,000 and £497,000 [para 29] As none 
of these figures represent the most obvious measure of the defendants profit, 
namely the sale price of the fourth house minus the costs of building and selling 
that house, they are not convincing. But, focussing on the £280,000 figure, which 
undoubtedly is too high [para 28] but is the most plausible, this means that the 
award represented at least 54 per cent of the defendant's profit. This is a dramatic 
shift from Wrotham Park, in which Brightman J, believing that he ought . . . to act 
with great moderation’, awarded £2,500, which represented 5 per cent of the defen- 
dant’ profit? That £150,000 was 16 per cent of the purchase price of £950,000 fixed 
for the freehold land [para 7] also makes one think this a high award. 











WHAT PASSES FOR QUANTIFICATION IN THE WROTHAM PARK 
JURISPRUDENCE 


I must confess that, from a purely personal perspective, I have viewed Lane with a 
degree of complaisance. I have long thought that the damages in Wrotham Park 
were so small that I could not see what the practical, as opposed to the theoretical, 
point of them was,” and, as I believe that making restitutionary damages more 
widely available for breach of contract is a grave mistake, I took some comfort ın 
this. Trivial awards of damages might settle theoretical points about the classifica- 
tion of liabilities but would not encourage real claimants to perform their role in 
the restitutionary theory of, after the event’ of ‘unjust enrichment’, triggering’ the 
restitutionary response’ which brings about ‘corrective justice’, in the abstract at 
least. I did not, however, believe those damages would just fade away. Conscious 
of the influential forces impelling the restitutionary juggernaut, I awaited devel- 
opments with interest, and I predicted two. 

First, I thought that analogies would be drawn to other cases where it is settled 
that awards may be higher. Intellectual property cases, in which license fee’ damages 
higher than the 5 per cent awarded in Wiotham Park are often awarded, were the 
obvious candidate. Exactly this received the sanction of the Court of Appeal in 
Experience Hendrix LLC v PPX Enterprises Inc, Edward Chalpin, for though the terms 
of the settlement in that case have not emerged, ıt will have been reached under the 
influence of Mance LJ’: encouragement that intellectual property awards be taken 
into account.” 

Second, I thought evidence of real bargains struck by the defendant (or perhaps 
the claimant, or even other parties) in similar circumstances would be allowed to 








8 Embarrassingly enough, no proper record of such evidence as to quantum as was presented to the 
County Court was available to the High Court, and that court ‘might have had insufficient matenal 
for making a satisfactory reassessment’ had such been found necessary; which, fortunately enough, 
it was not [para 12} 

9 Above n 1, 815H-816B 

10 Harms et al above n 1, 271 and D. Campbell "The Treatment of Teacher v Calder in AG v Blake’ (2002) 
65 Modern Law Review 256, 265 

11 D. Campbell ‘Classification and the Crisis of the Common Law’ (1999) 26 Journal of Law and 
Society 369, 377. 

12 [2003] EWCA Cry 323, [2003] 1 All ER Comm 830, para [46] discussed in D. Campbell and P Wyle, 
Aint No Telling (Which Circumstances are Exceptional)’ [2003] Cambridge Law Journal 605, 625-626 
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trump hypothetical quantifications by the court. This is just what happened in 
Marine and General Mutual Life Assurance Society v St James Real Estate Co.” In that 
case, the court found assistance in the evidence of a neighbouring transaction’ in 
which the defendant had negotiated a real, not hypothetical, settlement of £25,000 
with a third party in an almost identical situation to the claimant, and awarded 
£18,000 for obstruction of light. This was a much higher award than the court 
would have given left to its own devices, expert testimony having placed the clai- 
mant'’s loss on compensatory principles at between zero and £6,375. 

There always was, of course, a third possibility, that the unavoidable arbitrari- 
ness of hypothetical release awards might lead to some large sums being awarded 
with no justification of those sums being attempted, and this is just what has hap- 
pened in Lane. I did not predict this because, as we shall see, it involves a drastic 
departure from precedent. Leaving this aside for the moment, the difference 
between this and the two other lines which have been taken is that, whatever their 
substantive merits, by reasoning from authority or heeding valuable evidence 
even when it is available only fortuitously, the other two display the quality of 
good sense. Lane does not display this mundane quality and is motivated, as we 
shall see, by a much more ethereal, but visceral, force. 

The court in Lane was heavily influenced by two cases: Gafford v Graham“ and 
Amec Developments Ltd v Jurys Hotel Management (UK) Ltd” In the former, the 
‘ound sum’ of £25,000 was awarded, and this seems a substantial figure, being 
five times what the defendant thought should have been awarded even on a Wo- 
tham Park basis, and being approximately 25 per cent of the cost of the building 
which was at the heart of the dispute.’® However, the court did not know the size 
of the defendant's profit nor therefore what percentage of that profit it was award- 
ing. £25,000 was a mean of two estimates of the defendant’ profit which them- 
selves were unexamined, decided upon as 4 matter of judgment’ when ‘it would 
not be profitable to examine the evidence’.” 

In Amec, an award of £375,000 unarguably was substantial in absolute terms. 
But the claimant had sought damages of £23 millions, and; though representing 
H per cent of the price of the land, £375,000 was an unknown, but much smaller, 
percentage of the profit the defendant expected to make.” Crucially, however, 
though the evidence was confusingly and fruitlessly discussed at length in this 
case, no real justification of the award was attempted: 


As was pointed out ... in Gafford v Graham ... the sort of damages questions 
involved in cases like the present are matters of judgment that are incapable of strict 
rational and logical exposition from beginning to end . . . I have in mind the prin- 
cipal point 1s how much of Jury’s gain should be paid to Amec, while at the same time 
saying that it is unnecessary to put a definite figure on the gain in this case... At the 
end of the day, I have to assess a figure in damages, which I do, at £375,000.” 








13 [1991] 2 EGLR 178; discussed in Harns ef al above n 1, 494. 
4 (1999 77 P &CR TB 

15 [2001] 1 EGLR 8L 

16 v Gmham above n 14, 87. 

ai 


18 Amer above n 15, 87], 84D-86E 
19 ibid 87L. 
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I believe I have read every publicly available reported and unreported case 
which has followed Wiotham Park and it remains my opinion that what has so far 
prevailed in hypothetical release cases is complete arbitrariness made tolerable by 
moderation. There is nothing novel about the arbitrariness of Lane, in which the 
passage from Amec quoted above is warmly cited [para 19]. Since, as we have seen, 
the court does not identify the defendants profit, quantification in Lane fits the 
pattern of being an arbitrary apportionment of a sum which is not even known. 
What is novel about Lane is that the last thing that can be said about the award 
made in it is that it displays moderation of any sort. 

The substantial award in Lane is arrived at in the most effortless way. Consider 
the following passage from the High Court judgment: 





I am satisfied that these cases laid down no general principle that the damages must 
be limited to a small percentage of the purchaser’s potential profit arising from his 
breach of covenant or contract [para 18]. 


If by ‘these cases’ the court means all the cases which have followed Wrotham Park, 
then this is, with the greatest respect, quite wrong, and indeed it is an extraordin- 
ary thing to say of the judgment in Wrotham Park itself, which certainly was 
framed within what we will see is a tradition of moderation in Lord Cairns Act 
cases. If by ‘these cases’ the court means those cases it specifically discusses, then 
they are all, I submit, but unclear authority for a substantial award. In addition to 
Wotham Park itself, Gafford v Graham and Amec are mentioned and these have been 
discussed already. Ignoring Blake, the only other authority cited is Jaggard v 
Sawyer,” and whilst quantum is not discussed in the Court of Appeal hearing of 
Jeggard cited in Lane [para 17], that appeal is from an unusually carefully reasoned 
first instance award by Judge Jack QC (as he then was), and can clearly be seen to 
represent between one third and one quarter of the defendant's profit” Never- 
theless, in Jaggard v Sawyer, the conclusion of Court of Appeal proceedings led to 
an award of £694.44, so this is hardly unambiguous authority for an award of 
£150,000 which represents at least 54 per cent of the defendant's profit. Of course, 
given that, as I repeat, Lane follows the real ‘law’ to be derived from these cases, of 
not even properly establishing what the defendant’ profit was, one must expect a 
certain latitude over the percentage of it which comes to be confiscated. 

I do not deny that an argument for a substantial award could be made. It would 
have to begin by confining Brightman Js moderate attitude to the facts of Wotham 
Park,” and stressing those parts of the subsequent authorities that seem to indicate 
higher awards should be made.” The point is that no such attempt was felt neces- 
sary in Lane, and a very substantial award was given without any discussion when 
(leaving aside the total disgorgement argument) the reasonable expectation of the 








20 [ 1 WLR. 269 (CA). 

21 [1993] 1 EGLR 197, 202D-208 (CC) 

22 McGregor above n 3, 12046, 22.050. 

23 The most substantial award made pnor to Lane of which I am aware was of 40% in Bmæwell v 
Appleby [1975] Ch 408, 420, but ıt is itself unclear authority for a really substantial award The total 
profit in this case was of only £5,000, and so 40% was needed to give the whole exercise some 
patina of being worthwhile as it allowed each claimant to recerve £400. 
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parties surely would have been that the claimant would obtain nothing on normal 
principles or, at best, a moderate award on the recognised Wrotham Park exception. 
Why has this dramatic shift in the attitude the court might have been expected to 
take come about? 


“THE CONCRETE ANVIL 


To the restitution cognoscenti, Lane is somewhat behind the latest fashion.™ The 
claimant did mount an attempt to obtain the whole of the defendant's profit on 
the authority of Blake, but it appears to have been almost gestural and it did not 
long detain the court [para 20]. Not only was the ‘total disgorgement’ afforded by 
an account of profits not awarded in Lane,” but Lane does not even take the lesser 
step towards a unified sliding scale’ of restitutionary remedies of regarding 
‘hypothetical release damages’ as ‘partial disgorgement’.** Judging from the 
County Court cases typically reported in, for example, the Estates Gazette Law 
Reports, it may well be the case that the current state of the law is that there is an 
alternative to normal compensatory rules specific to breach of restrictive covenant, 
which must be pleaded in terms of compensation of lost bargaining opportu- 
nity,” and a different alternative, which must be pleaded in terms of restitution, 
available after other breaches. 

If there is a law specific to restrictive covenants, it is acutely unstable as the 
restriction of the Wrotham Park remedy to ‘property’ cases has already been under- 
mined in Blake,” and the law will, it is submitted, be subsumed into the general 
restitutionary position. The pleading of Blake in Lane itself indicates that this is 
what will happen.” Having discussed the tangled question of the jurisprudential 
basis of Wrotham Park in previous work,” I do not want to enter into it again. Lane, 





24 McGregor above n 3, paras 12.024, 12 035, 2.054: ‘Wrotham Park.. should in future be regarded . . . as 
presenting us with a restitutionary award . the insistence . . that Whotham Park is to be explained 
on a compensatory bans rather than a restitutionary basis is no longer acceptable ... all the... 
successful claims ... arising out of breaches of covenants ... have to be looked at again from a 
restitutionary rather than a compensatory angle in the light of the arrival on the legal scene.. of 
the concept of restitutionary damages for breach of contract’ 

With the greatest respect, McGregor does not seem to give sufficient weight to a paradox not 
present in the hypothetical release argument but which placing the Wrotham Park cases on a resutu- 
tionary basis necessanly encounters. Is the claimant entitled to any payment if the defendant 
breaches in anticipation of making a profit but does not, in fact, do so? However, McGregor is no 
doubt right rf it assumes that the proponents of restitution will not let the logical difficultes of an 
unjust enrichment which does not enrich prevent them framing claims ın such cases. The necessity 
of finding unjust enrichment when there is no injustice has not done so. 

25 An account was made available ın Esso Petroleum Co Ltd v NIAD Ltd, unreported, 22 November 
2001 (Ch D} 

26 Hendrix, above n 12 

27 If this is so then the yet further anomaly us introduced that the alternative to normal principles of 
quantification for breach of restrictrve covenant 18 ‘radically different from the alternative measure 
which has been applied where a positive covenant was in issue’: McGregor above n 3, para 22.049 

28 Blake above n 5, 283C (HL{E)); in Harris et al above n 1, 258-262. 

29 The use of Blake to claim all the defendant’ profit in restrictive covenant cases is predicted in 
McGregor above n 3, para 22.054. With respect, however, I do not feel that complete disgorgement 
will ever be awarded in such 2 case, for such a result is just too obviously absurd and unfair I could 
well be wrong. 

30 Harms et al above n 1, 255-262 
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in truth, could not bear the weight of such a discussion, and it is perhaps to be 
regretted that the appeal came to be heard before the Queens’ Bench rather than 
the Chancery Division. The significance of Lane cannot he in the quality of the 
jurisprudence it articulates but rather lies in the dramatic shift in the size of award 
it makes available, ultimately to all cases of breach of contract where (perhaps after 
total disgorgement has been denied) partial disgorgement is sought. 

Rather worried about what they did in Blake, the Court of Appeal and the 
majority of the House of Lords affirmed that it continues to be ‘axiomatic that 
contract damages are compensatory,” that disgorgement will take place only ‘in 
exceptional circumstances,” and that those circumstances should not be pre- 
scribed in advance but must be ‘hammered out on the anvil of concrete cases.” 
One should not, of course, have too much confidence in an anvil made of con- 
crete, and I have repeatedly argued that this incremental approach is unsustainable 
because the generalisation of restitution is completely antithetic to expectation- 
based remedies, and so the former will always encroach on the latter.” It is sub- 
mitted that the first thing that is significant about Lane is that it tells us that when- 
ever a breach of a restrictive covenant in a conveyance of land would lead to 
nominal damages on normal prinaples, it now is ın fact axiomatic that 
those principles will be replaced by hypothetical release or partial disgorgement 
principles. In Lane, ıt will be recalled, an argument to the contrary could not 
even be really mounted because its result would not appeal to the court. What is 
more, Lane shows that it is possible not merely to avoid normal quantification 
principles but to seek a substantial part of a defendant’ profits in a way which 
would not previously have been possible using the recognised exception to those 
punciples. 








HOW TO SOLVE THIS PROBLEM AND WHY IT WAS NOT 
SOLVED IN LANE 


Given the difficulties of quantification which the hypothetical release or partial 
disgorgement approach inevitably involves, one is bound to consider whether 
an alternative solution, 1s available, and, as I have argued elsewhere,” there not 
only is such a solution, but were the underlying issue to be made clear, the pro- 
blem would solve itself The hypothetical release argument envisages there being 
no opportunity to bargain. But a (competent) party has such an opportunity, 
albeit at the time of the negotiations (when else?) rather than at the tme of the 
breach. There is nothing to prevent parties in a situation like Lane negotiating a 
clause in which the vendor shares in the future profits of the development of the 
land which is sold. The default principles of quantification can be ousted and a 
bespoke clause, perhaps specifying disgorgement in terms, can be put in their 





31 Blake (CA) above n 5, 844 and Blake (HL(E)) above n 5, 282. 

32 ibtd 285G. 

33 ibid 2NF 

34 Harns et al above n 1, ch f7. See further D Campbell and D. Harms ‘Tn Defence of Breach: A Cri- 
tque of Restitution and the Performance Interest’ (2002) 22 Legal Studies 208 

35 Harris et al above n 1, 272-282 
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place. This would solve the quantification problem which has faced the court 
in all the partial disgorgement cases between Wiotham Parke and Lane because the 
parties would themselves have to do the quantification ex ante or provide for a 
mechanism, say expert third party evaluation, to carry it out ex post. And that 
would be it. 

Why did the parties in Lane not agree such a clause? It must have been because 
the vendor did not think of it or was unable to get it and also secure the sale of her 
property at the price she did manage to obtain. Leave to appeal being refused, the 
matter is not properly discussed in the High Court, and as it obviously is unsatis- 
factory to refer to County Court proceedings which are not readily available, I 
shall avoid doing so. I will say here only that reading all the proceedings so far 
does not make it entirely clear whether the claimant (1) did not think of the issue, 
or (2) intended but failed to include a clause which dealt with the issue, or (3) 
thought of the issue but quite deliberately chose not to make reference to it in 
the deed of conveyance (though I suspect the last to be the case).*° 

Such a lack of clarity will tend to follow from relying upon parol evidence in 
at all complicated cases, and it is submitted that the most important point is that 
Lane was a conveyance of land, a form of contract which, of course, places very 
great emphasis on reduction to writing. Even if, after Investors Compensation Scheme 
v West Bromwich BS,” one is particularly concerned to understand the background 
to the negotiations in Lane in order to interpret the contract, one must acknowl- 
edge that, whilst the use of collateral contracts has not been successfully elimi- 
nated from conveyances of land, such use is on the face of it forbidden by 
statute, generally frowned upon by the courts, and cautioned against by the Law 
Society, whose conveyancing handbook tells us: 


section 2 of the Law of Property (Miscellaneous Provisions) Act 1989 requires that 
all agreed terms be incorporated into the written contract ... One way round this 
rule was for the party attempting to enforce the contract to argue that the omitted 
terms form a collateral contract, and do not have to be included in the main con- 
tract. The courts are increasingly reluctant to accept such argument so care should be 
taken to include all the terms in the main contract.” 





36 Tignore as a red herring in this and the majonty of the Wtotham Park cases the issue of whether the 
claimant really did wish to prevent the defendant from building in breach when that breach causes 
no loss. The time spent on this ın the majority of these cases follows from the court's inability to 
understand the bargaining that really 1s going on In Lane, the High Court is of the opinion that the 
fact that during the building the daimant sought an intem prohibitory injunction against the 
building of the fourth house (and gave the appropmate undertaking as to damages) ‘is some indica- 
tion of her determination’ [para 6} This was indeed a wise move, for the failure to do this counted 
against the claimant ın Wrotham Park and was disastrous for the damant in Surry CC v Bredero 
Homes Lid [1992] 3 All ER 303, 309e (Ch D) and [1993] 1 WLR 1361, 1368C (CA). But, with respect, 
it is not obvious that it indicates an intention not to have the fourth house built. Putting a provision 
in the contract prohibiting the building of a fourth house would indicate such a determination. 
Obtaining an injunction after construction which envisages four houses has been planned or even 
begun may indicate more of a determination to elicit ‘ransom’ payment for the fourth house. 

37 [1968] 1 WLR 896, 

38 F Silverman (ed), Conveyancing Handbook, 10th edn (London. Law Society, 2003) para 1.7 citing 
Grossman v Hooper [2001] 2 EGLR 82. See also Chitty on Contnacts, 29°edn (London: Sweet & Max- 
well, 2004) vol 1, para 12.101. 
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In Grossman v Hooper,” Sir Christopher Staughton asked the pertinent question, 
to which, with respect, Lane has no answer. ‘Tf the parties are allowed, by a simple 
device, to avoid the effects of section 2. . . what was the point of Parliament enact- 
ing it?’ If one placed the value on reduction to writing that this straightforward 
argument requires, then it would be certain that there was no covenant in Lane. 

In light of this, one is bound to ask why the court saw fit to depart from nor- 
mal principles not only of quantification but (for this type of contract) of inter- 
pretation in order effectively to alter the written agreement, which clearly left the 
defendant with the possibility of building a fourth house and not paying the clai- 
mant for permission to do so, by umposing such an obligation to pay? The answer 
is to be found in paragraph [75] of the County Court judgment, which is twice 
approvingly cited in the High Court judgment and encapsulates the reasoning of 
both courts. During negotiations, we are told: 





A builder's profit of at least £280,000 would have been in [the defendant's] mind 
should he obtain permission, and had [the clarmant] thought of it, [the defendant] 
would have offered a good slice of it to her, to ensure keeping the deal [paras 13, 28]. 


Yes, indeed. But if my dog had two rather than four feet, a beak instead of a muz- 
zle, and feathers instead of fur, he would be a duck. With all respect, in this passage 
the Court in effect substitutes hypothetical negotiations for the negotiations 
which did in fact take place, without realising that this means that it is rewriting 
the contract without any justification for so doing which relates to the intentions 
of the parties. The claimant did not secure the inclusion in the deed of conveyance 
of a term which would have secured the good slice’ [paras 13,28], and, though we 
do not know the precise reason for this, in the complete absence of evidence of a 
vitiating factor, the contract should be interpreted accordingly. 

If, after the contract was concluded, the claimant came to believe it was a mis- 
take (in the lay sense) to have failed to include this term, it would be extraordinary 
to rewrite the contract to allow her to rectify (in the lay sense) her mistake at the 
expense of the claimant. If one looks at this case from the perspective of forma- 
tion’, I submit that no court would rewrite this contract in this way. It would be 
clear that the temptation to do justice must be resisted because it is inconsistent 
with freedom of contract. But in the confusion evidently induced by looking at 
the case from the perspective of remedy’, the court has yielded to that temptation 
and effectively rewritten the contract to the claimant's advantage. 

The last thing I would wish to be thought to be arguing is that we must sacri- 
fice our sense of what is fair’, as Brightman J described the sum he awarded in 
Wrotham Park ® on the altar of freedom of contract, for I believe that freedom of 
contract will provide the fairest outcome in these cases. Certainly there is no rea- 
son to think the rewritten outcome in Lane fair even on its own terms. Whilst the 
court is very concerned to discuss the price the claimant might have obtained by 
hypothetical negotiation, it fails to appreciate the significance of the price she did 
obtain. But this presumably reflected the fact that she was selling free of the very 





39 ibid at 85D. 
40 Above n 1 at 816B 
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encumbrance the court effectively imposed, and this may (though I stress I do not 
know) be the reason she did not insist upon the inclusion of a covenant in the 
conveyance. Evidently, one may be so bewildered by the tortuous twists to which 
Lord Cairns Act has been subjected since Wrotham Park that, assuming an unen- 
cumbered freehold to have sold for less than an encumbered one, one goes on to 
assume that it is right to adjust the price to give more to the seller. As, once again I 
have said previously,” it is quite wrong for the claimant to obtain a price based on 
the assumption that one set of quantification rules will apply and for the court to 
then apply another, and that is, in all likelihood, what happened in this case. 

The fact that the very existence of the covenant in Lane is open to dispute lays 
the case peculiarly susceptible to the criticisms of the artificiality’ of the hypothe- 
tical release analysis which have been put forward as a reason for denying that 
hypothetical release damages are compensatory at all, and for putting them on a 
restitutionary basis.“ I will not discuss these here because I do not for a moment 
wish to deny that the hypothetical release analysis is completely artificial and 
should be rejected. But to put the hypothetical release award on a restitutionary 
basis is to replace one artificiality with an even greater one. Instead of negotiations 
which do not take place we have concepts such as ‘unjust’ or ‘wrongfu? enrich- 
ment wholly unrelated to the intentions of the parties. There is no reason consis- 
tent with freedom of contract why the claimant should have been given the good 
slice’ [paras 13, 28] which the court in Lane nevertheless gave her, and every reason 
consistent with freedom of contract why she should not. The fundamental harm 
of the restitutionary argument is that it simply overrides this. I submit that the 
court would not have found in the claimant’ favour over the question of liability, 
nor would leave to appeal against that finding have been denied, had it not been 
for the belief that, whatever she agreed, Mrs Lane would suffer an injustice were her 
damages nominal. This sort of thing is, ın my opinion, an inevitable consequence 
of the acceptance of the restitutionary argument, which must undermine freedom 
of contract because it is not interested in what the parties agreed about the princi- 
ples of quantification of damages but wants to correct abstract wrongs. 

In Wotham Park, that a breach might lead to only nominal damages was felt 
insupportable, though every competent claimant should be aware of this problem 
and holds the solution in its hands at the time of the conveyance. Lane takes this 
thinking further, extending to the private law proper Blake’ preparedness to find 
signing the Official Secrets Act to be a contractual undertaking“ by showing a 
preparedness to find a restrictive covenant in circumstances very unfavourable to 
the claimant to say the least. No one can read Lane and not be surprised at the 
claimant’s good fortune, but the significance of the case is that it was entirely pre- 
dictable because it was a necessary development of abstract restitutionary think- 
ing. I must point out once again“* that the case which in many ways was as 
important as Wrotham Park in starting the restitutionary juggernaut rolling in this 








41 Harns et al above n 1, 275. 
42 Bredero Homes above n 36, 1369 (CA), Blake (HL(E)) above n 5, 279E and Hendrix, above n 12, para 


45} 
43 M ren 5, 456 (CA); 277C-G (HL(E)} 
44 Harris ef al above n 1, 277—278 and Campbell above n 10, 267-268. 
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country, City of New Orleans v Firemen’s Charitable Association, was a case in which 
the contract, which in the view of the proponents of restitution was a source of 
grave injustice, was not even breached! 


SOME FURTHER DIFFICULTIES 


It is amazing but evidently incontrovertible that the courts which have followed 
Whotham Park do not see that the point of contract is not to provide armchair views 
of the right outcome but is to give effect to what the parties intend to be the out- 
come. Nothing compels competent parties to quantify their losses on normal 
compensatory principles. Those principles are a default rule out of which the par- 
ties can contract. If the default rule for the quantification of contract damages 
were reversed and restitutionary damages made the normal rule, then parties 
could also contract out of that default and provide for compensatory damages. I 
think this would be a poorer default rule for reasons I will give below, but this is 
not the most important point. In order for either the restitutionary or the com- 
pensatory rule (or some other stipulated remedy) to apply according to the parties’ 
intentions, the court would have to respect those intentions, and that is exactly 
what the restitutionary argument does not do. Gains from breach of contract are 
regarded as wrongs and disgorgement sought as corrective justice. We are faced. 
with a paradigmatic instance of the mistaken attitude to contract against which 
Epstein has warned us: 


Damages rules should be understood solely as default provisions subject to variation 
by contract. The operative rules should be chosen by the parties for their own pur- 
poses, not by the law for its purposes... On matters of both lability and remedy, 
the principle of freedom of contract should control so that all legal damages rules 
should be understood routinely as default provisions in lieu of express provisions, 
not as general rules of fairness or natural justice entitled to independent respect. 


Nevertheless, in Lane the court asks us to believe that a clause which has led to an 
award of £150,000 (16 per cent of the contract price and at least 54 per cent of the 
defendant’s profit) was agreed even though it was not made express in the formal 
written document which is particularly important in sales of land. I respectfully 
submit that one cannot reach such a conclusion if one does respect the intentions 
of the parties. It is because a higher justice than can be obtained by merely giving 
effect to what the parties intend is sought in Lane that this case has been decided in 
this most unfortunate way. 

A proper concern for the practicalities of fair commercial litigation, which is 
not the same thing as continually dreaming up ways of getting claimants what- 
ever they want, would make it impossible to take the attitude exhibited in Lane. 
Let us assume the normal compensatory rules based on diminution in value to 
apply by default and suppose that Mrs Lane, wishing to obtain all or some of the 





45 9 So 486 (1891). 
46 R. A Epstein ‘Beyond Foreseeability: Consequential Damages in the Law of Contract’ (1989) 18 
Journal of Legal Studies 105, 108. 
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defendant’ profit from a fourth house if such was built, instructed her solicitors to 
insert a clause in the conveyance which would allow her to do so. Though we are 
assuming the normal default, I do not think drafting a clause which established a 
right to disgorgement would be difficult. But, having drafted the clause, the hard 
part now begins. For Mrs Lane now has to get the defendant to agree to it, and a 
defendant would never agree to a clause which required total disgorgement of its 
profit and would reduce the price it paid for land encumbered by an obligation to 
make partial disgorgement below that which it was prepared to pay for unencum- 
bered land. It may be impossible to agree the conveyance at all if the clause is part 
of it, and ıt is very unlikely that Mrs Lane would be able to obtain as high a sale 
price with it included as with it not included. 

And what is more, if Mrs Lane did establish basic liability, the clause would 
have to then become quite detailed. If these awards really are to effect disgorge- 
ment of the defendant's profit, the claimant will need to know what that profit is. 
This will require a mechanism for the defendant to make a disclosure and for the 
claimant to be sure she can have confidence in it. (This was the main point of 
dispute in Teacher v Calder” and Hendrix).”* It is hard to see how inspection of the 
defendant's entire accounts over the relevant period by an agent of the claimant 
can be avoided, though I confess I have not given possible ways of effecting this 
disclosure much more thought than the zero amount given to it by almost all 
those advocating the restitutionary remedy. 

Of course, if the law is as it is unproblematically taken to be in Lane, the burden 
no longer falls on the claimant to insert the clause creating liability and she could 
trust to the courts either to grant search and freezing orders as necessary or, as 
evidently is in fact the law in this area, just have a guess, because the monstrous 
disproportion between what is usually at issue in these cases and the costs of these 
orders makes obtaining reliable evidence impossible. This being so, the defendant 
will have to oust disgorgement liability (if the court allows him to do so). Whilst I 
have no objection in principle to adopting disgorgement liability as the default 
tule, Lane shows, I think, why it is unwise. Parties will be normally obliged to 
negotiate about percentages of future profits and about disclosure of those profits 
in a way that one would not normally think could be justified, and it is a great 
virtue of the normal principles that these issues indeed normally need not be 
negotiated. 

Nevertheless, I repeat I have no objection in principle to making disgorgement 
the default rule. But I also repeat that what I do object to is, as I believe happened 
in Lane, allowing negotiations to be conducted on the basis that liability will not 
be imposed and then imposing it. I have mentioned the effect of this on the sale 
price. Its other effect can now be seen. As the parties have made no provision for 
disclosure, the information the court needs to actually estimate profit and appor- 
tion it is not available to it, and it is pushed into an unworthy guessing game. If, in 
a case like Amer, the court required proper evidence and was prepared to grant the 
necessary interim orders, one’s serious disquiet about these cases would turn to 





47 (1898) 25 R 66L(Ct Sess) and [1899] AC 451 (HL(Sc)), discussed in Campbell above n 10, 266—268. 
48 [2002] EWHC 1353 (QB) and Hendnx above n 12 (CA), discussed in Campbell and Wylie above n 
12, 623—625. 


© The Modem Law Review Limited 2004 829 


The Extinguishing of Contract 








disgust. A claimant that had, in all likelihood, smoothed the path of its negotia- 
tions by not requiring disclosure provisions would find the court launching the 
‘nuclear weapons” of civil litigation at the defendant in a way which causes so 
much difficulty and expense that it often leads to the effective disposal of matters 
at the interim stage. 


THE FATE OF BRIGHTMAN P'S BENIGHTED INTERPRETATION OF 
LORD CAIRNS’ ACT 


When Lord Goff gave Brightman J's interpretation of Lord Cairns Act the sanc- 
tion of calling it ‘beneficent’, he, like Brightman J, was pleased by the extra 
remedy it afforded to claimants. It was seen as a useful alternative to the other 
two courses Brightman J felt were open to him, neither of which he wished to 
take: granting a mandatory injunction requiring the demolition of the additional 
houses or awarding nominal damages. Whatever the merits of what Bnghtman J 
did, by using Lord Cairns Act in this way, he turned it to a purpose which entirely 
contradicts the reason it was passed. Coming fifteen years before the Judicature 
Acts, the Chancery Amendment Act 1858” was intended to make it unnecessary 
for parties who had a good case but had been denied a remedy by a court of equity 
having to start their action again in a court of law.” One of the reasons why par- 
ties who had a good case were denied the equitable remedy was to avoid the 
‘oppression’ of the defendant. In essence, an important reason why Lord Cairns 
Act was passed was not to ensure the claimants got a lot of money out of negotia- 
tion ın situations like Lane but to prevent them getting a lot of money by what 
was typically called extortion’ or ‘ransony. 

In Isenberg v East India House Estate Co Ltd, decided in 1863, five years after the 
passage of Lord Cairns Act, Lord Westbury LC told us that: 


the duty of the Court in such a case as the present [1s] not, by granting a mandatory 
injunction, to deliver over the Defendants to the Plaintiff bound hand and foot, in 
order to be made subject to any extortionate demand that he may posnbly make, 
but to substitute for such mandatory injunction an inquiry before itself, in order 
to ascertain the measure of damage that has been actually sustained.” 


In Isenberg’s case, the court believed that grant of a mandatory injunction would 
have been onerous and therefore felt that “This is a case in which the benefit of the 
recent statute giving power to this Court to assess and ascertain damages is pecu- 
liarly felt’. There are cases which have followed Wrotham Park which have sought to 
avoid Tansom situations in line with this broad purpose of Lord Cairns’ Act. 
Jeggardy Sawyer, which we have seen is mentioned in Lane, is something like this,” 





49 Bank Malat v Naipur [1985] FSR 87, 92 

50 AG v Guarhan Newspapers (No 2) [1990] 1 AC 109, 286 

51 21 and 22 Vict, c 27, s 2; see now The Supreme Court Act 1961, s 50. 
52 Ferguson v Wilson (1866) LR 2. Ch 77, 88 

53 (1863) 49 ER 637, 641. 

54 Deakin v Hooking: [1994] 14 EGLR 190, 196. 

55 Above n 20, 288H-289. 
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and contains an excellent discussion of the issues by Millett LJ (as he then was). 
However, one would not learn this by reading Lane, which evidently was decided 
on the basis of an unthinking confidence that what is beneficent now is quite the 
opposite of what was of benefit in Isenberg. 

The main doctrinal reason the law of hypothetical release or partial disgorge- 
ment damages is so very difficult is that an attempt is being made (albeit largely 
unbeknown to those who are making it) to extend claimants’ remedies by tor- 
tured interpretation of a measure which was devised to assist defendants. It is for 
this reason that the great moderation observed by Bnghtman J, essential to serve 
the actual purpose of Lord Cairns’ Act, came to become established authority, and 
why that authority is now being abandoned in Lane. I have previously criticised 
the unthinking abandonment of the attempt (successful or otherwise) in Lord 
Cairns Act to balance the interests of the clarmant and the defendant which the 
general restitutionary argument’ exclusive focus on the claimant requires,” and I 
do not want to say yet again that making restitutionary damages generally avail- 
able for breach of contract is unwise. My point here is that the generalisation of 
these damages is being driven by unclear feelings of what is appealing’ (or will 
right ‘wrongs’, effect ‘corrective justice’ or whatever), to which the inherent safe- 
guards provided by common law argument from precedent are being sacrificed. 
Were the law actually being ‘hammered out on the anvil of concrete cases’, all this 
might be appreciated, and dealt with as well as the situation allows. But what the 
blatant disregard of settled equitable authonty in Lane makes perfectly clear, were 
it not obvious enough from Blake itself, is that nothing like such careful adjudica- 
tion is actually taking place. 


CONCLUSION 


As I have said, I have viewed Lane with a certain complaisance as it seemed to 
confirm that my thinking about restitutionary damages was on the right track. 
But I am an academic who spends far too much of his life wrapped up in the 
law and theory of obligations in general and contract in particular. I have been 
able to predict what will happen in the Wiotham Park cases currently culminating 
in Hendrix and Lane because I know the background academic arguments that 
evidently are driving the law. This should not be necessary for parties and their 
advisers taking their disputes to the County Court. They should be able to expect 
the case law either to stand still or, when it moves, to do so in slow, incremental 
steps which are constrained by precedent. Anyone familiar with the reception of 
the theoretical restitutionary arguments in the case law will be aware that they 
should not have unshakeable confidence in this expectation, ® and, armed with 
this familiarity, I made my two predictions, which unfortunately have proven 
right. 





56 ibid 284-287. 

57 D. Campbell, ‘Hamlet without the Prince: How Leng and Leong Use Resutution to Extngwsh 
Equity’ [2003] Journal of Business Law 131. 

58 S. Hedley, Restitution: Its Division and Ordering (London: Sweet and Maxwell, 2001) ch 8. 
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When the Court of Appeal in Hendrix told us that Blake ‘marks a new start in 
this area,” it apparently was sanguine in its acceptance that a majority of the 
House of Lords had embarked on a legislative programme not seen since the days 
of Mackenzie Chalmers, with the difference that he did it above board. One can- 
not be happy with, but neither can one now convincingly claim to be startled by, 
this sort of thing happening in the appeal courts. Even after Blake, however, I did 
not predict that authority would be outright abandoned in the lower courts in the 
headlong pursuit of restitutionary justice. Lane, however, is (further) evidence that 
the temptation to do justice is now felt throughout the hierarchy of the courts. 
One does not nowadays have to wait until one gets into the appeal courts before 
taking out the Parliamentary draftsman’ pencil one always had in one’s Barrister 
bag. No long apprenticeship need be served even in the High Court before ıt 
becomes possible to dismiss the basic principles of damages because they would 
not yield 4 result which would appeal to the court’ [para 11], or say that a line of 
authority stretching back to Lord Cairns’ Act has not ‘laid down . . . general prin- 
ciple’ [para 18] when that authority would prevent the Court reaching the result it 
does find appealing. 

Of course, parties who rely on those principles and authorities will be surprised 
and injured by decisions reached in this way, as was the defendant in Lane. But this 
discomfort of others 1s, it appears, a cost which those concerned to further the 
continued progress of the restitutionary juggernaut are prepared to bear. One 
further prediction I made certainly does seem to be right: we are in the midst of 
the period of ‘very expensive mischief which will have to be endured by parties 
while the courts find out how unwise it is to make restitutionary damages gener- 
ally available for breach of contract. 





Questioning Fundamentals: Leyland Daf and the 
‘Ownership’ of Charged Property 


Vijay S. V. Selvam* 


Although the House of Lords decision in Leyland Daf was ppmanly concerned with the order 
for distribution of assets in a winding-up, ıt has several other far-reaching ramificahons and 
repercussions. The reasoning of their Lordships ın the case alters our understanding of the very 
nature and operation of a charge over a company’s assets. This reasoning strikes at the heart of the 
law of security interests, bnnging into question the fundamental distinction between a charge 
and a mortgage. Furthermore the decision has grven a whole new complexion to the concept of 
a floating charge which will have tremendous consequences for its application in commercial 
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practice. This paper analyses the deasion firstly on the basis of its legal principle and then on the 
basis of 1ts policy considerations and concludes that its reasoning is neither sound nor justifiable 
on either ground. 





INTRODUCTION 


Historically, the law relating to the distribution of assets in the winding up of a 
company has been an area of exceptional ambiguity. Until the House of Lords 
decision in Leyland Daf * on 4 March 2004, the generally accepted view was that 
liquidation expenses took priority over all other claims in a winding up except 
those of fixed charge holders. Consequently, following the Court of Appeal deci- 
sion in In re Barleycom Enterprises’ in 1970, these expenses have been paid out of 
assets subject to floating charges, ahead of the charge holders. This approach led 
to certain controversies. We are not unfamiliar, for instance, with questions over 
whether litigation costs incurred in challenging a floating charge can be claimed 
as liquidation expenses from the assets subject to the same floating charge ahead of 
the charge holder. Lord Millett has long been troubled by this prospect as no 
doubt, in the Chancery Division in 1991, he had to deal with this very problem 
in MC Bacon (No. 2)? Indeed, even whilst delivering his judgment in Leyland Daf 
his Lordship was reminiscent of MC Bacon, stating that an “absurd and unjust out- 
come”* was avoided in that case by disallowing the litigation costs as recoverable 
liquidation expenses. Jt was thus a primary objective of the House of Lords in 
Leyland Daf to remedy this difficulty and clarify the law. Their Lordships thus 
conceived the concept of separation of the insolvent’s estate into two distinct 
funds: one comprising in charged assets which belong to the charge holders to the 
extent of the secured debt, and the other comprising in the ‘free assets’ which 
belong to the company. Liquidation expenses were held to be payable only from 
the latter fund and the claim that arose in MC Bacon (No. 2) may no longer arise. 

Without question the decision introduces simplicity and a degree of clarity into 
the very narrow question of how assets are distributed in a winding up. However, 
it is respectfully submitted that apart from this benefit, the House of Lords have 
knowingly or unknowingly unsettled the very foundations upon which the laws 
of security interests operate. The decision has brought into question the nature of 
a charge over property — a principle that has been settled for decades. A charge 
seems to have been treated the same way as a mortgage, thus blurring the distinc- 
tion. Further, although a systematic order has now been achieved for distribu- 
tions, the benefits of this new system are highly questionable. This paper 
analyses the difficulties and inconsistencies in legal principle that spring from the 
decision and then suggests that even from a policy perspective the decision is far 
from justifiable. 





1 Re Daf Ltd (also known as Buckler v Talbot) [2004] UKHL 9 
2 [1970] Ch 465 
3 Ch 127. 
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THE DECISION 


The case related to an English company Leyland Daf Ltd. (“the Company”) which 
was a member of a Dutch group of companies. In 1992 the company granted a float- 
ing charge over the whole or substantially the whole of its undertaking. Following 
this, the company collapsed and the charge holder appointed an administrative 
receiver. On the appointment of the receiver, the floating charge crystallised. The 
receiver then realised the assets comprised in the charge and paid the debts which 
were preferential in a receivership, amounting to £8 m. They also made interim 
distributions of some £110 m to the charge holder towards satisfying the secured 
indebtedness. When the case was heard ın the High Court before Rimer J the recei- 
ver still held some £61 m derived from the assets that were subject to the charge. At 
the time of the hearing before the House of Lords that figure stood at £72 m. 

In 1996 the Company went into creditors’ voluntary liquidation. At the time of 
the House of Lords hearing the total liquidation expenses amounted to over 
£95 m. The liquidators could realise only £14 m. It was thought that the charged 
assets would be insufficient to meet the claims of secured creditors. Consequently, 
the amount of uncharged ‘free assets’ would not have sufficed to meet the expenses 
of liquidation. Thus, unless the charged assets were made available to pay the 
liquidation expenses in priority to the claims of the charge holders, there would 
have been nothing with which to pay the greater part of the liquidation expenses. 

The liquidator succeeded at the High Court and Court of Appeal in obtaining 
orders allowing the liquidation expenses to be paid out of the charged assets in the 
hands of the receiver, in priority to the claims of the charge holders. The House of 
Lords however reversed these decisions holding that the liquidation expenses 
were not payable out of the charged assets. 

The priority order for distribution turned on the interpretation of s. 175(2) 
Insolvency Act 1986: 

Preferential debts- 


(a) rank equally among themselves after the expenses of the winding up and shall 
be paid in full, unless the assets are insufficient to meet them, in which case 
they abate in equal proportions; and 

(b) so far as the assets of the company available for payment of general creditors 
are insufficient to meet them, have prionty over the claims of holders of 
debentures secured by, or holders of, any floating charge created by the 
company, and shall be paid accordingly out of any property comprised mm or 
subject to that. 


The High Court and Court of Appeal in reaching their decisions had followed 
the Court of Appeal in In re Barleycorn Enterprises.” In that case Lord Denning had 
considered that liquidation expenses were payable ahead of preferential creditors 
who in turn were payable out of assets subject to a floating charge, ahead of the 
charge holder. Consequently he had concluded that liquidation expenses were 
also payable out of the assets subject to the floating charge, ahead of the charge 
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holder. The order of distribution that emerged from that decision which has been 
followed for over three decades runs as follows: (1) Expenses incurred in realising 
assets subject to fixed charges, (2) Fixed charge holders, (3) Liquidation expenses, 
(4) Preferential creditors, (5) Floating charge holders, and (6) Unsecured creditors. 

The House of Lords in Leyland Daf questioned the correctness of this reason- 
ing. In the view of their Lordships, the question was not one of ‘priority’ but 
rather, of ‘property’. Issues of priority arose only in relation to payments out of 
the same fund. In the case at hand however, the two competing parties, namely 
the liquidator and the charge holders, were not payable out of the same fund. The 
existence of the floating charge, in their Lordships’ view, resulted in the bifurca- 
tion of the Company’ assets into two classes: 


(i) Charged assets which included assets subject to floating charges — these assets 
belonged to the charge holders; and 

(ii) ‘Free assets’ which consisted of the uncharged assets and any surplus from the 
charged assets after payment of the charge holders — these were the company’s 
assets available for distribution by the liquidator. 


The House of Lords thus held that Barleycom was wrongly decided and that liqui- 
dation expenses were only payable out of ‘free assets’ and not the charged assets. 


THE OPERATION OF A CHARGE 


Prima facie, the above analysis does seem straightforward. There are however var- 
ious curious aspects of the decision. At paragraph 29 Lord Hoffmann states that, 


When a floating charge crystallises it becomes a fixed charge attaching to all the 
assets of the company which fall within its terms. Thereafter the assets subject to 


the floating charge form a separate fund in which the debenture holder has a proprie- 
tary interest . . . The company has only an equity of redemption; the right to retrans- 
fer of the assets when the debt secured by the floating charge has been paid off 


First of all, one clarification is necessary Lord Hoffmann is perfectly correct in 
referring to a crystallised floating charge as a fixed charge. There are some who 
question the correctness of this on the basis of Parliament's so-called ‘redefinition’ 
of a floating charge in section 251 of the Insolvency Act 1986.° This section deems 
the words “folating charge” to include “a charge which as created was a floating 
charge”, thus including a crystallised floating charge. Referring to this as a redefini- 
tion has led to the view that ‘once a floating charge, always a floating charge’ and 
hence the argument that a floating charge remains a floating charge even follow- 
ing crystallisation.’ This cannot be correct. Section 251 is merely a direction by Par- 
liament rather than a definition of a floating charge. A crystallised floating charge 
cannot possibly remain a floating charge since the chargor can no longer deal with 
the property as he would if it were subject to an uncrystallised floating charge. A 
floating charge does therefore undeniably turn into a fixed charge upon crystal- 
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lisation. Parliament has merely directed in s. 251 that crystallised floating charges 
(notwithstanding that they are now fixed charges) will be treated as floating 
charges for the purposes of certain parts of the Act — ‘once a floating charge, always 
a floating charge, for the purpases of the certain sections of the Act. The immutable reality 
is that a crystallised? floating charge can no longer be a floating charge — it myst 
have turned into a fixed charge. This fixed charge will nevertheless be treated dif? 
ferently by virtue of s. 251 since it was a floating charge when created. 

What follows in the same paragraph of Lord Hoffmann’ judgement is, how- 
ever, extremely dubious. It 1s respectfully submitted that this section of the judg- 
ment alone demonstrates the fundamental misunderstanding of the nature of a 
charge. We are familiar with the concept of an “equity of redemption” from the 
way a legal mortgage operates. Although a legal mortgage transfers legal title to 
the mortgagee, the mortgagor retains an equity of redemption to retransfer the 
legal title in the property once the obligation secured is discharged. Lord Hoff- 
mann however, in Leyland Daf, uses the same expression in relation to the assets 
that are subject to a crystallised floating charge. 

A charge, as described by Atkin LJ in 1924 is created where, 





... in a transaction for value both parties evince an intention that property. . . shall 
be made available as security for the payment of the debt and that the creditor shall 
have a present nght to have it made available... even though... the creditor gets no 


legal right of property, either absolute or special, or any legal right to possession but 
only gets a right to have the secunty made available [for satisfaction of the depth 


(Emphasis added) 


Professor Goode describes a charge as an agreement between creditor and debtor 
by which a particular asset or class of assets is appropriated to the satisfaction of the 
debt, so that the creditor is entitled to look to the asset and its proceeds to dis- 
charge the indebtedness, in priority to the claims of unsecured creditors and 
junior incumbrances. The charge does not transfer ownership either at law or in 
equity. It is merely an encumbrance, a weight hanging on the asset.” If no title, 
legal or equitable, is transferred to the chargee how can there concervably exist an 
“equity of redemption” in the chargor? 

Lord Hoffmann however is not alone in referring to an “equity of redemption” 
loosely in relation to a charge. Chadwick J did the same ın In re Porthase Clothing,” 


.. I think, that where property 1s comprised ın a prior fixed charge it 1s not that 
property, but only the equity of redemption in that property, that can be said to be 
comprised in or subject to the subsequent floating charge.” 


Although not totally indefeasible, there is the possible argument that Chadwick J 
used “equity of redemption” here in reference to the chargor’s equitable right to 
redeem his property free of the chargee’s rights rather than the chargee’s ownership. 
Thus although the legal title to the property remained with the chargor, the 
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chargor was only entitled to grant a subsequent charge over its right to redeem the 
property free of the first chargor’s rights over it. Nevertheless, any argument that 
Lord Hoffmann too referred to the “equity of redemption” in this manner is dis- 
pensed with in the very next sentence where his Lordship appears to describe the 
“equity of redemption” as “the right to retransfer of the assets” when the debt is 
paid off” Again, it is not in the very nature of a charge for any ownership in the 
` asset to be transferred to the chargee. When nothing is transferred to the chargee 
upon the creation of the charge, what is it that the chargor seeks to “retransfer” 
through his so called equity of redemption? If the characteristics of a charge are 
as described by Atkin LJ and Professor Goode, then the “retransfer of the assets” 
that Lord Hoffmann refers to is a conceptual impossibility. 

Millett J himself in MC Bacon (No. 1) stated that “By creating the charge the 
company parted with nothing capable of being valued in monetary terms...” 
However, in Leyland Daf he states that “Assets subject to a charge belong to the 
charge holder to the extent of the amounts secured by them; only the equity of 
redemption remains the property of the chargor. . .”” This seems a diametrically 
opposite conclusion. If the chargor parted with nothing capable of being valued 
in monetary terms, how 1s it that it is suddenly left with nothing but the “equity 
of redemption”. 

This confusion over whether the chargee acquires any ownership in the 
charged assets seems to date back over a century. In In re Regents Canal Ironworks, 
a case that Lord Millett cited in his judgment in Leyland Daf, James LJ stated that 
charge ‘holders are creditors “to whom the [charged] property belong[s] with a 
specific right to the property for the purpose of paying their debts”.”” Whilst James 
LJ was right to state that the charge holder has a specific right to the property for 
the purpose of paying off the debt, the word ‘belongs’ seems a lapse. Whilst a 
charge holder has recourse to an asset to satisfy his debt in the event of default by 
the chargor, it can never be said that the asset belongs to the charge holder.® 

Another extremely concerning aspect of Leyland Daf is that Lord Millett refers 
to In re David Lloyd & Co.” as authority in his description of a charge. This case 
however, did not relate to a charge, but rather to, a mortgage. It is unclear whether 
this was a genuine mistake by Lord Millett or whether the reference was inten- 
tional. If it was the latter, then the question is whether his Lordship did indeed 
intend to abolish the distinction between mere charges and mortgages! 

The House of Lords seems to have treated the floating charge in this case as 
what Professor Goode refers to as a floating mortgage. A floating mortgage is 
wherein the mortgagee acquires ownership of the fund by way of security and, 
upon crystallisation, ownership of the individual components of the fund.” 





B UKHL 9, paragraph 29 
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However the parties in Leyland Daf certainly did not intend to create such a float- 
ing mortgage. Again, the result of the decision is that the distinction between 


mortgages and charges seems in jeopardy. 
SEPARATION OF ASSETS 








There is no doubt that the advent of insolvency results in the separation of the 
company’s assets into two funds — these are firstly, assets subject to personal inter- 
ests of creditors, and secondly, assets subject to proprietary interests of creditors. 
The former, as Lord Hoffmann rightly observes in Leyland Daf is held in a statu- 
tory trust for the benefit of the unsecured creditors™ These are the ‘free assets’. 
The latter are indeed the ‘charged assets’. There is no problem with the argument 
so far in relation to the separation to this extent. What follows however, in the 
view of the House of Lords, that the latter fund subject to the charges (that are 
not mortgages) belongs to the charge holders is what seems, as argued above, illo- 
gical. The assumption that these funds no longer fall within the company’ estate 
is where the problem lies. For it is this assumption that leads the House of Lords to 
hold that “assets” in s. 175(2)(a) refers only to ‘free assets’ and thus liquidation 
expenses are only payable out of them. If we accept that the charged assets at no 
point could conceivably have left the insolvent’ estate, then “assets” in this subsec- 
tion must necessarily include the charged assets which consequently must be 
available for payment of liquidation expenses. 

There is however, one difficulty. The most forceful argument in the entire 
judgment comes in paragraph 73 where Lord Millett states that, 


Once the words [“the assets of the company being wound up”] are extended to 
include assets charged in favour of a third party by way of security it 1s difficult to 
see why they include assets subject to a floating charge but not a fixed charge. 


If all charged assets never leave the Company’ estate, it is certainly arguable that 
assets subject to fixed charges should also not be removed from the fund consti- 
tuting ‘the Company’ assets’. On that basis, under s. 175(2)(a) and s. 115, liquidation 
expenses as well as preferential debts should be payable out of the assets subject to 
fixed charges. Indeed there is no statutory section that requires fixed charge assets 
to be exempt in this way. The question of whether preferential debts were payable 
out of fixed assets was determined by Tomlin J in In re Lewis Merthyr Con- 
solidated Collieries” where he interpreted the words “any assets coming to the hands 
of the receiver” (out of which preferential debts are payable) from s 209 Compa- 
nies (Consolidated) Act 1908 stating, 


It seems to me that you do have to put some limitation upon the phrase “any assets,” 
because it obviously cannot mean “any” assets. But 1f you are bound to introduce 
some limitation, the question is whether that is the proper lumitation, and reading 
the section as a whole, I feel no doubt myself that the limitation which ought to be 
introduced is the limitation of “assets coming to the hands of the receiver or other 
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person taking possession subject to the floating charge,” or some such words as that.” 
(Emphasis added) 





Although logically and statutorily there seems no reason why the 4ssets of the 
company’ do not include fixed charged assets for the purpose of paying preferen- 
tial debts and liquidation expenses, it seems that judges over the years have been 
motivated mainly by policy considerations. There are certain reasons why fixed 
charges should be treated differently and given absolute priority. Lenders require 
an instrument such as a fixed charge affording such priority in order to encourage 
them to lend to companies on the verge of insolvency. Any new money offered 
by the lender who takes a fixed charge in return, often makes the difference 
between solvency and insolvency of the company. Staving off insolvency in turn 
benefits all other creditors including preferential creditors.* The provision of 
such an incentive to lenders is alone, perhaps, sufficient justification for the prior- 
ity afforded to fixed charges. It may therefore be argued that the exception 
afforded to fixed charges is sumply by way of an exception — to argue that it is in 
fact by way of a rule that charged assets belong to the charge holder would be 
wrong. The House of Lords, in treating this as a rule, have allowed floating charge 
holders the same treatment as fixed charge holders, for which there seems no pol- 
icy justification. This is because, while fixed charges are specific to the charged 
assets, floating charges generally cover the entire undertaking. Lord Millett him- 
self acknowledges ın Leyland Daf the difference between fixed and floating 
charges ın policy terms: 


By making it very difficult for businesses to raise money on the security of their 
assets, [allowing preferential debts to be paid out of assets subject to a fixed charge] 
would also have been contrary to the interests of both lenders and borrowers. But 
the development of the floating charge, which enabled a company to grant a charge 
over the whole or substantially the whole of its undertaking ... changed the 
picture... It enabled the charge holder to withdraw all or most of the assets of an 
wsolvent company from the scope of the winding up and leave the liquidator with 
little more than an empty shell and nothing with which to pay preferential debts”.*° 


There is thus a very distinct policy justification in allowing preferential debts to 
be paid out of the floating charge holder’ assets but not the fixed charge holder's. 
The above passage also demonstrates Lord Millett’: recognition of the difficulties 
that preferential creditors face in not being able to be paid out of assets subject to 
floating charges that cover the entire undertaking generally. But for some 
unknown reason, this sympathy does not extend to a liquidator. If Lord Millett 
sees the injustice in preferential debts not getting paid as a result of a floating 
charge holder exhausting all of the company’s assets in the satisfaction of his debt, 
why 1s it not unjust that, as a result of his Lordship’ decision in Leyland Daf, the 
liquidator faces the very same plight? Could the answer be that this was Parlia- 
ment’ intention? This leads us nicely to the next section. 





23 p 505. 
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POLICY ISSUES 





As noted earlier, one of the main reasons for overruling Barleycorn was that the case 
resulted in the so called “absurd and unjust” claims by liquidators for payment of 
litigation expenses incurred in challenging floating charges out of the same charge 
holder’ assets.” In Re Floor the Court of Appeal reaffirmed Millett J 
decision in MC Bacon (No. 2)” that costs of litigation were not recoverable as 
liquidation expenses ın a winding up. The issue has however been finally settled 
to the contrary by Parliament through an amendment to the Insolvency Rules 
1986.” This amendment by Parliament however was prior to Leyland Daf when 
Barleycom was still good law. Thus the enactment must unquestionably have been 
made by Parliament on the basis that liquidation expenses were payable out of 
assets subject to a floating charge. 

This proposition receives further support from none other than Millett J him- 
self in MC Bacon (No. 2): 


Parliament must be taken to have re-enacted [Sections 115 and 175(2) Insolvency Act 
1986 and the opening words of of r. 4.218(1)].. . with full knowledge of the decision 
in In re Badeycorn Enterprises Ltd. [1970] Ch. 465. In my judgment, the word “assets” 
where it appears without qualification, and even the phrase “the company’s assets” in 
the present statutory provisions, must be given the meaning which they bore in 
those which they replace, and accordingly include the floating charge assets.” 


Parliaments decision to amend r. 4.218 of the Insolvency Rules in 2003 must defi- 
nitely have been with the intention to increase the funds available to the liquidator 
for bringing legal proceedings challenging antecedent transactions, by allowing 
these expenses to be paid (as they were at the time of the enactment), out of the 
assets subject to floating charges. On this basis, the House of Lords decision ın 
Leyland Daf is manifestly against Parliament's intention. 

Lord Hoffmanns statement in Leyland Daf that, “the debenture-holder has no 
interest in the winding up” and therefore should not be required to contribute to 
the winding up expenses also merits scrutiny. There are in fact definite ways in 
which a floating charge holder benefits from the duties performed by a liquidator. 
To begin with, recoveries from certain claw-back provisions in the Insolvency 
legislation go to feed floating charge holders. Post-petition dispositions from the 
insolvent’s estate, if successfully recovered by the liquidator under s. 127 Insol- 
vency Act 1986 will form part of the ‘Sassets of the company’ and thus fall within 
the scope of the floating charge as held in Mond v Hammond Suddards (No. 1).** It is 
however arguable that Leyland Daf will have in effect overruled this decision by 
altering the meaning of Assets of the company’. Secondly, amounts recovered 
under s$. 212 Insolvency Act 1986 misfeasance actions will be caught within the 
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scope of floating charges as decided in Re Anglo-Austrian Printing and Publishing 
Union.» Again the effect of Leyland Dafon this established practice is unclear. 

Another result of Leyland Dafis that while liquidation expenses will no longer 
be payable out ofa floating charge holders assets, expenses incurred by an admin- 
istrator in an administration will be, under Schedule B1, paragraphs 99 and 70 
inserted by the Enterprise Act 2002. The result is that henceforth administration 
will be the clear choice over liquidation for preferential creditors and liquidators. 
If the liquidator is of the view that there are possible actions challenging antece- 
dent transactions, such as, for undervalue transactions or voidable preferences, the 
liquidator will choose to convert the liquidation into an administration. Thus 
even in cases where there is little or no prospect of the company being rescued, 
we could find administration being preferred to liquidation. This does seem a 
rather perverse outcome. 

Whilst administration will be the preference of certain parties, liquidation will 
likewise be preferred by floating charge holders even when there is a possibility of 
rescue. Apart from the clear benefit of liquidation expenses not being payable 
out of the floating charge holder's assets in a liquidation, the decision in Re Toshoku 
Finance” offers further benefits to charge holders. In this case, the House of Lords 
including Lord Hoffmann held that corporation tax liability for chargeable gains 
on disposal of the company’s assets were payable as liquidation expenses under r. 
4.218(1)(m) of the Insolvency Rules 1986. At the time of the decision, of course, 
the result was that the tax liability was payable out of assets subject to floating 
charges. However, following Leyland Daf this expense will add to the liquidator’s 
woes as it will be payable only out of the ‘free assets’ which are unlikely to be 
sufficient to pay the liquidators remuneration in the first place. Floating charge 
holders will be tempted to take advantage of this by petitioning for a winding- 
up even when rescuing the company is a clear possibility. This goes against Parlia- 
ment’s intention of facilitating a rescue culture. 

A possibly unintended consequence of Leyland Daf seems to be that unsecured 
creditors are to benefit at the expense of the liquidator through the elevation of 
the ring-fencing provision in s. 176A Insolvency Act 1986 inserted by the Enter- 
prise Act 2002. This requires a certain prescribed amount” of assets to be set 
aside for the benefit of unsecured creditors. This ring-fenang takes place from 
the assets available for payment of floating charge holders, whose charges were 
created after 15 September 2003. Prior to Leyland Daf, the liquidator would have 
been paid before the ring-fencing of the floating charge holder's assets out of those 
assets. Now however, although the liquidator can recoup his expenses of realising 
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34 See also Selvam, New onder for distributions. a question of property not priority, IL & P, 2004, 20(3), 102-104. 
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the ring-fenced assets out of those assets, the overall liquidation expenses will 
only be payable out of the ‘free assets’ which will include any surplus from the 
charged assets after payment of the charge holders The ring-fencing will thus 
result in the unsecured creditors eating into any surplus amount that would have 
otherwise contributed towards the ‘free assets’. This correspondingly reduces the 
amount available for payment of the overall liquidation expenses. 

An important result of the decision 1s that the floating charge has become a far 
more powerful instrument than it has been accepted to be in commercial practice 
for decades. Although future security agreements will take into account this new- 
born power of the floating charge, many lenders currently holding floating 
charges who never bargained for such a powerful security interest will be unjustly 
benefited. There 1s no question that companies that granted floating charges over 
their assets in the past would have taken a different view had they realised that by 
granting the charge they would ın effect be transferring their assets out of the 
company, leaving them only with an equity of redemption in the event of their 
insolvency. Nevertheless, it will not be the borrower who will face the real brunt 
of this injustice but rather, the liquidator in the company’s winding up. In practical 
terms it is difficult to see how liquidators will get paid in the future and it is likely 
that we will see far less litigation challenging antecedent transactions because of 
the unavailability of funding. 


CONCLUSION 


It is beyond doubt that Parliament passed the Enterprise Act 2002 on the basis that 
the Lssets of the company’ included assets subject to a floating charge. There is 
ample evidence of this in provisions inserted by the Act. For instance, s. 16A(6) 
inserted by the 2002 Act, describes the company’s net property’ as, “the amount of 
its property which would, but for this section, be available for satisfaction of 
claims of holders of debentures secured by, or holders of, any floating charge cre- 
ated by the company.” Further, Sch. B1 para 70(2) inserted by the 2002 Act refers 
to the realisations of the assets subject to the floating charge as “property of the 
company”. To read “property of the company” here and “assets of the company” 
in s. 115 as meaning different things seems irrational. A company’s property must 
necessarily constitute its assets too. There would be little logic in the argument 
that charged assets, whilst still constitutng the company’s property’ under para 
70(2), nonetheless belong to the charge holder and do not fall within the company’s 
assets’ under s. 115. It is also important to note that there is no provision ın the 
Enterprise Act for assets subject to fixed charges to be included in the company’s 
assets which demonstrates Parliament’s for them to be excluded as they always 
have been. Therefore there was no reason for Lord Millett to have sought to jus- 
tify this exclusion of assets subject to fixed charges from the company’s assets, on 
the basis that charged assets, per se, do not belong to the company. 

There seems also no policy justification for expenses incurred in an adminis- 
tration being treated so differently from expenses incurred in a liquidation. There 
is no question that the inclusion of litigation expenses in r 4.218 of the Insolvency 





38 [2004] UKHL 9, para 73. 


842 © The Modem Lew Review Limited 2004 


Vyjay S. V. Selvam 








Rules was to increase the funds available to liquidators to challenge antecedent 
transactions. This again, as noted above, was done on the basis of the law is it stood 
prior to Leyland Daf, that assets subject to floating charges would be available for 
payment of these expenses. This amendment to the Insolvency Rules follows a 
great deal of deliberation on the point. Notably, in a study conducted by Milman 
and Parry” in their Insolvency Lawyers Association funded research of 1997, it 
was discovered that in cases where it appeared to liquidators that there was a cause 
of action under ss. 238, 239, 245 and 423 between 33 per cent and 50 per cent of the 
office holders said that they instituted proceedings rarely. The reason in around 60 
per cent of the cases was lack of funding. Parliament’ effort to remedy this diff- 
culty has now been nullified by the House of Lords. 

The decision has also unsettled various other aspects of insolvency law and 
reversed numerous decisions. By way of example, Re Portbase Clothing’ has been 
fevcticd to (he salen dar ir Held dor the gaat cts Goel TAR t a 
floating charge results in the liquidation expenses being payable ahead of the fixed 
charge holder, Mond v Hammond Suddards (No. 1)” too has perhaps arguably been 
reversed to the extent that it held that recoveries under s. 127 for post-petition 
dispositions of the company’s assets, go to feed the floating charge holder. It would 
be tempting to argue that a great deal of insolvency litigation may be anticipated 
in order to clarify the law. However, this too would be unlikely because of fund- 
ing difficulties noted above. To add to these problems, we are now also left ques- 
tioning the very basic differences between charges and mortgages. In these 
circumstances, legislative clarification perhaps offers the only solution. 
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INTRODUCTION 


Tort law is a remarkably dynamic subject. The overall picture is in a state of rapid 
flux, so that topics which dominated the scene ten or twenty years ago — such as 
recovery for pure economic loss — are now scarcely discernible in the background, 
while other, previously rather marginal, issues — such as actions for wrongful con- 
ception — have taken centre stage. One subject, however, consistently maintains its 
position in the foreground of the canvas: the liability of public authorities. 
Attempts to explain this might highlight the practical importance of the topic, 
the complexity of the issues involved, and the degree of overlap with rapidly 
changing areas of public law and human rights law. In any case, a subject of such 
consistent contemporary significance cries out for the in-depth treatment that 
only a monograph can provide. Works from ten or twenty years ago still contain 
much of value,’ but the pace of change means that the publication of a new book 
on the topic by Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study? 
is to be welcomed. 

The scope of State Liability is broad, in two ways. First, Fairgrieve does not limit 
his analysis to the liability of state organs in tort: all sources of compensation for 
administrative wrongdoing are considered. Secondly, the book looks at English 
and French law in equal measure. This is, then, truly a work of compantive law. 
Therein lies both its strength and its weakness. From the perspective of the 
‘domestic’ lawyer — whether French or English — the particular appeal of such a 
study is the way in which it extends and enriches the Supply of solutions’ available 
to difficult problems arising in one’s own legal system,” whilst also revealing the 
degree to which domestic legal principles either coincide with or diverge from 
those of another system. All round, important lessons can be learned. The draw- 
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back is that the treatment of one’s own system inevitably lacks the depth that 
would be possible in a work considering that system alone. That is not to say, 
however, that a comparative study of this kind is incapable of providing what 
might be termed ‘interna? insights into domestic law. On the contrary, for the 
most part the exposition of English law in Fairgrieve’s book is valuable in its 
own right, and not only as an aspect of a broader, comparative, exercise. Since this 
review is by an English tort lawyer, the focus will be on identifying the ways in 
which Fairgrieve advances our understanding of the English law of state liability, 
both ‘internally’, by his own treatment of the topic, and externally’, by offering, 
through his comparative analysis, a new perspective which enables us critically to 
illuminate the issues involved.* 

Before we turn to the substance of this analysis, some general comments can be 
made. Since different legal systems categorise things differently, comparative stu- 
dies are inevitably bedevilled by problems of taxonomic incommensurability. 
Pairgrieve meets the challenge, however, and the division of the core of the book 
into three chapters covering public law unlawfulness and liability in damages, the 
move beyond illegality to liability for fault, and liability for lawfully caused loss is 
both imaginative and effective. Other chapters deal with causation, actionable 
damage and assessment of damages, and alternative means of redress. There is also 
an overview at the beginning, a comparative conclusion at the end, and an appen- 
dix containing English translations of key French decisions in this area. The 
research that has gone into the book is most impressive. Fairgrieve has delved dee- 
ply into the literature of both systems, and also draws upon interviews with prac- 
titioners, representatives of public authorities and civil servants. The result is a 
work of real gravitas, which will prove a rich resource for future researchers in this 
field. Fairgrieve also has a very sure touch. On the English side, this reviewer was 
unable to identify any real errors, though Fairgrieve’s suggestion (p 82) that a 
Court of Ap Appeal decision concerning highways, Larner v Solihull Metropolitan Bor- 
ough Council,” casts doubt on the strict approach to liability adopted by the House 
of Lords in Stovin v Wise® fails to take account of the distinction between failure to 
exercise a statutory power and failure to exercise a statutory duty.’ Unlike Stovin, 
Lamer concerned a statutory duty,’ and Lord Woolf CJ was at pains to distinguish 
cases ‘where a statutory body has merely a power and where it is under a statutory 
duty’? Lord Woolf also remarked that the position had been accurately summarised’ 
by Lord Hoffmann in the earlier decision.” It is only fair to point out, however, that 
Gorringe v Calderdale Metrolitan Borough Counci! — a decision of the House of Lords 
handed down after the book's publication — appears to do away with the power/ 
duty distinction, and to support Fairgrieve's contention that the reasoning in 
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Lamer was inconsistent with the reasoning of the majority in Stovin? A couple of 
other minor criticisms can be made. The coverage of one or two aspects of the 
English law is rather meagre, even for a comparative study. For instance, the dis- 
cussion of the merits of the policy-operational distinction (pp 59—63) is insightful, 
but no attempt is made to consider the way in which the distinction, or its succes- 
sor — the justiciability requirement — have actually been applied in the English 
courts. Another quibble is that Fairgrieve does not provide a convincing justifica- 
tion for his decision to consider nuisance, but to omit discussion of other nomi- 
nate torts frequently invoked against public authorities, such as those concerning 
intentional interference with the person. The author's explanation is that he has 
focused on the ‘most prominent’ causes of action (p 101), but it is surely arguable 
that the systematic use of the trespass torts to vindicate rights in police misconduct 
cases is of more significance in this context than the incidental impact of private 
nuisance actions against public authorities. Finally, systems of headings and sub- 
headings based on ever-extending series of numbers (2.1, 2.1.1, 2.1.2, 2.1.2.1 etc) are 
singularly unappealing, particularly when ~ as here — they are used as the basis for 
cross-referencing. These are, however, minor flaws, which in no way diminish the 
significance of the contribution State Liability has made to scholarship in this area. 
The issues raised by governmental liability are complex and multidimensional, 
but there are three perspectives from which we might approach the topic: a public 


law perspective; a private law perspective; and a legal politics perspective. Each of 
these three perspectives will be considered in turn. 


PUBLIC LAW PERSPECTIVES 


Looked at from a public law viewpoint, perhaps three issues stand out as far as the 
liability of public authorities is concerned: whether it is necessary to adopt special 
principles, over and above the usual private law mechanisms; the relationship 
between illegality and liability; and the degree to which the courts should draw 
upon the relevant statutory framework when resolving cases in this area. The 
French experience is most illuminating on the second of these three questions, 
and Fairgrieve focuses his analysis accordingly. The other two issues are dealt with 
only in passing, but here too there are valuable insights. 

One of the most obvious contrasts between the French and English legal 
systems concerns the public law/private law divide. In France, revolutionary 
ideology resulted in a ngid division between public and private law, since review of the 
legality of administrative action by the ordinary courts was regarded as unaccep- 
table. In England, on the other hand, the influence of the Diceyan principle of 
equality before the law meant that it was special treatment of state organs that 
was taboo. And when it comes to governmental liability the contrast at a proce- 
dural level is certainly stark: ifan English public authority is sued for damages, the 
case goes before the ordinary courts, whereas in France such actions are the 
province of a specialised system of administrative courts. In substantive terms, 
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however, the contrast is less clear-cut. Although some commentators have urged 
the English courts simply to apply ordinary tort principles in public authority 
cases,” hitherto they have not done sa. True, the problem of discretionary deci- 
sion-making is no longer to be resolved by reference to public law notions of 
illegality, but instead by the application of private law breach of duty principles.“ 
Moreover, in its recent decision in Gorringe v Calderdale Metropolitan Borough 
Councif* the House of Lords made it clear that a common law duty of care could 
not be imposed on a public body simply because a statutory duty or power existed 
— in the absence of a claim for breach of statutory duty simpliciter, common law 
redress would depend upon the public authority doing acts, entering into 
relationships or undertaking responsibilities which would give rise to negligence 
liability under ordinary principles. However, although these developments 
undoubtedly mark a shift towards analysis by reference to ordinary private law 
principles, the process of assimilation is far from complete. A public authority 
defendant can still rely on an argument from justiciability unavailable to private 
parties, whilst at the ‘fair, just and reasonable’ stage of the duty inquiry the courts 
have tended to protect state organs from liability by invoking public policy con- 
siderations which eather apply only to public bodies, or are given extra weight in 
public authority cases. 

Similar policy concerns have influenced the development of French law in this 
area, though, as will be seen, they play out ın rather different ways. Interestingly, 
though, the French do without a justiciability bar. Indeed, Fairgrieve points out 
(at pp 111—112) that when it comes to the liability of the admunistrative police, the 
French courts have — paradoxically — applied a more stringent standard to plan- 
ning activities (réglementation) than to the execution of those measures (the stan- 
dards being ordinary fault and serious fault, or faute lourde, respectively). However, 
he considers it unlikely that ‘notions of justiciability’ can be expunged from the 
English law of state lability (pp 61-63). When one bears in mind the powerful 
arguments from institutional competence and the separation of powers,” it does 
indeed appear that some kind of justiciability restriction is bound to survive. The 
practical significance of the bar is pretty limited, though. Whilst the policy/opera- 
tional dichotomy could bite relatively low down the decision-making scale, it 
would appear that the criterion of justiciability excludes only a small category of 
determinations at the top of that scale. Moreover, justiciability is not a quick fix 
for the public authonty defendant seeking summary dismissal of a claim. As Fair- 
grieve says (at p 62), the courts will need to look closely at the factual basis of 
claims to ascertain whether it is appropriate. . . to reassess a particular administra- 
tive act in a negligence action’. This is because the court needs to know why the 
decision under attack was made before it can decide whether it is justiciable or 
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not. It does not necessarily follow, however, that — as Fairgrieve suggests — a full 
trial will be required, since under the Civil Procedure Rules evidence can now be 
introduced in support of applications for strikeouts or summary judgment.” 

Fairgrieve is prepared to accept, then, that to a limited extent special rules are 
required to deal with the problem of governmental liability, even if he muddies 
the waters somewhat by remarking (at p 63) that justiciability should not be per- 
ceived as a tool for demarcating a broad judicial “no go” area’. (Well, perhaps not a 
broad ‘no go’ area, but surely a ‘no go’ area none the less?) But the deeper question 
of the extent to which a special liability regime is appropriate is left unanswered. 
Is it correct to say that at the core of the problem lies ‘the failure of our law to 
generate a distinctive corpus of public law governing the delictual liability of 
public authorities?” Or, on the contrary, do ‘the existing principles of the com- 
mon law of negligence, intelligently applied, contain all that is needed for sensible 
outcomes?” Despite the jurisdictional peculiarities (to an English observer) of 
the French system of state liability, it would appear that, by and large, the substan- 
tive rules mirror those at private law.” And when one bears in mind that the trend 
in this country is away from reliance on public law concepts, and that privatisation 
of governmental functions has blurred the public/private distinction in any case,” 
the integrationist model of public authority liability looks both more realistic and 
more attractive. Complete fusion of the two is, however, unlikely, since the 
unique responsibilities of government require the imposition of special liabilities, 
as well as an element of special protection. All in all, the current balance looks 
about right 

‘The same may not be true as regards the relationship between illegality and 
liability. There are two sides to the coun: is public law illegality necessary for liabi- 
lity to be imposed, and is ıt sufficient. Traditionally, English law has answered the 
former question affirmatively, and the latter one negatively. Changes are, however, 
afoot. Claimants who sue public authorities need no longer establish that the deci- 
sion under attack was irrational, or Wednesbury unreasonable. Instead, the difficul- 
ties surrounding discretionary decision-making are to be accommodated at the 
breach of duty stage of the negligence enquiry.” Fairgrieve applauds the aban- 
donment of the irrationality restriction, on three grounds (pp 4445): that it 
severely limited the scope for actions against government, that it excluded claims 
based on violation of procedural safeguards; and that ıt gave nse to delimitation 
difficulties, since it was only appropriate in cases where an authority was sued for 
its exercise of a peculiarly public function, as opposed to a routine task of a type 
also performed ın the private sector (driving a dustbin lorry, for example). The 
strength of these arguments is questionable. For example, the delimitation issue 
does not appear to have given rise to problems in practice, and, besides, any 
difficulty in that regard has not gone away, since the courts are under instructions 





17 ee ea ena ae Geen ey cere mee 
909, 935-937 per May LI. 

18 A Maon, Neghgence and ticTaabsliey of PablicsAuthonaes (1998) 2 Edin LR 3, 4. 

9 SH Bailey and M. J. Bowman, Public Authonty Negligence Revisited? gee CIJ 85, 131 

20 C Harlow, ‘State Liability: Problem Without Solution’ (1996) 6 NJCL 67, 

21 tbid, at 71-72. 

22. Barrett v Enfield London Borough Council [2001] 2 AC 550 


848 © The Modem Lew Renew Lumted 2004 


Donal Nolan 





to treat public authorities with kid gloves at the breach stage, an injunction pre- 
sumably only intended for cases where the conduct under scrutiny is of a pecu- 
liarly ‘public’ nature. Furthermore, Fairgrieve himself undermines the contention 
that removal of the irrationality precondition has significantly liberalised the law 
when he identifies (p 50) elements of convergence between the competing public 
law and private law notions of unreasonableness. None the less, Fairgrieve’s 
antipathy towards an a priori duty restriction based on irrationality seems justi- 
fied. A suitably sensitive breach of duty approach 1s a more appealing solution in 
conceptual terms, while the practical advantages of the duty route have been 
wiped away by the CPR, which broaden the scope of preliminary review to 
encompass the breach of duty issue.” 

Unfortunately, however, there is still one loose end to be tied up in this regard, 
namely the matter of statutory authority, a cloak which protects public authorities 
from tort liability where their actions fall within the ambit of the discretion con- 
ferred on them by Parliament. There is an easy way round this hurdle, however. 
Since it 1s presumed that the legislature has not authorised careless conduct, proof 
of negligence divests the public body of its protective cloak. The result is that 
public law illegality remains a notional prerequisite of private law liability, but 
that the claimant’s success in private law commands the necessary public law 
conclusion. 

In the end, then, the shift away from public law concepts has not completely 
broken the link between invalidity and liability. But that connection can be sev- 
ered in another way, by subjecting public authorities to no-fault liability. As Fair- 
grieve demonstrates in a fascinating chapter entitled ‘Lawfully Caused Loss’, this is 
an area where lessons can certainly be learnt from the French experience. Two 
distinct principles underpin most no-fault lability in French administrative law 
—risk and égalité devant les charges publiques, or equality before public burdens.” The 
risk principle requires that compensation be provided for loss caused when risks 
inherent in certain state activities materialise, while the equality principle requires 
that compensation be provided to citizens called upon to bear more than an equal 
share of a burden imposed for the common good. The principle of risk has 
resulted in compensation for damage resulting from the explosion of a military 
munitions dump, the use of police firearms, and liberal prison regimes. A sub- 
category concerning risks arising out of assistance in public service activities cov- 
ers injuries sustained by public employees, conscripts on military service, and res- 
cuers whose actions could in theory have come within the scope of a local 
authority’s public safety duties. The most important aspect of the principle of 
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equality has been liability for lawful administrative acts: examples include com- 
pensation for the refusal by the authorities to evict trespassers and to tackle sailors 
blockading ferry ports, both decisions having been taken on public order 
grounds. Fairgrieve 1s at pains to emphasise that the French courts have placed 
tight controls on the operation of these principles, and that surprisingly few suc- 
cessful claims have been made. He also makes the point (p 154) that the no-fault 
liability regime is somewhat confused. None the less, the French approach does at 
least appear to be based on solid doctrinal foundations — rooted, once again, in the 
revolutionary tradition — which is more than can be said for the mishmash of sui 
generis liability rules (such as the Rylands v Fletcher principle) and ad hoc compen- 
sation schemes (such as those for vaccine damage and criminal injuries) to 
be found on this side of the Channel. Nor 1s the French system of spreading 
social risks unique: German law recognises a sumilar principle of Aufopferung, or 
Sacrifice’, which can be invoked by catizens who are made to bear an exceptional 
burden (Sonderopfer) for the general good. 

Might English law one day recognise a general principle of liability for dispro- 
portionate burdens? Such a development looks a long way off, not least because, 
in the English legal system, the rules governing state liability fall squarely within 
the province of ordinary private law. However, recent movement in and around 
the law of nuisance suggests that we ought not to write off the possibility alto- 
gether. For example, the increasing willingness of the courts to award damages in 
lieu of an injunction where the defendant’s activity 1s of particular social utility” 
undermines the rationale of the defence of statutory authority, a significant obsta- 
cle in the path of such a principle. Furthermore, the influence of human rights law 
may prove decisive. In a passage of bis judgment in the Court of Appeal in Marcic 
v Thames Water Utilities Ltd strongly reminiscent of the égalité principle, Lord Phil- 
lips MR suggested that where an activity carried out in the interest of the com- 
munity as a whole resulted in undue interference with individual interests, failure 
by the public authority in question to compensate those affected might amount 
to a violation of the right to private and family life enshrined ın article 8 of the 
European Convention.”’ Fairgrieve inserts a note of caution by adverting to the 
debate amongst common lawyers as to the desirability of a broad principle of 
liability for lawfully caused loss, and by identifying the potential drawbacks. 
None the less, ıt is difficult to disagree with his conclusion (p 163) that the current 
piecemeal approach does little for legal certainty or consistency. 

When it comes to the mirror image issue — whether a delictual remedy arises 
whenever illegal governmental action causes harm — there is also a clear difference 
of approach between the French and English systems. In France, there is a general 
entitlement to recover damages for loss caused by wWlegal conduct on the part of a 
public body, although Fairgrieve demonstrates (pp 30-35) that, far from being a 
fundamental principle of French administrative law, the equivalence of illegality 





26 See eg Dennis v Mimstry of Defence [2003] EWHC 793 (QB) (unreported) 

27 [2002] EWCA Civ 64, [2002] 2 WLR 932 at [113H117} See also the comments made by Lord 
Nicholls in the House of Lorde [2003] UKHL 66, [2003] 3 WLR. 1603, at [MH45] (The minority 
who suffer damage and disturbance as a consequence of the inadequacy of the sewerage system 
ought not to be required to bear an unreasonable burden’). 
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and fault is a relatively recent phenomenon. We can perhaps detect in the modern 
French approach the influence of the civilian ideal known as the Rechtstaat — a 
system of government in which all state conduct is subject to a principle of legal- 
ity, violations of which are actionable at the suit of those affected. In England, by 
contrast, it is well-established that there is no general right to damages for harm 
caused by an ultra vires act — the individual affected must prove that the facts give 
rise to a private law cause of action.” None the less, there are a number of strands 
of development which suggest that English law may be inching towards the 
Rechtstaat ideal. Public officers who knowingly or recklessly exceed their powers 
can be sued for misfeasance in public office by anyone to whom damage was a 
probable and actual consequence, though — as Fairgrieve points out (p 51) — the 
focus on the defendant's mental element means that in this cause of action unlaw- 
fulness per se is insufficient.” Furthermore, Fairgneve shows (pp 51-56) how the 
influence of Community law and the passage of the Human Rights Act 1998 may 
impact on the relationship between illegality and fault, and makes the point 
(p 259) that increasingly the ombudsmen — and even the government itself — 
appear to accept that compensation should be provided for loss caused by malad- 
ministration. 

These developments provide support for John Belfs contention that the trend 
in English law is away from the traditional model, whereby a distinction is drawn 
between a primary duty to achieve administrative outcomes and a secondary duty 
not to cause loss in the process, towards a single-duty model along French lines.” 
But is this tendency to be welcomed? Fairgrieve notes (p 57) the concern that a 
general principle of liability for illegal conduct would result ın a vast extension of 
liability, an inhibition of administrative activity, or a scaling back of the scope of 
ultra vires. Moreover, by re-introducing reliance on public law concepts in private 
law damages actions, such a principle goes against the grain of recent House of 
Lords jurisprudence. A final difficulty concerns the causal link required in such 
cases. Fairgrieve ably demonstrates (pp 183-187) how the French courts have used 
causation to restrain the extensive liabilities that might otherwise flow from the 
iWegality/fault equation. One of the most important causal control mechanisms is 
the substitution of motives and legal basis procedure (substitution de motifs ou bases 
légales), under which the judge is able to modify the basis on which an impugned 
decision was made, thereby demonstrating that it could have been made lawfully, 
and hence precluding an award of damages (since the illegality was not a but-for 
cause of the complainant's loss). Interestingly, an echo of this procedure was heard 
in Stovin v Wise,” where Lord Hoffmann suggested that irrationality was a mini- 
mum precondition of liability in cases concerning failure to exercise a statutory 
power, but made it clear that the issue when the irrationality precondition was 
considered was not whether the actual behaviour of the public authority was irra- 
tional, but whether failure to exercise the statutory power in the circumstances 





28 Dunlop v Woollahma Municipal Council [1981] 2 WLR 693 

29 See further on this cause of action, State Liability 87-95, A. Grubb (ed), The Law of Tort (London: 
Butterworths, 2002), paras 17.47—17 58. 

30 ‘Introduction’ ın Fairgrieve, Andenas and Bell, n 25 above, xix-xx 

31 [1996] AC 923. 
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was necessarily irrational It followed that even if the authority's omission resulted 
from, say, a mere oversight, it could avoid hability by showing that there were alter- 
native, hypothetical grounds on which ıt could rationally have failed to act.” How- 
ever, the criticism levelled at this aspect of Stovin? suggests that English lawyers 
may find unpalatable the kind of reasoning required to keep a general principle of 
liability for unlawful conduct in check. It should also be noted that Lord Hoff- 
mann’s irrationality precondition does not survive Gorringe v Calderdale Metropolitan 
Borough Council* where the House of Lords dismissed the notion that a failure to 
exercise a statutory power could in itself give rise to liability at common law. 
The final issue, from a public law perspective, is the extent to which the courts 
ought to draw upon the relevant statutory framework in resolving governmental 
liability cases. Most commentators are sceptical about reliance on the statutory 
background, arguing that it 1s difficult, if not impossible, to tell whether Parlia- 
ment intended breach of a particular duty to sound in damages at common law. 
According to Sir Anthony Mason, one beneficial aspect of basing public author- 
ity liability on breach of the general duty of care is that it eliminates the ‘barren 
quest’ for a manifestation of legislatrve intention characteristic of the action for 
breach of statutory duty, and hence avoids the problems to which such an exercise 
gives rise.” None the less, the judiciary have frequently referred to the need to 
take the statutory framework into account, particularly when deciding whether 
it is fair, just and reasonable to impose a duty of care” And ıt does seem to be 
accepted that legislative intention has at least some role to play in these cases: a 
common law duty of care ought not to be imposed if it would be inconsistent 
with the authority's performance of its statutory duties and powers in the manner 
intended by Parliament, or contrary in any other way to the presumed legislative 
intention.” There have also been echoes in the negligence case law of the German 
concept of the protective purpose of the norm (Schuzzweck der Norm), whereby 
lability is denied on the ground either that the claimant was not a member of 
the class of people the statute was intended to protect, or that the statute was 
intended to protect the public interest, rather than individual private interests.” 





32 See Bailey and Bowman, n. 19 above, 114—115 

33 ibid, 115 (where the authors remark that Hoffmann’ reasoning, whilst perhaps appropmate in a pub- 
lic law context, 1s unsuitable where ‘the plaintiff 1s seeking compensation and must demonstrate 
that he or she has suffered harm that constitutes a violation of hus or her private law interests’) 

34 [2004] UKHL 15, [2004] 2 All ER. 326. 

35 Mason, n 18 above, 20-21 On the action for breach of statutory duty, see State Liability 36—41. 

36 See eg X (minors) v Bedfordshire County Council [1995] 2 AC 633, 739 per Lord Browne-Wilkinson 

37 Bailey and Bowman, n 19 above, 110, dting Stovin v Wise [1996] AC 923, 935 per Lord Nicholls See 
also Marcu v Thames Water Utilities Ltd [2003] UKHL 66, [2003] 3 WLR 1603, where the House of 
Lords refused to impose lability on a sewerage undertaker in nuisance on the grounds that to do so 
would be inconsstent with the statutory scheme established by the Water Industry Act 1991 Gor 
ringe v Calderdale Metropolitan Borough Council [2004] UKHL 15, [2004] 2 All ER 326 also appears to 
push legislatrve intention into the foreground ın these cases, noce the only way a claimant will be 
able to recover damages for failure to exercise a statutory duty will be via the tort of breach of 
statutory duty, in which Parliamentary intention 1s central to the analysis (as 1s illustrated by 
another recent decision of the House of Lords, Cullen v Chief Constable of the Royal Ulster Constabu- 
lary [2003] UKHL 39, J1 WLR 

38 For examples, see Grubb, n 29 above, para 1719 The protective purpose of the norm idea may also 
explain why the ambulance service can be liable for failing to respond to an emergency call, but the 
fire bugade cannot sec Kent v Griffiths [2001] QB 36, 52-53 per Lord Woolf MR- 
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The statutory framework was also the basis of the distinction previously drawn 
in negligence cases between statutory duties and powers, since it was argued that 
where Parliament had chosen to confer a power rather than to impose a duty, the 
grant of a discretion was an indication that the policy of the statute was not to 
create a right to compensation.” The counter-argument is that, while it may 
make sense to frame a statute in terms of powers rather than duties in order to give 
the public authority room to manoeuvre, it does not follow that the authority has 
an unfettered discretion as to whether to exercise the power or not. There is 
accordingly no reason why a public authority should not be subject to a common 
law duty of care in appropriate circumstances in relation to the non-performance 
of such powers.“ Perhaps the truth is that the rationale of the duty/power distinc- 
tion lay not in the degree of discretion Parliament conferred on the authority, but 
rather in the vexed question of liability for omissions. Where Parliament has 
imposed a duty, it seems reasonable to say that the positive obligation to act at 
common law is derived from the obligation to do so under the statute, but it is 
much more difficult to base a common law obligation to act on a statutory power, 
since the point of conferring the power is simply to enable the authority to do 
something that it otherwise could not do, such as to require an owner or occupier 
of land to remove or alter a fence, wall or bank that obstructs the view of users of a 
highway.“ Hence, it seems justifiable to say either that the mere failure to exercise 
a power is never actionable, or that it is only actionable where there is a public law 
duty to act, because not to do so would be irrational. The courts were, therefore, 
right to treat duty and power cases differently, but the justification for the distinc- 
tion lay, not in legislative intention, but in ordinary private law reasoning. It must 
be conceded, however, that Gorringe appears to mark the end of the duty/power 
dichotomy in negligence (since now neither the mere existence of a statutory 
power or a statutory duty can give rise to a common law duty of care), though 
the distinction remains alive in the action for breach of statutory duty, which by 
definition does not lie in cases concerning powers. 


PRIVATE LAW PERSPECTIVES 


From a private law perspective, current debates in English law concerning public 
authority liability centre on the relationship between the duty of care and breach 
of duty concepts, and on liability for omissions. In addition, Fairgrieve’s analysis 
points to the importance of seemingly more peripheral issues, including liability 
for the acts of third parties, defences, and assessment of damages. 

Fairgrieve is excellent on the way in which the English law of governmental 
liability has moved away from generalised duty of care restrictions, the most 
clear-cut example of this shift being the abandonment — in Barrett v Enfield London 
Borough Council — of the a priori irrationality requirement in cases concerning stat- 
utory duties, and its replacement with a hands-off approach at the breach of duty 





39 Stovin v Wise [1996] AC 923, 953 per Lord Hoffmann. 
40 Sutherland Shire Council v Heyman (1985) 157 CLR 424, 457—458 per Mason J. 
41 Highways Act 1980, s 79 (the provision at the heart of Stovin). 
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stage.” He takes the view that, although the House of Lords was ‘no doubt heav- 
ily influenced by the decision of the European Court of Human Rights in Osman 
v United Kingdom,® the ‘impetus for change also came from a purely domestic per- 
spective’ (p 78). Moreover, the fact that the House did not expressly rely on Osman 
precludes any argument (based on the Court’ partial retraction in Zv United King- 
dom**) that the decisions in question were ‘built upon foundations which have 
since crumble? (p 79). Writing elsewhere, Fairgrieve has shown that there are 
other examples in the recent case law of the shift away from duty.” Whereas pre- 
viously the courts have held that a duty ought not to be recognised because public 
servants were employed in difficult and delicate tasks, now the complexity of 
decision-making is to be taken into account at the breach level Similarly, the 
argument that difficulties in establishing a causal link in a certain type of case 
militate against imposition of a duty of care has been rejected. He concludes: 


The courts have thus undertaken a deconstruction of the duty concept, separating 
from it extraneous concerns and ensuring that issues which go to breach and causa- 
tion are addressed as independent elements of the liability equation.“ 


A particular strength of Fairgrieve’s analysis of the ‘deconstruction of duty’ 1s the 
way in which he connects this phenomenon to changes at the procedural level. In 
particular, he demonstrates how the efficacy of breach as a control mechanism has 
been enhanced by the Civil Procedure Rules 1998. A crucial difference between 
the CPR and the previous procedural regime is that evidence can now be adduced 
in support of a striking-out action or an application for summary judgment.” It 
follows that neglgence claims can now be dismissed at a preliminary stage on 
issues of fact (such as breach of duty), as well as issues of law (such as duty of care). 

Before we turn to consider the comparative aspect of this question, two further 
points should be made. The first 1s that the shift away from duty does not neces- 
sarily entail a significant expansion of liability.* Although some degree of liberal- 
isation is perhaps inevitable, the courts have emphasised that it will not be easy to 
establish negligence in a case concerning exercise of a statutory discretion.” As in 
breach cases concerning doctors and other professionals, there will be an element 
of judicial deference to expert opinion, and only decisions that fall outside the 
range of reasonable responses will attract liability (see pp 84-85). The other point 
is that the scope for shifting issues from duty to breach 1s not unlimited. For 
example, it would be impossible to deal with the justiciability issue at the breach 





42 [2001] 2 AC 550. See further Craig and Fairgnieve, n 23 above. 

43 [1999] 1 FLR 193 

44 | 2 FER 6 

45 D. Fairgrieve, ‘Pushing Back the Boundanes of Public Authority Liability’ in Fairgneve, Andenas 
and Bell, n 25 above, 485. 

46 ibid. 

47 Rule 245. 

48 Bailey and Bowman, n 19 above, 114 (irrationality and breach of duty issues are smular in cases 
involving discretionary deasions of public authorities). See also Craig and Fairgrieve, n 23 above, 
647-649. 

49 See eg Sv Gloucestershire County Council [2001] 2 WLR 909, 932 per May LJ (a court will not sub- 
stitute its view for that of the local authority unless the discretionary decision was ‘plainly wrong’) 
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stage, since the whole point there is that the court cannot — and should not — pose 
the breach of duty question. 

Because French law does not employ the duty of care mechanism, it is unsur- 
prising that French administrative law has historically placed heavy reliance on 
jaute as a means of controlling liability. Of particular interest in this regard is the 
concept of faute lourde, or serious fault. Fairgrieve comments on the difficulty of 
defining faute lourde, but cites a Commissaire du Gouvernement to the effect that what 
is required is a fault that is ‘flagrant’, and jumps out at you’ (pp 113-114). And he 
shows how — in a clear parallel with recent English developments — the French 
judiciary have applied this stricter test of fault to allay fears that they are treading 
on the toes of decision-makers exercising discretionary powers. The spheres of 
administrative activity subject to the faute lourde standard are those regarded as 
especially complex, difficult or delicate (p 114), and include police action and the 
exercise of regulatory functions. Fairgrieve also demonstrates the degree to which 
considerations of public policy underpin reliance on the standard of serious fault. 
For example, in a clear echo of the common law overkill argument, use of the 
stricter standard has been justified on the ground that application of the standard 
of ordinary fault (faute simple) would hamper the running of the administration, 
since fear of liability might make the authorities reluctant to act swiftly (pp 115- 
116). Another concern (also apparent in the English case law) has been the need to 
limit the drain on public resources (p 117). This consideration is particularly acute 
in the context of financial regulation, since the deep pockets of regulators are sin- 
gularly appealing when banks and other financial institutions go to the wall. 

Introduction of a dual standard of lability along French lines would allow the 
English courts to deal with certain types of state lability case in a more nuanced 
way. If we take actions against regulatory bodies as an example, a move from gen- 
eral no liability rules at the duty stage towards a standard of serious fault looks 
attractive, in that it would permit actions in the most egregious cases of regulatory 
failure, whilst at the same time protecting regulators from the threat of extensive 
litigation. It is noteworthy that most such cases concern pure economic loss, and 
that — as Fairgnieve points out (p 119) — the trend in French law is towards applying 
Jaute simple in cases concerning death and personal injury, and faute lourde where the 
harm is purely financial in character. Indeed, the option of applying a stricter test 
of breach of duty might induce the English courts to revisit the general no recov- 
ery rule in economic loss cases. A note of caution is, however, appropriate, since 
Fairgrieve also makes the point (pp 117—118) that the faute lourde concept has been 
much criticised by French academics, and that its use by the administrative courts 
is on the wane — for example, in a 1998 decision, the Conseil d'Etat lowered the 
standard of fault required in cases against the fire service from faute lourde to faute 
simple. 

Fairgrieve has relatively little to say about lability for omissions, but since the 
majority of negligence claims against public authorities are for nonfeasance, there 
is a connection here that needs to be addressed.” In English law, the link has been 
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made by the courts, but until recently this was only in cases concerning failure to 
exercise a statutory power, which suggested that the existence of a duty to act in 
public law was regarded as sufficient to establish a positive obligation in private 
law as well. However, in Gorringe, omissions reasoning was also used to justify 
refusal to impose liability for failure to exercise a statutory duty, with the result 
that public authorities and private individuals now stand on an equal footing in 
this regard. Is this a satisfactory state of affairs? A glance at Tony Honoré’ influen- 
tial essay on the act/omission distinction reveals that some of the most potent 
arguments for distinguishing the two apply just as forcefully to public bodies as 
to other defendants. For example, Honoré makes the point that wrongful acts 
cause more resentment than wrongful omissions — and are seen as more menacing 
— since they constitute inroads on security, whereas omissions threaten only the 
expectation of improvement, a different and secondary value.” On the other 
hand, in Stovin it was accepted that some of the arguments against liability for 
omissions do not apply where the defendant is a public authority. For example, 
the so-called “Why pick on me?’ argument loses its force in this context, since the 
statutory duty or power in question singles the authority out. Similarly, whereas 
requiring a private individual to act threatens his or her autonomy, no such con- 
cern arises when a public body is involved. So, whilst Lord Hoffmann was surely 
right to deny in Stovin that ‘the distinction between acts and omissions is irrele- 
vant to the duties ofa public body’, the House of Lords may have gone too far in 
failing to draw any distinction between public bodies and private indrviduals in 
Gorringe. 

The omissions issue links up with another aspect of the state liability problem, 
because the fact that most public authority cases concern nonfeasance is often 
overlooked when it comes to the legal politics of governmental liability. Propo- 
nents of a more liberal approach in this area tend to give the impression that the 
restrictions imposed amount to special protection of public bodies, insulating 
them from liabilities to which the rest of us are subject. Once it is appreciated that 
in most such cases the claim is based on an omission, rather than a positive act, 
emotive references to ‘immunities’ are exposed as misleading. 

Although Fairgrieve says little about the act/omission distinction, one of the 
most impressive features of his analysis is the way in which he looks beyond the 
rules that deal exclusively with actions against the state, and considers the impact 
of more general aspects of delictual liability. In particular, he draws attention to 
the fact that whilst superficially the French law of governmental liability looks 
more generous than the English law, the picture changes when account is taken 
of the principles governing defences, damages and so forth. For example, he 
demonstrates (pp 178—182) how tough the French administrative courts have been 
when it comes to the issue of contributory fault. Claimants’ behaviour is judged 
by the standard, not of the reasonable person, but of the exemplary citizen. Local 
residents are assumed to have perfect knowledge of highway dangers, which sub- 
stantially dilutes the impact of the no-fault liability for harm caused by public 
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roadworks; similarly, someone who suffers loss after relying on a statement by a 
planning authority will invariably be penalised for not checking the validity of 
the representation. Even children are held to the standard of the exemplary child. 
A hard line is also taken when it comes to the doctrine of assumption of risk, 
which Fairgrieve describes as a common tool for negativing no-fault liability, par- 
ticularly in respect of economic loss’ (p 181). Moreover, the French administrative 
courts are relatively parsimonious when it comes to the assessment of damages. 
Fairgrieve points out (pp 223~224) that claims for loss of future earnings are com- 
monly dismissed on the basis that the loss is insufficiently certain, and that clai- 
mants who are not in salaried employment when they suffer injury are unlikely to 
recover any damages for lost revenue at all — unlike in English law, the cost of 
replacement services is not recoverable by injured housewives and the like, and 
children cannot claum for loss of future earning capacity. Furthermore, a wider 
range of collateral benefits is deductible from damages awards (pp 225-227), and 
the French courts are less generous than the English when it comes to calculating 
damages for loss of dependency in death cases (pp 233-235). Finally, Fairgrieve 
demonstrates (pp 197-201) that even the famously liberal approach of the French 
courts to recovery for pure economic loss 1s more apparent than real — strict causa- 
tion rules keep liability under control, and damages awards are suspiciously low. 

A similar picture emerges when it comes to the principles governing liability 
for the wrongful conduct of third parties. Carol Harlow has called attention to the 
modern tendency in English law to push liability back from primary to second- 
ary wrongdoers, and the way in which this can cast government into an insurer 
role. Similarly, Jane Stapleton has highlighted the way in which the principle of 
joint and several liability channels a disproportionate burden of liability to deep- 
pocketed peripheral parties, particularly public authorities.” It is therefore note- 
worthy that in French administrative law, the absence of a joint and several liabi- 
lity principle means that, where a third party has contributed to the claimant's 
loss, the damages awarded against the public body are reduced accordingly. Fair- 
grieve gives as an example (pp 175-176) a case where a banking supervisor held 
hable to depositors in a failed bank was required to pay only ten per cent of the 
claimants’ losses, on the grounds that the primary cause of the bank’ collapse had 
been the fraudulent activities of its directors * 

Pairgrieve pulls these various strands of private law analysis together to argue 
for what he terms a ‘balanced approach’ to state liability, in which the English 
courts would continue the move away from blanket duty of care restrictions, 
and would rely instead on breach of duty, quantum of damages and causation to 
provide the necessary controls (pp 278-283). This is certainly an appealing vision, 
since it offers up the prospect of a more flexible response to litigation against pub- 
lic authorities than has been possible hitherto. None the less, a note of caution is 





54 Harlow, n 20 above, 76. There, has, however, been something of a judicial backlash against this 
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required. Recent decisions on quantum have served to widen — rather than to 
narrow — the disparity between the English and French systems,” and Fairgrieve 
concedes that a move away from joint and several liability would be a radical step, 
probably requiring legislanon. Furthermore, one of the attractions of the duty of 
care route is that determinations at the duty level bind lower courts, and tend to 
be expressed at a high level of generality. They therefore facilitate settlements and 
reduce litigation. Fairgrieve notes (p 202, n 130) that the number of cases brought 
before the French administrative courts has led to long delays in resolving dis- 
putes: could this be the price of flexibility? 


LEGAL POLITICS 


No analysis of governmental liability would be complete without a discussion of 
the political aspects of the issue. Judges and commentators alike approach the 
topic with a set of preconceptions about the desirability of litigation in this con- 
text. When these preconceptions conflict, the skirmishes that result can be 
described as political, in the sense that the protagonists’ aim is not to find the 
‘right’ answer to the problem, but to achieve an outcome that accords with their 
underlying inclinations. Since the prevailing ideology — amongst both the senior 
judiciary and legal academics — regards litigation against public authorities in a 
positive light, attention will be devoted in the discussion that follows to the poli- 
tical games in which this school of thought engages. But, of course, the members 
of the opposite camp — who regard this kind of litigation as dangerous and dama- 
ging — can be just as political ın their approach. Anyone who reads the opinion of 
Lord Hoffmann in Stovin, for example, is left in little doubt that his legal analysis 
is underpinned by a desire to limit public authority liability. And Tony Weir sets 
out his stall in the very first paragraph of his article on the subject: I am not inter- 
ested in any extension of government torts, thinking that tort suits have been bad 
not only for government but for the law of tort as well’ * 

These are, however, minority opinions, and the pro-claimant school of 
thought has set out to ensure that they remain just that. One of their most popular 
strategems is the use of what could be described as a slanted starting point. Hence 
the then Sir Thomas Bingham MR’s reference to ‘the rule of public policy which 
has first claim on the loyalty of the law: that wrongs should be remedied” has 
achieved mantra-like status amongst liberal commentators, with one group of 
authors even going so far as to describe it as ‘The Basic Principle of Tort Law’. 
Setting aside the question of whether the righting of wrongs is correctly 
described as a rule of ‘public policy’, Fairgrieve is surely right to remark (p 81) that 
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this influential comment seems somewhat circular’, since it was and is invoked to 
knock out policy arguments the success of which would lead to the conclusion 
that there was no ‘wrong’ in the first place. In addition, loaded language — such 
as misuse of the word ‘immunity — abounds. By and large, Fairgrieve stays 
above the political fray, but occasionally he lets slip his own underlying assump- 
tions. For instance, he remarks — twice (pp 238, 262) — that the relative parsimony 
of the French administrative courts when it comes to damages awards ‘reflects 
unfavourably upon the French system’, and recent rejections of public policy 
arguments by the English courts are described as evidencing a ‘more nuanced 
approach’ (p 135), even though judicial scepticism about these concerns has often 
been just as broad brush as earlier judicial endorsement It is also interesting to 
observe how he deals with East Suffolk Rivers Catchment Board v Kent, where the 
House of Lords held that lability would not be imposed for a failure to exercise a 
statutory power, and that, if a public authority did exercise such a power, then it 
only owed a duty not to make things worse. Fairgrieve paints this (pp 11—12) as 
the House creating new restrictions, cutting against the grain of earlier case law. 
But this analysis does not (if you will pardon the pun) hold water. After all, their 
Lordships were simply confirming a deasion of the Court of Appeal from 
twenty years before,” and no English court awarded damages for failure to exer- 
cise a power until Anns v Merton London Borough Council Fairgrieve says that the 
House created the restrictions despite’ the dicta of Lord Blackburn in Geddis v 
Proprietors of Bann Reservoir, but it is now generally accepted that the import of 
those — admittedly confusing — remarks was that negligent performance of a stat- 
utory power precluded a public body from relying on the defence of statutory 
authority to defeat a free-standing cause of action (in that case nuisance), not 
that negligence in the performance of a power in itself gave rise to common law 
liability.” 

Political differences are particularly marked when public policy objections to 
state liability are raised. Although a number of these have featured in the case law, 
perhaps the most important is the overkill argument — the contention that the 
threat of liability may cause potential defendants either to curtail their activities, 
or to go about them in an excessively cautious, or defensive’ manner. It has been 
argued that the danger of over-deterrence is particularly acute in this context, 
since a public authority is more likely to cut back its activities in response to the 
threat of litigation than a private company. (This is because where these activities 
are provided free of charge their withdrawal will not lead to a reduction in the 
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authority’s income.) Moreover, if public authorities cease to provide such services, 
private companies are unlikely to take their place. 

Fairgrieve is one of many academic commentators who reject the argument 
from over-deterrence (pp 130-131), but the objections the critics put forward are, 
it is submitted, unconvincing. True, there is not much by way of empirical evi- 
dence for the phenomenon, but there is a good deal of anecdotal evidence. And 
the suggestion that public employees have no incentive to act defensively, because 
awards of damages do not come out of their own pockets, is difficult to take ser- 
iously. Quite apart from the fact that this objection, if valid, would demolish any 
deterrence rationale for public authority liability, it takes no account of the possi- 
bility that defensive practices will be adopted at an organisational level, and 
ignores the fact that employees still have plenty of incentives — reputational and 
otherwise — not to expose their employers to litigation. The final justification 
given for discounting the overkill argument is that it assumes potential defendants 
will misread the standard of conduct required of them: that they will be over 
deterred. There are two responses to this. The first is that the critics are themselves 
assuming — surely unrealistically — that potential defendants will be able accu- 
rately to predict outcomes at the breach of duty stage, and that they will trust 
themselves to do so. And the second is that over-deterrence may be caused as 
much by fear of litigation as by fear of liability, so that, where a duty of care is 
imposed, potential defendants may do more than they believe is required in order 
to avoid the inconvenience of having to fight groundless claims. 


CONCLUSION 


Fairgrieve’s overall conclusions are twofold. First, that there has been a gradual 
liberalisation of the law of governmental liability ın both the French and the Eng- 
lish systems. And, secondly, that, whilst the French and English responses to the 
state liability issue appear at first glance to be radically different, closer inspection 
reveals that they arein many ways quite similar. We are reminded, once again, of 
Zweigert and Kötzs maxim that different legal systems tend to solve the same 
problems by quite different means, but to arrive at similar results. Fairgrieve'’s 
survey also suggests that, in both systems, tort law is an increasingly important 
mechanism for holding administrators publicly to account. Be that as it may, there 
is no escaping the fact that the liability of public authorities gives rise to a host of 
difficult issues. In this valuable study, Pairgrieve has shed a good deal of light on 
these problems, and helped to move both the French and the English legal sys- 
tems closer to the solutions. 
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69 Zweigert and Kotz, n 3 above, 34. 
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Siofra O'Leary Employment Law at the European Court of Justice: Judicial 
Structures, Policies and Processes, Oxford: Hart Publishing, 2002, ix + 316pp, 
hb £30.00. 


O'Leary introduces this text by stating that concentrating on the work of the 
Court of Justice may no longer be in vogue. In fact, and perhaps somewhat belat- 
edly, the inter-institutional dynamic of European employment law is the focus of 
an ever-increasing number of academic articles and texts. Thus an argument has 
to be made as to why a specialist study of a particular institution will enhance our 
understanding of the evolution of employment law and policy not only at the 
European level, but also at the national and trans-national level Here the author 
is well-placed, as a former academic and now as a legal secretary at the Court of 
Justice, to provide an insightful analysis of the pivotal role the Court has played in 
the evolution of employment law. 

Over one third of the book is devoted to a discussion of the Court, in particular 
its composition and working methods, with particular attention focused upon 
Article 234 EC. The first three chapters bring together academic, judicial and 
practitioner writing on the Court, without flinching from discussing and com- 
menting upon some of the criticisms levelled at one of the high profile, and some- 
times controversial, institutions of post-1945 integration in Europe. This is a crisp, 
detailed and organised account of the major writings on the Court, embracing 
the inevitable comparisons with federal Supreme and Constitutional Courts 
while emphasising the unique integrationist role of the Court in the political con- 
text of Europe. 

There are some omissions from the literature reviewed in these early chapters. 
One weakness is the lack of a critical discussion of the role (or, lack of a role) of 
race and gender in the Court. Sumilarly the feminist critiques of judicial decision- 
making at the European level are missing from what is otherwise a comprehen- 
sive review of the legal and political science literature on the institutional 
dynamics of the Court. These chapters also lack an analysis of the national judicial 
role in European integration and the motivations of the institutions and actors 
who use the European courts for particular purposes. These omissions have reper- 
cussions for the later chapters which focus upon case studies of employment issues 
before the Court. 

O'Leary offers a professional detachment from the subject matter. Insights 
from her own experiences and observations of the Court could have differentiated 
this text from others. She could have attempted, for example, to explain in con- 
text the criticisms levelled at the Court and its procedures or to show how parti- 
cular external factors may — or may not — impact upon the internal workings of 
the institution. 
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Having set out the functions and functioning of the Court and examined judi- 
cial perspectives on the flexibility debate, the book proceeds with three case stu- 
dies: on indirect discrimination; the reconciliation of pregnancy, maternity and 
family responsibilities with equality and the demands of the workplace; and, 
finally, acquired rights. The case studies are self-contained and are written in a 
crisp style, drawing upon an extensive academic literature. Each would merit 
inclusion in a reading list on the relevant substantive law topic. 

There is no explanation as to why the case studies have been chosen, how they 
fit with the preceding chapters and what conclusions can be drawn from them 
with respect to a particular theoretical model of the role of the Court. This 
approach makes the book appear fragmentary. Ideally the case studies should have 
been linked to the earlier chapters. They could have been used to expand, high- 
light, or indeed contradict, the general points made in the preceding chapters. For 
example, the problems with linguistic analysis in the case law on acquired rights 
in Chapter 6 could be linked to the broader difficulties of linguistic interpretation. 
This case study would also have benefited from analysis of comparative law tech- 
niques and the judicial attitude towards handling the transposition of a new legal 
regime to a different legal approach at the national level Judicial attitudes towards 
social stereotyping would have been usefully analysed in the discrimination con- 
text of Chapters 4 and 5. In these chapters, where the UK and Germany dominate 
the preliminary references, especially in the indirect discrimination field, there is 
no explanation as to why cases are sent from particular jurisdictions. Yet this 1s a 
fundamental issue in relation to Article 234 EC. Particularly in the employment 
context, studies have shown how a disproportionate number of references are sent 
to the Court from the central, northern EU Member States. These references typi- 
cally ask somewhat limited questions in relation to the subject matter, but the 
ensuing case law is of fundamental importance to the development not only of 
employment law but also in the context of citizenship and human rights dis- 
course. Other critical work has shown the irrelevance of these issues to the lives 
of women working in the southern Member States. 

‘The case studies fail to develop a theory — or indeed increase our understanding 
of the political, instrtutional, and historical context — of how Article 234 EC creates 
an integrationist dialogue. We are given few insights as to why the Article 234 EC 
process is triggered, by whom and what are the outcomes of a particular litigation 
strategy. Similarly we see little discussion of the relationship between, or impact 
upon, national, trans-national and European law as a result of litigation strategies. 

The text fails to capture the fundamental changes which have permeated the 
role and nature of European employment law. Although these changes are attrib- 
uted to political and economic factors, many of the 1deas were nurtured ın the case 
law of the Court. But, paradoxically, many of the new underpinnings of employ- 
ment law — redressing the balance between economic and social values, the con- 
stitutionalisation of new procedures (and new institutional actors) together with 
a greater emphasis upon citizenship and fundamental rights — may be harder to 
enforce at the juridical level given the moves towards the use of soft law and fra- 
mework Directives in the employment field. 

A concluding chapter could have teased out these issues thus providing an 
understanding of the normative role of the Court as a vehicle for integration and 
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of adjudication for competing claims in the modern integration project. As else- 
where, one is left with the impression of a book that contains much of value, but 
in which the material would have benefited from more careful integration. 


Erika Szyszczak* 


Jules Coleman and Scott Shapiro (eds) The Oxford Handbook of Jurisprudence 
and Philosophy of Law, Oxford: Oxford University Press, 2002, x + 1050pp, 
hb £69.95, pb £30.00. 


Asa collection of essays, this book has considerable merit. Though ıt is impossible, 
of course, to review in substance all the essays collected here, all present interest- 
ing arguments and insights. My copy is now full of marks and queries, and there 
is much that any reader interested in the philosophy of law would wish to pursue 
or respond to. Perhaps the most exalted praise that any editor and publisher of 
such a collection can receive is justly warranted here: that it can fairly be said that 
unlike so many collections which publishers see fit to deliver these days, each of 
the essays presented here deserves publication. 

The book is made up of 24 chapters. No internal groupings of chapters have 
been made, but the essays can be divided into five categories: (1) chapters which 
more or less explicitly deal with the substantive issue of the relation of law to 
morality; (2) chapters on adjudication or judicial reasoning; (3) papers which 
might be said to cover issues which clearly belong to the broader areas of philo- 
sophy but which impinge more or less directly upon the interests of legal theor- 
ists, (4) moral philosophical analyses of different areas of law; and (5) a few 
miscellaneous others. 

The collection begins appropriately, with the leading natural law theorist of his 
generation launching us into what is perhaps the central problem of jurispru- 
dence, the relation between law and morality. Finnis’s chapter, ‘Natural Law: The 
Classical Tradition’ is a provocative defence and advocacy of the author's views. It 
is marred, however, by its odd structure. Finnis undertakes to explore natural law 
theory in sections corresponding to the chapter headings in the original plan of 
the book. In many sections this leads to a rather thin overview of what a natural 
lawyer might say about the named topic, though each generates some insights 
about the relation between the topic under discussion and natural law theory, 
there is often insufficient space to examine the issues in satisfying depth. 

Bix has written an excellent handbook chapter, surveying the history of nat- 
ural law theorising and covering ın brief but pertinent detail the naturalisms of 
Fuller, Finnis, and Moore, providing in each case a summary overview of the cri- 
tical reactions to their work, as well as touching on the natural law-like theories of 
others, in particular Dworkin. His last section, ‘Natural Law’s Place in Jurispru- 
dence’, is an admirably even-handed probing of the nature of the debate between 
natural law theorists and legal positivists, which comes, roughly, to the following 
conclusions: that much of the debate is muddied by the different emphases of the 
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theories and intellectual interests of the parties involved; and that the natural law- 
yer’s claim is that, grven that the law is an institution of (communal) practical 
reasoning, which universally claims to guide behaviour in morally good rather 
than morally bad ways, no theory of law which neglects that morally valuable 
aspect of this sort of institution provides a properly rich, much less complete, the- 
ory of the law. It seems to me that this is a good way of presenting the dispute, a 
way which delivers a territorial peace by establishing a convenient frontier. In 
philosophy everything is connected to everything to a certain extent, and if nat- 
ural lawyers wish to look at the law in a larger frame which makes the relations 
between the philosophical issues raised by the law and those raised by morality 
explicit, giving a fuller picture of a larger canvas, it is not for the positivists to 
complain. By the same token, while accepting that an understanding of law can- 
not but rely upon some understanding of what morality is like, a positrvist is 
surely entitled to examine this particular institution of legal reasoning by scruti- 
nising the philosophical issues which anse from this (human, communal) technol- 
ogy — how it just works may give mse to philosophical puzzles, in the same way 
that figuring out how rules manage to work has given rise to philosophical puz- 
zles. No natural law theorist is entitled to impugn this project. However, the ques- 
tion, as always, is who is more likely to breach the treaty and revive hostilities, and 
it seems fairly clear that ıt is the natural lawyers these days who are most keen to 
regard the deficiencies’ of positivism as fatal to positivism’ achieving any genuine 
(properly framed, independently sound) theoretical insight, certainly 1f Finms’ 
contribution to this collection is anything to go by, to say nothing of Dworkin’s 
implacable opposition even to the very coherence of positivism. 

By way of contrast, Marmor and Himma’ chapters on exclusive and inclusive 
legal positivism are an example of the way this book fails to work as a handbook. 
They are, essentially, the briefs of two theorists taking opposite positions in a 
debate. They do not, however, directly engage each others words. Neither has a 
reply to the other. To present the question whether exclusive’ legal positivism is 
right in two chapters framed as different ‘isms’ misrepresents the nature of the 
issue. The debate over whether the incorporation within a legal system of a rule 
allowing or requiring judges to make recourse (always, or only on some occa- 
sions) to moral norms is best understood as the grant of a power to such judges 
to decide cases not only on the basis of the extant valid law but also on the basis of 
moral norms as they understand them, or whether ıt constitutes the incorpora- 
tion into the extant valid law of such moral norms, is the sole issue that drvides 
these ‘isms’. It may have been sensible to devote a single, measured, chapter to this 
debate, presenting the opposite sides. Instead the present structure leads to recur- 
rent and piecemeal recapitulations of various arguments of Hart, Dworkin and 
Raz, without ever presenting the reader with a critical overview of the work of 
any of them. Marmor’ chapter in particular stands as a missed opportunity, for 
while, as a defence of exclusive positivism, his chapter is to my mind a tour de force, 
any handbook would have benefited much more from his presentation of the 
conventional nature of law, which is, arguably, his most philosophically ambitious 
and important contribution to legal theory. In the result, Marmor is only able to 
refer to it as space permits. Fortunately, Shapiro’ chapter, ‘Authority’, does provide 
a solid introduction to the other main locus of disagreement in the exclusive/ 
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inclusive positivism debate. Its only flaw lies in Shapiro’ introduction of his 
‘personal trainer’ theory of authority, which is meant to challenge Raz’s pre-emp- 
tion thesis, and bring into play the ‘volitional function of authoritative directives. 
In essence, Shapiro argues that authorities have the function of dealing with their 
subjects’ weaknesses of will. The problem with this view is that dealing with 
weakness of will, although a practical matter, is not a matter of practical reason 
as that is understood in the debate concerning the paradoxes of authority, nor does 
it even engage in any way our obvious understandings of authority. I may enter 
into a contract with you whereby you are bound to punch me in the head when- 
ever I try to light a cigarette, and though this contract permits or authorises you to 
punch me, and in that sense gives you the authority’ to punch me, it doesnt make 
you an authority, over me or anyone else. You now merely have a right to act in a 
way which I have engineered so as to alter the world’s pay-off structure such that I 
am more likely to stop smoking. Pretty plainly, this theory reduces to some ver- 
sion of the Hobbesian social contract characterisation of authority with which the 
author rightly finds fault. Shapiro also purports to prove, making reference to 
Bayesian conditionalisation, that any theory of authority like Raz’, which falls 
under the decision’ model of authority, cannot account for the normativity of 
authoritative directives (422). Under this argument, subjects of authority treat 
authoritative directives as evidence of what they are to do. But this is not how sub- 
jects take authoritative directives under Raz’s or any decision’ model of authority 
Shapiro describes. Perhaps Shapiro believes that subjects should take authoritative 
directives, or any norms for that matter, as evidence of what one ought to do, but 
this is a radical departure from the way norms are thought to operate in practical 
reason. Your nght to life 1s not evidence as to whether it is impermissible for me to 
slay you. Rather ıt expresses the conclusion or fact that it is. 

The {philosophy and law’ chapters also divide into those chapters which seem 
to have embraced the handbook ethos and those which have not. Gardner’ and 
Macklem’s and Kamm’ chapters have not. Rather than presenting general critical 
introductions to their subjects they instead present controversial theses in respect 
of them. It is not to disparage these essays in any way to suggest that they belong 
elsewhere, as Gardner and Macklem appear to acknowledge in their own case (at 
p 442). On the other hand, Greens ‘Law and Obligations’ is a model chapter, 
which works through the literature with clarity and brevity, not sacrificing depth 
where necessary. Though it comes to some firm conclusions, ıt does not preach, 
and the reader who may choose to disagree at various points does not feel as 1f his 
views have been dismissed by caricature. Similarly, Kutz’s chapter, ‘Responsibil- 
ity’, deserves praise as an extremely accessible account of a fraught topic. Leiter’s 
‘Law and Objectivity’ is an excellent primer on the philosophical debate sur- 
rounding the notion of objectivity, clearly differentiating its metaphysical and 
epistemic aspects, as well as the way it is framed by the discourse of those who 
swim ın discourse, i.e. those who wish to frame the whole issue as a semantic 
one. Unfortunately Leiter is only able to give sketches of the way in which the 
important distinctions he draws contribute to the assessment of the work of the- 
orists such as Dworkin and Postema. For example (pp 983-987) he points out that 
Dworkin’s claim that the scepticism of the external’ sceptic of morality is, at bot- 
tom, incomprehensible, is wrong — for the external scepticism in question is 
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properly taken to be the quite comprehensible claim that the characterisation of 
supposed moral facts like ‘slavery is wrong’ are simply not respectable from the 
point of view of science and its epistemic norms, and that such norms are the only 
ones we have any reason to have any confidence in. So far so good. But Leiter is 
constrained by space so as not to be able to consider and assess the moral realism of 
other philosophers who offer a realist alternative to Dworkin; ın consequence, the 
reader is left with the impression that Leiter is advocating a peremptory scientism. 

The most troublesome element of the collection is the series of chapters which 
provide the ‘Philosophy of” this or that division of the law, in particular Zipursky’s 
‘Philosophy of Private Law’, Rupstein’s ‘Philosophy of Tort Law’, Krauss’ ‘Philoso- 
phy of Contract Law’, and Bensons ‘Philosophy of Property Law’. Whilst Alexan- 
ders chapter “The Philosophy of Criminal Law’, and Buchanan’ and Golove's 
chapter ‘Philosophy of International Law’ serve as ‘handbook’ chapters, and could 
serve as the basic reading in these areas for a graduate course on the philosophical 
foundations of the law, it 1s doubtful whether the others could, for no one unfami- 
liar with the literature will have an easy time with them. But I have a more funda- 
mental concern. Let me begin to address that by saying something nasty about 
moral philosophy from the lawyer’s point of view, which is that moral philosophy 
is all too often ignorant about the sorts of difficult moral issues that any lawyer 
recognises all too clearly. It is not surprising that the single most important contri- 
bution to the philosophy of property in the second half of the twentieth century, 
Honorés ‘Ownership’ (in Guest (ed), Oxford Essays in Jurisprudence (1961)), was writ- 
ten not by someone who was primarily a philosopher, but by a lawyer, indeed a 
lawyer famuliar with three legal systems, the Roman, the South African, and the 
English. It might well be suggested that one is not equipped to be a moral philoso- 
pher unless one has taken a reasonably close look at any area of law which addresses 
one’ concerns, any more than one is equipped to be a philosopher of psychology or 
physics without having a fair amount of psychology or physics under one’ belt. 
That, to be clear, is not the problem with the authors writing here. There 1s no 
doubt that they know the law. What does puzzle me is how intent they seem on 
escaping the intricacies of the doctrinal areas of law they consider, to provide an 
abstract, over-arching moral philosophical theory of the areas of law they consider. 

Zipursky, to his credit, in his chapter ‘Philosophy of Private Law’, begins by 
questioning whether a ‘corrective justice’ theory of private law such as those put 
forward by Coleman or Weinrib does justice to the diversity of the private law. Yet 
he goes on to provide a theory which is equally abstract, a theory which organises 
all private law around the idea that individual citizens have rights of action con- 
strued as conditioned legal powers. He himself finds that, in view of the diversity 
of what falls under the category of private law, his account is incomplete and must 
be extended, and with respect, the little space he devotes to justifying this exten- 
sion from conditioned legal powers to encompass private power-conferring rules 
is not at all sufficient to be convincing. Although Zipursky is well aware of argu- 
ments that the public/private law distinction 1s conceptually fraught, he does not, 
to my mind, seriously consider whether what counts as private law reflects a plur- 
ality of values, with the result that there may not be any workable abstract theory 
of private law which marks out a robust public/private law distinction. Ripstein'’s 
approach to tort law is similarly abstract, which is perhaps apparent in his opening 
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line (p 656): “Tort law answers two of the most fundamental questions faced by 
any society: “how should people treat each other?” and “whose problem is it when 
things go wrong?™ To my mind those questions might properly encompass all of 
morality, not simply the law of torts. Again, while making reference to the diver- 
sity of tort law, Ripstein attempts to provide a theory of tort by first providing a 
theory of the law of negligence, which will then prove to illuminate strict liability 
torts and intentional torts. Along the way he makes a number of very interesting 
points, and his work deserves the attention of others working in the same direc- 
tion. Very roughly, Ripstein argues for a ‘liability’ theory of tort law, as opposed to 
a ‘duty’ theory of tort law. But the result of his labours, his conclusion that the law 
allows a plaintiff to recover ‘just in case she can establish that defendant [sic] was 
not allowed to do that to her’ (p 686), strikes me as almost truistic, and particularly 
so when framed as an answer to the questions with which he began. 

Perhaps emblematic of the outlook of these writers is this statement by Kraus in 
his first footnote: T. . . focu(s) almost exclusively on single-value, or ‘monistic, con- 
tract theories, and do not consider multiple-value, or pluralistic’, contract theories. 
Pluralistic contract theories advert to autonomy, efficiency, morality, social norms, 
policy, experience, and other values [sic] to explain and justify contract doctrines. 
... The theories I consider here purport to provide explanations and justifications 
derived from the single value of either autonomy or welfare, however defined. 
They therefore purport to explain and justify contract law by rendering it coherent 
under a single explanatory/justificatory principle’ (pp 687-8). It seems plain that this 
narrowing of the range of theories to be considered is either simple wishful think- 
ing that such a single principle exists, or begs the question against pluralistic the- 
ories. For pluralistic theories are just those theories which deny that there is any 
single, coherent justifying principle of this kind. Indeed, if the plural set of values 
contains incommensurable values, which is likely, then it would follow that not 
only is there not such a master ordering principle, but there cannot be one. 

Is ıt not, on reflection, a surprising feature of this kind of doctrinal theorising 
that it seeks to escape so thoroughly from the riches (not just entanglements) of 
legal doctrine and judicial reasoning? On more than one occasion philosophers 
(not moral philosophers, interestingly) have expressed to me how massively use- 
ful a resource the common law must be to the project of doing moral and legal 
philosophy. I agree. So do many other theorists of doctrinal areas of law. But not, 
apparently, these authors. Rather, it appears that their major concern is to replace 
the law of contract, or property, or whatever, with a philosophically defensible 
principle which will for all intents and purposes allow us hereafter to avoid refer- 
ence to the actual law in the books. (One of these authors once said to me that 
there were really only two cases in the law of X Or perhaps he said three. Fewer 
than four at any rate. He meant that the entire body of the law of X was revealed 
by these cases if their import was sufficiently captured and elaborated. I still find 
this idea astonishing.) This reveals both an attitude towards the nature of morality 
and towards the nature of law which, interestingly, seems most akin to that of 
Ronald Dworkin, as displayed in his Herculean theory of law, viz, the law ulti- 
mately resides in principles, principles which, when we have finally sorted them 
out, will be understood to flow from some master legal/political principle such as 
“Treat everyone with equal concern and respect’. For anyone who thinks, for 
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example, that morality concerns a plurality of incommensurable values, or thinks 
that the law is not simply applied morality, for example that it is conventional in 
some significant respects (try to imagine the master principle that generates all the 
particular rules of chess), this theoretical orientation will appear arbitrary, to say 
the least. 

There is a wealth of good value in this book. But if a handbook is meant to 
cover all the major areas of a subject, this book is missing umportant chapters. 
There is no overview of the most significant tradition in legal philosophy, legal 
positivism; for the reasons given above the chapters on exclusive and inclusive 
legal positivism do not fill the bill Such a chapter might have provided an over- 
view of the work of Bentham, Kelsen, Hart, and Dworkin, but that there is no 
overview of the work of any of these theorists at all 1s unforgrvable in a handbook. 
Although Martin Stones excellent chapter, Formalism’, touches on American 
Legal Realism and later ‘progressive’ or ‘critical theories’, nothing here actually 
addresses them in terms, nor is anything to be found on the classical social theo- 
retical approaches to law of Weber, Marx, and so on, nor is there anything on 
feminist legal theory. Perhaps a decision was made that these areas are not ‘philo- 
sophica? but sociological or Social theoretical’. But if so, then Jurisprudence 
ought to have been struck from the book’ title, for whatever else one might say 
about them they are not unconventional topics in jurisprudence courses. I doubt 
very much that the relevance, for example, of feminist scholarship could have 
been avoided if there had been a chapter on ‘Philosophy of Family Law’. From a 
‘topic-based point of view, in line with the chapters on ‘Rights’ and ‘Reasons, it 
seems to be an oversight that nothing at all appears on sanctions, which would 
seem to be as central an idea to many theories of law as one is likely to find. Simi- 
larly, the philosophy of rules and rule-following deserves a chapter, and its 
absence is particularly remarkable in that this area has benefited from the contri- 
butions of both philosophers of law and philosophers with very different primary 
interests. The editors explain that they did not intend that the Handbook be com- 
prehensive, out of limitations of space, and because some topics, such as the nor- 
mative foundations of law and economics, are well covered elsewhere. But this, to 
my mind, does not justify the final result. The book did not need two chapters on 
natural law, though as I said above, there 1s ment in both. Clearly, Oxford Uni- 
versity Press has a valuable trademark in its ‘Handbook’ series, but this work 
counts as a dilution of it, because most of the essays are very sophisticated contri- 
butions to the literature of the topics they address, not critical overviews of the 
night kind. 

I cannot end this review without mentioning the cover and its prominent pic- 
ture of the US Supreme Court. This sets exactly the wrong tone, implying as it 
does the most parochial and least philosophical perspective one could take on jur- 
isprudence and the philosophy of law. One trusts this was merely a thoughtless 
marketing inanity, rather than a considered choice. 


J.E. Penner" 





London School of Economics. 
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Jill Peay, Decisions and Dilemmas: Working with Mental Health Law, Oxford: 
Hart Publishing, 2003, xiv + 177pp, pb £22.50. 


Decisions and Dilemmas, as its title suggests, is a book about the legal, ethical and 
practical dilemmas faced by practitioners entrusted with making decisions under 
mental health law. The Mental Health Act 1983 provides a framework for the 
compulsory detention and treatment of mentally disordered individuals. The 
decision to compulsorily detain and treat an individual is entrusted to non-law- 
yers: doctors and social workers with specialist training or expertise in mental 
health law. As Peay rightly notes in her Preface, these decisions have profound 
implications on the individual’ life, restricting that individual’ liberty and free- 
dom from intrusive medical treatment. Yet these decisions fre taken with the 
authority of the law, but in the absence of lawyers’ (p ix). Understandably, there- 
fore, Peay is concerned about how these decisions are reached and whether the 
‘two (or three) heads are better than one’ philosophy in the 1983 Act works. 
Accordingly, the book examines first how multi/duo-disciplinary decisions are 
made by doctors and social workers under the mental health legislation and, sec- 
ondly, how the research might inform the current debate about a new Mental 
Health Act. This is a timely publication in light of the continuing uncertainty 
surrounding the future direction of mental health reform. Since 1998, the govern- 
ment has embarked on a process of reform, which began with the appointment of 
an expert committee to advise the government and culminated in the publication 
of a draft Mental Health Bill in June 2002 The Bill is intended to replace the 
current legislative framework, but due to widespread opposition, it did not appear 
in the Queens speech in November 2002 and the future of mental health law 
reform now hangs in the balance. 

The book 1s essentially ın two parts. The first three chapters describe a vignette 
study conducted by the author and Dr Nigel Eastman in 1998/9. The second part 
of the book attempts to place this research in context as well as assessing its impact 
on law reform, policy and practice. As Peay acknowledges, the format of the book 
is somewhat odd (p xiii): one would normally expect the context setting to come 
first, followed by an examination of the empirical data. Peay, however, has broken 
with conventional tradition in an attempt to capture the dilemmas and confusion 
faced by the psychiatrists and social workers taking part in the study. The first 
three chapters should therefore be treated as an unfolding of the issues and dilem- 
mas, which can then be applied to the law and policy identified in subsequent 
chapters. This novel approach does not detract from the overall flow of the book 
and does highlight the anxiety and sense of bewilderment faced by the practi- 
tioners involved in the study. 

So what did the research uncover? The fieldwork involved 106 practitioners — 
psychiatrists and social workers (ASWs), all approved as having specialist expertise 
under the 1983 Act. Each was required to make decisions alone and as a member 
of a professional pair. The decisions related to three commonplace scenarios: first, 
the decision to admit a patient to hospital under compulsion; second, the decision 
to discharge a patient from hospital; and, finally, the decision to give compulsory 
medical treatment. The focus of the research was not so much on what decisions 
were reached, but on how the decisions were reached. Thus, the book seeks to 
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explore the ethical, legal and clinical conflicts posed by everyday’ dilemmas in 
mental health practice. A number of recurring themes emerge. First, there is con- 
siderable variability both within and between professions in terms of what the 
professionals would want to do; secondly, the professional with the formal power 
tends to dominate the outcome of the discussions where conflict was evident; 
thirdly, professionals tend to adopt a cautious strategy and there is a desire to con- 
trol, or retain control over the patient in every scenario. Finally, it 1s evident that 
there is considerable anxiety and confusion about the law. The ‘[IJack of detailed 
knowledge of the law was apparent’ (p 114) and only rarely did the participants 
make reference to the 1983 Act and its accompanying Code of Practice (p 29). Ult- 
mately, it seems that the law only has a marginal impact on the decision-making 
process, These are important messages for law reformers. On the one hand, they 
point to the need for better training and improved knowledge about the relevant 
law for professions who play key roles in the use of compulsion (p 119). But they 
also confirm that there are limits to the law’s ability to influence practice. In other 
words, the law on the books would seem to be very different to the law ın action. 

In the context of decisions about compulsory admission, Peay found that the 
ASW influence over the psychiatrist and the ulumate outcome was strong: ‘in 
effect, the impact of the individual decisions were diluted, supporting the notion 
that ASWs can act as a brake on making decisions to invoke the Act’ (p 47). In 
practice, this meant a reduced use of formal compulsion as ASWs promote a social 
care perspective and tend to be less compulsion oriented than psychiatrists (p 46). 
This finding 1s reassuring as concerns have been expressed about the power imbal- 
ance that exists between both professional groups (eg G. Richardson and O. 
Thorold, ‘Law as a Rights Protector: Assessing the Mental Health Act 1983’ in 
N. Eastman and J. Peay (eds), Law without enforcement: Integrating Mental Health and 
Justice (1999)), and the effectiveness of the ASW as a restraining influence on the 
psychiatrist has been questioned (eg P. Bean, Mental Disorder and Community Safety 
(2001)). This finding also points to the fact that the government should think very 
carefully before it modifies and, crucially, dilutes the independence of the ASW 
role, as is proposed in the draft Mental Health Bill 2002. Another significant find- 
ing of Peay’s research 1s that mental health professionals are reluctant to acknowl- 


edge the role of capacity in the decision-making process: 


practitioners like to think that they would prefer to operate an Act based on issues of 
capacity, but in practice seem content to operate, sometimes almost unthinkingly, 
one based on a more paternalistic approach... . . In short, whatever participants may 
say they believe about the importance of capacity in decision-making under the 
Act, their practice was frequently indicative of a very different learned ethical and 
legal babit (p 32). 


Ultimately, the decision-making at every stage is dominated by cautious attitudes 
and perceptions of the risk of harm to others (p 159). This finding, too, has impli- 
cations for law reform. One of the main reasons why the draft Mental Health Bill 
2002 attracted so much criticism was its emphasis on risk-based criteria in the 
admissions process. In contrast, the expert committee, appointed to advise the 
government on reform, preferred a capacity-based approach. Unfortunately, 
Peay’s findings may provide further fuel to fire the government’ desire to press 
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ahead with a risk-based approach. As Peay notes, it 1s unfortunate that fear can 
become such a predominant factor in decision-making in mental health, a situa- 
tion undoubtedly driven by the media and culture of inquiries following homi- 
cides by the mentally ill: ‘both the medias coverage of untoward events and the 
examination of them through the inquiry process can distort the practitioner's 
perception of the frequency of such events’ (p 134). This professional culture and 
media/public anxiety have become major influences on mental health policy and 
practice ın recent years (see, for example, J. Laurance, Pure Madness: How Fear 
Drives the Mental Health System (2003)). 

The second part of the book moves on to consider the broader legislative and 
policy context. Chapter 4 includes a useful account of some of the research about 
the operation of the 1983 Act; Chapter 5 provides a detailed review of the recent 
legislative and policy developments which are fuelling the reforms. In Chapter 6, 
Peay moves on to consider the impact of her research on future law reform. She 
argues that her research demonstrates the need for greater clarity and consistency 
in the decision-making process. She suggests that the embodiment of key princi- 
ples in the legislation, as is currently found in s. 1(1) of the Children Act 1989 for 
example, would promote these goals by ensuring that everyone is working 
towards the same objective(s). Peay also advocates giving patients a louder voice 
in the decision-making process and supports the involvement of a Mental Health 
‘Tribunal to scrutinise and review the long-term compulsory admission decisions 
(p 161 et seq). As well as promoting consistency of decision-making, she believes 
that the presence of the Tribunal would have the added benefit of achieving better 
legal education by having a criteria-focussing effect’ on practitioners (p 173). These 
are certainly laudable aims, although it is debatable to what extent they are all rea- 
listic and achievable, in light of the current emphasis on risk management and 
control which permeates the mental health and criminal justice systems (p 176). 

Although the book ends on this cautionary, if not pessimistic, note, there are 
positive and important lessons to be learnt from Decisions and Dilemmas and it is 
impossible to do justice to the wealth of material contained within it in this short 
review. In summary, I believe that it makes an important contribution to the 
ongoing debate about the shape of a new Mental Health Act by providing stimu- 
lating and valuable insights into non-legal practitioners’ attitudes to, and applica- 
tion of, the mental health legislation. 

Although the book will primarily be of interest to those who work with and 
research mental health law and policy, it does also have broader appeal for those 
who are interested generally in the process of multi-disciplinary decision-making 
in a quasi-legal field, the impact of research on practice and the effectiveness of the 
law as a means of achieving change and influencing practice. As Lady Justice Hale 
comments in her Foreword, the lessons learnt from this research are relevant to 
everyone, be they lawyers or non-lawyers, who are required to make decisions 
and apply the law on a regular basis. 


Judy Laing* 








“Cardiff Law School 
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Randall Kennedy, Nigger: The Strange Career of a Troublesome Word, New 
York: Vintage Books, 2002, xviii + 88pp, hb £14.67, pb £8.99. 


In Nigger: The Strange Career of a Troublesome Word, Randall Kennedy explores the 
history of and practical responses to a term that some in the USA see as a 
uniquely strong and damaging insult (p 22). While, for example, Farai Chideya 
(The Color of Our Future (1999) has described ‘nigger’ as ‘the all-American trump 
card, the nuclear bomb of racial epithets’, Kennedy 1s more cautious (pp 25-26). 
He does not say that ‘nigger’ (or ‘the N-word’, as he sometimes refers to it) has 
been the most socially destructive racial epithet in the. . . language’ (p 24). Instead, 
he makes the more modest claim that, ‘when used derogatorily, nigger is a socially 
destructive epithet’ (p 24). But he is quick to emphasise that the N-word is not 
merely destructive. The term can be used in valuable ways: for example, come- 
dians, such as Lenny Bruce and Richard Pryor, have used it to point up the fact 
of (continuing) African American oppression in the USA (pp 31-33). This 
emphasis on the ambiguity of the term he is scrutinising 1s a prominent theme 
in Kennedy’s text. So too 1s the importance of assessing the terms impact on US 
society by reference to its consequences (see esp ch 4). In light of his consequenti- 
alist analysis and ‘niggers ambiguities, Kennedy rejects the arguments of those 
who call for the eradication of the term. For the same reasons, he regards as mis- 
conceived calls for the umposition (in a broad range of circumstances) of legal 
sanctions on those who use the N-word. Kennedy’s criticisms have (for reasons 
given below) considerable force. There are, however, grounds for thinking that 
his consequentialist arguments deflect attention from the most significant feature 
of the N-word. This is the way in which it undercuts two assumptions (each 
strongly associated with deontological moral philosophy) that are prominent fea- 
tures of egalitarian societies. These are the assumption that all people are intrinsi- 
cally valuable and the (closely related) assumption that all people (in light of their 
intrinsic value) merit respect. Before saying more on these assumptions and their 
relevance to the N-word (and other forms of hate speech), the main contents of 
Kennedy’s book must be outlined. 

In Chapter One, Kennedy offers an account of the history of the N-word, the 
etymology of which can be traced back to the Latin word for the colour black, 
‘niger’ (p 4). Kennedy finds support in the Random House Historical Dictionary of 
American Slang (1997) for the view that ‘nigger’ was not originally employed in 
Britain’s North American colonies as a slur. But, over time, the term took on a 
‘derogatory connotation’ (p 4). The dynamics of this development are uncertain 
and disputed. One thing, though, is clear. By the end of the first third of the nine- 
teenth century, nigger’ was firmly established ın the USA as a commonly encoun- 
tered and profound insult (p 4). Since that time, it has remained a prominent and 
often damaging feature of US culture. 

But if ‘nigger’ represented only a ‘slur’ and was Sassociated only with racial ani- 
mus’, Kennedys book would not, he says, have been written (p 27). His decision 
to write the book can, he adds, be explained by reference to the fact that the term 
‘has been put to a variety of uses and can radiate a wide array of meanings’ (p 27). 
Kennedy notes that African-Americans have long used the N-word to call invi- 
dious discrimination into question. So, we find ‘nigger’ being used to lampoon 
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slavery in the story of the slave caught eating one of his master’s pigs. In this story, 
the slave quips, ‘you got less pig now, but you sho’ got more nigger’ (p 28). More- 
over, Kennedy notes that in recent decades, African Americans have embraced 
‘nigger’ and used it both to celebrate their identity and point up their worth (p 
30). He also identifies this appropriation of ‘nigger’ as having been reinforced by 
‘hip-hop culture’ (p xvii and p 40). In light of these developments, Kennedy 
echoes O. W. Holmes, who observed that a word is ‘the skin of a living thought 
[that] may vary in color and content according to the circumstances and the time 
in which it is used’ (Towne v Eisner, 245 US 418, 415 (1928)) (p 44). 

To this general history, Kennedy adds, in his second chapter, a more particular 
history which takes as its subject the law’ response to the term ‘nigger’. Here, he 
describes ‘a distinctive jurisprudence that can be divided into at least four cate- 
gories’ (46). The first category comprises cases where litigants seek relief where a 
judge and/or lawyers have used the N-word when referring to them or to other 
African Americans. The second category encompasses cases where an African- 
American defendant charged with murder seeks to have his culpability dimin- 
ished on the ground that he was provoked when his victim called him ‘nigger’. 
Kennedy’s third category has to do with claims for compensation (in tort or under 
Title VU of the Civil Rights Act 1964), where the plaintiff argues that use of the 
N-word grounds a claim for compensation. The fourth category concerns situa- 
tions where a judge must decide whether a jury can be told about the readiness 
of witnesses and litigants to use the term ‘nigger’. 

In his discussion of the case law, Kennedy points up a lack of sensitivity in the 
US legal system to the negative import of nigger-as-insult. But, in Chapter 3 of 
his book, he rejects the arguments of tradicationists’ who ‘contend that nigger has 
no proper place in American culture and who ... desire to erase the N-word 
totally... from the cultural landscape’ (p 111). Likewise, he rejects the arguments 
of ‘egulationists’ who call for ‘broader prohibitions’ on the use of ‘nigger’ and 
other forms of hate speech (pp 118-125). In his arguments against eradicationism, 
Kennedy discusses Mark Twain's Adventures of Huckleberry Finn. This novel, he 
notes, is ‘now one of the most beleaguered texts in American literature’ (p 108). 
This is because ‘nigger’ appears in the book on 215 occasions. And, in light of this 
fact, parents across the USA have called for the novel to be removed from school 
syllabuses (p 111). Kennedy regards this development as lamentable since "Twain is 
not wilfully buttressing racism (p 109); rather, he is ‘seeking ruthlessly to unveil 
and ridicule it’ (p 111). Kennedy is surely right to take this view. For the strategy 
employed by Twain has, in more recent times, afforded an effective means by 
which to make plain the way in which terms like ‘nigger’ undercut egalitarian 
assumptions. Twain's strategy was, for example, employed in Norman Jewison’s 
film In the Heat of the Night (1967), and it continues to be employed by novelists. 

On turning to the regulationists’, Kennedy has in his sights, inter alios, Richard 
Delgado, Charles Lawrence, and Mari Matsuda (pp 118-125). He notes that the 
sort of arguments put forward by these and other ‘leftliberal multiculturalists’ 
gained currency during the ‘culture wars’ of the 1980s and 1990s (pp 118-125). 
But while the arguments in favour of a broader range of prohibitions on hate 
speech inspired the promulgation of, among other things, campus speech codes, 
the judiciary remained unconvinced (see, for example, Doe v University of Michi- 


The Modem Law Rewew Limited 2004 873 


Reviews 





gan, 721 F Supp 852 (1989)). This was because the prohibitions were, when sub- 
jected to judicial scrutiny, found to be vague and overbroad and, as such, an 
unconstitutional limitation on free expression. Kennedy’s view is that ‘the cham- 
pions of speech codes ... rightly lost’ in the culture wars (p 119). For, on his 
account, they failed to establish that the problem they were seeking to combat 
was ‘burgeoning’ (p 119). Relevant here 1s Stanford University’s speech code. Ken- 
nedy notes that, in the first five years of its operation, no one was charged with 
violating it (p 123). These and other such points lead him to conclude that prohi- 
bitions of the sort placed on free expression at Stanford are ‘simply not worth the 
various costs’ to which they give rise (p 125). 

Thus Kennedy falls into a consequentialist mode of analysis that does not speak 
adequately to the lived experience of nigger-as-insult and other such hate speech. 
A basis on which to explain this lived experience is afforded by the philosophy of 
G. W. E Hegel. In his The Phenomenology of Spirit (1807), Hegel argues that humans 
need to be recognised by others as their (intrinsically valuable) moral equals. 
Moreover, Hegel offers an account of history in which humankind has, haltingly, 
moved towards a set of practical arrangements (the liberal state) in which the 
intrinsic worth and moral equality of all people is assumed and mutually recog- 
nised. In countries such as the USA, the pursuit of mutual recognition is a given 
of its liberal political culture. But phrases such as equal concern and respect’ cap- 
ture an ideal that may hold sway in seminar rooms but often exerts an exiguous 
influence on practical life. Certainly, egalitarian ideals should be set against the 
frequently encountered fact of nigger-as-insult. Those who, in the USA, use this 
sort of language repudiate one of the most fundamental assumptions of the poli- 
tico-legal framework within which they live. And those who endure such abuse 
may experience it as an attempt to expel them from a community of equals. Sup- 
port for this sort of analysis can be found in the etymology of a word often used in 
the antebellum south of the USA. A black who refused to accept his or her infer- 
10r status was commonly characterised as ‘uppity’. Moreover, those labelled in this 
way gave expression (quite predictably, on a Hegelian view of history) to egalitar- 
1an assumptions quite at odds with the institution of slavery. 

Many of the cases, practices, and incidents discussed by Kennedy would have 
provided support for just the sort of analysis suggested above. Consider Kennedy’s 
discussion of Irving v J. L. Marsh, 360 NE 2d 983 (1977) (pp 68-69). Here, an Afri- 
can American returned to a shop merchandise that he believed to be defective. 
Before giving him a refund, the white shopworker required him to sign a sales 
slip on which was written ‘[a]rrogant nigger refused exchange — says he doesnt 
like products’. A subsequent action in tort for intentional infliction of emotional 
abuse failed on the ground that the words were insufficiently extreme and outra- 
geous to warrant the imposition of liability. From the Hegelian perspective just 
outlined, this is questionable. For, in Irving, the shopworker seeks to push the 
plaintiff off the egalitarian plateau on which all US citizens are assumed to live. 
In Hamilton v Alabama, 276 US 650 (1964) (pp 91-92), we see a lawyer acting in a 
way that has much the same effect. Here, a prosecutor in Alabama addressed white 
witnesses by their surnames and black witnesses by their first name. He thus acted 
in a way that encoded the message that the latter were of inferior status. This was 
certainly the view of one black witness who refused to answer questions put to 
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her by the prosecutor until she was addressed ‘correctly’. (For her pains, she was 
held in contempt and jailed — a decision subsequently reversed by the Supreme 
Court). In these examples, we see African Americans being treated in ways that 
call to mind ‘Jim Crow etiquette’ (e.g, the practice of referring to black men as 
‘boy’ (p 89)). This is a type of invidiously discriminatory etiquette that grew up 
around and ultimately outlived the institution of slavery. 

There are reasons for thinking that a Hegelian analysis of the sort suggested 
would have strengthened Kennedy’ text in a further respect. He would have been 
able to make plain to his readers significant points of commonality between ‘nig- 
ger’ and other instances of hate speech. For, just as ‘nigger’ can be employed to 
deny the intrinsic and equal moral worth of others, so too can abuse on, inter alia, 
grounds of sex, sexual orientation, class, and religious faith. In each case, those 
targeted find themselves being (re)described in ways that work to undercut the 
egalitarian assumptions earlier described. 

To conclude, if we judge Nigger on the aims Randall Kennedy set for himself, it 
works well. It describes the relevant history clearly. It offers a helpful account of 
US law’ response to the term. And it stakes out a cogently argued (consequenti- 
alist) position on hate speech. But Kennedy’ text suffers from one regrettable 
deficiency. He fails adequately to theorise the lived experience of racial abuse. In 
this respect, resort to Hegel would have been helpful. And had Hegel been used in 
the way suggested, Kennedy would have been better placed to make more general 
points about hate speech. 


Richard Mullender* 


Philip Soper, The Ethics of Deference: Learning from Law’s Morals, 
Cambridge: Cambridge University Press, 2002, xvi + 189pp, pb £16.95, hb £47.50. 


Philip Soper’ discussion of political obligation in The Ethics of Deference, both from 
the point of view of law’s claims regarding its mandates and from the point of 
view of whether an obligation to obey the law exists at all, clearly identifies 
where and how philosophers have previously come to blows in this field. Soper 
largely achieves this through the careful scrutiny of several fine conceptual dis- 
tinctions, including an elucidation of the key concept of deference. Soper’s novel 
contribution to the debate can be summarised in the following aphorism: law has 
authority but does not claim it. 

I want to explore ın a little detail two major, and related, issues arising from 
Soper’ book. These are, in turn, the methodology Soper utilises, and Soper’s ana- 
lysis of the purely coercive gunman writ large’ system of governance, a system 
first made famous by John Austin (who was greatly indebted to Thomas Hobbes 
and Jeremy Bentham). Before coming to these matters let me give an overview of 
Soper’s book. The layout reflects Soper’s desire to keep separate on the one hand 
what law claims of its citizens and on the other hand what obligations citizens 
have to law. As Soper sees ıt, conventional scholarly wisdom (which is epitomised 
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in Joseph Raz’s work) has ıt that, as a matter of legal theory, law claims it is owed a 
content-independent obligation of obedience, while as a matter of moral/political 
theory, no such obligation in fact exists. Soper expresses unease with this disso- 
nance. He calls this the problem of competing normative systems’ (pp 9-13} and 
suggests that equilibrium could be restored by one of two methods. First, one 
could reassess and reduce, as a matter of legal theory, the claims law makes (while 
keeping constant received moral/political theory). Perhaps law claims something 
less than a content-independent obligation of obedience. In part I Soper draws just 
this conclusion. Law instead makes, according to Soper, a content-dependent claim to 
justly coerce (i.e these laws have the appropriate content’) coupled with a content- 
independent claim to enforce its norms (i.e. regardless of the laws’ content we are going 
to enforce them’). The second way to restore equilibrium between the competing 
normative systems of legal theory and moral/political theory would be to recon- 
sider received moral/political theory (this time keeping received legal theory con- 
stant). In part II Soper makes this move, asking: ‘[e]ven if law does not claim 
authority, is ıt possible that law actually has authority. . .? (p 27). He answers this 
question affirmatively. It is worth asking here whether Soper’s conclusion really 
solves the problem of competing normative systems which he has astutely dis- 
cerned. After all, according to Soper, law has authority but does not claim it, 
rather than the conventional view that law claims authority but does not have it. 
Has Soper not substituted one problem for another? Well, yes and no. Yes, in that 
there is no smooth harmony between the competing normative systems. But no, 
in that, as Soper himself recognises, the position he defends ‘restores unity to both 
political and legal theory in a way that avoids the paradox which modern positi- 
vists confront’ (p 53). The idea of having authority without claiming it 1s a possi- 
ble and even familiar one’ (p 53) according to Soper, who cites humble theoretical 
experts and deference to the normative judgments of others. The supposed para- 
dox confronted by modern positivists is an adoption of the ‘curious position of 
counting systems as legal only if they make claims branded as false by political 
theory’ (pp 53-54). 

Part II begins by examining the basis for the obligations of promise and fair 
play, and seeks to solve some perennial riddles by invoking the ethics of deference. 
Finally, Soper builds on these analyses in seeking to explain political obligation, 
concluding that ‘one always has reason to defer to legal norms, even if that reason 
is sometimes outweighed in particular cases by countervailing concerns’ (p 28). In 
a nutshell, deferring to an authority (be it legal or otherwise) involves submission 
to the authority’s judgment even when one thinks that that judgment is wrong. 
How, though, does Soper defend such a thesis, while maintaining, as he wants to, 
a role for autonomy in human affairs? His strategy is Kantian in nature: ‘[t]he 
question of why I should defer to the norms of the state is answered by reminding 
myself of the point of the state and the sense in which it represents values that I, 
too, endorse. The state is necessary, and it is the kind of entity that requires some to 
govern, in good faith, on behalf of all. Thus I, who could do no different were I in 
charge, have a prima facie reason to do as I would expect others in my situation to 
do’ (p 167). 

So to the first major issue I want to consider: Soper’s methodology. Soper seeks 
to make conceptual claims about essential features of law. (A necessary prelude to 
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this is description — à simple listing of features that characterize the practice or that 
are commonly associated with it’ (p 29)) This is cashed out as follows: ‘to claim 
that a particular feature of an enterprise is essential to the concept means. . .only 
that the feature is required in order to avoid inconsistency with other existing 
concepts or practices’ (p 30). Hence Soper adopts a coherence approach to concep- 
tual analysis, and thereby avoids any problematic commitment (post-Quine) to 
maintaining that conceptual analyses tease out truths entirely independently of 
empirical data. I shall not dwell, here, on the viability of such an approach tout 
court, the literature is full of objections to, and endorsements of, coherence-based 
methodologies. Instead I want to make a comment on Soper’: methodology, on 
the assumption that coherence-based conceptual analysis 1s not flatly unworkable. 
I want to point out a passage which might seem to cast doubt on whether Soper is 
actually pursuing the conceptual methodology he claims to be pursuing. 

Now one should always be wary of putting heavy emphasis on just one passage 
in a text. Nonetheless, the importance of the argument which Soper is seeking to 
counter here means that his remarks deserve especial attention. Throughout the 
book, Soper regularly reminds the reader that he is making conceptual claims 
about essential features of law, rather than merely descriptive claims about what 
seems usually to be the case. However, when attempting to parry a claim made by 
Kent Greenawalt to the effect that one could imagine hypothetical scenarios in 
which ‘the state might explicitly avoid taking a substantive position on a contro- 
versial issue while at the same time regulating the issue to avoid dispute and con- 
troversy’ (p 50), Soper makes a striking concession, a concession seemingly 
running athwart his explicitly avouched methodology. Greenawalt’s hypothetical 
involves a number of religious settlements on Mars where religious differences 
amongst the citizenry lead them to allow the state to make laws regulating all 
disputes, with the state explicitly refraining from taking a position on the merits 
of all those laws. Soper takes Greenawalt to be making a claim that ‘whether the 
state must be seen as endorsing the merits of controversial legislation is an empiri- 
cal question, not a conceptual one’ (p 50 n 28), and this seems a fair interpretation 
of Greenawalt’s argument. Soper replies: ‘[b]ut the artificial nature of the example 
helps make the point that this situation is unusual: As a purely descriptive matter, 
states usually do purport to be making decisions about moral issues on the merits 
as they see them’ (p 50 n 28; see also p 82 sec. (3) for a similar claim). 

What is wrong with this reply? First, we may rightly question whether the 
artificiality and empurical unusualness (assuming it is in fact artificial and empiri- 
cally unusual) of Greenawalt’s hypothetical is of any relevance here. When seeking 
to do battle on a conceptual level, while many of the details are matters of hot 
philosophical dispute, this much at least seems relatively uncontroversial: a con- 
ceptual argument may validly invoke counterfactual scenarios so long as they are 
relevantly conceptually similar to our actual world. So in order to disqualify 
Greenawalt’s counterfactual scenario from consideration one must not simply 
gesture at its artificiality or unusualness, but must rather point out conceptual dis- 
analogies between it and aw’ ın our actual world, such that we would not wish to 
call the hypothetical regime ‘law’. But Soper does not even attempt this here. This 
brings me to a second, and related, point. Soper’s response to Greenawalt results in 
a retreat from his espoused conceptual project. Greenawalt’s example seems to 
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have forced Soper to reduce his daims from a conceptual to a merely descriptive 
level. Soper, with his claim that ‘[a]s a purely descriptive matter, states usually’ 
make moral claims, evidently opens the way for a conceptually possible regime 
such as Greenawalt’s which would give the lie to Soper’s conceptual ambitions. 
This seems to renege on the conceptual claims dotted throughout the rest of the 
book. 

The second major issue to be discussed is Soper’ analysis of the purely coercive, 
gunman writ large system of governance. When considering purely coercive 
regimes Soper does make a conceptual argument for their exclusion from the 
concept of Jaw. (Incidentally, purely coercive regimes are differentiable from the 
regime in Greenawalt’s hypothetical by dint of the explicit consent which citizens in 
Greenawalt’s Martian scenario give their regime's officials to refrain from making 
moral claims about the regime’ directives, and by dint of the thoroughly normative 
nature of the officials’ pronouncements in Mars). He endeavours to show that ‘to 
reduce the notion of legal obligation to nothing more than the notion of being 
obliged is inconsistent with the practice and language of law’ (p 70). The major 
novel argument which Soper advances here is that the coercive system, which 
dooms from the start any ability to establish moral legitimacy, is for that very 
reason worth differentiating from legal systems’ (p 71 n. 38). Soper’s major con- 
temporary foe here is Matthew Kramer. However, it is important to recognise a 
subtle difference in modality between the claims of Kramer and Austin, a differ- 
ence to which Soper 1s not always attentive. While for Austin all legal systems are 
purely coercive, for Kramer it is merely conceptually possible that some legal sys- 
tems are purely coercive. Hence a demonstration that some (conceptually possi- 
ble) legal systems are not purely coercive, while sufficing to defeat Austin, has no 
impact on Kramer's less extreme position. Recognising this draws the sting from 
Soper’s claim here that the ‘coercive system dooms from the start any ability to 
establish moral legitimacy’ and is thus worth differentiaung from ‘law’. While 
the claim may count against Austin’s position that no legal regimes are candidates 
for moral legitimacy (assuming this is indeed the case for purely coercive 
regimes), so what if some legal regimes (the purely coercive ones which Kramer 
countenances as a conceptual possibility) fail to be candidates for moral legiti- 
macy, so long as others, possibly the greater share of actual regimes, are? In other 
words why should we demand, as a matter of conceptual necessity, that every legal 
regime be a candidate for moral legitimacy? Soper gives us no reason to make 
such a demand. 

We should note, in closing, that Soper’ conflation of the purely coercive 
regime and the gunman writ large scenario is far from secure. One can question 
whether recognition of the conceptual possibility of purely coercive legal regimes 
forces one to, in Soper’s words, reduce the notion of legal obligation to nothing 
more than the notion of being obliged (p 70). That is to say, one might accept the 
truth of the conditional claim that if one reduces the notion of legal obligation to 
nothing more than the notion of being obliged then one is acting inconsistently 
with the practice and language of law, without having to accept that a recognition 
of the conceptual possibility of purely coercive legal regimes will amount to a 
reduction of the notion of legal obligation to the notion of being obliged. As 
Kramer and Ken Himma have pointed out elsewhere, the purely coercive regime 
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is readily differentiable from the gunman writ large scenario in at least two ways: 
the directives in a purely coercive regime are general with respect to the class of 
addressees and relevant behaviours, and the rule of recognition is accepted as pro- 
viding standards governing official behaviour. Now one can of course quibble 
over whether these differences provide the necessary, conceptually relevant dis- 
tinctions to enable one to talk of legal obligation as opposed to talking merely of 
being obliged, but what is clear is that this is a matter warranting extensive con- 
ceptual debate rather than one admitting of a simple answer. 

In sum, The Ethics of Deference is an admurably clear book, presenting a thor- 
oughly novel take on its subject-matter. Despite its occasional misconstruction 
of the claims it pits itself against, it is nonetheless worthy of close attention. 


Mark McBride* 


Sami Zubaida, Law and Power in the Islamic World, London: I.B. Tauris, 2003, 
248pp, bb £35.00. 


Sami Zubaidas remarkable book will upset both Orientalists and Islamists who 
believe that Islamic law is a closed and settled code. Law and Power in the Islamic 
World offers a fascinating and provocative look at the development of Islamic law 
from its origins to the present day. All Islamic law is here, from a discussion of its 
sources and institutions to an investigative history recalling, amongst other epi- 
sodes, Islamic judges drinking wine before hearing cases (p 50). The book pro- 
vides an excellent introduction to the subject while offering new perspectives to 
established scholars of Islamic studies. 

Zubaida’s main argument is that the location of Islamic law has shifted from the 
‘custody of the scholars to that of bureaucrats and legislators’ (p 221). He shows 
that Islamic law was the product of scholastic enterprise by scholars within civil 
society rather than the state. In common with other commentators he dates the 
origins of Islamic law from the eighth and ninth centuries. It is during this period, 
rather than at the time of the Prophet (the early seventh century) that a caste of 
jurists (mujtahids) emerged, spawning many schools of law by creating a corpus of 
norms (sharfa) based upon a philosophical-theological discourse (usul al figh — Isla- 
mic jurisprudence). Despite its divine origins in the Qur’anic revelations, law was 
established through human agency. It was the jurists of this period who deter- 
mined the sources and scope of Islamic law. As Zubaida comments, ‘the sharra 
continued to be until recent times, jurist’ and judge’! law, derived and elaborated 
in books of jurisprudence and commentaries, as against statute law, deriving from 
the edicts of rulers or state traditions’ (p 11). 

Islam and Islamic law are not, however, easily reduced to a singular social or 
religious category. As the early history of Islam demonstrates, the brief mission 
of the Prophet Muhammed (which lasted only ten years) was soon eclipsed by 
factional struggles leading to the assassination of three of his four immediate suc- 
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cessor leaders. This struggle reached its peak with the battle of Karbala which 
sealed the Sunni/Shr’a split. Islamic societies are thus more complex than the one 
dimensional imagery that has become so common in Western discourses. The 
account of these early struggles reinforce Zubaidas principal theme: Islamic law’s 
special relationship with power and the state. 

The strained relationship between law and the state is well symbolised in the 
lives of two of the founders of the Sunni schools of law, Abu Hanifa and Abu 
Hanbal. Abu Hanifa was flogged because he refused a judgeship offered by the 
Caliph Harun al Rashid. For Abu Hanifa there was something corrupting about 
power and the state; he wished to develop law as a pure discourse unmediated by 
the exercise of power. However, not all mujtahids thought about law’s relationship 
with power in this way. Zubaida points out that Abu Hanifa’s closest disciple, Abu 
Yussef, did accept judicial office. The tensions between state power and the jurists 
becomes more dramatic two generations later in the conflict between Abu Hanbal 
and the Caliph Al Mu'tasim. Abu Hanbal was interrogated by Al Mu'tasim and 
beaten for his refusal to accept the then fashionable doctrine that the Qur’an had 
been created rather than being the word of God. Abu Hanbal survived the ordeal 
and lived to see the next Caliph Al-Mutawakkil reverse the doctrine. Through 
these episodes, Zubaida subtly demonstrates the often conflictual relationship of 
Islamic law to the state while also underlining the indeterminate character of legal 
doctrine. 

This history is at variance with many modern Islamic movements which call 
for the creation of an Islamic state based on sharta. For Zubaida, the turning point 
comes in the nineteenth century when, he argues, the Islamic reform movement 
brought about the ‘Etatization of law’ (Chapter 3). Central to this thesis are the 
developments in the Ottoman Empire which saw the codification of Islamic 
law from the Tanzimat decree of Hatt-I Serif in 1839. As a result, Ottoman jurists 
began to relocate the norms of Islamic law from the handbooks and commen- 
taries to a place within the framework of a French influenced code. This process 
can be seen most clearly in the commercial code (1850), the land code (1858), and 
the famous Mejelle or cavil code of 1876. As Zubaida points out, codification was 
not just a technical task of re-ordering established norms. It constituted a pro- 
found transformation of the Islamic legal method. Furst, it reduced the law to 
positive norms, taking away the fluidity that the juristic discourse had main- 
tained. The pluralist sources of Islamic law — Qur’an Sunna (the traditions of the 
Prophet), ijma (consensus of jurists), qiyas (analogical argument) and ijtihad (inde- 
pendent legal reasoning) — had offered vast scope for interpretation and applica- 
tion. Indeed, it was this flexibility that much exercised the British colonialists in 
India when they encountered Islamic law. A good example of Islamic law’ fluid- 
ity in Islamic legal writing is the Hedaya (the leading text of the Hanafi School of 
Jurisprudence dominant at the Ottoman Porte and in India). The Hedaya reworks 
the sources on each topic and, rather than a single clear answer to a legal problem, 
offers a series of possible outcomes. However, once the Ottomans committed 
themselves to fixed interpretations within the code, such practices ended. For 
Zubaida it is significant that the code was then turned over to state officials to 
apply, thus sidelining the mujtahids. From then on the active element in the devel- 
opment of the law became the state and so the training of judges and lawyers 
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shifted from the traditional centres of jurisprudence to the law faculty of the uni- 
versity. The active role of the jurist was marginalised and the shari’as essential link 
to the usul al figh was broken. In its place appeared the state subjecting law to its 
will: Islamic law became a rigid and bureaucratised system. 

The Islamic revolution in Iran provides the most comprehensive evidence of the 
impact of etatization on contemporary Islamic law. It was in the traditional law 
schools of Shi'a learning in Najaf in Iraq in the 1960s that Muhammad Bager as 
Sadr sought to offer students an Islamic third way between Nasserite nationalism 
and materialist communism. His project was to combine the democratic aspects of 
a republic with Islamic values. The Islamic republic necessarily involved a new rela- 
tionship between the law and the state. Unlike in the Ottoman period, where the 
codification process removed the law from the jurists, as Sadr projected a leading 
role for jurists within the state. They would resume the task of developing Islamic 
law, although in a partnership with democratic institutions. Here was an Islamic 
version of the separation of powers where a democratic legislature would be 
checked by the clerical jurists. It was this vision that Ruhualla Khumaini adopted 
in the campaign that mobilised millions of Iranians against the Shah. Khumainis 
republic, however merged the clerics and jurists with the state bureaucracy and 
transformed this caste into a dominant force that reduced the democratic core of 
as Sadr’s project. As a result, the twenty-five years of Islamic rule in Iran has pro- 
duced a dramatic struggle between reformers and conservatives over matters of 
human rights, democratic pluralism and the role of women. Zubaida suggests that 
the clerical functionaries, ‘increasingly. . look like an entrenched interest group 
clinging to state power, legitimizing their control in terms of religious formulae, 
which to many Iranians ring hollow’ (p 219). This is especially prescient in the light 
of the attacks on democracy that we have seen in the recent Iranian elections which 
saw the banning of over 2000 reformist candidates. 

It would have been interesting to read Zubaida on the relevance of al-siyar (Isla- 
mic International Law) to his account, as this touches on the critical issue of jihad 
which is important to the more extreme Islamist groups, including al Qu’ida. They, 
together with groups in Egypt such as al Gama’ al Ismayia and al Jihad rely on the 
classical distinction between law and power to justify violence against both the 
West and the regimes in the Islamic world which they denounce as corrupt. The 
form of authority to which such organisations appeal is, however, qualitatively 
different to the strong civil society institutions that Zubaida describes in the classic 
Islamic periods. The authoritarian regimes such groups appear to want to create 
would have no room for the institutions of civil society, despite the claims to 
authenticity their proponents make. 

Law and Power in the Islamic World offers an important window on debates within 
Islamic law and is a welcome addition to the growth in challenging writing on 
this subject in English. Zubaida’s book will be required reading for any student of 
Islamic law for some time to come. 


John Strawson" 
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Alan Wertheimer, Consent to Sexual Relations, Cambridge: Cambridge 
University Press, 2003, xv + 310pp, hb £45.00, pb £17.99. 


Alan Wertheimer’s previous books, Coerion and Exploitation, deal with the issue of 
consent: they examune, respectively, whether coercion and exploitation invalidate 
consent, but neither directly examines the question of sexual consent. His latest, 
Consent to Sexual Relations, is a welcome sequel. It again displays Wertheimer’s will- 
ingness to tackle extraordinarily difficult issues with unremitting honesty and 
subtlety of thought. 

Put simply, its argument goes like this: a woman's consent renders it morally or 
legally permissible for a man to have sexual relations with her when she is not 
coerced, when she is not deceived, and when she displays the requisite psycholo- 
gical capacities to give such consent (which in turn suggests that she be of a mini- 
mum age, that she be minimally competent, and not so intoxicated that her 
reasoning abilities and stable preferences about sex are dramatically altered). Thus 
stated, Wertheimer’s thesis does not seem very controversial. However, it leads 
him to deal with difficult and seldom examined issues, such as sex and mentally 
retarded individuals, drunken consent, sex and false preferences, as well as sex and 
asymmetrical desire in long term relationships. Moreover, he defends this thesis in 
an interesting way, and in the course of doing so makes a number of controversial 
and important points. 

Before looking at the overall argument, here are a few examples of Werthei- 
mer’ more controversial claims. He argues that rape 1s not about violence, but 
about sex, from the points of view of both perpetrators and victims (pp 74ff and 
91 ff). He also claims that a woman's past sexual history may be relevant to deter- 
mining whether she consented to a particular sexual act, even though there might 
be very good, and overnding reasons, for courts not to take that into account (p 
28) He suggests that whereas intuitively we might want to say that mentally 
retarded women cannot give valid consent to sex, we ought to be sensitive to 
the fact that were we to draft the law accordingly, we would add to the burden 
of their disability by depriving them of what could be, for them, a fulfilling 
experience (p 225). And against much of current legal practices and prevailing 
mores, he is not afraid to argue (and in my view successfully) that, by and large, 
deception renders sexual relations morally, and, in more cases than the law cur- 
rently covers, legally, umpermissible. 

‘Turning to the broader framework of the book, Wertheimer’s central claim is 
that a womans valid consent is both a necessary and sufficient condition for sexual 
relations with her to be morally or legally permissible. Note, first, that that ‘or’ is 
important: for what counts as morally valid consent often differs from what 
counts as legally valid consent. Suppose, for example, that A threatens to sully 
Bs reputation amongst their peers if she refuses to have sex with him. In that case, 
one may plausibly claim that B’s consent does not count as valid at the bar of mor- 
ality, and thus that it is morally impermissible for A to have sex with B, although 
it does count as such at the bar of the law (p 182). Wertheimer’ sensitivity to the 
differing demands of morality and law is one of the book’s strengths. 

A striking feature of the overall argument is the use of evolutionary psychol- 
ogy to explain why non-consensual sex 1s wrong. However, in the end not much 
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turns on this strategy, since, as Wertheimer concedes, non-consensual sex would 
be as wrong if women, instead of being genetically hard-wired into resisting 
non-consensual sex, were instead socialised into experiencing it as a serious set- 
back to their interests. That they do so experience it is the heart of Wertheimer'’s 
thesis about consent. According to him, consent is a necessary and sufficient con- 
dition for permissible sexual relations Regarding the sufficiency condition, he 
argues that claims to the effect that sexual partners must stand in a relationship 
of equality — that A must not exploit B, that B ought to get as much from the 
sexual relationship as A — are wrong. His arguments to that effect are convincing. 
Less convincing is his argument that valid consent is a necessary condition for 
permissible sex. Valid and concurrent consent is necessary, according to him, 
because it protects a womans negative autonomy not to have sex with partners 
she does not want, as well as her positive autonomy to have sex only with partners 
she wants (pp 125-130). When he discusses the harm and wrong of rape, however, 
Wertheimer argues that rape is wrong in so far as it harms the victim's well-being 
by causing intense concurrent distress, adversely affecting her ability to function 
psychologically, and imposing the risks attendant on sex such as pregnancy and 
disease, and ultimately death (p 102ff). But it is unclear whether for A to have sex 
with B without her valid consent is wrong because it undermines her autonomy 
as well as causes her the aforementioned harms, or whether it is wrong because, in 
undermining her autonomy, it causes her those harms. 

Moreover, Wertheimer thinks that in those cases where women do not experience 
non-consensual sex as a setback to their well-being interests, ‘[it] is much less wrong 
or not wrong at al? (p 156). But 1s that right? It ıs possible to imagine a case where A 
has sex with B without her consent, wears a condom (so that B is not exposed to the 
risks of illness and pregnancy), drugs B so that she will never remember what hap~ 
pens, and does not tell anyone (so that B is not exposed to others knowing about her 
ordeal and changing their relationship to her accordingly). Bs autonomy has been 
violated, but, according to Wertheimer, she has not been harmed for she does not 
experience the assault as a setback to her well-being. That seems wrong to me: the 
law certainly should punish A in that case, and I am not convinced that A is less 
culpable than he would be if B were fully conscious throughout the rape. One 
may plausibly argue, in fact, that in drugging B, A 1s adding to her injury, in so far 
as it denies her the possibility of reacting to what happens to her, thus of behaving 
like a rational and moral agent throughout her ordeal 

There is not the space here to explore ın detail the relationship between well- 
being, autonomy and non-consensual sex. I shall therefore end by tackling one of 
the most controversial issues raised by the book: that of whether sex can, within 
long term relationships, be subject to principles of distributive justice. As Werthei- 
mer frames the question: ‘[g]iven an asymmetry of desire for sexual intercourse, 
should the less desirous party consent to sexual intercourse more often than she 
would otherwise desire?’ (p 259). To be absolutely clear: it is always impermissible 
for a man to have sex with his wife without her (concurrent) consent. The ques- 
tion is whether she should consent. And the answer is sometimes’: ‘partners ın an 
enduring relationship can reasonably view the frequency of sexual relations as a 
matter to be governed by principles of distributive justice’ (p 259), just as questions 
such as who takes the bins out, who cooks, whose preferences about entertain- 
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ment count, and the like, are governed by such principles (p 262). Wertheimer 
argues that whether a woman ought to consent to sex with her husband even 
though she does not have desire for it in part depends on the parties utility gains 
and losses: there are cases where her disutility is such, in absolute terms (as well as 
relative to her husband’ utility gain) that she can withhold consent without being 
in the wrong (pp 263-267). In some other cases, however, it would be reasonable 
for her husband to resent her not consenting (although, to reiterate, that would 
not in any way entitle him to use force or, indeed, deception). 

There are two ways of rejecting this view, both of which Wertheimer disposes 
of (p 269ff). One consists in maintaining, with communitariang, that family and 
romantic relationships do not fall within the scope of justice. The second concedes 
that what goes on in such relationships does fall within the scope of justice, but 
makes an exception for sex. The second strategy is more promising than the first 
(against which much has been written): it involves arguing that sex is as a matter 
of fact experienced and enjoyed by partners as special (which would make ‘fair 
sex’ self-defeating), and that it should be so experienced (which would make it 
wrong for a man to enjoy it if he knows that his wife is consenting to it for reasons 
of fairness, not of desire). But, as Wertheimer shows, the first argument is empiri- 
cally false; and the second is too demanding as it rules out from the range of per- 
missible sexual encounters any kind of sex that is given for reasons other than 
desire, such as sex for purely reproductive purposes. 

Wertheimer seems to believe that in disposing of these objections, he has suc- 
cessfully defended his view that sex ın long term relationships can be subject to 
distributive principles. lam not convinced. In fact, the following crudely sketched 
point seems to me a valid objection to the fair sex’ view: although not all indivi- 
duals do, as a matter of fact, experience sex as something which can only be given 
out of desire, some people do. And if someone does so experience it, then her 
partner has no right to demand that she consent to sex out of fairness. Nor, 
indeed, does he have a claim that she take steps so as to make herself desire sex, 
e.g. by taking hormone replacement therapy, if she has no second-order desire for 
sexual intercourse. This is because, unlike chores and entertainment choices, our 
sexual psychology is a central feature of the person we are: if we do not want to be 
someone who desires sex, because, for example, we fear the loss of self-control and 
attendant vulnerability that it may cause, our partner lacks a reasonable claim that 
we change that preference. Note that this applies not merely to men who want 
their wives to desire sex more than they currently do, but also to women who 
want their husbands to desire sex less. In both cases, a partner's refusal to alter his 
or her second-order preferences about sex may doom the relationship, but so be it 
the point is that neither can be said to be in the wrong. 

In short, Wertheimer skilfully, if not always convincingly, deals with some of 
the most complicated and controversial issues faced by lawyers and policy makers, 
and some of the most intumate problems faced by men and women together. If 
only for that reason, Consent to Sexual Relations is a book well worth reading. 


Cécile Fabre* 
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Michael Humphrey, The Politics of Atrocity and Reconciliation: From Terror 
to Trauma, London: Routledge, 2002, 175pp, hb £65.00. 


This book is another addition to the large literature on mass atrocities. In recent 
years this field has attracted the attention of anthropologists, sociologists, histor- 
ians, lawyers, and journalists, among others. These writers have variously consid- 
ered the causes and consequences of mass atrocities, as well as the various 
collective responses they provoke. Certainly, the twentieth century provides rich 
material: not only was it one of the most violent ever, but it also saw unprece- 
dented efforts to reckon with the past, both through traditional legal mechanisms 
— such as criminal prosecutions and civil litigation — and new institutional forms — 
including, most notably, truth commissions. In The Politics of Atrocity and Reconcilia- 
tion Michael Humphrey covers much of this ground, albeit from a certain dis- 
tance. He explores the contemporary politics of atrocity through an analysis of 
the relationship between pain, political power and suffering’ (p 1). He considers 
the production of various forms of atrocity, from torture to ethnic cleansing, as 
well as the techniques used to build peace in the aftermath of atrocity (concentrat- 
ing specifically on criminal trials and truth commissions). In so doing, Humphrey 
highlights the similarities in the techniques of those who commit atrocity and 
those who seek to prevent it. Both rely on the suffering of victims to achieve their 
goals: just as 4 dictatorship’s power is made real in the pain of the torture victin’ 
(p 2), so too are efforts to rebuild a nation made real in the relrving of that pain, 
whether before a trial or a truth commission. As Humphrey explains, this dual role 
places enormous burdens upon victims. Not only must they endure their initial 
suffering, they are then expected to be reconstructed as victims, reveal the ‘truth’ of 
their experiences, have their stories subordinated to a selectively constituted collec- 
tive memory, accept compensation, and sometimes even forgive (p #41). 

Humphrey’s method is theoretical more than it is empirical, and, ın places, this 
does not make for easy reading. But The Politics of Atrocity and Reconciliation 1s well 
worth the effort, and its implications extend well beyond the world of theory. For 
one thing, readers come away with a much clearer sense of how victims’ needs are 
often sacrificed in the name of peace-making and nation-building. 


Declan Roche* 


Tonia Novitz, International and European Protection of the Right to Strike, 
Oxford: Oxford University Press, 2003, xxxvii + 419pp, bb £70.00. 


Statistical indices of the number of working days lost owing to labour disputes in 
industrialised market economies suggest that there has been a marked decline in 
recourse to strike action in recent years. (The annual article in the Department of 
Trade and Industry's Labour Market Trends provides a summary of the relevant data; 
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see most recently April 2004, 145) Interest in the limits imposed by law on exercise 
of ‘the right to strike’ may well have waned in consequence. It would, neverthe- 
less, be widely accepted that recognition that there are circumstances in which 
workers can legitimately go on strike, or perhaps take some other form of ‘indus- 
trial action, is one of the indicia of a democratic society. Where the boundaries 
should be drawn between what is legitimate, in the sense that it cannot be made 
the subject of legal sanctions against those who take part or those who call for or 
‘organise’ the action, and what is not remains a fertile area for debate. In Britain 
that debate was at the heart of both labour relations and political discourse from 
the 1960s to the 1990s. Over the last decade, while the debate has not ceased, it has 
become more muted as the political imperative for some form of response to what 
is happening in labour disputes has declined or even disappeared. 

While it may be less visible, discussion of where the boundanes of the right to 
strike should be drawn continues to receive the attention of academic scholars. A 
notable feature of contemporary British writing is the increased regard that is had 
to international standards. This may, perhaps, be attributable in part to the wider 
concern which British labour lawyers now have to show for ‘European’ develop- 
ments, albeit that confusion over the difference between, and the differing import 
of, standards set by the Council of Europe and those of the European Commu- 
nity, is likely to continue to limit appreciation of the real importance of ether, in 
this as in other areas. As far as the right to strike 1s concerned, standards set at 
European level — by the Council of Europe — and at international level by the 
International Labour Organisation (ILO) provided a benchmark against which 
changes in British law, in particular the legislation of 1980-1993, could be evalu- 
ated. In addition, the monitoring or ‘enforcement’ procedures which accompany 
these standards could be used as a means of questioning the compatibility of dif- 
ferent aspects of the law with norms to which the United Kingdom government 
ostensibly subscribed. 

In her scholarly account of international and European protection of the right 
to strike, Tonia Novitz provides a comprehensive analysis of the relevant jurispru- 
dence against which national law can be assessed. At the international level this is, 
unsurprisingly, almost exclusively focused on the ILO, which has been a specialist 
agency of the United Nations for nearly 60 years and which from its inception in 
1919, as Novitz notes, recognised the right of association for all lawful purposes by 
the employed as well as the employers’ as a principle of ‘special and urgent impor- 
tance’ (p 98). The ILO’; supervisory bodies, the Committee on Freedom of Asso- 
ciation and Committee of Experts, have progressively recognised the right to 
strike as an integral part of this right to freedom of association. 

At European level the situation 1s more complex, not just because of the exis- 
tence of two separate organisations of states, the European Union and the Counal 
of Europe. As chapters 7 and 10 of Novitz’s book demonstrate, while the Eur- 
opean Community Treaty does not give the Community any competence to set 
standards expressly concerned with the right to strike, Community institutions 
may have to confront the issue of the compatibility of standards set in areas where 
the Community does have competence, most obviously business competition, 
with collective labour rights which all its member states would claim to respect, 
including the right to strike. It is, perhaps, a paradox that while it was the Council 
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of Europe’ Social Charter of 1961 which provided the first explicit recognition of 
‘the right of workers and employers to collective action in cases of conflict of 
interest, including the right to strike’ (article 6(4)), decisions by the Council's 
supervisory bodies have generally taken a more restrictive view than the ILO of 
what the right actually means. The inferior status of the Charter, relative to the 
Council of Europes much better known European Convention on Human 
Rights, has in any event denied its contents the prominence which the Charter 
enjoys, a prominence which has of course been reinforced in the United King- 
dom by the incorporation of most of the Convention rights into domestic law 
by the Human Rights Act 1998. 

The central sections of Novitz’s book contain clear, detailed and admirably 
referenced accounts of, in Part H, how the ILO and Council of Europe adopted 
the relevant standards; in Part II, the essential, central role played by the super- 
visory regimes which exist in these organisations: and in Part IV, a synthesis of the 
substantive jurisprudence which emerges from this experience over the last 50 
years or so. (While Parts II and IMI also include chapters on the European Union, 
and indeed the EU 2000 Charter of Fundamental Rights contains explicit 
acknowledgement of the right to strike, to date the EU has made at most a mar- 
ginal contribution to transnational standards and experience on this issue, and it 
may well never be in a position to do more than this) From this body of analysis 
of ILO and Council of Europe standards, valuable points of reference can be iden- 
tified against which particular national laws and practices may be measured. 

In Chapter 2 Novitz explains what becomes a recurring theme of her own cri- 
tical perspective on this body of international rights. This is that both the Council 
of Europe and the United Nations ın its 1966 Covenants on Civil and Political 
Rights and on Economic Cultural and Socal Rights — which are of far less 
importance as a source of international standards on the right to strike than the 
jurisprudence of the ILO — have relegated the right to strike to what is in effect a 
secondary category of Social rights which merit a lower degree of recognition or 
protection than ‘civil and political rights, the category in which the right to free- 
dom of association is located. This 1s of little significance at international level 
since the ILO’s supervisory bodies have, paradoxically perhaps, perceived the need 
to recognise a right to strike as a necessary corollary of the protection for the right 
to freedom of association ın its Conventions 87 and 98. Within the Council of 
Europe, however, the Social right’ label explains not only the limited scope 
attached to the right to strike in the European Social Charter. It is also critical to 
an understanding of decisions of the European Court of Human Rights on the 
extent to which restrictions on the nght to strike impinge on the right to freedom 
of association in article 11 of the European Convention on Human Rights. The 
Court's unreported decision on admissibility ın Unison v United Kingdom ın 2002 
(see p 231 of the book) might be seen to reflect the consequences of this arguably 
unrealistic hierarchical ranking of different rights. An appreciation of the distinc- 
tion is, however, as Novitz demonstrates, crucial to an adequate appreciation of 
how the right to strike is perceived in the wider field of rights jurisprudence. 

While the critical analysis of what the international and European standards 
are, how they came to be adopted and how their observance is monitored is of 
great value, in some respects the most interesting discussion in the book comes 
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in the opening chapter which poses the question ‘why investigate protection of 
the right to strike?’ The answer is provided in part by locating the subject in the 
wider context of issues of governance and democracy in a changing world. 
Regional and international institutions are seen to have increased importance in 
an era of multinational businesses where the limitations of state regulation 
become increasingly apparent. However, while international and European orga- 
nisations of states may set standards against which the adequacy of national laws 
can be measured in a number of different ways — monitonng, reporting proce- 
dures, adjudication on complaints — one does not have to be too cynical to ques- 
tion the relevance of these enforcement’ procedures in the modern world. This is a 
dimension of the changing context to which the book returns in its final chapter. 
There, Novitz identifies some now familiar themes concerning changes in the 
nature of work: globalisation — for which it is acknowledged 4 straightforward 
definition. . is difficult to provide’ (p 344); the current fashion for codes of 
conduct regulating the behaviour of transnational business entities whose economic 
power challenges the efficacy of regulation of any type at any level; and the 
consequential issues facing the ILO and European organisations. - 

Given this contemporary context, a sceptical reader might feel justified in con- 
cluding that at the end of the day neither the standards set by the ILO’ Freedom. 
of Association Committee and Committee of Experts, nor the interpretation of 
the right to strike in article 6(4) of the European Social Charter by the European 
Committee of Social Rughts have a great deal of significance in, or even relevance 
to, the modern world. Only transnational norms set by organisations like the 
European Union — within which the European Community has defined areas 
of legislative competence and the decisions of the European Court of Justice can 
be effectively enforced — are, the sceptic may feel, of any potential relevance as a 
constraint on the power of states or (more importantly) transnational business 
organisations. The extent to which the ‘Good Governance’ discussion in chapter 1 
(pp 14-32) provides a satisfactory justification for the focus which the book 
provides on the complete body of relevant international and European standards 
is perhaps a matter for personal judgment. 

Absorbing and thought provoking as the perspective which the book provides 
on the right to strike is, 1t is important to keep in mind that however ‘the strike’ or 
‘striking’ is categorised as a right’, and whether it is seen to be the property of the 
individual worker or trade union or other collectivity, the importance of strikes — 
or perhaps more accurately, credible threats of strikes — and the incidence of strikes 
or other industrial action is not determined by the legal environment — national, 
regional or international — in which they occur. It is related rather to the funda- 
mental nature of working relationships in a world dominated by, if not yet 
entirely composed of, market economies. In this context the freedom to with- 
draw labour is still and will remain an issue of central importance, and the juns- 
prudence to which Novitz’s comprehensive work valuably draws the reader's 
attention needs to be evaluated against this background. 


Bob Simpson* 





*London School of Economics 
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Clashing Rights, the Welfare of the Child and 
the Human Rights Act 
Helen Fenwick* 


Under the Human Rights Act so far there has been until very recently little judicial or even aca- 
demic recognition of the difference between resolving clashes of Convention rights and addressing 
conflicts between utilitarian concems and such rights This article has chosen to illustrate that failure 
of recognition and to consider methods of resolving the conflict between rights, by concentrating 
on one particular clash of rights — that between media free speech under Article 10 and the privacy of 
children under Article 8 It argues for presumptive equality for the two nghts and for conducting a 
‘parallel analysis of their application to the arcumstances of a particular case. It contends that there- 
fore the principle that the childs welfare is paramount must be abandoned in its present form, as 
must the presumptve puonty accorded to Article 10 where that principle 1s not found to apply. 





So far the academic literature on the Human Rights Act has concentrated largely 
on the mechanics of the Act itself* and on its use in curbing the power of public 
authorities as it impacts on individual rights? Very little has been written on the 
proper domestic approach to clashes of Convention rights? Indeed, this topic is 
also neglected in relation to the Convention itself* 





* Professor of Law, Human Rights Centre, University of Durham My thanks are due to Gavin Phil 
lipson, Unrvernty of Durham, to Professor David Feldman, Univernty of Cambridge and to the anon- 
ymous referee for helpful suggestions on earlier versions of this article. The usual disclaimer applies 


1 See eg F Klug and K. Starmer, ‘Incorporation by the “Front Door” The First Year of the Human 
Rughts Act’ [2001] PL 654; F Klug and C. O’Brien, The First Two Years of the Human Rights Act’ 
[2002] PL 649, D. McGoldrick, The UK’s HRA in Theory and Practice’ (2001) 50 (4) ICLQ 901; 
Lord Lester of Heme Hill QC, Tnterpretung Statutes under the HRA 20 (3) Statute L Rev 218, 
225; BL Clayton, The Limits of What's Posmble: Statutory Construction Under the HRA [2002] 
EHRLR 559, C Gearty, ‘Reconciling Parliamentary Democracy and Human Rights’ (2002) 118 
LOR 248; G. Phillipson, ‘(Mis) Reading Section 3 of the Human Rights Act’ (2003) 119 LQR 183, 
C. Gearty, "Revisiting Section 3 of the Human Rights Act’ (2003) 119 LQR 551; H Fenwick, D. 
Bonner and S. Harrs-Short, Judicial Approaches to the HRA (2003) 52 ICLQ 549-586. 

2 See cg A. Ashworth, Human Rights Serious Crime and Criminal Procedure (London: Sweet and Max- 
well, 2002), S. Bailey, D Harris and D. Ormerod, Bailey Harris and Jones Civil Liberties: Cases and 
Materials (London: Butterworths, > a 

3 L Leigh in ‘Clashing Rights, Exemptions, Opt-Out: Religious Liberty and “Homophohia”’ 
(2001) 4 Carrent Legal Issues 247 considers the potential clash in question largely from a compara- 
tive and theoretical perspective G. Phillipson in ‘Transforming Breach of Confidence: Towards a 
Common Law Right of Privacy under the Human Rights Act’ (2003) 66 MLR 726—758 consid- 
ers the clash between speech and privacy rights, but is inevitably mainly concerned with the legal 
basis for asserting privacy rights — as the utle of the article indicates 

4 ig the reo leads teats on the Convetion (X Harris, M. O’Boyle and C. Warbrick, Law of the 
European Convention on Human Rights (London: Butterworths, 1995) and P. van Dyk and G. van 
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The horizontal effect debate has so far dominated the question of the govern- 
ance of relations between private parties by the Human Rights Act (HRA).° But 
little has been said in relation to instances in which the main question in relation to 
private parties is not that of the legal basis of their claims, but of their resolution in 
instances where conflicting Convention rights under the HRA enter the arena. At 
the same time large numbers of ‘clashing rights’ cases are already arising before the 
domestic courts°- whether or not they are viewed in those terms - and, as this 
article will argue, there 1s widespread judicial uncertainty as to the proper means 
of dealing with them. There has been little judicial or even academic recognition 
of the difference between, on the one hand grappling with utilitarian concerns 
where they conflict with individual rights under paragraph 2 of Articles 8 to 11, 
Schedule 1 to the HRA, and on the other considering the proper balance to be 
struck between two such rights when the value of both is assumed. The UK will 
soon have for the first time an Equality and Human Rights Commission’ which 
will inevitably have to grapple with conflicts of rights since its remit will be to 
provide overarching protection for the Convention rights as well as for rights to 
freedom from discrimination on the established and the new protected grounds’ 
Thus the opening up of debate as to this matter is especially pressing at the present 











Hoof, Theory and Practice of the European Convention on Human Rights (The Hague, Boston: Kluwer, 
3" ed, 1998)) a very small amount of matenal appears in various chapters on this issue but no 
general discussion of it 1s attempted at any point Clapham considers the Convention in the pri- 
vate sphere generally but not the clashing rights ussue specifically: A. Clapham, Human Rights in 
the Private Sphere (Oxford: Clarendon, 1993), A. Clapham, "The Privatisation of Human Rughty’ 
[1995] EHRLR. 20. 
See, eg M Hunt, The “Horizontal” Effect of the Human Rights Act’ [1996] PL 423, L Leigh, 
‘Horizontal Rughts, the Human Rights Act and Privacy: Lessons from the Commonwealth’ 
(1999) 48 ICLQ 57, H. W. R. Wade, 'Horwons of Horizontality’ (2000) 116 LQR 217, G. Phillip~ 
son, The Human Rights Act, “Horizontal Effect” and the Common Law A Bang or a Whimper’ 
(1999) 62 MLR 824; Buxton LJ, The Human Rights Act and Private Law’ [2000] LQR 48, I 
Hare, ‘Vertically Challenged: Private Parties, Privacy and the Human Rights Act’ (2001) 5 
EHRLR 526; R. Clayton and H. Tomlinson, The Law of Human Rights (Oxford: OUP, 2000) 
provide a very full discussion of the vanous aspects of ‘honzontal effect’ that also consider the 
position ın a variety of jurisdictions (pp 204-238). 
See the range of celebrity privacy cases, including Douglas v Hello! [2001] QB 967, A v B Plc 
[2002] EMLR. 7 and Campbell v MGN [2004] 2 WLR 1232, HL; [2002] EMLR 30, CA. Instances 
also arise in the family context, where conflicts anse between the Art 8 nghts of parents (espe~ 
cially fathers) and those of children (see eg Payne v Payne [2001] Fam 473) or between parents, 
teachers and children on issues such as smacking (see R (WilHamson) v Secretary for State for Education 
and Employment [2003] 1 All ER 385). Conflicts between Articles 2, 3 and 10 and between Arucles 
8 and 10 have arisen ın the context of protection for persons convicted of very high profile ames 
after their release (Venables v MGN Ltd [2001] 1 All ER 908 and X, A Woman Formerly known as 
Mary Bell Y v S Q News Group Newspapers Lid MGN Lid [2003] 2 FCR 686). 
On 29 October 2003 Patriaa Hewitt and Lord Falconer announced the inception of the new 
Commusnon for Equality and Human Rights (CEHR). It will bring together the work of the 
three existing equality Commissions as well as takang on new responmbilities in relation to the 
Human Rights Act and the new grounds of discrimination set out in the ‘Pramework’ Directive ~ 
Directive 2000/78/EC 
8 Discnminaton on grounds of religion and belief in employment was covered from 2 December 
2003 by the Employment Equality (Religion and Belief) Regulations 2003, SI 2003 No 1660, 
discmunation on grounds of sexual onentation 1n employment was covered from 1 December 
2003 by the Employment Equality (Sexual Onentation) Regulations 2003, SI 2003 No 1661; both 
SIs implement European Council Directive 2000/78/EC. 
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time. This article has chosen to concentrate on one particular conflict of rights — 
that between media free speech and the privacy of children. This particular conflict 
has been chosen since the clash between the rights appears to be so profound and 
has elicited such a stark and, this article will contend, misguided response from 
the domestic courts. Further, it forms a highly significant but neglected aspect 
of the post-HRA speech/privacy clash and so is very pertinent at the present time.”° 

The range of restrictions on what can be published about child welfare matters 
and disputes concerning children is at an unprecedented level." Where restrictions 
cover the matter of upbringing they are enhanced by the ‘paramountcy principle’ - 
the principle deriving from section 1(1) of the Children Act 1989 (CA) that the 
childs welfare relating to upbringing automatically prevails over the rights of other 
parties.’ In so far as the restrictions leave leeway to the courts to consider free 
speech considerations the principle stands in the way, where it applies. In other 
words, it pre-empts a principled resolution of the conflict by ensuring that one side 
automatically wins out In the terms of the European Convention on Human 
Rights, the Article 8 rights of the child to respect for private and family life” trump 
the Article 10“ rights of the media,” where upbringing is in issue. But judicial 
unease with this situation, especially ın relation to the Human Rights Act, has 
failed to lead to debate as to what the welfare of the child genuinely requires where 


9 The pre-HRA academic consensus was also to the effect that the jurisprudence in this area was 
seriously flawed ın relanon to its failure to probe the limits of free speech in a principled fashion 
where it conflicts with minors privacy claims Sec L Cram, ‘Minors’ Puvacy, Pree Speech and the 
Courts’ [1997] PL 410-419, L Woods, ‘Freedom of Expression and the protection of minors’ (2001) 
13 CFLQ 209-223 

10 This topic has been extenstvely considered ın relation to the privacy of adult celebrities, see eg 
G Phillipson, n 3 above, H Tomlinson QC and H Rogers, ‘Privacy and Expression: Convention 
Rughts and Interim Injunctions’ [2003] EHRLR (Special Issue: Privacy) 37. 

11 They are discussed below, for recent comment on their extent, see. M. Dodd, ‘Children, the Press 
and a Missed Opportunity’ [2002] CFLQ 103—108 esp at 103; J. Duxon, ‘Children and the Statutory 
Restraints on Publicity’ [2001] Fam Law 757, esp 76L 

12 ‘When a court determines any question with respect to upbnnging of a child or the administra- 
tion of a childs property or the application of any income arising from it, the child's welfare shall 
be the court’ paramount connderation’ 

13 Article 8 provides: ‘L Everyone has the nght to respect for his private and family life, his home and 
his correspondence 2 There shall be no interference by a public authority with the exerase of this 
night except such as 1s in accordance with the law and is necessary in 2 democratic society in the 
interests of national secunty, public safety or the economic well being of the country, for the pre- 
vention of disorder or crime, for the protection of health or morals, or for the protection of the 
rights and freedoms of others’ 

Article 10 provides-‘1 Everyone has the night to freedom of expression. This nght shall include the 
freedom to hold opinions and receive and impart information and ideas without interference by 
public authority and regardless of fronners. . 2. The exercise of these freedoms, since it carries 
with it dunes and responsibilities, may be subject to such formalities, conditions, restrictions or 
penalnes as are prescribed by law and are necessary in a democratic society in the interests of 
national security, terntorial integrity or public safety, for the prevention of disorder or crime, for 
the protection of health or morals, for the protection of the reputation or nghts of others, for 
preventing the disclosure of information received in confidence or for maintaining the authority 
and impartiality of the judiciary’ 

15 There is a reluctance in the family law field to view the conflict ın question as a matter of indivi- 
dual rights, see Butler Sloss LJ in Re L (A Child) (Contact: Domestic Uolence) [2001] Fam 260, CA, at 
para 294. The trump card metaphor is becoming common parlance, as indicated below: see Re S 

(A Child) [2003] 2 FCR. 577, para 62 
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a conflict with reporting rights arises; rather, it has manifested itself in a determina- 
tion in the courts to avoid the issue by the use of exclusionary interpretations of the 
meaning of the term ‘upbringing’ so as to avoid an engagement with the conflict in 
question. It will be contended that the use of such interpretations has meant that 
media debate as to welfare is precluded or distorted — since issues relating to the 
central matter of upbringing are excluded from it — but that where the para- 
mountcy principle can be found not to apply, the approach is almost equally flawed 
in taking a near-converse stance: the Article 8 rights of the child (as encapsulating 
aspects of the childs welfare) have in a number of instances figured merely as excep- 
tions to be narrowly interpreted under Article 10(2). 

The inception of the Human Rughts Act has called the judicial approaches to 
this conflict into question since the stance at the domestic and at the European 
levels differs. At the domestic level, where the paramountcy principle does not 
apply, media freedom of expression tends to win out, while where it does apply, 
the Article 10 rights of the media hardly weigh in the scales at all. At the European 
level, however, the two rights are afforded a more equal weight. The emerging 
approach at Strasbourg to clashes between Articles 8 and 10 in general makes it 
clear that an automatic or near-automatic abrogation of one or the other right is 
unsustainable and entirely opposed to the values underlying the Convention. This 
article will argue that therefore the established domestic approaches to this con- 
flict of rights can no longer be sustained under the Human Rights Act. They are 
flawed since they depend on a refusal to afford any weight to an individual right 
when it comes into conflict with another such right, where the paramountcy 
principle applies. 

The comparison chosen - of clashes between Article 8 and Article 10 in this 
field - is intended to highlight the failure of the UK courts to adopt a consistent 
and theorised approach to the broader clashing rights issue. The key argument is 
that clashes of rights inevitably raise difficult moral questions and that therefore 
once the value of each individual right has been recognised, as it must be under a 
deontological document such as the European Convention on Human Rights, 
the issues of principle at stake should be identified in order to determine how 
far, if at all, the moral conflict is incommensurable and irreduable. Having sought 
to demonstrate that the domestic courts have strayed away from the approach 
espoused under the European Convention on Human Rights, despite the incep- 
tion of the Human Rights Act, this article will move on to suggest a model under 
the HRA to be used for the resolution of the issue which engages with the under- 
lying justificatory principles. The particular clashes highlighted here could be 
viewed as pertinent examples: it is arguable that such a model could and should 
be used to resolve other issues of clashing rights within the domain of child wel- 
fare and outside it 








16 See n 6, above. Clashes between the Article 8 right of the child to a respect for privacy and the 
Article 8 right of the parent to respect for family life arise e g. in respect of disclosures to parents of 
medical information relating to the child (see J Loughrey, Medical Informanon, Confidenuality 
and 2 Child’ Rught to Privacy’ (2003) 23 LS 510-535 esp at 511-513). See also H Fenwick and 
S Choudhury, “Taking the Rights of Parents and Children Seriously: Confronting the Para- 
mountcy Principle under the HRA (2005) 25 OJLS, forthcoming. 
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As discussed below, a range of restrictions on reporting related to children has 
incrementally accumulated. The current complex and chaotic web of restrictions 
relates strongly to the Article 8 rights of children to respect for private and family 
life, although certain restrictions also have the intention of protecting the admin- 
istration of justice. Below, the discussion covers the stance taken by the courts in 
adjudicating on such restrictions in relation to conflicts between the welfare of the 
child and the rights of the media in the pre-Human Rights Act era; it moves on to 
consider the changed stance under the HRA, arguing that misunderstandings of 
the Convention continue to bedevil the jurisprudence. Finally, a suggested model 
for the proper resolution of such conflicts under the HRA is put forward which, 
it will be contended, is more firmly rooted in the Convention jurisprudence since 
it is premised on the presumptive equality of Articles 10 and 8. 


DOMESTIC REPORTING RESTRICTIONS RELATING TO CHILDREN 


The restrictions in question could be variously categorised. A certain group of 
them affect the reporting of proceedings held in private and a substantial propor- 
tion of such proceedings involve cases concerning children. The common law rule 
is that all courts, in the exercise of their inherent power to regulate their own pro- 
ceedings in order to ensure that justice is done, have a discretion to sit in private, 
but due to the importance of the open justice principle the discretion is to be exer- 
cised only in exceptional circumstances.” Certain statutes expressly ee for 
hearings to be held in private in relation to matters involving children.” H 

the mere fact that a hearing occurs in private does not automatically ee 
reporting of the proceedings is restricted. Under section 12(1)(a) of the Administra- 
tion of Justice Act 1960 it will be a prima facie contempt to report on proceedings 
held in private” where they relate to wardship, adoption, guardianship, custody, 
upbringing of or access to an infant.” It has been found that the press cannot report 
any aspect of wardship proceedings,” but this is not an absolute restriction:™ it has 
been found to cover ‘statements of evidence, reports, accounts of interviews’ and 
similar information.” In relation to other information linked to the proceedings 
the test is whether the information is ‘within the mischief which the cloak of priv- 
acy in relation to the substance of the proceedings is designed to guard against’.* 





T7 Scott v Scott [1913] AC 417. 

18 Adoption Act 1976, s 64; Magistrates Court Act 1980, s 69(2) as amended by the Children Act 1989, 
397, Official Secrets Act 1920, s 8(4). The Civil Procedure Rules 1998, Part 39 provide that a number 
of categories of hearing may take place in private; the decision whether to hold the hearing in 
private or in public is for the judge conducting it. 

19 Under the 1960 Act, s 12(2) it 1s permissible to publish the text of all or part of an order made bya 
court sitting in private unless the court, having power to do so, expressly prohibits its publication. 

20 Re F [1977] Fam 58. 

21 See Re X(A Minor) ( Wardship: dares [1984] 1 WLR. 1422 (the Mary Bell case). 

22 In Pickering v Liverpool Daily Post and Echo Newspapers plc [1991] 2 AC 370; [1991] 1 All ER 622, HL at 
423 and 635 Lord Bridge observed: ‘The essential privacy which 1s protected by each of the 
exemptions ın paras (a}-(d) of s 12(1) attaches to the substance of the matters which the court has 
closed its doors to connder. . .? 

23 Re F(A Minor) (Publication of Information) [1977] Pam 105. 

24 Pickering v Liverpool Daily Post and Echo Newspapers ple n 22 above, 422—423 and 634 
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Section 49 of the Children and Young Persons Act 1933 places restrictions on 
the identification of children or young persons convicted in the Youth Court, but 
the restrictions can be lifted where a court is satisfied that this 1s in the public 
interest.” In relation to any proceedings in any court the court may make an order 
under section 39 of the 1933 Act prohibiting publication of particulars calculated 
to lead to the identification of any child concerned in the proceedings.” Section 
39 orders are especially problematic for journalists since they frequently provide 
insufficient guidance as to what can safely be published.” Where section 12(1)(a) 
or section 39 do not apply, the High Court may nevertheless grant an injunction 
restraining reporting that might reveal a childs identity or other matters relating 
to a child as an aspect of its inherent jurisdiction to protect minors.” After the 
decision in In Re X (A Minor) (Wardship: Jurisdiction)” (the Mary Bell case), it can 
be seen that there was an increasing recourse to the court’ asserted power to grant 
injunctions to restrain the publication of information about its wards or other 
children. The invention of this jurisdiction was described by Hoffmann LJ in Rv 
Central Independent Television” in the following terms: ‘the courts have, without any 
statutory or... other previous authority, assumed a power to create by injunction 
what is in effect a right of privacy for children’. 

Finally, the action for breach of confidence could be utilised in some instances 
to protect information relating to a child from disclosure by the media.” How- 
ever, due to the availability of the statutory restrictions discussed and the use of 
the courts’ inherent jurisdiction, recourse to this action tends to be unnecessary in 
this context. Thus the identity of Mary Bells daughter was protected until her 














25 Under the Crime Sentences 1997, s 45 which inserted s 49(4)(A) into the 1933 Act. The Youth Jus- 
tice and Criminal Evidence Act 1999, s 44 creates an earlier starting point for the imposition of 
anonymity: protection against disclosure of identity for suspects, victims, witnesses now begins at 
the point of commencement of the crminal investigation. 

26 Section 39 provides: In relation to any proceedings in any court the court may direct that 
(a) no newspaper report of the proceedings shall reveal the name, address, or school, or include 

any particulars calculated to lead to the identification, of any child concerned ın the proceed- 
ings, either as being the person by or against or in respect of whom the proceedings are taken, 
or as being a witness therein. 

(b) no picture shall be published in any newspaper as being or including a picture of any child or 
young person so concerned in the proceedings as aforesaid; except in sofar (if at all) as may be 
permutted by the direction of the court” This section applies to sound and television broad- 
casts, and to cable programme services, as 1t applies to newspapers (Children and Young Per- 
sons Act 1963, s 57(4); Broadcasting Act 1990, Sched 20 para 3(2)). 

27 See Briffett v DPP; Bradshaw v DPP [2001] EWHC 841 (Admin) and commentary. M Dodd, ‘Chil- 
dren, the Press - and a Missed Opportunity’ [2002] 11) CFLQ 103-8. 

28 In In Re M and N (Minors) (Weelchip: Publication of Information) [1990] Fam 211 Butler-Sloss Lj 
found: ‘The power of the courts to impose restrictions upon publication for the protection of 
children 1s derived from the inherent jurisdiction of the High Court exercinng the powers 
of the Crown as parens patriae. It s not restricted to wardship. ?. She relied on Lord Donaldson 
of Lymington MR who saidin In Re C (A Minor) (Wardship: Medical Treatment) No 2 [1990] Fam 39, 
46 that wardship ‘s the machinery for 1ts exercise’, ibid 223, 

29 did Fa 

30 [1994] Pam 192, 204. 

31 See the findings of the President of the Family Division in Venables v MGN Lid [2001] 1 All ER 908 
at 939, H Fenwick and G Phillipson, The Doctrine of Confidence as a Privacy Remedy in the 
Human Rights Act Er? (2000) 63 MLR 660-693 See further J. Loughrey ‘Medical Information, 
Confidentiality and a child's nght to privacy’ (2003) 23 LS 510-535, esp at 511-513 
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eighteenth birthday by an injunction granted in the wardship proceedings insti- 
tuted shortly after her birth.” Once she was 18 an injunction was successfully 
sought protecting her identity on the ground of the action in confidence.” That 
injunction was sought on the basis of the invasion of privacy she would suffer if 
her identity became known, not on the ground that she might suffer physical 
attacks by vigilante groups — the basis for the grant of the injunction protecting 
the new identities of the child-killers of James Bulger, once they became 18.>* The 
matter of consent can create difficulties in this context. Ifa Gillide-competent child 
has given consent to the publication of the information, although the adults 
around her consider that disclosure may be detrimental to her welfare,” the infor- 
mation can no longer be treated as confidential. So for a number of reasons reli- 
ance on the doctrine of confidence has not so far been very significant in respect 
of media disclosures of information relating to children.* 


WEIGHING UP MEDIA FREEDOM AGAINST THE PRIVACY OF THE 
CHILD IN THE PRE-HRA ERA = 

Instances in which the High Court is exerasing its inherent jurisdiction tend to 
create the most wide-ranging impact on media freedom to publish since the 
reporting is not necessarily linked to court proceedings. The decisions discussed 
below suggest that the conflict between free expression and privacy is most likely 
to occur where the inherent jurisdiction is being exercised. But although the 
courts have more leeway in this context to consider solutions to this conflict, the 
arguments below as to the engagement of Articles 8 and 10 and the discussion of 
methods of resolving the conflict between them, would apply equally to the 
automatic reporting restrictions and to orders made under the other current 
powers. Reporting restrictions engage the ‘privacy’ of the child in the sense that 
the injunctions or orders are intended to protect the childs identity or other per- 
sonal information. Thus in many instances her family life, her mental stability and 
her ability to form and develop relationships are also protected.” 





32 Re X (A Minor) (Wandship Proceedings Injunction) [1984] 1 WLR 1422 

33 X, A Woman Formerly known as Mary Bell, Y v S Q News Group Newspapers Ltd, MGN Ltd [2003] 2 
FCR 686. 

34 See Venables, Thompson v News Group Newspapers Lid, Associated Newspapers Ltd, MGM Ltd. [2001] 1 
All ER 908 Ar the conclusion of their trial for murder, the judge granted comprehensrve injunc- 
tions restricting publication of further information about the two boys, with no limit of tme, 
based both under s 39 of the Children and Young Persons Act 1933 and the inherent jurisdiction 
of the High Court to deal with children. The claimants succeeded in obtaining injunctions once 
they reached 18 based on breach of confidence - injunctions pnncipally designed to protect their 
new identities when they were released into the community. The court accepted that they would 
be at risk of physical harm if their true identities became known. 

35 See, for Nottingham CC v October Films [1999] 2 FLR 347 Kelly v BBC [2001] 1 FLR 197. 

36 However, the fact that the information in question has remained confidential may infiuence the 
courts’ use of the inherent jurisdiction: see In æ Z (A Minor) (Identification: Restriction on Publication) 
[1995] 4 All ER 96, 30. 

37 See Bensaid v UK [2001] 33 EHRR 10, para 4% A and Byrne and Twenty Twenty Tlevision v United 
Kingdom [1998] 25 EHR RCD 159. 
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In the pre-HRA era the courts sought to establish the boundaries between media 
freedom (recognised as an aspect of a common law right to freedom of expression)” 
and the privacy of the child in a series of decisions, culminating in the decision ın In 
re Z (A Minor) (Identification: Restrictions on Publication)” It was accepted that there was 
no need to strive to create a balance between media freedom and privacy once it was 
found that the matter at issue related to ‘upbringing’, and so the paramountcy prin- 
ciple“? applied: where it did so it determined the issue without any doubt in favour 
of the childs ‘welfare.’ However, where the reporting at issue could be viewed as 
unrelated directly to ‘upbringing’, some sort of balancing act had to be undertaken. 
The tendency was to allow freedom of publication to prevail due to the perceived 
strength of the value of freedom of expression under the common law. Where a 
court viewed a case as raising a genuine public interest, it was unlikely to restrain 
publication, or place only minimal restraints on it. In Re W (A Minor) (Wandship: 
Freedom of Publication), for mstance, it was found that the placing of a ward who 
had previously suffered homosexual abuse, with a male homosexual couple as foster 
parents, raised public interest questions about the fostering policy of the local 
authority in question and therefore the newspaper in question had a right to raise 
such questions, despite the fact that it was accepted as quite possible that the identity 
of the ward would be disclosed.” The somewhat similar decision in In Re W (A 
Minor) (Wardship: Restrictions on Publication)“ followed this prevailing approach. Four 
boys ranging in age from 15 to 10 were restrained from giving newspaper interviews 
conceming their determination to stay with their father, but on appeal it was found 
that the court had to balance the interests of the ward against the freedom of the press 
to publish and comment about any legitimate matter, the order restraining publicity 
was amended so that it only prevented the sons’ identification. 

An outcome even more favourable to media freedom was reached in Rv Central 
Independent Television.” A programme was made depicting a police investiga- 
tion into a man subsequently convicted of offences of indecency. His wife, the 








38 See: ex p Simms [1999] 3WLR 328, Reynolds v Times Newspapers [1999] 4 All ER 609, Derbyshire OC v 
Times Newspapers [1993] AC 534. 

39 [1995] 4 Al ER 961, CA. 

40 Asindicated above (text to n 12), following s1(1) of the Children Act 1989 (CA), the childs welfare 
is the court’s paramount consideranon when it determines any question with respect to the 
upbnoging of the child. In Jv C this was explained to mean: ‘when all the relevant facts, relation- 
ships, claims and wishes of parents, nsks, choices and other circumstances are taken into account 
and weighed, the course to be followed will be that which is most in the interests of the childs 
welfare’ [1970] AC 668, 710-711, per Lord McDermott. 

41 Freedom of publication can be viewed as 2 ‘circumstance’ which a responsible parent would take 
into account, see discusmon of this point in In æ Z (A Minor) (Freedom of Publication) [1995] 4 All 
ER 96. 

42 [1992] 1 All ER 794, CA. 

43 See In Re C {A Minor) (Waerdship Medical Treatment) (No 2) [1990] Fam 39, 46 in which a local 
newspaper was permitted, without idenufying them, to publish a story concerning the removal 
of two children from their foster parents without proper consultation after a complaint of sexual 
abuse against the foster father. 

44 [1995] 2 PLR 466, CA. The case concerned children living with thear father who had care and 
control under an order made ın wardship He allowed them to give interviews to a newspaper 
reporter, therr dislike of therr mother and their dissatisfaction with their representation 
by the Official Solicitor. 

45 [1994] Pam 192. 
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plaintiff, did not wish her daughter, aged five, who knew nothing of his convic- 
tions, to know what had occurred and therefore sought to have the programme 
altered so that it would not be possible to recognise her husband. The Court of 
Appeal refused the injunction, finding that the protection for the privacy of chil- 
dren under the inherent jurisdiction would not extend to covering publication of 
facts relating to those who were not carers of the child in question and which had 
occurred before the child was born. In other words, the limits of the protection 
for children’s privacy were indicated: no overt balancing exercise between privacy 
and freedom of expression was necessary. 

These decisions were clearly beginning to establish a spectrum of categories of 
case covering the balance to be struck between the privacy of the child and free- 
dom of reporting. In the e leading pre-HRA case, In re Z (A Minor) (Identification: 
Restrictions on Publication), these categories were made explicit. A first category of 
cases was recognised in which freedom of publication would always prevail over 
the welfare of the child. These were cases, it was found, which fall beyond the 
proper limit for the invocation of the wardship or inherent jurisdiction since 
upbringing is not in issue and the risk of harm to the child by invading her priv- 
acy may be viewed as incidental; as Ward LJ put it: ‘the freedom of the press is so 
fundamental that in this category it must triumph over welfare’.** A further, sec- 
ond, category of cases was recognised — those in which the court does not have to 
determine an issue relating to upbringing but where the child's privacy is directly 
affected. In this category the child’ interests are not paramount and a Pony 
exercise has to be performed between the child’s privacy and media freedom. 
The third category covered instances where a question of the childs upbringing 
or of the exercise of parental responsibility is being determined, where the welfare 
of the child will be the paramount consideration and her privacy interests will 
therefore trump competing free expression claims.” 








46 [1995] 4 AlI ER 961, CA. 

47 The court compared In Re X (A Minor) (Véerdsinp. Jurisdiction) [1975] Fam 47 with In Re X (A Minor) 
(Vindship: Injunction) [1984] 1 WLR 1422. In the first case, concerning a book about X3 father, the 
material was not a story about her or about the way she had been brought up, except indirectly 
since it revealed that her father was a philanderer. By contrast, the story ın 1964 about X, Mary 
Bells daughter, was directly about the fact that the authorities were permitting her to be brought 
up by a mother who was viewed by some as too evil to be entrusted with the care of a young child. 
See also In Re M and N (Minors) Wardship Publication of Information) [1990] Fam 211, at 231; M v 
British Broadcasting Corpn [1997] 1 FLR 5L 

48 He relied on an observation of Lord Shaw of Dunfermline in Scott v Scott [1913] AC 417, 477: “To 
remit the maintenance of constitutional [ın this case one would say ‘fundamental human’ rights 
to the region of judicial discretion is to shift the foundations of freedom from the rock to the 
sand? In this category a child is left to whatever remedies — most commonly the action for breach 
of confidence -an adult would have in the same circumstances 

49 In ReW (Freedom of Publication) [1992] 1 All ER 794 the childs upbringing was a central focus of the 
publicity, although at the same time the court did not consider that it was determining a question 
relating to upbringing. Thus Re W was found to fall within this second category and therefore a 
balancing exercise had rightly occurred, whereas in Central THevision — falling within the first - the 
privacy of the child was not found to weigh ın the scales at all since the publicity did not concern 
the child directly or her upbri 

50 This ocourred in Re (A Minn { iniship: Medical Beatment) (No 2) [1990] Fam 39 and in In Re M 
and N ( Minors) (Viandship. Termination of Access) [1990] Fam 211. In this category the court 1s seen as 
exercising 1ts ‘custodial’ jurisdiction. 
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In In re Z itself the issue before the court was found to relate to the upbringing 
of the child; a television company wished to make a film about Z (the daughter of 
Cecil Parkinson and Sarah Keays) and the treatment she was receiving for her 
particular educational needs at a specialised institution. It was envisaged that in 
demonstrating the methods and results of the institution Z would be identified 
and play an active part in the film. The court found that Z would be directly 
involved and that the proposed publicity would be harmful to her welfare. There- 
fore the instance was found to fall within the third category of cases since the 
paramountcy principle applied. The court did not therefore need to perform a 
balancing act and refused to vary the injunction that was already in place prevent- 
ing commentary on her situation. ™ 








CLASHES BETWEEN MEDIA FREE EXPRESSION CLAIMS UNDER 
ARTICLE 10 AND THE CHILD’S ‘PRIVACY’ UNDER ARTICLE 8 IN THE 
HUMAN RIGHTS ACT ERA 


Once the Human Rights Act came into force, a court in considering a clash 
between a restriction on publicity — deriving from statute or otherwise — and 
the privacy of a child, became bound to adhere to the Convention rights under 
section 6(1)* and had to take the Convention jurisprudence into account under 
section 2.” Under section 12(4) the court had to have ‘particular regard’ to Article 
10. Thus the courts in exercising their inherent discretion to protect children also 
had to abide by all the Convention rights, in accordance with their duty under 
section 6(1). WHere a restriction on publication was statutory the duty under sec- 
tion 6(1) continued to apply, but section 3(1) HRA also required its reinterpreta- 
tion if necessary and if at all possible in order to ensure its compatibility with the 
rights. The paramountcy principle itself as encapsulated ın section 1 (1) CA became 
theoretically subject to such reinterpretation under section 3(1) HRA. 

As the cases discussed from the pre-HRA era reveal, the courts had established 
a method of dealing with conflicts between the childs welfare and media freedom 
that largely excluded cases involving ‘upbringing’ from the battleground. It was 
only in respect of the second category of cases — where the childs privacy was at 
stake and at risk from media invasion — that the conflict had to be resolved and in 
such instances, as indicated, it tended to be resolved in favour of the media, albeit 





51 It may be noted that the decision in Oxfordshire Council v L and F [1997] 1 FLR 235 applied In œ Z, 
but is out of accord with the line of authonty consdered unce the privacy interest won out, pos- 
sibly because no media body was involved. Publication by the parents of the story of their son’ life, 
including his serious injury by a child-minder, was entirely disallowed. Even limited publication 
without identifying the parties, in order to further public discussion about supervision of child 
minders by the local authonty, was prohibited. The restriction arose from the Administration of 
Justice Act 1960, s 12, not the inherent yurisdichon of the court, mnce the matters in question had 
been the subject of care proceedings under the CA Despite the fact that the paramountcy princi- 
ple was not found to apply, the parents free expression was outweighed by the need to preserve the 
welfare of the child-minder’ children (although it is hard to see that it would have been threa- 
tened) and the confidentiality of care generally. 

52 Since courts are public authorities under s 6(3) (2, 

53 The jurisprudence is non-binding. 
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with minimal restrictions on reporting. Doubtful distinctions were relied upon, 
as In re Z reveals, in pursuance of avoidance of the conflict. Once cases could be 
assigned to the ‘upbringing’ category on the one hand (the third grouping from In 
re Z) or the ‘incidental category on the other (the first grouping), conflict could be 
avoided. The general academic view was that adoption of these approaches had 
led to a failure to deal satisfactorily with the issues of both privacy and free speech 
at the level of principle. It appeared to spring from the resistance of the courts, 
especi ly the Family Division, to the notion of individual rights as opposed to 
welfare. 

However, the somewhat simplistic or mechanistic analysis from In re Z was 
thrown into jeopardy by the inception of the Human Rights Act, since where 
the third category was applicable the Article 10 guarantee was almost automati- 
cally abrogated, while where the first or second applied, the Article 8 rights of the 
child were likely to be afforded no or insufficient weight. The pre-HRA treat- 
ment of both rights appeared therefore to become inconsistent with the courts’ 
duty under section 6(1) HRA and also with the interpretative obligation under 
section 3(f): ıt might have been expected that section 3(1) would be used to rein- 
terpret the paramountcy principle under section 1(1) CA so that Article 10 no 
longer suffered automatic abrogation where restrictions on publication related to 
upbringing. In what follows certain significant decisions are examined in which 
the In re Z categories were considered in the light of the HRA. However, by sub- 
tly manipulating the concept of ‘upbringing’, either under section 3(1) HRA or 
by using ordinary principles of interpretation, the courts have managed so far to 
avoid confronting the most difficult question of all — the compatibility of the 
paramountcy principle as currently conceived with Article 10. Instead the courts 
have succeeded in confining themselves to considering instances falling within 
the middle category from In re Z— wherein a balancing act between the two inter- 
ests could be performed. But even in conducting that less difficult exercise, unsa- 
tisfactory reasoning processes were followed since there was, at least initially, a 
reluctance to accord Article 8 its status as a fully-fledged Convention right, once 
it came into conflict with Article 10. 


ARTICLE 8 RIGHTS OF CHILDREN AS EXCEPTIONS UNDER 
ARTICLE 10(2)? 


The European Convention on Human Rights did not play a significant part in 
the decisions considered so far since, despite increasing reliance on the Conven- 
tion in other areas of law pre-HRA,”™ the Family Division was content to balance 
media freedom against the childs welfare on the basis of common law under- 
standings of those values. In Kelly v BBC,” however, the imminent inception of 





54 See L Cram, n 9 above, 410-419, L Woods, Freedom of Expression and the Protection of Minors’ 
5 E a T e A ee a 
56 See peal decision in Derbyshire CC v Times Newspapers [1993] AC 534. 
A AIR 20%, 2001] 2 WLR 253; [2001] Fam 59. The HRA came fully into force a few 
months after the case. 
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the Human Rights Act influenced the court to take Article 10 of the Convention 
fully into account. The case concerned a boy of 16, Kelly, who was made a ward of 
court after he disappeared from home to join a religious cult group. The BBC 
obtained an interview with him, but an order restraining publication of the detail 
of any report or interview with him or with members of the religious group was 
made, which the BBC challenged. It was accepted by both sides that the case was 
one in which the court did have jurisdiction to grant injunctive relief. The dispute 
between the parties was as to whether the case fell within the second or third of 
the three categories identified in In re Z. Clearly, if it was found to fall within the 
third, the paramountcy principle would apply and the interest in freedom of 
expression would be almost automatically overcome. Therefore it was crucial for 
counsel for the BBC to convince the court that the case fell within the second 
category and then to argue that the injunction could not be justified as necessary 
in a democratic society, under Article 10(2). 

The court did not find it entirely easy to decide what distinguishes cases in the 
second category from those in the third. Clearly, this turned on the meaning 
assigned to the term ‘upbringing’. Munby J concluded: Upbringing. . . involves 
a process in which the parent, or other person in loco parentis, is the subject and of 
which the child is the object . . . S1(1)(a) CA therefore applies only to those pro- 
cesses or actions of which the child is the object, and not to those in which the 
child is the subject? Munby J went on to find that In r Z had created a distinction 
between cases such as In re W, in which four boys without their father’s involve- 
ment had given interviews to journalists, and cases in which the parent actively 
encourages or brings about the involvement of the child with the media. In re Z, 
he found, fell within the latter category in which the child is the object since, as he 
put it, referring to the words of Ward LJ, Zs mother wished to ‘bring up her child 
as one who will play an active part in a television film’. The In Re W case was 
viewed as similar to the instant one since Kelly had given the interview without 
the involvement of his grandmother or mother. The case was therefore viewed as 
one not involving upbringing and as a result as within the second category; the 
paramountcy principle was inapplicable and therefore a ‘so-called balancing exer- 
cise has to be performed.” 

In considering the claim of freedom of expression as compared with the need 
to safeguard the welfare of the child. Munby J pointed out that this exercise had in 
general been carried out ın an unsatisfactory fashion in the Family Division due 
to its child-centre? approach: às Thorpe LJ [noted] in In re G (Celebrities: Publi- 
city)... Hoffmann LJ rightly said in his judgment in Rv Central Independent Tele- 
vision plc there is an inevitable tendency for the Family Division judge at first 











58 In In re Z Ward L's conclusion was question of upbringing is determined whenever the central 
issuc before the court 1s one which relates to how the child 1s being reared’ (at 29). In the instant case 
Munby J found that ‘reared’ carnes the connotation of the ‘bringing up, care for, treatment, educa 
tion and instruchon of the child throughout childhood by its parents or by those in loco parentis’ 
59 [2001] 1 All ER 323, 341. It was further found that a distinction arises where the court is concerned 
with the grant of an injunction in rem or conte mundum, as opposed to the grant of relief in perso- 
name. in the former case the childs welfare will be paramount only if the court 1s determining a 
eine ARE 

] 1 FLR 409, 418. 
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instance to give too much weight to welfare and too little weight to freedom of 
speech’. Munby J found that the exceptions under Article 10(2) can only override 
the right when it is ‘necessary in a democratic society’ that they should do so. 
Therefore, he found, it is not a question of ‘balancing’ freedom of expression 
against one or more of the interests identified in paragraph 2 of Article 10. He 
found that those who seek to bring themselves within the protection of paragraph 
2 must demonstrate convincingly that the protection applies. He went on to find 
that the arguments in favour of suppressing the interview were not sufficiently 
convincing.“ Since the arguments were faidy evenly balanced, and he had already 
found that Article 10(2) places the burden on those seeking to make the case for 
interference with freedom of expression, he determined that injunctive relief could 
not be justified. No clear and identifiable harm’ had been established so as to pro- 
vide the necessary justification. He further found that the grant of an injunction 
framed as widely as the one he was being invited to make would have been wholly 
disproportionate to any aim that could legitimately be pursued on Kelly’s behalf 
A similar instance arose in In the matter of X (a child)“ in the sense that since the 
restraining order in question was not found to relate to the childs upbringing 
within the meaning of section 1(1) CA, the paramountcy principle was inapplic- 
able. However, the significant difference was that in the few months since Kelly 
the HRA had come into force. It prompted the court to go even further than 
Kelly had done in accepting the primacy of media freedom once it was free to do 
so, having once again succeeded in excluding the instance from the third 
‘upbringing’ category.” The court proceeded to make the important finding, 
foreshadowed in Kelly that while the exercise of its discretion had been referred 
to many times before October 2000 as a balancing exercise, such an exercise was 
no longer appropriate after the coming into force of the HRA. The court deter- 
mined that it must rely on section 12(4) HRA and Article 10 in reaching its deci- 
sion and went on to find: ‘[this] is not a balancing exercise in which the scales are 
evenly positioned at the commencement of the exercise. On the contrary, the 
scales are weighted at the beginning so that Article 10 prevails unless one of the 
defined derogations applies when given a narrow interpretation’ The application 
was granted on the basis that the mjunction was too wide and it was varied 
accordingly. It was found that there was insufficient evidence to enable the court 
to find that the tests under Article 10(2) were satisfied in respect of one of the 
exceptions and there was a legitimate public interest in the disclosure of the infor- 





61 It had been argued inter alia that Kelly would find ıt harder to reconcile hunself with his family if 
the interview were broadcast. Munby J found that the argument that further publicity might be 
in his best interests was as plausible as the contrary argument put forward - that ıt would be 
op to them. 

62 1FCR 541. 

63 A newspaper publisher had applied for an order to vary an injunction granted to the local author- 
ity restraining foster parents from disclosing to the newspaper information concerning the local 
authonty’s polices in respect of trans-racial fostering. Relying on the analysis of Munby J in Kelly 
Mas Justice Bracewell found that in this mstance the child should be viewed as the subject of the 
process of upbnnging, not the object, since the ue before the court concerned restrictions on 
media reporting of issues alleged to be raised by the child's history. Therefore, since the reporting 
did not concem ‘upbringing’ as defined in Kelly the case fell within the second category identified 
in In re Z where the court has jurisdiction but welfare is not paramount. 
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mation, in accordance with section 12(44) HRA. The same stance was taken in 
Medway Council v BBC™ in an instance which once again was not found to 
involve a question of upbringing — the scales were weighted so that Article 10 
prevailed, subject to an application of one of the derogations, narrowly defined. 
Interestingly, a narrow construction under section 3(1) HRA of section 1(1)CA, 
allowing the case to be excluded from the ‘upbringing’ category, was found to 
accord with the demands of Article 10 and section 12(4) HRA. 

Although the recognition of the importance of media freedom in Kelly In the 
matter of X and Medway Council is arguably welcome, the analysis in relation to 
Articles 8 and 10 in this line of authority is, it is contended, flawed. As was sug- 
gested in 2000 might occur under the HRA, this approach meant that Article 8 
lost ‘its Convention status as a fully-fledged right, becoming instead merely a nar- 
rowly interpreted exception to the right of freedom of expression.” This 
approach is clearly wrong since it demands that the protectic2o/the right to 
privacy has to be justified as necessary in a democratic society, while media claims 
of free speech are simply assumed. But it is also hard to reconcile dicta in this line 
of authority with the HRA since it assumes that where the paramountcy princi- 
ple is found to apply, Article 10 can be almost automatically abrogated. However, 
some evidence of emerging judicial recognition of a need for a proper resolution 
of the conflict between Articles 8 and 10 in this context under the HRA where the 
principle does not apply was apparent in the most recent, and highly influential, 
decision to touch on the issues raised in Kelly and in Re X. 








RE S: RECOGNITION OF THE ‘DIFFICULT BALANCING EXERCISE’ 
TO BE CONDUCTED 


In Re S (A Child) the Court of Appeal had to adjudicate on an appeal against an 
order made by Hedley J in the Family Division of the High Court.” The appeal 
raised a short but difficult point ‘can or should the court restrain the publication of 
the identity of a defendant and her victim in a murder trial to protect the privacy 
of her son who is the subject of care proceedings? The victim was S's brother and 
there was psychiatric evidence to the effect that S, as an already vulnerable child, 
would suffer greater trauma and be at greater risk of later mental illness if he was 





64 [2002] 1 FLR 104. 

65 The case concerned the inherent jurisdiction of the court to restrain a broadcast of a consented-to 
interview with a boy of 13 who had been made one of the first subjects of an anti-social behaviour 
order. The local authority sought leave, under s 100(3) CA to prevent the broadcast of the inter- 
view, the application was refused. The boy, his mother and father supported the local authority’s 
application. 

66 para 29. 

67 n 31 above, 686 (a piece co-authored with G Phillipson). 

68 [2003] 2 FCR 57% (2003) 147 SJLB 873. See also Harris v Harris [2001] 2 FLR 895 ın which, while 
there was no detailed connderation of the balancing exercise between Article 10 (and 11) on the 
one hand and Article 8 on the other, Munby J accepted (at para 384) that the approach adopted by 
Sedley LJ in Douglas v Helal [2001] QB 967 should be followed in which Art 10 was not grven 
presumptive priority 

69 19 February 2003. 
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subjected to bullying and teasing at school once the identity of his mother became 
known. Hedley J had decided that he could make a restraining order under the 
inherent jurisdiction of the High Court but that he should not do so. 

The Court found, unanimously, that the question before them did not concern 
a matter of upbringing since, as Lady Justice Hale found: ‘In deciding whether or 
not to make this order, the court is not exercising its jurisdiction over how CS is 
to be brought up. That is being done in the care proceedings. Nor is it deciding 
how any aspect of parental responsibility should be met?” Therefore, this was not 
an instance in which the paramountcy principle applied. Interestingly, the first 
instance judge had considered that even if the childs welfare had been the para- 
mount consideration, he would have decided in the same way. The Court of 
Appeal disagreed, Lady Justice Hale finding that when the child's welfare is the 
paramount consideration, ‘it rules on or determines the issue before the court. It 
1s the trump card (emphasis in the original)” It may be noted that the trump card 
metaphor was also used in Medway Council. The Court went on to find, not 
witbout difficulty, that the case fell within the scope of the inherent jurisdiction 
of the High Court and within the second category from In re Z. It was found that 
the ‘information in the case lay somewhere in between that in Re Xand R v Cen- 
tral Television and that in Re Mand Nor ReW.” The proposed publication did not 
relate directly to CS3 current upbringing. But equally it did not constitute ‘the 
sort of remote and unconnected information about a deceased or long-absent par- 
ent’ at issue in Re Xand R v Central Independent Television plc. The reports related to 
recent events in his family life and therefore could be expected to have a real bear- 
ing on bis future upbringing. 

There was a further important aspect of the case - the information related to the 
identity of the defendant and her alleged victim in a murder trial. But it was con- 
cluded, relying on ex p Crook,” that the important public interest in the identification 
of defendants, in particular those found guilty of serious crimes, can be outweighed 
in certain circumstances by the need to protect those affected by the crime from 
further harm. It was accepted that Article 6(1) would not be breached by the con- 
cealment of the defendant's identity: it was found that its importance lay in the rela- 
tionship between the values it protects — the furtherance of the transparency of the 
administration of justice” — and the right to freedom of expression under Artide 
100. Unhampered media reports would play a part in safeguarding the public char- 
acter of justice. Thus Article 6(1) provided an added dimension in the case. 

In seeking to weigh up Articles 8 and 10 against each other the court found, in a 
highly significant break with the previous line of authority, that they must be 
considered as independent elements, on the basis, following Douglas v Hello!”® 





T As she put it ‘Parents cannot prohibit press reporting of criminal proceedings in order to protect 
their children from harm, however much they might like to be able to do so’ (para 22). 

71 Per Lady Justice Hale, para 62. 

72 Para 29. 

73 Para 37. 

M [1995] 1 WLR 139. In that instance it was found that the likely harm to the surviving children of 
the defendants outweighed the effect on freedom of expression created by the restrictions on pub- 
lication. 

7 Drennet v Prince [1995] 21 EHRR 554, at para 33, was referred to. 

% [2001] QB 967, 1005, para 24. 
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and Av B ple,” that section 12(4) HRA does not give one pre-eminence over the 
other. The court relied on Lord Woolf’ dictum in Av B to the effect that ‘[the court 
must] attach proper weight to the important rights which both articles are designed 
to protect. Each article is qualified expressly in a way which allows the interests 
under the other Article to be taken into account’ In the lower court it had been 
assumed that press freedom would be afforded primacy and that the Article 8 rights 
of the child would figure merely as exceptions under Article 10(2). It was accepted 
that this was clearly the wrong approach. The Court of Appeal then went on to 
consider the proportionality of the proposed interference with freedom of expres~ 
sion, and in so doing took into account not only the importance of press freedom 
in principle, but also the features of the case which made its exercise of especial 
importance. Such enhancing features were found to include: the particular impor- 
tance attached to the reporting of criminal trials; the right of the public to recerve 
the information in question; the important issues raised regarding an unusual and 
controversial form of child abuse and about the conduct of the world famous chil- 
dren's hospital in which it was allegedly allowed to take place. Thus the public inter- 
est in allowing unrestricted reporting was found to be strong. However, that was 
not found to mean that it was impossible to justify any restriction, however limited, 
under Article 10(2). The court had to consider what restriction, if any, was needed to 
meet the legitimate aim of protecting the rights of CS. If prohibiting publication of 
the family name and photographs was needed, the court had to consider how great 
an impact that would ın fact have upon the freedom. protected by Article 10, taking 
into account the greater public interest in knowing the names of persons convicted 
of serious crime rather than of those who are merely suspected or charged. 

The court then went on to consider the matter from the perspective of CS’s 
Article 8 rights, media freedom figuring this time as an exception to them under 
Article 8(2). In considering the proportionality of the proposed interference with 
the right of CS to respect for his private and family life, the judge had to take 
account of the magnitude of the interference proposed. Factors to be taken into 
account included the extent to which the additional intrusion would add to the 
interference which had already taken place; the extent of any further harm that 
identifying publicity about the trial would do to the child’s private and family life, 
in which his mental health was a ‘crucial part’; the impact upon his father, other 
carers and his school, and the extent to which their task would be made harder by 
this kind of publicity, and the impact on his relationship with his mother in the 
short and the longer term. The nature of the publicity would be relevant ın mini- 
mising the interference: prolonged identifying publicity, with photographs, dur- 
ing the trial, would have a far greater impact than would publicity during the 
rather shorter period when the family might be identified if there was a convic- 
tion. In other words, Lady Justice Hale drew a distinction between the different 
periods of time during which publicity would occur, 1f unrestrained: the strength 
of the free expression claim (bolstered also by the values underlying the guarantee 
of open justice under Article 6(1)) would be at its greatest at the point at which the 
argument against publicity would be at its weakest. 








77 [2003] QB 195; [2003] 3 WLR 542, para 6 
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Lady Justice Hale came to the conclusion that since the judge had not consid- 
ered each Article independently, and so had not conducted the difficult balancing 
exercise required by the Convention, the appeal should be allowed, in order that 
the exercise could be properly carried out by the first instance Family Division 
court. The two judges in the majority disagreed, finding that although the balan- 
cing exercise outlined by Lady Justice Hale should have been carried out, the 
result reached — that the restraining order should be discharged — would have been 
reached even if it had been properly carried out. They considered that the first 
instance judge had not carried out the exercise correctly, but had had factors rele- 
vant to the question of proportionality under Article 8 sufficiently in mind. 


PROPER RESOLUTION OF THE CONFLICT UNDER THE HUMAN 
RIGHTS ACT 


Lady Justice Hales judgment in Re S represents the closest approach yet, not only 
to a proper understanding of the method of resolving conflicts between Conven- 
tion rights, but also to a partial acceptance of the need for the Family Division to 
confront fully the changes in judicial reasoning that the Human Rights Act 
necessitates. It demonstrates a complete break with the mistaken approach 
adopted in Kelly X and Medway Council in which freedom of speech was given 
automatic priority once it was found that the paramountcy principle did not 
apply. However, highly significantly, by excluding the case on somewhat doubt- 
ful grounds from the upbringing category, the Court backed away from a con- 
frontation between that principle and Article 10 under the HRA. That principle, 
if it is to act as a ‘trump card, is clearly incompatible with the Convention values. 
Below, the general question of the proper reconciliation of the conflict between 
Articles 8 and 10, even where upbringing is in issue, or where the child’ privacy is 
only indirectly or inferentially affected, is considered in more detail in relation to 
all reporting restrictions designed to protect children. 

The path forward does not involve, it is argued, continuing to refine the defi- 
nition of upbringing almost out of existence in this context by the use of exclu- 
sionary interpretations under section 3(1) HRA so as to avoid invoking the 
paramountcy principle (as in Re S or Medway Council) in order to avoid the diff- 
cult questions raised in a conflict with Article 10. Instead it involves redefining 
the paramountcy principle under section 3(1) so that even where it is in play, the 
conflict between Articles 8 and 10 can be properly resolved. At present resolution 
of the conflict is merely precluded since due to the effect of the absolutist pre- 
sumption of the principle, the Article 8 right to respect for family life of the 
child” will — in effect — always win out where it clashes with Article 10, thereby 
denying Article 105 status as an individual right. It will be argued below that the 
Strasbourg approach to clashes between Articles 8 and 10 not only indicates that 
the paramountcy principle as currently conceived is incompatible with the 





78 It has been accepted in a number of the domestic cases that the welfare of the child can be viewed 
as an aspect of his or her Article 8 nghts See eg Medway Council v BBC [2002] 1 FLR 104, para 29 
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demands of the HRA, but also confirms the Re S approach - that Article 10 
should not be afforded presumptive priority where the principle does not apply. 


THE DEVELOPING STRASBOURG JURISPRUDENCE ON CLASHING 
RIGHTS 


Save for admitting the distinction between those rights stated in absolute or near- 
absolute terms, such as Articles 2, 3, 4, 6 and 7 and those subject to generalised 
qualifications (ın particular Articles 8-11), Strasbourg has never sought to establish 
a hierarchy of Convention rights. In this respect it is in accord with the stance in 
other jurisdictions, such as Germany, France and Canada which have rejected any 
notion of establishing an a priori ranking of rights.” 

It is fair to say that in some extreme instances clashes can be resolved by refine- 
ments of the definition of the ambit of the right. For example, as has recently been 
argued, speech which ‘amounts to a gross invasion of privacy. . . [is] considered [by 
the Commission] to have little or no informational value worth protecting 
(emphasis added)’ But in general, as indicated below, where rights collide Stras- 
bourg speaks of taking account of both and striking a fair balance under para 2 of 
the Article pleaded before the Court. While the reasoning process inevitably fol- 
lows the structure demanded by the Article(s) invoked by the applicant at Stras- 
bourg, the other Convention right is given greater weight at the stage of 
determining the necessity of the interference (to support that right) in a demo- 
cratic society, since 1t is axiomatic that all the Convention rights must be afforded 
a high value in such a society. This contrasts with the general Strasbourg approach 
to Articles 8-11 which is that where societal interests potentially threaten the pri- 
mary guarantee, the issue is not 4 choice between two conflicting principles but 

.. a principle . . . that is subject to a number of exceptions which must be nar- 
rowly interpreted.’ Although Strasbourg has not made this difference of 
approach explicit, it is clearly consistent with the Convention’ foundational 
values to assume that a Convention right, albeit considered under the para 2 
exceptions, must be viewed as a conflicting principle rather than as a narrow 
exception to the primary guarantee. 

Otto-Preminger Institut v Austria” provides a striking example of this approach. 
The Court found that the seizure and forfeiture of a film mocking Christianity 
was aimed at protecting the ‘rights of others’ within Article 10(2). The Court 
found that ‘the manner in which religious doctrines are opposed or denied is a 
matter which may engage the responsibility of the State, notably its responsibility 





79 The German Supreme Court has remarked of the nght to protection of personality (including 
privacy) and of free expression that ‘neither can claim precedence in principle over the other’ 
(BVerfGE 35, 200). For the Canadian approach, see Hill v Chuh of Scientology [1995] 2 SCR. 
1130, 1179 and the recent deasion ın Les Editions Vice Versa Inc v Aubry [1999] 5 BHRC 437, for the 
French approach, see E. Picard, The Right to Privacy in French Law’ in B. S Markesinis (ed), 
Protecting (Oxford: Clarendon Press, 1999) 93-96 

80 M Tugendhat QC and L Christie, The Law of Privacy and the Media (Oxford: OUP, 2002) 420-421. 

81 Sunday ‘Times v UK (1979) 2 EHRR 245, para 65. 

82 (1994) 19 EHRR 34. 
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to ensure the peaceful enjoyment of the right under Article 9’ (emphasis added). The 
Court found that the responsibilities of those exercising the right under Article 10 
include ‘an obligation to avoid as far as possible expressions that are gratuitously 
offensive to others and thus an infringement of their rights and which therefore do 
not contribute to any form of debate capable of furthering progress in human affairs (emphasis 
added). The Court considered that the necessity for the restriction ‘must be con- 
vincingly established’ but did not give a specific reason for finding that this was 
the case, merely asserting that the Austrian authorities had not overstepped their 
margin of appreciation. Although the reasoning as to the applicability of Article 9 
in this judgment is viewed by a number of commentators as deeply flawed,” the 
decision demonstrates, it is argued, that the Court follows a different approach 
within para 2 of Articles 8-11 where the ‘rights of others’ exception that is engaged 
concerns another Convention right. 

The Article 8 family’ cases on clashes of rights — where the right of the parent to 
family life appears to clash with that of the child — have not in general been resolved 
by reference to a principle of paramountcy, as that is understood domestically. Nor 
has it been assumed that the childs Article 8 rights can be viewed as exceptions to be 
narrowly construed. In Hlsholz v Germany% the applicant father daimed that his 
Article 8 rights had been breached by the refusal of the national court to allow him 
access to his child. The European Court of Human Rights, in finding that a viola- 
tion of the father’s Article 8 rights had occurred, reiterated the principle from Johansen 
v Norway” that a fair balance must be struck between the interests of the child and 
those of the parent. Similarly, in Hansen v Turkey” a case in which the mother argued 
that failure to enforce contact had breached her Article 8 right to respect for family 
life, the Court found, citing Hokkanen?” and Ignaccolo-Zenide:” ‘the rights and free- 
doms of all concerned must be taken into account, and more particularly the best 
interests of the child and his or her rights under Article 8 of the Convention. Where 
contacts with the parent might appear to threaten those interests or interfere with 
those rights, it is for the national authorities to strike a fair balance between thenz. 
In other words, within the margin of appreciation of the member state, a fair balance 
must be struck between the Article 8 rights of the child and those of the parent, 
thereby ruling out the use of a presumption that precludes that balancing exercise, 
although the welfare of the child will be of especial significance. 

Similar reasoning has informed the protection of Article 8 rights where there 
is a conflict with Article 10. Initially it seemed possible in Winer v UK” that the 





83 ibid, para 
84 ibid, para 49. 
85 See 


88 (2004) 1FLR H2, App no 36141/97, para 98. Cf the previous decision in Yousef v Netherlands (2003) 1 
FLR 210. It 1s argued that, bearing Hansen and the decision in Hoppe v Germany (2004) 38 EHRR 
15 at para 44 in mind, Yousef 1s out of line with the Court’ established and continuing line of 

ing on the interests of the child. 

89 (1994) A 299-A, 22. 

90 (2000) rts of judgments and decisions 2000-1, 265. 

91 (1986) 48 DR 154. 
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presence of such a clash might lead to a narrowing down of the ambit of ‘private 
life’ under Article 8(1) in order to avoid interfering with the guarantee of freedom 
of expression.” However, a different stance was taken in Spencer (Earl) v United 
Kingdom: it was indicated impliedly not only that the conflict of rights should 
not be resolved by re-defining the ambit of the primary right to respect for pri- 
vate life, but also that a clash with Article 10 still leaves the privacy right with 
significant protection. The later decisions in Tammer v Estonia’ N v Portugal” 
and Barclay v United Kingdom” also support this stance. 

Tammer v Estonia is an especially significant decision in this context since the 
process of reasoning and the outcome 1s highly reminiscent of those in Otto-Pre- 
minger. The journalist applicant had been subject to a criminal penalty in respect of 
the publication of a hard-hitting interview relating to a former political aide, alle- 
ging that she had broken up the Prime Ministers marriage by having an affair 
with him and had deserted her own children. His application under Article 10 
failed before the Court, which found that the remarks in question related to the 
former aides private life; the restriction upon the journalists Article 10 rights, tak- 
ing into account the lightness of the penalty imposed, was therefore a necessary 
and proportionate response to the need to uphold the privacy of the aide. In com- 
ing to this conclusion the Court afforded a very wide margin of appreciation to 
the national authorities since the case concerned a clash of rights: ‘In considering 
the way the domestic authorities dealt with the case, the Court observes that the 
Estonian courts fully recognised that the present case involved a conflict between 
the right to impart ideas and the reputation and rights of others. It cannot find 
that they failed properly to balance the various interests involved in the case.” 

Peck v United Kingdom™ provides further confirmation that the Court is pre- 
pared to find a breach of Article 8 rights even where significant restrictions on 





92 The applicant complained that various aspects of his private life bad been publicised in a book. 
His application was declared inadmissible, the Commission stating briefly that ıt viewed the aval- 
able remedies, in particular that of defamation, as satisfactory and that no pontive obligation to 
provide further remedies in respect of the truthful statements made should be imposed, bearing 
ın mind the wide margin of appreciation to be afforded in this area, the limitation of the Conven- 
EO aa ak S 


93 F506) 25 REN EHRR CD 105. The applicants complained of publication in the press of various (truth- 

ful) stores relating to the bulimia and mental health problems of Countess Spencer, including 
Seine eine ake al of a health clinic 

94 (0003) 37 EHIRR 43; (2001) 10 BHRC 548, 

95 Nv Portugal Appl No 20683/92, 20 February 1995. A magazine publisher's application complam- 
ing of a breach of Art 10 after being convicted of defamation and invasion of privacy 1n respect of 
the publication of photographs of a well known businessman engaged in sexual activities was 
rejected as manifestly ill-founded. The Commusnon considered that the sanction was proportion- 
ate and necessary for the protection of the nghts of others, one of which was clearly the right to 

tection from invasion of privacy through publication of true facts by other private individuals 

96 £999) 2 Appl No 35712/97 (ain iaubiliey oniy) The Cosi drepi. that a uk OF a remedy ia 
respect of the filming of a private home, the island of Brecqhou, owned by the Barclay brothers, 
by reporters could in pnnaple constitute a breach of Art 8, although on the facts no invasion of 
private life had occurred. 

97 para 69. It may be noted that a avil penalty could have been umposed rather than a criminal con- 


viction for insul the aide. 
98 (2003) No 4464198 
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Article 10 rights are thereby created. The case concerned CCTV footage of an 
attempted suicide in the street which was then shown on national television. 
The decision is of significance, not only because it allowed for the suppression 
of freedom of expression on 2 matter of some significant public interest, but also 
because it demonstrates that freedom of expression can be curbed even where the 
speech suppressed is already partly in the public domain. It might have been 
found, taking account of Observer and Guardian Newspapers v UK,” that the sup- 
pression of speech in such circumstances is disproportionate to the legitimate aim 
pursued. But Guardian Newspapers was not a case that concerned a clash between 
two opposing individual rights. Rather, it concerned a clash between societal 
interests — in national security and the authority of the judiciary — and freedom 
of expression. The comparison between Peck and Guardian Newspapers provides a 
further indication that the Court is prepared to adopt a different approach — one 
that more readily accepts interferences with freedom of expression — where 
another individual Convention right is at stake. In the very significant recent case 
of Von Hannover v Germany concerning an Article 8 claim, the Court went 
further and, in an approach reminiscent of that in Ortto-Preminger, balanced Articles 
8 and 10 against each other without applying the Article 8(2) tests. In other words, 
the scope of Article 10(1) was re-defined to avoid the clash with Article 8. The 
Court found that the reporting of the private life of a public figure is not an aspect 
of the medias watch-dog role, except in special circumstances where aspects of his 
or her private life relate to political or public debate. In the instant case the details 
related exclusively to the applicant’ private life and in those circumstances, it was 
determined, freedom of expression had to be narrowly interpreted. 

A and Byme and Twenty-Twenty Television v United Ki is of particular sig- 
nificance in this line of authority. Decided prior to Tammer and Peck, it is never- 
theless in line with the findings in those decisions, and also reveals the stance 
taken at Strasbourg to the paramountcy principle where a clash with Article 10 
arises. The clash of rights which occurred was resolved in favour of the Article 8 
rights of the child (although the case was not argued in those terms), but it was 
also — most significantly - made clear that even in respect of a childs welfare, Arti- 
cle 8 does not take automatic priority over Article 10. The case concerned the restric- 
tion of freedom of expression represented by the refusal to vary the injunction in 
In re Z, discussed above. 

The first applicant, the child (C)’s mother, argued that the Court’ refusal to 
accept her decision that C should take part in the television programme had con- 
stituted a breach of her Article 8 right to respect for family life. The mother and 
the media applicants both complained ofa breach of Article 10. The Commission 
took into account, in the context of Article 10, that the right to freedom of expres- 
sion is one of the essential foundations of a democratic society and that prior 
restraints call for the ‘most careful scrutiny’. In addition, it found that, in con- 
sidering the duties and responsibilities of the applicants as persons exercising 








99 (1991) H EHRR 153 

100 (2004) App no Seb a ata ee see in particular paras 63, 64, 65 and 66 
101 (1996) 25 EHRR CD 

102 e er and Guardian y United Kingdom (1991) 14 EHRR 153, paras 59-60. 


© The Modem Law Review Limited 2004 909 


Clashing Rights 

their freedom of expression through the making and production of a television 
programme, the potential impact of the programme on the public and conse- 
quently on C, had to be viewed as an important factor.’ The Commission noted 
that by continuing the injunctions, the domestic courts prevented all the appl- 
cants from making a television programme featuring the education and develop- 
ment of C in an educational and behavioural institute; it found that the 
continuance of the injunction by the domestic courts constituted an interference 
with all three applicants’ right to freedom of expression within the meaning of 
Article 10(1). 

In relation to the question whether the interference could be considered ‘neces- 
sary’ under para 2 of both Articles 8 and 10, the Commission afforded a certain 
margin of appreciation in assessing whether the need existed. It conducted the 
examination of necessity under Article 8(2) but stated that the same principles 
and considerations would apply under Article 10(2). It took into account the pur- 
pose of the documentary programme and the acceptance of the applicants’ bona 
fides in this respect. The applicants submitted that the programme was of significant 
public interest in that it would inform the educational authorities in the United 
Kingdom, the families of those who suffer from similar problems as C and those 
sufferers themselves about other educational and behavioural methods which could 
significantly improve the latter’s potential. The first applicant (Cs mother) sub- 
mitted that since her decision to allow C to participate in the television programme 
was taken in good faith, for C’s benefit and with the proper advice, the courts 
should have followed her decision unless they found it irrational or ın bad faith. 

The Commission found that it was for the national authorities to strike a fair 
balance between the relevant competing interests: what would be decisive would 
be whether the national authorities had made such efforts 4s can be reasonably 
demanded under the special circumstances of the case’ to accommodate the par- 
ents’ rights.” The Commission took into account the fact that the applicant had 
jointly applied for the first of the injunctions under consideration with the express 
intention of protecting the privacy of C, and also the High Court’s conclusion 
that the ‘overwhelming probability’ was that the transmission of the programme 
would attract extended secondary tabloid publicity largely because of C’s parents’ 
high profile. The High Court had taken the view that any short-term benefit for 
C deriving from the publicity was outweighed by the ‘serious consequences’ 
which transmission of the programme would entail for her. The Commussion 
concluded that, in the circumstances of the present case and in view of the margin 
of appreciation accorded to states in this area, the imposition by the courts of their 
view as to the best interests of C was supported by ‘relevant’ as well as Sufficient’ 
reasons. The domestic courts had made such efforts as could be reasonably 











103 Jersild v Denmark (1995) 19 EHRR 1, para 31. 

104 She further submitted that the courts were not well placed to make the assessment they did, the 
Judges were elderly males of an elite class unlikely to have had experience of raising children with 
handicaps like C and they could not possbly know how the transmussion of the 
would affect C She argued that the judges were wrong in considering that the transmission of 
the programme would adversely affect C. 

105 Olsson v Sweden (No 2), (1994) 17 EHRR 134, para 90 and Hokkanen v Finland (1995) 19 EHRR 139, 
para 57. 
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demanded to accommodate the first applicant’ rights and the interference was 
accordingly proportionate to the legitimate aim pursued. The restriction was not 
therefore found to create a breach of Article 10 or — on the particular facts — of the 
Article 8 right to family life of the mother. The Commission added that the High 
Court considered that if it had had to carry out a balancing exercise (for the pur- 
poses of Article 10 of the Convention or otherwise) between the welfare of C and 
the public interest in the programme, it would have ‘firmly seen the scales as com- 
ing down in favour of there being an order against the programme being made’. 
Importantly, the Commission did mot find that where the UK courts had applied 
the paramountcy principle, the medias right should be narrowly interpreted to 
avoid an invasion of the childs interests (viewed as aspects of her Article 8 rights). 

These decisions reveal the emerging stance at Strasbourg in relation to clashes of 
nights and particularly to conflicts between Articles 10 and 8 It can now be said to 
be clear, not only that neither Article can be viewed as having presumptive priority 
where such conflicts occur, but also that there is a greater likelihood of justifying 
an interference with the primary guarantee under both Articles where the interest 
opposed falls under the rubric of the other. In such instances, the matter may be 
resolved by definitional balancing of the rights on the model offered by Von Hann- 
over; where an application of the tests of necessity and proportionality occurs, 
Strasbourg engages within those tests in something more akin to a balancing exer- 
cise in which a broad margin of appreciation is conceded to the national authori- 
ties. Since the protection of both rights is axiomatically necessary in a democratic 
society, the Court is prepared to leave the national authorities with a wide discre- 
tion as to the precise balance to be struck in the member state between them. 


PRESUMPTIVE PRIORITY FOR ARTICLE 10 UNDER THE HRA? 


Domestic judges currently diverge on the question of the primacy of Article 10, 
although the trend is clearly away from presumptive priority for speech where it 
competes with another Convention right. A higher weighting for speech interests is 
suggested by the strength of the $ l jurisprudence at both the Strasbourg 
and domestic levels. In Ex p Si Lord Steyn referred to free speech as ‘the 
primary right ... in a democracy’ and some commentators take the view that 
Article 10 attracts an especially high level of protection at Strasbourg.” In Centnl 
Independent Television pe Hoffmann LJ in an oft-quoted statement said: freedom 
of speech is & trump card which always wins.” The statement, however, should 
be placed in context, as discussed below. A number of other judicial pronounce- 
ments have accepted the presumptive primacy of Article 10, in particular that of 
Butler-Sloss LJ in Venables: The onus of proving the case that freedom of expres- 
sion must be restricted is firmly upon the applicant seeking relief... I can only 
restrict the freedom of the media to publish if the need for those restrictions can 








106 [1999] 3 All ER 400, CA; [1999] 3 WLR 328, HL. 

107 L Leagh and L. Lustgarten, ing Raghts Real: the Courts, Remedies, and the Human Rights 
Act’ 58 CL] 509, 524 and n 79. 

108 [1994] Fam 192. 

109 203 and 204. 
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be shown to fall within the exceptions set out in Article 10(2) . . . I must interpret 
narrowly those exceptions’ The significant point is that these remarks were 
made in the context of countervailing Convention rights — Articles 2 and 3 — 
not in relation to societal interests. 

However, this approach does not accord with that of Strasbourg in the clashing 
rights cases discussed above: a careful examination of the competing claims of 
each right was undertaken on a basis of the equal value of the two rights."* Only 
one party before the Strasbourg Court is claiming to be a right-holder: compet- 
ing rights figure only as possible means of justification for the respondent State 
and thus as an exception to the primary right whose infringement is alleged. At 
the same time Strasbourg does not view the other right as an exception to be 
interpreted narrowly but in practice conducts something more akin to a balan- 
cing act between the twa, if both are found to be engaged. The national court is 
in a different ; position, not only because the margin of appreciation doctrine is 
inapplicable,” but also because the process by which the cases arise at Strasbourg 
differs from the way they arise domestically. The parties before the domestic court 
will normally be individuals and media bodies; both will be rights-holders, 
claiming that their rights are equally at stake. Therefore the court must find a 
way of affording weight to both rights and of balancing them against each other, 
as opposed to reviewing the balance already struck. Thus, while the process of 
domestic reasoning needs to take account of the Strasbourg stance in terms of 
principle, it is able to differ from it in terms of structure and of depth of scrutiny. 

Section 12(4) HRA, which enjoins the courts to have ‘particular regard to Arti- 
cle 10 when making any order which might infringe it, appears on its face to sug- 
gest a higher weighting for speech interests than for privacy. However, it is now 
evident that this is not the correct reading." In the context of the law of confi- 
dence the equal weighting of the two nghts is now gaining general acceptance. 
Lightman J found in Campbell v Frisbee: ‘The right to privacy and to freedom of 
expression are of equal value: The notion that Article 10 has presumptive prior- 
ity in relation to other Convention rights under section 12(4) was also recently 
disapproved of by the Court of Appeal in Cream Holdings v Bannerjee.'° This trend 
culminated in the Court of Appeal decision in Re S, setting out the proper 
approach to speech/privacy claims (in a different context and also only within 
cases in the second category from In re Z). That approach to such claims was then 











110 [2001] 1 All ER 908, 921 and 931. 

111 See further G Phillipson, n 3 above, 49-752. 

112 See the views of Lord Steyn and Lord Cooke in Reynolds v Times Newspapers [1999] 4 All ER. 609, 
631 and 643 

113 See Rv DPP ex p Kebilene and others [1999] 3 WLR. 972, 1043, per Lord Ho 

144 Further, this was probably not the intention behind the government’ eles inclusion (in the 
face of pressure from the press lobby) of the clause that became s 12; see, eg the speech of Jack Straw 
on cl 12 HC Deb Vol 315 Cols 535-539, 2 July 1998. 

115 [2002] EMLR 31, para 24. Lindsay J also accepted that s 12 was not intended to afford special 
weight to freedom of expression when Helo! was found liable to pay damages for breach of con- 
fidence. Douglas v Hello! (No5) [2003] EMLR 31, [2003] EWHC 786, para 185(v). 

116 See Sumon Brown LJ, speaking for the majority: [2003] 2 All ER 318, at para 41. Rogers and Tom- 
linson, commenting on this finding, conchided that where free expression collides with Article 8 
there will be ‘presumptive equality’ between the two: [2003] EHRLR (Privacy Special Issue) 38 at 41 
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ratified by the House of Lords in their seminal decision in Campbell v MGN: 
Lord Hoffman said of balancing speech/privacy claims: ‘There is in my view no 
question of automatic priority. Nor is there a presumption in favour of one rather 
than the other’."” It can now therefore be said with confidence that where the two 
rights collide, the notion of affording presumptive priority to Article 10 must be 
abandoned in favour of affording presumptive equality to the two rights." Any 
other approach would probably have necessitated a declaration of the incompat- 
ibility of section 12(4) with Article 8. The sub-section can now be viewed there- 
fore either merely as a (superfluous) reminder of the demands of Article 10, or as a 
means of drawing in the conflicting right under Article 8 since section 12(4) 
clearly covers Article 10(2) as well as Article 10(1)."° Arguably, the former view 
accords more comfortably with the notion of presumptive equality. 

It follows that there are also difficulties in reconciling the findings in the first 
category of cases from In re Z with the demands of Article 8 since in that category 
the privacy of the child is always unable to overcome the freedom of expression 
claim. Central Independent Television plê” is the leading authority establishing the 
boundaries of the inherent jurisdiction of the court in this context. In his judg- 
ment Hoffmann LJ expressed great reservations about any judge-made encroach- 
ments upon freedom of speech other than where there were restrictions 
sanctioned by common law or statute; the principle of a free press was, he found, 
more important than ‘the misery of a five year old child. His point was not that 
freedom of expression inevitably overcomes other claims, but that where no legal 
restriction already applies, es judges should not seek to create one due to the primacy 
of freedom of expression.“ He was speaking in a pre-HRA context: since Article 
8 has been grven further effect in domestic law under the HRA, restrictions on 
freedom of expression inevitably arise from it, the judges are not being asked to 








117 [2004] 2 WLR 1232; (2004) 154 NIJ 733; [2004] UKHL 22, at para 55. Baroness Hale of Richmond 
(at paras 138-141) made it clear that her own approach in Re S should be adopted in order to con- 
duct the balancing exercise, and an exercise based on the presumptive equality of the two Arucles 
was also adopted unanimously by the other Law Lords (see Lord Nicholls at paras 19 and 18, Lord 
Hope at paras 103-111 and Lord Carswell at para 167). It may be noted that the House of Lords 
judgment ın Campbell was handed down after submission of this artide and therefore treatment 
of 1t has had to be limited. 

118 As pointed out in Campbell, ibid at para 138 this 1s consistent with Resolution 1165 (1998) of the 
Parliamentary Assembly of the Council of Europe, para 10, which affirms the equal value of the 
two ts. 

119 See Sedley LJ ın Douglas v Hello! [2001] QB 967, 1003 at para 137 S 12(4) 1s not needed to perform 
the task of drawing Article 8 into the frame since ıt 1s performed by s 6& however, Sedley LJ’ inter- 
pretation accords with the impact of s 3 (which applies to s 12(4)) and refutes the notion that s 12(4) 
affords presumptive priority to Artide 10 Lord Hope in Campbell approved of this approach to s 
12(4) ibid at para 111 

120 [1994] Fam 192. 

121 At 204. 

122 This was re-affirmed in In œ Z. If this approach was followed under the HRA once an instance was 
assigned to the category of case ın which the welfare of the child could be viewed as incidental to 
the reporting in question, the Article 8(1) right to respect for the home, for private and family life 
could not be vindicated since the inherent jurisdiction of the High Court would be viewed as 
wnapplicable. However, 1t would not be possible to sustain such an argument in relation to every 
instance that might arise since ıt ignores the possibility that the impact on the child of the disclo- 
sure might be significant even where the connection was only inferential 
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create new exceptions, but merely to apply those that Parliament has chosen to 
introduce. It could now, however, be argued, post-HRA, that since the Court is 
a public authority under section 6(1) HRA, it must, in determining both the 
applicability of its inherent jurisdiction and the manner of its exercise, adhere to 
the demands of Article 8 - demands, that is, that may now be viewed in part as 
aspects of an autonomous domestic human rights jurisprudence. As Lord Nicholls 
said in Campbell: ‘The values embodied in articles 8 and 10 are as much applicable 
in disputes between individuals or between an individual and a non-governmen- 
tal body such as a newspaper as they are in disputes between individuals and a 
public authority. In reaching this conclusion it is not necessary to pursue the con- 
troversial question whether the European Convention itself has this wider 
effect’. 








DENYING THE PRIMACY OF ARTICLE 8; RECONFIGURING THE 
PARAMOUNTCY PRINCIPLE AND ABANDONING THE IN RE Z 
CATEGORIES 


Ironically, although the theoretical underpinnings of the paramountcy principle 
and of Article 8 differ markedly, the principle affords ın effect automatic prior- 
ity to the childs Article 8 rights where matters of upbringing are found to be in 
issue: had it been found to apply in Re S it would have determined the matter 
automatically in favour of the Article 8 right. While the Court of Appeal accepted 
in Re S that the presumptive priority approach to Article 10 is flawed and that the 
two rights must be equally valued, it went on to create impliedly an exception to 
the principle of presumptive equality which in effect afforded automatic rather 
than presumptive priority to Article 8 through the operation of the paramountcy 
principle. The next step to be taken is to recognise the flaws in this approach and 
to undertake a reinterpretation of the principle ın accordance with the demands 








123 [2004] 2 WLR 1232 at paras 17 and 18 (But see now the post-Campbe decision in Von Hannover v 
Germany (2004) App no 59320/00, discussed above, which affirmed that the Convention does have 
this effect) The model to be followed 1s that currently provided by breach of confidence decisions; 
see Baroness Hale on this point ın Campbell at para 133 This model was relied upon in the line of 
authority stemming from Douglas v Hello! [2001] QB 967, indluding Av B Plc [2002] EMLR 7 and 
Campbell v MGN [2002] EMLR 30. See further G. Phillipson [2003] n 3 above. On this argument 
the inherent jurisdiction provides a power independent of the HRA or of any other statute, which 
then triggers the Court's duty ın relation to the Convention rights under s 6(I) HRA, regardless of 
the fact that pre-HRA the instance might have failed to trigger the courts junsdiction. This is 
clearly a crucial matter since the actions frequently concern two private parties and the instance 
that arises might be one in which no statutory power applies and a claim for breach of confidence 
would not lie since, for example, the child had consented to the disclosure. Thus, an arguable 
breach of the child’ Article 8 nghts might arise where no remedy was available, if the argument 
above was not accepted. If it was accepted that a power to restrain publicity was available, the two 
rights would then have to be considered on an equal footing although clearly, as discussed below, 
ın most such mstances the outcome would probably favour the media. 

124 There 1s general acceptance among famuly lawyers that s 1(1) CA, as it is currently interpreted, 

‘reflects a predominantly uthtaran or consequentialist approach See eg S. Harms-Short in H 
Fenwick, D. Bonner and $ Harns-Short, Judicial Approaches to the HRA (2003) 52 ICLQ 
549-586 at 580. she speaks of the ‘utilitarian welfare’ approach of s 1(1). 
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of the HRA. Such an approach is supported by the emerging domestic abandon- 
ment of presumptive priority for Article 10: if accordance of priority to Article 10 
in relation to Article 8 is flawed, it would be inconsistent to continue to accept an 
un-balanced approach by affording priority to Article 8 in conflicts with Article 10. 
A fortiori an approach affording automatic pnority to Article 8 must be rejected. 

Such a stance accords with the Strasbourg decisions discussed above and clearly 
calls into question the paramountcy prinaple itself and the In re Z categories. 
Although the categories were developed in the context of the exercise of the 
inherent jurisdiction of the courts, they have also been referred to as offering gui- 
dance in relation to other such restrictions.” The decision of the Commission in 
Twenty-Tiventy THevision gives important guidance under section 2 HRA to 
domestic courts in situations in which a clash of rights arises, but the childs 
upbringing is in question. The decision, due largely to the margin of appreciation 
conceded to the domestic courts, fails to confront fully and directly the issue of 
paramountcy and the automatic abrogation of Article 10 rights envisaged in the 
Court of Appeal decision in In re Z. It takes the stance that since the same outcome 
would have been reached taking freedom of expression into account, the absolu- 
tist stance of the Court of Appeal, underpinned by the paramountcy principle, 
did not lead to a breach of Article 10. But, most significantly, the Commission 
made it clear that the restriction had to be justified within the tests under Article 
10(2), thereby implicitly rejecting the paramountcy principle as interpreted 
domestically and the approach taken in the Court of Appeal in relation to the 
third category of cases that In re Z established. This is in accordance with the 
settled Strasbourg stance on this matter where clashes between Articles 8 and 10 
arise. Where a settled stance can be discerned at Strasbourg the domestic courts are 
expected to follow the jurisprudence.” 

In the post-HRA domestic cases considered the tests under Article 10(2) would 
not have been applicable had the paramountcy principle applied since it would 
have operated as a ‘trump card’: its impact on media freedom would not have 
had to be justified as necessary and proportionate to the aim pursued — protecting 
the child’s privacy. It may be concluded that even where a childs upbringing 
as currently understood is in question, restrictions on reporting must be justified 
as necessary in a democratic society and as proportionate to the legitimate aim — 
of protecting the child’s privacy — pursued (under the ‘rights of others’ rubric): 
a balancing exercise must be conducted. Since the paramountcy principle as 
currently understood and as applied in In re Z — creating the third category of 
cases — is not compatible with the application of those tests, a declaration of 
incompatibility under section 4 HRA between section 1(1) CA and Article 10 
could be made in a case impossible to exclude from that category, even where 
section 3(1) HRA was employed to narrow down the meaning of the term 
‘upbringing’. The case for such a declaration is even stronger than that arising in 








125 See CC [1997] 1 FLR 235, note 51 above 

126 Lord S in R (on the application of Alconbury Developments Ltd) v Secretary of State for the Environ- 
ment [2001] 2 WLR 1389 found ‘In the absence of some special circumstances it seems to me that 
the court should follow any clear and constant jumsprudence of the European Court of Human 


Rughty’ 


© The Modem Lew Renew Limted 2004 915 


Clashing Rights 


respect of incompatibility between section 12(4) HRA and Article 8 since the 
paramountcy principle has a greater abrogating effect on Article 10 than sechon 
12(4) has on Article 8 

The alternative is to bring section 3(1) to bear on the principle itself rather than 
on the term ‘upbringing’. The principle could be reconfigured under section 3(1) 
as an aspect of the childs Article 8 rights, and one that has a highly sgnificant 
weight, but which is not pammount. Given the strength of the interpretative obli- 
gation under section 3(1} it is argued that the word ‘paramount’ can be interpreted 
as conveying the notion of primacy, rather than the meaning the courts have so far 
given it under the CA, whereby it has in reality meant ‘ole’.’”’ This re-interpreta- 
tion of the term ‘paramount’ would be consistent with the requirements of Article 
3(1) of the UN Convention on the Rights of the Child (CRC), under which the 
best interests of the child are a ‘primary’, not a paramount, consideration.” It fol- 
lows from this argument that the Article 8 rights of the child would no longer 
need to be afforded, in effect, automatic priority where a matter of upbringing is 
at stake; they would be approached on a basis of presumptive equality with Arti- 
cle 10 claims. The term ‘upbringing’ would not need to be narrowed down or 
afforded obscure or distorted interpretations. It further follows that the second 
and third categories from In re Z should be merged; the first would have most 
relevance only at the jurisdictional stage of the argument. 

Clearly, once the paramountcy principle has been reconfigured under section 
3(1) HRA, concerns might arise that media clams under Article 10 would tend to 
outweigh claims of privacy for the child under Article 8, even where her welfare 
was at stake. As indicated above, this occurred in a number of instances post- 
HRA where the principle was found not to apply. There might appear to be a 
danger that powerful media organisations would acquire an enhanced ability to 
exploit vulnerable children, sometimes for largely commercial ends. However, 
such fears should be allayed, now that the emerging judicial acceptance of the 
presumptive equality of Articles 8 and 10, rather than the presumptive priority of 
Article 10, has become firmly established, in Campbell. 





THE PARALLEL ANALYSIS 


Once the equal value of the rights has been accepted, it follows that the courts 
should consider the grant of a prior restraint, in instances similar to those 
mentioned, from the perspectives of both Article 10 and Article 8,” although 








127 See S. Choudhry, The Adoption and Children Act 2002, the Welfare Principle and the HRA 1998 
— a Missed Opportunity’ (2003) 15 CLFQ 119-138, 138 She prefers the term ‘pre-eminency’ 

128 The CRC has not been incorporated into domestic law, but UK judges are entitled to have regard 
to it in interpreting legislanon on the assumption that Parliament would not have intended to 
legislate contrary to the UK3 international legal obligations The European Court of HR also uses 
the CRC as a guide to the interpretation of children’s rights under Article 8 (see eg Johansen v 
Norway (1996) 23 EHRR 33). 

129 Other Convention nghts may also be relevant. If the Re W case ([1992] 1 All ER 794) had arisen 
after the HRA was ın force it might have been possible to argue, under Article H read with Article 
8, that there was also a discrnmuinatory dimension to the findings: had the child been placed with a 
heterosexual couple after suffering heterosexual abuse the Court of Appeal might not have 
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the welfare of the child will be highly significant where section 1(1) CA applies. In 
all instances in which a power to restrict publicity to protect a child arises, 
whether based on the inherent jurisdiction of the court or otherwise, the court 
should seek to balance the two nights on the Re S model in accordance with the 
demands of the HRA. This process may be termed the ‘parallel analysis’: the 
steps to be taken under it are considered in more detail below. 


Articles 8 and 10: underlying rationales 


A number of factors may be taken into account in conducting the parallel analysis 
in order to resolve clashes between the two guarantees. A starting point is to 
examine the extent to which the values accepted as underlying either Article are 
at stake in any particular instance. Where they are not fully at stake, an interference 
with the primary right is likely to be more readily justifiable. The notion - which, 
as indicated, has now gained acceptance — of undertaking a parallel exercise and 
informing it by reference to the justificatory arguments underlying both guaran- 
tees was first put forward in a pre-HRA paper in this journal in 2000.™ The sig- 
nificance of such arguments is already well accepted under Article 10: while the 
rhetorical attachment of Strasbourg to free speech has always been strong, com- 
mentators have accepted for some time that a hierarchy of speech categories has 
been developed, and that the place of speech within the hierarchy in a particular 
instance is likely to determine the outcome of a case. But at the same time it is 
clear that claims of media freedom in this context do not necessanly partake fully 
in the classic justificatory rationales of free speech? — a point that is developed 
below. 

It is a marked feature of the Strasbourg jurisprudence that clearly political 
speech, which may be seen as directly relating to the bases of democracy™ in 
terms of both participation and accountability,* receives a much more robust 
degree of protection than other types of expression. Thus the ‘political speech cases 
of Sunday Times v UK,” Jersild v Denmark ™? Lingens v Austria,” and Thorgeir Thorgeir- 
son v Iceland™ all resulted in findings that Article 10 had been violated and all were 





concluded so readily that public interest questions arose The principle of open justice under Art- 
ins Rabari car a P ios 

130 H Tomlinson QC and H. Rogers coimed the term ‘parallel analysiy: ‘Privacy and Expression: 
Convention a ee and Interum Injunctions’ [2003] EHRLR 37, 50. 

131 H. Fenwick and G. Phillipson, The Doctmne of Confidence as a Privacy Remedy in the Human 
Rights Act Erd (2000) 63 MLR 660-693 The following analysis draws to an extent on the ideas 
put forward at 682-687. 

132 See further E Barend, ‘Press and Broadcasting Freedom: Does Anyone Have any Rights to Free 
Speech?’ (1991) 44 CLP 63, 65 

133 See A. Meiklejohn, The First Amendment 1s an Absolute’ [1961] Sup Ct Rev 245 and Political Free- 
dom (1960) esp 115-124. 

134 See E. Barendt, Freedom of Speech (Oxford Clarendon 1985) 20 and 23; V. Blasi, ‘The Checking 
Value in Fist Amendment Theory’ (1977) 42 Am B Found Res J 521. 

135 A 30 (1979). 

136 (1994) 19 EHRR 1 

137 (1986) 8 EHRR 103. 

138 (1992) 4 EHRR 843 
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marked by intensive review of the restriction in question in which the margin of 

appreciation was narrowed almost to vanishing point.” By contrast, in cases invol- 
ving non-political speech supported by the values of autonomy“? and self-devel- 
opment,“ applicants have almost invariably been unsuccessful since a deferential 
approach to the judgment of the national authorities has been adopted.“ 

A similar pattern can be found at the domestic level When non-political speech 
supported by the arguments from truth,” selfdevelopment or autonomy is in 
issue, domestic decisions have tended to be cautious.’ In contrast, media freedom 
of political expression has clearly been recognised as having a particularly high 
value in UK law, partly as a response to the Strasbourg stance, although the 
high status of political expression in the common law is also emphasised.” 

These indications as to the established hierarchy of forms of speech at Stras- 
bourg and domestically and of the values underlying them are of utility in seek- 





139 In Wingrove v UK (1997) 24 EHRR 1 the Court remarked: ‘there is httle scope under Article 10(2) of 
the Convention for restnctions on political speech or on debate of questions of public interest’ 


58). 

40 See cr i ec EEE PRS carseat ee tea E SPENE E E aes 
individual as an autonomous, rational agent SeeT. Scanlon, ‘A Theory of Freedom of Expression’ 
(1972) 1 Phil & Pub Aff 216, 

141 The argument from self development is that the freedom to engage in the free expression and 
reception of ideas and opinions in vanous media is essential to human development. See C Emer- 
son, “Towards a General Theory of the First Amendment’ (1963) 72 Yale LJ 877, 879-880, M. 
Redish, Freedom of Expression (Indianapolis: Michie Co, 1984) 20-30 and K. Greenwalt, Free Speech 
Justification’ (1989) 89 Columbia Law Review 119, 143-145 The ECtHR has repeatedly asserted 
that freedom of expression is one of the essential foundations for the development ofeveryone’ (eg 
Otto-Preminger Institute v Austna (1994) 19 EHRR 34, 49). 

H2 See Handyside v UK, A 24 (1976); Muller v Swltzerland (1991) 13 EHRR 212; Gibson v UK Appl No 
17634 (declared inadmismble by the Commission}, Gay News v UK (1982) 5 EHRR 123. See 
further D. Harns, M. O'Boyle, and C. Warbnick, n 85 above, 397 and 414. 

143 J S Malls On Liberty in M. Cowling (ed), Selected Writings of John Stuart Mill (Cambndge: CUP, 
1968) 121; for discussion see K Greenwalt, ‘Free Speech Justifications’ (1989) 89 Columbia Law 
Review 119, 130~H1. The ECtHr has repeatedly referred to freedom of expression as being one of 
oe ‘basic ee for [society's] progress’ (see eg Otto-Preminger Institute v Austria (1994) 19 


4 Gis JOS i960) 2 OB 619; Killer v DPP [1973] AC 485: Lemon [1979] AC 617 
ee ER 
v Secretary of State for the Home ex p Simms [1999] 3 WLR 328 
146 See the approach of the Court of Appeal in Derbyshire [1993] AC 534 and ın Ex p Leech [1994] QB 
198, of the House of Lords in Reynolds [1999] 4 All ER. 609, 621-622, per Lord Nicholls 628 and exp 
635, per Lord Steyn, 643, per Lord Cooke and Ex p Simms [1999] 3 WLR 328, 407, per Lord Steyn 
and 419-20, per Lord Hobhouse. 
147 Lord Steyn has relesed toes expres nae bodet (Rg: Saciad of Satine 
the Home Dept ex p Simms [1999] 3 All ER 400, p 408) In Reynolds v Times Newspapers [1999] 4 All 
ER 609, the House of Lords afforded an explicit recognition to the duty of the media to inform 
the people on matters of legitumate public interest per Lord Steyn, 633-634 and 629-629, Lord 
Nicholls: ‘freedom to disseminate and recerve information on political matters 1s essential to the 
proper funchoning of the system of parliamentary democracy chenshed in this country’ (621). 
Neverthless 1t should be noted that even political expression can be curbed when courts view 
other societal interests as especially pressing. This is clear from a number of significant post- 
HRA deasions: Pro-hfe Alliance, [2003] 2 WLR 1403 (this decision 1s ın the tradition of deference 
to widely drafted pnmary legislation (Secretary of State for Home Affairs ex p Brnd [1991] 1 AC 696)), 
A-Gv Punch [2003] 1 AC 1946, R v Shayler (governmental arguments from national secunty (AG v 
Guardian Newspapers (No 2) [1990] 1 AC 109)) have also ın the past resulted in the ready upholding of 
restrictions on directly political speech) 
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ing to identify underlying harmony between claims of media freedom and those 
of children to private and family life where they appear to be in competition. But 
it is also necessary to examine the values underlying Article 8 claims in general 
and those relating to children in particular, although it is fair to say that a hierar- 
chy of such values is not so readily apparent. Such claims may, especially in the 
case of children, be viewed as relating to both their private and their family life. 
As the author has argued elsewhere, the justification of autonomy generally 
accepted as one of the key values underlying Article 8, can be broken down into 
substantive and ‘informationa? autonomy.”* The former denotes the individual's 
interest in being able to make substantive choices about personal life without 
interference from the state or from other bodies. The term ‘informational auton- 
omy’, on the other hand, refers to the individual's interest in controlling the flow 
of personal information about herself, the interest referred to by the German 
Supreme Court as ‘informational self-determination’,”° or as Beardsely has put 
it, the right to Selective disclosure. ™ In accordance with the views of a number 
of writers, it is suggested that this interest is one of the primary concerns of the 
law in this area. ™ Informational control also protects what Feldman identifies as 
the value in forming spheres of social interaction and intimacy — with friends and 
family — which may be seen as essential to human flourishing.” 

But self-fulfilment may also be associated with privacy as a free-standing value 
in the sense that protection for the private life of the individual — which may take 
many forms — may provide the best conditions under which he or she may 
flourish. In Bensaid v UK the Court of Human Rights recognised the value of 
self-development, especially mental development, as an aspect of private life.” 
It is possible to identify further categories of material, in particular those relating 
to health™ or sexual orientation or activity that are regarded under Article 8 as 





148 n 31 above, 662-663 

1449 BGH 19 December 1995 BGHZ 131, 322-346. . 

150 . Autonomy and Selective Disclosure’ Nomos XDI 54. 

151 R The Protection of Privacy (London: Blackstones Press, 1980) 10-21, A. F Westin, Privacy and 
Preedom (New York: Athenaeum, 1967) 7 A. Miller, Assault on Privacy (Michigan University of 
Michigan Press, 1971), 40. Ruth Gavison’s definition of privacy — à limitation of others’ access to 
an individua? has three aspects: information, attention; physical access (‘Privacy and the Limits of 
Law’ (1980) 89 (3) Yale LJ 421); see also, H. Gross’ similar definition: ‘The Concept of Privacy’ 
(1967) 42 NYULR. 34, 36) It can be argued that the issue of Attention can be addressed within 
an ‘informationa? paradigm, provided that term is concerved of with sufficient senntivity and flex- 
ibility — see Fenwick and Phillipson, n 31 above, 66-677. W. A. Parent agrees: A New Definition 
of Puvacy for the Law’ (1983) 2 Lew and Philosophy 305, 326. 

152 ‘Secrecy, Dignity, Autonomy? Views of Privacy as a Civil Liberty’ (1994) 47 CLP 42, 51-69. As 
Fred notes, privacy 1s essential for ‘respect, love, foendship and trust — without it they are smply 
inconcervable’ ( ‘Privacy’ (1968) 77 Yule LJ 477, 483). 

153 ‘Private life is a broad term not susceptible to exhaustive definition . . . Mental health must also be 
regarded as a crucial part of private hife . . . Article 8 protects a right to idennty. . . personal devel- 
opment, and... to develop relationships. . The preservation of mental stability 1s in that context 
an indispensable precondition to effective enjoyment of the nght to respect for private life’ [2001] 
33 EHRR 10, para 47. 

154 See Z v Finland (1998) 25 EHRR 371. See now the findings as to information relating to health 
matters in the House of Lords in Campbell n 123 above 

155 See Lustig-Prean v Umted Kingdom (1999) 29 EHRR 548, 7 BHRC 65. 
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‘particularly sensitive or intimate’, requiring especially compelling grounds to 
justify interference. These values may be particularly pertinent in relation to the 
privacy of children, as the prrmacy of the childs welfare, considered above in rela- 
tion to certain of the ‘family’ cases under Article 8, indicates. The unauthorised 
disclosure of personal information relating to children is highly likely to have a 
greater impact on their personal development, including their ability to recover 
from traumatic events or sustain or develop beneficial relationships, than ıt would 
have on adults. Strasbourg recognised this posmbility in the ‘family cases’ and in 
Tiventy-Tiventy THevisior, 1t has also been recognised domestically as indicated 
above. 





Articles 8 and 10 as mutually supportive guarantees 


These findings should, it 1s argued, inform the parallel analysis. When examining 
instances in which the media wish to reveal private facts relating to children it 
becomes clear that the justificatory arguments underlying media freedom are 
quite frequently partially or largely inapplicable. In some instances speech that 
invades the privacy of children 1s likely to gain little, if any, support from the 
arguments from autonomy and self-development, so there will often be little or 
no justification at the level of principle for allowing it to override privacy. It may 
also be found that the rationales underlying both Articles 8 and 10 come down on 
the side of publicity or, conversely, secrecy. As the discussion indicates, the rights 
to freedom of speech and to privacy are in many respects, ‘mutually supportive? 
since the principles of autonomy and self-development underlie both Articles. 

Millian justificatory arguments based. on truth tend to have little application to 
the paradigmatic child privacy case, in which facts relating intimately to the childs 
family life are revealed. Reporting restraints attempting to prevent the publica- 
tion of private facts only, and not general expressions of opinion will pose little 
threat to that free and unhindered public debate about matters of importance 

* which Mill's argument seeks to protect.” However, in certain of the cases consid- 
ered, such as In re Z itself, this argument would support disclosure since the mat- 
ters sought to be revealed would have formed part of a wider debate about the 
value of certain forms of education or upbringing. 

The justification for speech based on the argument from autonomy may also 
have an application in this area, depending on whether the child herself is seeking 
publicity as in In re W (Wardship: Restrictions on Publication) and Kelly v BBC. The 
value of autonomy underlying Article 8 could also speak in favour of publicity: 
where the child is Gillice-competent and seeks publicity, her informational auton- 
omy is at stake in the sense that she is exercising a choice as to disclosure of aspects 





156 D. Feldman, Information and privacy’ ın J. Beatson and Y. Cripps (eds), Freedom of Expression and 
Freedom of Information. Essays in Honour of Sir David Willams (Oxford: OUP, 2000) ch 19. 

157 See eg: In re Z [1995] 4 All ER 961; October Films [1999] 2 FLR 347; Lady Justice Hale’ judgment in 
Re S, n 68 above. 

158 C Emerson, ‘The Right of Pnvacy and the Freedom of the Press’ (1979) 14 Harvard Civil Rights - 
Civil Liberties Law Review 329, 331. 

159 See E Barendt, Freedom of Speech (Oxford: Clarendon, 1985) 191. 
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of her private life. Her informational autonomy would be invaded if disclosure 
was disallowed. Where a responsible and devoted parent or carer seeks publicity 
on behalf of the child, as in Oxfordshire CC™ or In re Z, invocation of both Arti- 
cles 8 and 10 could also point in the direction of disclosure. Indeed, in Twenty 
‘Twenty Television v UK the mother as applicant at Strasbourg sought to invoke both 
Articles in support of her claim for publicity on the ground that her freedom of 
expression and right to respect for her family life were both at stake. The child 
herself could have invoked her own Article 8 and 10 rights in support of publicity. 

In such instances no real conflict between Articles 8 and 10 would arise except 
in so far as it was arguable under Article 8 that disclosure ran counter to the childs 
own welfare. Where publicity would clearly not further her best interests, a court, 
affording weight to her welfare in accordance with the stance of the Court of 
Human Rights discussed in relation to the family cases at Strasbourg and, where 
applicable, section 1(1) CA (encapsulating the new primacy principle), would 
uphold non-disclosure. Clearly, even a Gillice-competent child might fail to 
appreciate the harm that publicity could do and could be over-persuaded by 
reporters or by a parent. In such instances the court would be expected to con- 
sider, not only the autonomy argument and the short-term benefits to the child 
in terms of, for example, enhanced self-esteem, but also the long-term detriment, 
including any umpact on his development or ability to form or sustain relation- 
ships with his peers or others. However, where, as in the Mary Bell case, or Re S, 
such arguments are not applicable, the child and her carers are opposed to publi- 
city and there are also weighty welfare grounds for such opposition, it can be 
argued that disclosures could directly assault the informational autonomy of the 
child and those caring for her, and indirectly threaten their freedom of choice over 
substantive issues." In such instances the speech in question, far from being bol- 
stered by the autonomy rationale, is in direct conflict with it But arguments 
based on the idea of uncertain and nebulous detriment to the childs welfare 
would hardly engage Article 8 and would be readily overcome where core values 
under both Articles 8 and 10 weighed on the other side of the balance. Where the 
speech was essential to inform a wider debate the justificatory arguments under 
Article 10 would be strengthened. 

Moreover, it is clearly apparent that the argument for speech from self devel- 
opment, since it seeks to facilitate human flourishing, far from inevitably oppos- 
ing the right of the child to privacy, must support it to some extent since, as 
argued above, a reasonable degree of privacy is a requirement for individual self 
development, particularly the ability to form relationships, without which the 
capacity for individual growth would be severely curtailed. This argument, 
referred to in Bensaid v UK, clearly has an especially significant application in rela- 
tion to the upbringing and welfare of the child. As indicated above, a version of 
the paramountcy principle — in which the child’s welfare has primacy — is inevita- 
bly going to continue to obtain recognition on the basis of arguments based on 
the requirements for individual self development under Article 8. Where publicity 





160 See note 51 above. 
161 Re X (A Minor) (Wardship Proceedings Injunction) [1384] 1 WLR 422. 
162 Such matters could include choice of abode or of schools. 
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threatens the welfare of the child, the argument that it should be suppressed 
would be readily to hand, not only under Article 8, but also under Article 10, on 
the basis that it would not further the fulfilment of the values underlying its free 
speech guarantee. This argument could readily have been used successfully in Re S 
to justify the restriction on reporting: the majority judges in that case assumed too 
readily, it is contended, that Articles 8 and 10 were entirely opposed in relation to 
the circumstances. 

Conversely, where speech might further the welfare of the child, the values 
underlying both Articles speak in favour of publicity. Such instances arise where 
she might gain in self esteem through publicity (as the mother argued in In re Z) 
or where she desires publicity in order to reveal and express feelings of frustration 
or persecution (as in In re W (Wardship: Restrictions on Publication)) or, more contro- 
versially, where publication of true facts about the relationship with a parent, as a 
corrective to the parent’s version already successfully placed in the public domain, 
could vindicate and ratify the childs own stance in respect of that relationship 
(Harris v Harris). 

Finally, the argument that prior restraints intended to safeguard the privacy of 
the child might inhibit journalistic debate on matters of significant public interest 
must be fully confronted. Clearly, political speech by its nature is unlikely in 
many instances to conflict with the Article 8 rights of children to private and 
family life. Such a conflict will not arise where political speech consists of the 
discussion of political ideas, institutions, and policies. The paradigm cases of jour- 
nalistic invasions of privacy in this context tend to relate to criminal activity 
involving children or to the children of celebrities and may be driven merely by 
a desire for sensationalism for purely commercial considerations. Such publica- 
tions hardly engage the press’s right under Article 10 to impart ‘information on 
matters of serious public concern’ or more general Convention values such as 
the furtherance of a democratic society. However, far more so than in the typical 
‘celebrity privacy’ cases," political speech, broadly defined, does sometimes come 
into conflict with the Article 8 nghts of children, as where it reveals failings or 
good practice of state representatives or within state institutions (Re S In e Z Re 
C(A Minor), Re W(A Minor)(Restriction on Publication), Re W(A Minor)( Freedom of 
Publication)), Oxfordshire Council v L and F), or opposes gendered concepts of par- 
enting (Re W(A Minor)(Restriction on Publication)), or the techniques of cult groups 
(Kelly), or concerns criminal activity where there 1s an arguable public interest 
dimension (Central Independent THevision). 

Nevertheless, it is only in a fairly narrow category of cases that any genuine and 
serious conflict arises — those where a publication would reveal maternal furthering 








163 Munby J contended ın that instance: ‘Mr Harns has manipulated the press by feeding ıt tenden- 
tious accounts of these proceedings, enabled to do so becanse he has been able to. . . shelter behind 
the very privacy which hitherto has prevented anyone correcting his musrepresentations the 
remedy for Mr Harnss anta . 18 publicity for the truth . . . the children’s own best interests will 
be furthered by the public being told the truth . . ? [2001] 2 FLR 895 at paras 386-389, and see 68 
above. 


164 Bladet Homso and Stensaas v Norway (2000) 29 EHRR 125, para 


165 Such as Dala v Fell! [DOI] COS SO makon [D002] EMIR 22 Campbell [2002] EMLR 30, 
CA; [2004] UKHI 22, HL, Av B Pk [2002] 3 WLR 542. 
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public knowledge or debate about matters of legitimate public concern and the priv- 
acy or autonomy or family life of the child would be adversely affected. Where a real 
conflict appeared to arise — as in Re S— the privacy interest could frequently be pro- 
tected while invading the speech interest only minimally by means of a temporary 
order intended to conceal identity, so long as the order provided sufficient guidance 
to the media as to the material that could be published.”° On this basis it is argued 
that the factual situation in Re S supported Lady Justice Hale’ minority judgment: 
the revelation of the mother’s identity was likely to affect CS3} ability to recover from 
the impact on him of his brothers death and mother’s trial for the murder, and there- 
fore it was especially crucial that her identity should not be revealed in the immedi- 
ate aftermath of his brother’ death. The interest in open justice and the public 
interest in the issues surrounding the trial could have been served with relative effi- 
cacy at a later date, bearing in mind those compelling arguments for postponement. 


The structure of the reasoning process and the mechanics of the HRA 


In a case such as In re Z, arising under the HRA, the court could fulfil its duty 
under section 6(1) HRA and section 12(4) by adopting an approach which 
weighed up not only the strength of the Article 10 claim, but also took account 
under section 2 of the extent to which the values underlying Article 8 were at 
stake and in harmony with those under Article 10. Where a restriction on publicity 
was statutory section 3(1) would bite and would also demand that if possible a 
reinterpretation of it that took account of both Articles should be adopted. Where 
the restriction itself allowed no leeway for the parallel analysis in order to achieve 
compatibility with Article 10, a declaration of incompatibility should be issued 
under section 4.” Section 12(1) of the 1960 Act might be likely in future to attract 
such a declaration since it offers little leeway for media freedom. 

In terms of the structure of the reasoning process, the court should begin by 
considering the issue from the perspectives of both Articles 8(1) and 10(1) in turn, 
on the Re S model. In exceptional instances at the extremes the matter might be 
resolvable largely by reference to the scope of media rights under Article 10(1). 
Speech that invades the privacy of a child and which relates exclusively to her 
private life could be viewed as a form of expression that will inevitably be over- 
come by the strong Article 8 claim, requiring no justification under paragraph 2 
for its suppression.“* Alternatively, it could be viewed as a form of expression that 
only marginally deserves to fall within that term and therefore as very vulnerable 
to interference.” There is perhaps more scope for resolution of the conflict 
within Article 8(1). Where speech relating to an adult which has only the most 





166 Seen 27, above. 

167 See further, L Cram, ‘Young Persons, Criminal Proceedings and Open Justice - A Comparative 
Perspective’ (2000) 5 \arbook of Copynght and Media Law 41—165. 

168 See Von Hannover v Germany n 100 above, at para 66. The findings in Wn Hannover would clearly 
cover the children of celebnues or children who had attracted publicity due to their own or their 
parents’ actions or situation, where the speech related purely to their private life. The term ‘private 
life’ was not found to cover especially intumate matters or secluded situations or activities, but the 
normal incidents of private life such as shopping expeditions (paras 49 and 61). 

169 See n 80, above. 
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incidental and tenuous connection with the private or family life of a child is con- 
cerned, on factual bases even less compelling than that in Centnl Tdevision, it 
might be argued that Article 8(1) is not engaged at all, in which case no conflict 
arises requiring resolution. Under section 6(1) HRA, as argued above, the inher- 
ent jurisdiction must be exercised in accordance with the Convention rights, 
thereby arguably extending its ambit via the doctrine of indirect horizontal effect. 
Following this argument a power to restrict publication would prima facie be avail- 
able where the child’s claim had the potential to fall within Article 8(1); if on close 
examination it was found that the connection was too tenuous on the particular 
facts, the case could be resolved in favour of the Article 10 claim without recourse 
to Article 8(2). 

But it is clear that ‘definitional balancing’ on the American model — that is, in 
this context, redefining the nature and content of the primary rights under either 
Article to create demarcations between those two rights — will only rarely be 
possible, as will identifying and utilising the underlying values at stake in order 
to avoid the conflict within paragraph 1. In most instances, then, the extent to 
which the rationales discussed are at stake will be relevant, but this time in relation 
to the exercise of proportionality under paragraph 2 of both Articles. The struc- 
ture of the reasoning process would follow the contours laid down by Baroness 
Hale in Re S and in Campbell, but the parallel analysis accepted as appropriate 
would also be used in cases involving upbringing. The court would consider the 
issue of any conflict between Articles 8 and 10 from at least two parallel perspec- 
tives.” The court would follow the standard Convention tests under Article 10(2), 
asking whether the interference with the primary guarantee proposed would be 
prescribed by law, necessary in a democratic society and proportionate to the 
legitimate aim of protecting the private and family life of the child — ‘the rights 
of others protected under Article 8(1). The court should then consider freedom of 
expression as creating an exception to the right to respect for private and family 
Lfe, under Article 8(2), again applying the tests of necessity and proportionality. 
But in each instance the appheation of the test of necessity would not require 
strict scrutiny in accordance with the findings deriving from the Strasbourg 
clashing rights cases such as Tammer v Estonia, since, as argued above, it is axiomatic 
that there is a pressing need to protect both rights in a democratic society. The test 
of proportionality would clearly be much more significant, as Sedley LJ indicated 
in a different context in London Regional Transport v Mayor o 7 since while it 
is clear that both privacy and speech must be protected, the particular restriction 
under consideration must be tailored towards satisfying this test under both Arti- 
cles. Useful insights could be gleaned by asking, for example, both whether the 
publication in question was more intrusive than was necessary to further its legit- 
imate aim of enabling and provoking discussion on matters of public interest, 
and, conversely, whether the remedy sought on behalf of the child would go 
further than necessary in order to protect the legitimate privacy interest. 

Factors strengthening either the privacy or the speech claim, including those 
indicated by Lady Justice Hale in Re S could be taken into account in relation to 





170 As pointed out above, other Convention Articles might be relevant. 
171 [2003] EMLR 4, para 49. 
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the exercise of proportionality, as could any harmony that could be discerned 
between the underlying rationales of both Articles in respect of the factors rele- 
vant in the particular instance. Where the case would formerly have fallen within 
the ‘upbringing’ category in the domestic courts this would weigh heavily in the 
balance in terms of the child’s interests under Article 8, but the factor of upbring- 
ing would not alone determine the outcome. For example, arguments under both 
Articles 8 and 10 might favour publicity as in In re Z but there might be counter- 
vailing welfare arguments under Article 8 which could be answered to by allow- 
ing publication of the material in question but concealing the child’s identity, thus 
allowing for a minimal invasion of the Article 10 guarantee. In terms of Article 
10(2) the interference would then be proportionate to the legitimate aim pursued 
— that of protecting the childs welfare under Article 8(1), while taking into 
account the value of autonomy which would be served by allowing some publi- 
city. In a manner reminiscent of the approach of the German’? and Canadian 
courts,” the claims of both parties would thus be subject to a searching, but 
balanced examination. A greater and more nuanced insight into the best interests 
of the child might be attained; the notion that publicity might in some circum- 
stances serve those interests might begin to take hold. At the same time the claims 
of the media in this context would be subjected to greater scrutiny: dissonance 
between the values of free speech and the commercial interests of the media 
might be revealed. As Cram puts it in relation to minors’ privacy claims: ‘the 
courts [have failed] at times to probe free speech claims advanced by the media 
by reference to accepted free speech rationales’™ 


CONCLUSIONS 


This article has argued for a new approach to conflicts of rights in this context, 
taking as its starting point an equal weighting of Articles 8 and 10. In the Human 
Rights Act era a presumption — the paramountcy principle — that throws a cloak. 
of secrecy over the workings of the Family Division and over many aspects of 
decisions relating to the welfare of children has become increasingly indefensible. 
The idea that publicity is almost always harmful is an out-dated one that in itself 
may be inimical to welfare since it tends to stifle a debate that could otherwise 
flourish. The judicial determination post-HRA to narrow down the definition 
of ‘upbringing’ so as to avoid conflicts between child welfare and media freedom 
tends to lead to narrow and sterile definitions of the notion, to the detriment of 
debate in courts and ın the media. But rather than artificially avoiding an engage- 
ment with the notion of ‘upbringing’ where restrictions on publication are in 
question so as to avoid a clash between Article 10 and the paramountcy principle, 
the courts could proceed to expand the concept, since so doing would no longer 
lead to an automatic abrogation of speech rights. Thus acceptance of the argument 





172 See B Markesenis and N. Nolte, ‘Some Comparative Reflections on the Rught of Privacy of Pub- 
lic figures in Public Places’ in P. Birks (ed), Privacy and Loyalty (Oxford: Clarendon Press, 1997) 
122-124. 

173 n 79 above. 

TH See L Cram, n 9 above, 419; see also 411-412 see further E. Barendt, n 132, above. 
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put forward here would render the courts freer to consider what up 
involves in relation to the particular circumstances of a case, and would also allow 
the media greater freedom to engage in that debate. Greater insights could be 
obtained into the relationsbi ip between welfare and autonomy, a matter that has 
long bedevilled family law. Debate as to the relationship between fatherhood 
and the welfare of the child™ might be less constrained, leading thereby to a 
changed and more nuanced construction of ‘the father.” The quality of deci- 
sion-making in the Family Division itself and in the courts in general in cases 
concerning children might be improved. 

The change in judicial reasoning argued for here — which has significance in 
relation to other conflicts of rights — is partly a procedural one in the sense that it is 
seeking to open the door, under Articles 10(2) and 8(2), to a wider debate within 
the parallel exercise of proportionality as to what welfare is and as to the best 
methods of furthering it. It is substantive in the sense that it is arguing, in accor- 
dance with the deontological underpinnings of the Convention, for affording 
weight to media rights, even where a conflict in relation to the childs upbringing 
appears to arise. It is clear that persuading the judges of the need to move from 
welfare to rights under the HRA will not be easy. Re S demonstrates the contra- 
dictory nature of their response to the HRA in this field: on the one hand the 
decision reveals quite a sophisticated understanding of the value of individual 
rights under the Convention; on the other it illustrates the determination of the 
judges to resist the HRA where a particular strand of consequentialist thinking 
has become entrenched in a field of law. In fact the process of reasoning in the 
decision in itself illustrates that movement towards a nghts-based analysis may 
lead in the long run to a more sensitive and subtle appreciation of welfare, to the 
benefit of children. But the changes argued for would also address the strange 
legal oscillation currently occurring between over- and under-protection for the 
privacy of children. Use of the parallel analysis would lead to full scrutiny of the 
real basis of media free speech claims, with the result, in the wake of Campbell and 
Von Hannover, that in instances outside the ‘upbringing’ category the privacy of the 
child would nevertheless tend to prevail. 

This article has sought to highlight the clashing rights issue under the Human 
Rights Act. In so doing it has taken an example in which the liberal conception of 
rights is not profoundly challenged, as the section on the underlying harmony 
between privacy and speech sought to demonstrate. Although this is not the con- 
cern of this article, it may follow that the process of reasoning argued for here 
would be less applicable in an instance in which that conception is challenged 











175 P RAEG EE ee ened ane ee 
a recurring feature of child law’ [2003] LS 510, 535 

T% See R Collier, ‘In Search of the “Good” Father: Law, Family Practices and the Normative Recon- 
struction of Parenthood ın J. Dewarand S Parker (eds), Ramdy Law. Processes, Practices and Pressures 
(Oxford: Hart, 2003). 

177 See farther R. Deech, The Rights of Fathers Social and Biological Concepts of Parenthood’ in 
j. Eckelaar and P. Sarcevic (eds), Parenthood in Modem Society (London: Nijhoff, 1993); J. Wallbank, 
‘The Campaign for Change of the Child Support Act 1991: Reconstituting the “Absent” Pather 
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under the rubric of individual rights. Definitional balancing would tend to be 
indicated, but that is an argument for another day. This articles concern has 
been to make a contribution to the current debate just beginning to get under 
way as to the approach that should be taken under the HRA to certain clashes of 
Convention rights.”° Having rejected presumptive priority in favour of presump- 
tive equality, it has then begun the task of identifying the factors that are apt to 
inform the difficult exercises of judgement that will have to be undertaken in 
future. 





178 Such clashes include, for example, clashes between the childs Articles 3 and 8 rights and the par- 
ents rights under Articles 9 and 1 of the First Protocol arise in the context of a religious belief in the 
value of smacking children (see outside the ECHR context: R- Ahdar andJ. Allan, "Taking smack- 
ing seriously: the case for retaining the legality of parental smacking in New Zealand [2001] NZL 
Rev 1; see also Christian Education SA v Minister of Education, Constitutional Court, 18 August 2000, 
2000(4) SA 757(CC)). These clashes show a greater susceptibility to resolution within para 1 of Art 
9 than 1s the case in respect of clashes between the Art 8 guarantees and between Arts 8 and 10. For 
example, there is a strong argument that Art 9(f) covers only the freedom to engage in the practice 
ofa religion (see Van Dyk and Van Hoof, n 4 above, 551), and therefore does not cover, for example, 
decisions, based on religious doctrines or practice, as to the medical treatment or educational 
choices of a child (Articles 8 or 1 of the First Protocol might cover the parent claim but there 
might then be a conflict with the Arucle 8 nghts of a Gifice-competent child) The point is 
addressed to an extent by I Lagh, n 3 above 

179 Although this is outude the particular concerns of this article, it should be painted out that this 
approach has relevance ın relation to clashes between Arts 8-11 and the Articles that are unquali- 
fied or not materially qualified (Arts 2-7), although the process of reasoning would clearly differ 
in such instances: argument would tend to tum on the extent to which the guarantee in question 
was engaged Where Arts 2-7 were fully engaged the qualified Article would grve way. The 
approach taken in Venables text to n 110 above, is therefore clearly wrong since Articles 2 and 3 were 
viewed only as exceptions, to be narrowly interpreted, to Article 10. Had a form of parallel analysis 
been undertaken in that case, however, the outcome would almost certainly have been the same. 
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Legal Consciousness: Some Observations 
Dave Cowan* 


This article argues that US studies of ‘legal consciousness’ have much to offer UK socio-legal 
studies Itis, perhaps, surprising that so little attention has been paid to this set of understandings. 
I seek to rectify that imbalance ın the transatlantic relationship by outlining legal consciousness 
and its critiques. I then draw on homelessness applicant interview data to discuss their ‘legal con- 
sciousness’, illustrating the importance of the value of dignity; how they make sense of their 
decisions; and the spaces in which legal consciousness may be produced. The study is a limited 
examination, but ıt enables us to question the assertion that welfare applicants ‘know the law’ and 
(ab-)use it. 





< [T]he legal consciousness of the welfare poor is a consciousness of power and 
domunation, 1n which the keynote is enclosure and dependency, and a consciousness 
of resistance, in which welfare recipients assert themselves and demand recognition 
of their personal identities and their human needs’! 


In this paper, I suggest that a study of legal consciousness would have plenty to 
offer UK socio-legal studies.? Legal consciousness research represents a challenge 
to law and society scholarship concerning the focus of socio-legal research’ In a 
memorable sleight of hand, Ewick and Silbey refer to the shift in theoretical ques- 
tions away from tracking the causal and instrumental relationship between law 
and society toward tracing the presence of law in society’.* The methodological 





* University of Bristol. It ıs with some diffidence that this article appears in my own name. Simon 
Halliday was a crucial inspiration throughout the many months of its production; ıt was onginally 
intended as a joint article between us and some parts of the paper were worked through jointly We 
disagreed, however productively, on the proper place of ‘law’ ın ‘legal consciousness’, and Simon gra- 
ciously chose to allow me to pursue my approach We co-presented this paper in rough form at the Law 
and Society Association meeting in Pittsburgh, June 2003 I would like to thank Ragin Shah, who 
chaired our panel and suggested the notion of ‘dignity’ I am grateful to the Nuffield Foundation, 
which supported the research on which this article was based. Additional thanks go to Davina Cooper, 
who commented on an earlier draft of this paper, as well as the participants at a seminar given at the 
Centre for Socio-Legal Studies, Oxford Univernty. 


1 A Sarat,‘*The law 1s all over”: Power, Renstance, and the Legal Consciousness of the Welfare Poor’ 
(1990) 2 Yale Journal of Law and the Humanities 343, 343-344. 

2 To date there have been just two expliat UK studies of legal consciousness D. Cooper, ‘Local gov- 
ernment legal consciousness in the shadow of juridification’ (1995) 22 JLS 506; L Gies, ‘Explaining 
the absence of the media ın stores of law and legal consciousness’ (2003) 2 Entertainment Law 19. 

3 A sample of this work 1s as follows: S. E Merry, Getting Justice and Getting Even: Legal Consciousness 
among Working-Class Americans (Chicaga: Chicago UP, 1990; J. Comaroff and J Comaroff, 
Ethnogatphy and the Historical Imagination (Boulder: Westview, 1992), K. Bumuller, The Civil Rights 
Society: The Social Construction of Victims (Baltrnore Johns Hopkins UP, 1988), P. Ewick and S Silbey, 
The Common Place of Law- Stories from Everyday Life (Chicago: Univernty of Chicago Press, 1998), A. 
Sarat, n 1 above, 343 L B. Nielsen, ‘Situating Legal Consciousness: Experiences and Attitudes of 
Ordinary Citizens About Law and Street Harassment’ (2000) 34 Law and Sodety Review 1055, D. M 
Engel and EW. Munger, Rights of Inclusion Law and Identity in the Life Stories of Americans with Disabilities 
(Chicago: Chicago UP, 2003); E. A. Hoffmann, Legal Consciousness and Dispute Resolution: Dif 
a ee Nore an iian nas) eae See ieee er 

4 Ewick and Silbey, ibid, 35. 
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approach to socio-legal studies inherent in legal consciousness scholarship is a nat- 
ural product of an interpretive approach to the social sciences and will be particu- 
larly attractive to those whose interests tend towards the socio’ end of socio-legal 
studies. The primary concern of legal consciousness scholarship is the study of 
society, rather than the study of law per se — hence the critique of a ‘law-first’ 
approach. Legal consciousness research seeks to understand people’s routine 
experiences and perceptions of law in everyday life.* The focus above all, then, is 
on subjective experiences, rather than on, for example, law and its effects in 
society. However, it can also offer insights which may resonate with the interests 
of law-first scholarship, and so be attractive to those whose interests tend (at least 
at times) to the lega end of socio-legal scholarship. 

The challenge to socio-legal studies of a legal consciousness approach is that it 
opens up a whole new arena of subjective experiences of law which is missed by 
scholarship which puts formally legal phenomena at the heart of its methodol- 
ogy.® The insight of the legal consciousness literature is that law is experienced 
in everyday life outwith the terrain marked by formal legality (however gener- 
ously defined). Legal consciousness research consciously de-centres law as a social 
phenomenon. 

This article applies this analytical approach to a study of (unsuccessful) welfare 
applicants, under the homelessness legislation. In addition to opening up their 
subjective experiences and perceptions of the housing application process, the ana- 
lysis has allowed us to reflect on and critique the common perception of appli- 
cants held by government officials. In other words, this grounded study of the 
legal consciousness of homeless applicants permits us to critique an ‘official’ per- 
ception of the applicants’ legal consciousness and to expose its shortcomings. 

Applicants are often viewed as knowledgeable agents, conniving to screw the 
system (which they understand well) by dishonestly providing information which 
will compel the housing authority to offer housing (unless the dishonesty can be 
exposed). Alternatively, teenagers are said to become pregnant in order to obtain 
the benefit of council accommodation.’ Or, 1t is said that outsiders’ (asylum-seekers 
and “llega? immigrants) have sought to abuse their status by seeking to gain access 
to social housing through the homelessness route.” In this study it is suggested that 
such a legal consciousness narrative is too simplistic. Instead, the data suggest that 





5 See, forexample, A. Sarat and T. Kearns, ‘Beyond the Great Divide: Forms of Legal Scholarship and 
Everyday Life’ in A Sarat and T Kearns (eds), Law in Everyday Life (Ann Arbor University of 
Michigan Press, 1995) 55. 

6 Ewick and Silbey, for example, crucially argue that the law-first brand of sociotegal scholarship 
means that ‘we exclude from observation that which needs yet to be explored and explained: how, 
where and with what effect law 1s produced in and through commonplace social interactions 
within neighbourhoods, workplaces, families, schools, community organisations and the like’: 
above n 3, 20 

7 See, for example, S Halliday, ‘Institutional Racism in Bureaucratic Decision-Making: A Case 
Study in the Administration of Homelesmess Law’ (2000) 27 JLS 449, 464. 

8 See, for example, DoE, Access to Local Authority and Housmg Association Tenancies (London: DoE, 
1994), D. Cowan, ‘Reforming the Homelessness Legislation’ (1998) 57 Cnt Soc Pol 435. 

9 This is reflected in the regular alterations to homelessness law since the Asylum and Immigration 
Appeals Act 1993, see also Tower Hamlets LBC v Secretary of State for the Environment (1993) 25 HLR 
524. 
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homeless applicants perceive law in a number of ways: while some see law as a bar- 
rier to be surmounted, others regard it as authoritative, inflemble and final; while 
some see it as just, others regard it as inequitable; while some see it as empowering, 
others regard it as oppressive, and while some feel they understand the legal rules of 
entitlement to housing, many ın the sample find them bewildering. i 

The first section of this article outlines the development of legal consciousness, 
and its impact on the methodology for the study of legal phenomena. I also dis- 
cuss the methodology, drawing attention to its limits in terms of this article. I 
demonstrate where this article progresses the study of legal consciousness in the 
UK context and beyond. In the second section of this article, I provide a brief 
summary of homelessness law, which enables me to illustrate its discretionary nat- 
ure, complexity, and judicialisation. Although on one level this places law first’ 
within the structure, this is subsequently challenged through the data. Thus, ın the 
third section, I consider how law matters in the everyday lives of the unsuccessful 
homeless applicant interviewees in negotiating the bureaucratic processes in 
which they are engaged. In particular, I am concerned to illustrate how law 1s 
mediated by the interactions and signals between the applicants and the welfare 
bureaucracy — how does their understanding of law take shape in this context and, 
equally, why does it not figure largely (or at all). 


LEGAL CONSCIOUSNESS 


As noted above, the study of legal consciousness emerged out of a concern that 
law and society scholars were asking the wrong set of questions, or not penetrat- 
ing into everyday life. In so doing, their antecedents were studies of legal needs 
and dispute processing. As Engel suggests, those early studies contained 4n initial 
exploration of positively conceived social facts or events [which] began to collapse 
back into an enquiry into subjectivity, meaning and cognition.” The influential 
theoretical developments which enabled this transformation in scholarship were 
provided by the work of Foucault on power and de Certeau on everyday life. This 
was combined with the recognition that models of law were incapable of 
accounting for the individual experience of law. As Bumiller powerfully argued: 


The model of legal protection reinforces a view of law and society in which the 
social and political realm is distinct from, and subordinate to, the legal This view 
of the primacy of the legal order creates the illusion that law is a source of power and 
authority disconnected from other power structures in society.” 


The focus on Foucault’s work emphasises the decentred nature of power, as 
well as both its repressive arid positive aspects, not only punishing but also con- 
stituting subjects. As Foucault suggested: 

power ıs employed and exercised through a net-like organisation. And not only do 
individuals circulate between its threads; they are always in the position of ssmulta- 








10 D Engel, ‘How Does Law Matter in the Constitution of Legal Consciousness? in B Garth and A. 
Sarat (eds), How does Law Matter? Fundamental Issues in Law and Society Research Volume 3 (Evanston: 
Northwestern University Press/American Bar Foundation, 1998) 126. 

11 K. Bumiller, above n 3, 10. 
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neously undergoing and exercising this power... In other words, individuals are 
the vehicles of power, not its points of application.” 


Equally, power implies resistance: 


there are no relations of power without resistances; the latter are all the more real 
arid effective because they are formed nght at the point where relations of power are 
exercised; resistance to power does not have to come from elsewhere to be real, nor 
18 it inexorably frustrated through being the ba aa of power. It exists ali the 
more by being ın the same place as power, . . 


Resistance is the theme of de Certeau’s work, as he seeks to establish how we ‘vig- 
ilantly mak[e] use of the cracks’ in power through the use of tactics and strategies. 
A tactic ‘is calculated action determined by the absence of a proper locus. . . The 
space of a tactic is the space of the other’; a strategy is a ‘calculus of force-relation- 
ships which becomes possible when a subject of will and power. . . can be isolated 
from an “environment”’.* Importantly for these purposes, tactics and strategies 
are regarded as counter-methods, the former being the preserve of the excluded: 
‘a tactic is determined by the absence of power just as a strategy 1s organised by the 
postulation of power’. And all of this is precisely what legal consciousness studies 
are seeking to achieve — rather than looking at the institutions of law and consid- 
ering the effect they have (and, after all, there are plenty of studies of the imple- 
mentation gap), studies of legal consciousness have focused on ordinary peoples 
perceptions of law in everyday life. 

The definitions used by scholars differ, depending on the underlying metho- 
dological perspective. Merry, for example, in a well-worn definition suggests that 


[t]he ways people understand and use law I term their legal consciousness. Conscious- 
ness, as I am using the term, is the way people conceive of the ‘natural and normal 
way of doing things, their habitual patterns of talk and action, and their common- 
sense understanding of the world.” 


Ewick and Silbey develop a notion of legal consciousness as cultural practice. 
From this perspective, 


. . legality [is] an emergent structure of social life that manifests itself in diverse 
places, including but not limited to formal institutional settings. Legality operates, 








12 M Foucault, "Two Lectures’, reproduced in C. Gordon (ed), Michel Foucault: Power/Knowledge (Lon- 
don: Harvester Wheatsheaf, 1980) 98 

13 Interview with Michel Foucault ‘Powers and Strategies’, in C. Gordon (ed), ibid, 142; Rose points 
out the often mundanity of resistance: They are concerned with the here and now, not with some 
fantanzed future, with small concerns, petty details, the everyday and not the transcendental They 
frequently arise in “cramped spaces” — within a set of relations that are intolerable, where movement 
is impossible, where change is blocked and voice is strangulated’: Powers of Freedom (Cambridge: 
CUP, 1999) 280. 

4 PT ai a a aa a aaa A 

15 

16 See the call for studies of tveryday life’ by A. Sarat and T. Kearns, above n 4. 

17 Above n 3,5. 
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then, as both an interpretive framework and a set of resources with which and 
through which the social world (including that part known as law) 1s constituted.* 


Importantly, it ‘is not merely a state of mind. Legal consciousness is produced and 
revealed in what people do as well as what they say” We find ıt in the minute, 
mundane and often obscure practices of the everyday. It 1s an ambitious, ongoing 
project. So, for example, Sarat’ study of welfare recipients’ views about law makes 
clear that ‘[l]egal rules and practices are all around, immediately and visibly pre- 
sent; yet the law itself is a shadowy presence.” Resistance plays a crucial part in 
the construction of their lives — ‘they are not the passive recipients of an ideology 
coded in doctrine. . ?, but rather they are able ‘to respond strategically, to maneu- 
ver and to resist the “they say(s)” and “supposed to(s)” of the welfare bureau- 

Importantly also, as Nielsen points out, ‘Legal consciousness also refers to how 
people do not think about the law; that is to say, it is the body of assumptions 
people have about the law that are simply taken for granted’” So, for example, 
Bumiller’s study of people subjected to discrimination found that her intervie- 
wees (who had suffered discrimination but did not take legal action) had an tthic 
of survival.” They ‘legitimized their own defeat’,* a point which Quinn 
observes affecting the employees of a company through various tactics of resis- 
tance, such as deflection (humour, not taking it personally).” 

In Ewick and Silbey’s book, The Common Place of Law, legal consciousness is 
interpreted through a study of 430 interviewees. It is impossible to do justice to 
the depth of analysis presented in that book in this article. Broadly, they reject 
attitudinal approaches to legal consciousness as well as social structural 
approaches.” Rather, they concentrate on the cultural practices which make up 
legal consciousness, transmit it, and alter it subtly over time. Drawing on struc- 
turation theory, they argue for a balance between structure and agency. They con- 
centrate on ‘schemas’ (by which they mean codes and vocabularies) and ‘resources’ 
(by which they mean the full range of human resources, from knowledge to 
physical strength). It is the relationship between schemas and resources which 
provides much of the power in their presentation: “The differential distribution 
of resources, together with the differential access to schemas, underwrites varia- 





18 P. Ewick and S. Silbey, above n 3, 23. 

19 ibid, 46. 

20 Above n 1, 345. 

21 ibid, 346. 

22 Above, n 3, 1059, onginal emphasis 

23 ibid, 95 

24 ibid, 29. £ 

25 ibid, 1151. 

26 These present an irony ın that despite the central focus on the capacity of individual desires, beliefs 
and attitudes to shape the word, the resulting research described not individual variation but deep, 
broad-based normative consensus’: P. Ewick and S. ere Contestation and Resis- 
tance: An Account of Legal Consciousness’ ee ae 

27 These ‘often cast law and legal consciousness as products rather sia seed seach. 
above n 3, at 38 

28 At 39-43, drawing on W. Sewell, A Theory of Structure: Duality, Agency, and Transformation’ 
(1992) W Am Jnl of Soc L 
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tions in social power and agency’.”* They discern three broad shapes and patterns 
of legal consciousness from their interviews,” whilst recognising that there is an 
interaction between them in each person’ narrative. As I illustrate below, their 
descriptions are highly suggestive for this study. 

In thinking about legal consciousness in these ways, particularly in shifting 
from the ‘law first’ model, there are implications for research design. Bumiller 
suggests that ‘the problem emerges as a question of legal domination, which is, 
again, the problem of giving a meaningful voice to the subject apart from the rule 
of law’.*" Early studies involved lengthy ethnographic work, which lead to careful 
descriptions of the impact of place and class on the construction of law.” As stu- 
dies have developed, there has been an increasing focus on understanding the var- 
iation in legal consciousness narratives. Nielsens study of experiences and attitudes 
towards street harassment sought to capture differences across race, gender and 
class. Her research design of observation combined with in-depth interviews with 
100 subjects sought to ‘learn how the subjects experienced such interactions, not 
simply how they responded.” Ewick and Silbey’s focus meant that their ‘empiri- 
cal gaze’ needed to be not only on formal legal events but also those events from 
which law was absent. Their interviews were constructed without asking about 
legal problems or needs in the foreground.™ Interviewees were told that the inter- 
view was ‘about community neighbourhood, work and family issues’. It began 
with open questions about neighbourhoods, friends and family to establish con- 
versation. Then they asked about 4 wide range of events and practices that might 
have “troubled or bothered”’ their interviewees at some point, followed by focus- 
ing on one particular event. Only after this did the interview move law to the 
foreground. Engel and Munger’ study of the Americans with Disabilities Act 
employed a novel methodology of affording their interviewees the opportunity 
to comment and criticise what had been written about them. This process empha- 
sised ‘that all narratives ... are inevitably interpretations that are shaped by the 
narrators purposes, perspectives, and assumptions and those of the researcher” 


The cntiques of legal consciousness studies have tended to focus on the ways in 
which law is defined and represented, as well as the way consciousness is mobi- 
lised in these studies. Engel, for example, notes that ‘consciousness’ is developed in 
different ways by different authors — for example, Sarat links consciousness to 
ideology, whereas others develop the notion in a more subtle, nuanced way. 
However, Engel then notes, particularly in relation to Ewick and Silbey’s early 
article, that the distinction between ‘consciousness as perceptions or images and 
consciousness as aptitude or competence’ (the relationship between schemas and 





29 thid, 41 

30 These are respectively ‘before the law’, ‘with the law’ and against the law’ 

31 Above n 3, 31. 

32 See, for example, Engel, above n 3. 

33 Above n 3, 1062. 

34 Discussed at 23-28 

35 D. M Engel and F W. Munger, n 3 above, 9. 

36 See also Cotterell similar approach: The Concept of Legal Culture’, in D. Nelken (ed), Comparing 
Legal Cultures (Aldershot: Dartmouth, 1999) 27-29. 
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resources) is not made entirely clear, but is central to the debate.” In many ways, this 
point is linked with a concern for the place of law in legal consciousness studies. 
For Mezey, for example, the shift to law in society in Ewick and Silbey’s book is 
both a strength and a weakness. It is the way law is lost in society ~ bnce law is 
reconceptualised as all forms of power and authority, legal consciousness is no longer 
meaningfully legal’ * Such a criticism strikes at the root not only of that book but 
also at the radical reconceptualisation of law and society involved in studies of legal 
consciousness. The more subtle, nuanced ‘version presented by Ewick and Silbey 
seems preferable partly because everyday life is not necessarily meaningfully legal. 
By contrast, the critique of Levine and Mellema suggests that the problem 
inherent in Ewick and Silbey’s approach is the assumption of the salience of law 
to everyday life. In other words, although the avowed intention of Ewick and 
Silbey is to transplant legal consciousness for law-first studies, they only succeed 
in re-inserting the law into everyday life (for example, through their three sche- 
mas of law). Levine and Mellema, on the other hand, suggest that law has less 
salience for the marginalised. Their meta-analysis of studies of women in the 
street-level drug economy suggests that the relationship of law with other situa- 
tional factors requires illumination: 
While their lives are overdetermined by the law, in that they are constantly bump- 
ing up against the criminal justice and welfare systems, these women do not con- 
sciously or consistently structure their lives so as to avoid future conflicts; instead, 
they take advantage of the law’s loopholes or ignore law altogether, to better their 
chances of survival. In short, although street women are subordinated to the law, 
they are not subservient to it.” 


This critique provides an important corrective to the more generalised studies. 
Indeed, as Engel suggests, ‘more often law is mediated through social fields that 
filter its effects and merge official and unofficial systems of rules and meanings.“ 
Further, from Nielsen’ work, legal consciousness is contingent, and ‘may change 
according to the area of social life about which the researcher asks, with reference 
to the social location of the subject, and the subject’s knowledge about the law and 
legal norms.“ For our interviewees, many of whom are the most vulnerable and 
marginalized people in society leading shadow lives, this is a valuable caveat. 


UK approaches 


In many respects, it is surprising that studies of legal consciousness have (to my 
knowledge) yet to make an impact on UK socio-legal studies. When one thinks 





37 D Engel, n 10 above, 119. 

38 N. Merey ‘Out of the ordinary: law, power, culture, and the commonplace’ (2001) Law and Socal 
Inquiry 145, 165. 

39 K Levine and V. Mellema, ‘Strategizing the Street: How Law Matters in the Lives of Women ın the 
Street-Level Drug Economy’ (2001) Law and Social Inquiry 169, 179, referring to L Maher, Sexed 
Work Gender, Race and Resistance in a Brooklyn Drug Market (Oxford: Clarendon Press, 1997). 

40 Engel, n 10 above, 141; see also M. Hertogh, ‘A “European” conception of legal consciousness: 
rediscovering Eugen Ehriich’ (2004) 31JLS forthcoming — I am grateful to the author for early nght 
of, and permission to use, this article. 

41 Above n 3, 1061. 
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of the important work on access to justice, advice deserts, legal impact studies, 
and grievance redress,“* combined with the commonly expressed concern 
that the UK is becoming a compensation culture’, it appears that legal conscious- 
ness studies would offer significant added value to the research methodologies 
available. 

One answer to this apparent absence is that legal consciousness studies do 
appear, but sometimes adopt different languages. For example, early socio-legal 
work, such as Bankowski and Mungham's Images of Law offer insights into the 
ways in which lawyers and law teachers are captured by law;® or the classic studies 
of prosecution, which take issue about law and legal rhetoric.* Although the con- 
cerns in these works are similar, in that they appear to take on the ‘law in society’ 
debate, from a legal consciousness perspective they offer partial perspectives in 
that they omit discussion of individual narratives of law — the way law is experi- 
enced in everyday life by ordinary people. 

More prominently, it can be argued that the study of legal culture (on some 
interpretations) incorporates notions of legal consciousness. Roger Cotterells 
work has been important in this process, as he has interweaved studies of legal 
consciousness within a broader project of ‘tying down’ understandings of legal 
culture. For example, he views some of the early studies of legal consciousness 
(like Sarat’s), which explicitly linked this concept with ideology, as correlative 
with understandings of legal culture as ‘2 cluster or aggregate of attitudes, values, 
customs and patterns of social action.“ Subsequently, he has placed legal con- 
sciousness studies within one sub-branch of work on culture, relating to law and 
popular culture.“© Nevertheless, as Cotterell observes, use of ‘culture’ in legal 
research is often vague and contested; what the study of legal consciousness offers, 
by contrast, is a relatively tight, narrow framework for research. 

That being so, studies which explicitly focus on legal consciousness in the UK 
have, arguably, offered insightful analyses and correctives to the North American 
approach. For example, Davina Cooper suggests that legal consciousness can be 
an important tool in identifying the different ways in which law is used within 
local authority bureaucracies. Indeed, contra the US perspective, party affiliation 
and political ideology are, in that study, argued to be important factors in British 
municipal consciousness which cannot be ignored.” Furthermore, these factors 
become particularly important in terms of interview design: £. . it is important 
to recognise not only how different questions will produce different, competing 
images but also the extent to which interviewees may consciously choose, albeit 








42 Variously, H. Genn, Paths to fustice, (Oxford: Hart, 1999, M Adler, ‘A socio—legal approach to 
administrative justice’ (2003) 25 Law and Policy 323, R- Sainsbury and T. Eardley, Housing Benefit 
Reviews (London. HMSO, 1991); S. Halliday and M. Hertogh, Judicial Review and Bureaucratic Impact 
(Cambridge CUP, 2004). 

43 POER ee ee ee 

44 Compare, for example, D McBarnet, Conviction. Law the State and the Construction of Justice (Basing- 
ha eee S 
Police Suspects and the Construction of g rated Acada a don: Routledge, 

45 ‘The concept of legal culture ın D. Nelken ae ed ile (iene Dartmouth, 

25. 


1999) 
46 ‘Law in culture’ (2004) 17 Ratio Juris 1, 5. 
47 Above n 3, 5iL 
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within social constructed parameters, to present law in particular ways’.* Live 
Gies! study of the effect of mass media on the legal consciousness of residents of 
an inner city estate in Birmingham has explicitly problematized taken-for- 
granted assumptions about the role of the media, in contrast to North American 
studies. Set side-by-side, what is interesting about these studies is the different way 
in which they mobilise the ‘law’ in legal consciousness — Cooper 13 concerned 
(perhaps more traditionally within this paradigm) with official law, whereas Gies 
is concerned with the media’ law. 

That observation takes up the theme offered by Marc Hertogh, in his illumi- 
nating attempt to develop a distinctive ‘European’ approach to legal consciousness. 
Hertogh argues that American studies focus on official law in action; authors read 
that law into the narratives presented by their interviewees. In this respect, law is 
treated as an ‘independent variable’ which ‘falls short in analysing peoples own 
definitions of these concepts’. He offers a version, drawing on Ehriich, which 
regards law as a dependent variable’, where ‘law is part of the empirical enquiry 
itself”. Instead of the research question ‘How do people experience (official) law?’, 
such a conception of legal consciousness asks ‘what do people experience as “law”? 
I return to this theme about ‘law’ in the next part, partly because it is controver- 
sial“ and partly also to situate my approach and understandings. 


This study 
At a broad level, this study was designed to assess why people do, and do not, 
challenge welfare decisions.° The homelessness legislation was our case study 
and fieldwork was conducted in two areas, Southfield and Brisford. Both of these 
areas were in large conurbations and had a comparatively significant number of 
homelessness applications as well as internal reviews. The administration of 
homelessness law made an excellent case study for three reasons. First, it might 
be anticipated that applicants are desperate for the benefit (that is, housing) for 
which they are applying. Second, applicants might also be expected to reflect 
some of the more marginalized groups in society for which law may have a dif- 
ferent meaning. Third, there is a body of research in this area which refers to the 
bureaucratic perspective of applicants seeking to take advantage of the law. On the 
other hand, studies of ee themselves, and their engagements with the pro- 
cess, have not appeared.” Allowing unsuccessful applicants to be heard provides a 
mechanism of voice against the dominance of bureaucracy and studies of it 
Initially, a period of observation took place over a period of ten weeks in both 
Homeless Persons Units ((HPUs).” During this time the fieldworkers learned 
about decision-making behaviour and routines within the HPU. This phase was 








48 At 522. 

49 See below. 

50 See generally, D. Cowan, S. Halliday, with C Hunter, P. Maginn and L Naylor, The Appeal of Inter- 
nal Review (Oxford: Hart, 2003) 

51 Even the then Department of Environment's own Study of Homeless Applicants (London: DoE, 1993) 
drew upon local authonty data over and above the applicants own stones themselves 

52 There 1s an extended discussion of this data in Cowan and Halliday, n 50 above, chs 3-4. The focus 
1n this article 1s on our applicant data and not on the observational data. However, where the latter 
does become relevant below, we draw on it. 
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followed by a period of interviewing with ‘unsuccessful homelessness applicants. 
Finally, a number of taped interviews and focus groups with local authority offi- 
cers and interviews with local solicitors and housing advisors took place. During 
the course of fieldwork, daily routines were observed, as were officer meetings 
and officer-applicant interactions. 

The research team conducted 94 ‘unsuccessful applicant interviews, 30 in 
Southfield and 64 in Brisford. Homeless applicants as a group are difficult to con- 
tact because, by the nature of the application, their accommodation is often 
unsettled. The response rate across both sites was just under 10 per cent for South- 
field and about 16 per cent for Brisford. The initial recruitment strategy was to 
attempt to send out a letter of introduction with every decision-letter. That strat- 
egy was modified subsequently (when it was appreciated that this was not neces- 
sarily happening), and letters were then sent out directly by the researcher. The 
gap between receipt of the decision-letter and receipt of the researcher's letter 
may have been a factor in thé low response rate. Applicants were self-selecting 
by responding to that later, at which point the researcher arranged a time and 
location for the interview. 

The topic guide had three broad parts. First, interviewees were asked questions 
about themselves and their current situation, as well as the circumstances which lead 
to their current homelessness. This, for example, enabled us to place their current 
homelessness in the context of their past engagement(s) with the homelessness and 
broader welfare processes. Second, they were asked about their experiences of the 
homelessness application process. This was not a question of ‘satisfaction’, whatever 
that might mean,” but to enable them to express their feeling about their treatment 
as well as the fairness of the actual process itself. In particular, we were interested in 
finding out how applicants responded to, and selfconstructed the interview con- 
ducted by the homelessness officer. Third, they were asked about their engagement 
with the process of challenging the decision, the person with whom they had 
discussed their application, and what they thought of the process (including what 
they thought might happen in the internal review itself). 

For the purposes of this article, I have analysed the homeless applicant inter- 
view data specifically so as to generate insights into the legal consciousness of the 
applicants. This required a focus on the second and third parts of the interview 
questionnaire, in which the interviewees were invited to discuss their approach 
to and feelings about the legal process of the application, as well as their decision 
whether or not to challenge the bureaucracy’s assessment. In the subsequent sec- 
tions of this article, I have interpreted the data around three themes — dignity, 
making sense of decisions, and spaces of production of legal consciousness. These 
organising themes were developed from those parts of the interview data where 
the interviewee described the relevance (or otherwise) of law to the processes in 
which they were engaged. In this sense, they were developed inductively, through 
focusing on the interviewees’ fairly consistent self-descriptions of worth as well as 
the value attached to their own stories; how they negotiated the process; and the 
possible reasons why they saw, or did not see, law. 








53 For discussion, see L. Mulcahy and J. Tritter, ‘Pathways, Pyramids and Icebergs? Mapping the Links 
Between Dissatisfaction and Complaints’ (1998) 20 Sociology of Health and [Tmess 825. 
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‘To an extent, it should be accepted that this process involves my reading their 
version of law into the interview text and, for this reason, I need to be clear about 
the version of law deployed here. There are three levels to this understanding. 
First, the discussion of the data offers some insights into the interviewees’ recep- 
tion and understanding of offiaial homelessness law, mediated (for example) 
through decisionetters or the interview. Second, in tune with socio-legal 
insights about law, the data offer insights about the ways in which unofficial law 
— local law — influences, or mediates, their approach to their situation. Being told 
by a welfare bureaucracy that burglary 1s a fact of life which everyone has to put 
up with, is an unofficial wisdom which influences the bureaucracy’: use of law, 
and is understood by the interviewees as law. This type of ‘administrators’ law is 
official in one sense, but clearly goes beyond the doctrinal Third, as with Engel 
and Munger, the interaction between identity and rights under the homelessness 
legislation provides an important avenue for analysis. In this sense, the intervie- 
wees’ assertion of their own dignity or self-worth is argued to be part and parcel 
of their interaction with, and rejection by, the welfare bureaucracy. Self-identity, 
then, forms part and parcel of the rights which they are seeking, or have sought, to 
deploy: ‘The perception that exclusion is appropriate or inappropriate, indeed the 
awareness that exclusion has occurred, hinges on the way in which individuals and 
those around them define their identity’. 

Whether or not the interviewees take legal action over their application (and 
most did not), these types of ‘law’ are what were gleaned from an analysis of the 
interview data. That analysis does require the reader to be sensitive both to the 
narrative of the interviewee as well as the implicit use or absence of law. Silences, 
themselves, are often as powerful as what is uttered,” and it is the silence about 
official law in the interviews that is often most interesting. It was from such a 
reading of the interviewees’ narratives about their experiences with the bureau- 
cracy and challenging it (sometimes in minute ways, such as simply throwing 
decision-letters in the bin), that the three themes emerged. 

Finally, I need to stress that my approach lacks the methodological validity of 
much of the legal consciousness literature. The project was not set up as a study of 
legal consciousness per se, and so we were unable to explore the interviewees legal 
consciousness in any depth to gain a deeper and more situated understanding of 
its genesis. Indeed, as can be seen by the description of our topic guide, the project 
was set up as a ‘law-first’ study to seek to understand the barriers to internal review 
amongst the sample. Equally, by comparison with other studies of legal con- 
sciousness, this study is lumited by the single set of interactions between applicant 
and bureaucracy, as well as applicant and audience. In this sense, there is only a 
partial view of the everyday life’ of our applicants and their engagement with 
law. I am, therefore, unable to say how our applicants’ feelings about law have 
shifted over time. 





54 Engel and Munger, n 3 above, 40 (orginal emphasis). 
55 See M. Foucault, The History of Sexuality vol1 (London: Penguin, 1981). 
56 Cf Bumiller’s concern that ‘to focus on [deterrents] to pursuing claims .. is to make a basic error 


Such an exclusive focus suggests that, absent such barriers, vicuums have absolute freedom of action 
and that if the barriers were removed, they would be able to expend their full energies on the 
attunment of their legal nghts’ above n 3, 78 
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Nevertheless, this data is suggestive in the following ways. Following both 
Nielson and Levine and Mellema, there are greater possibilities to observe how 
and why some of the applicants are able to see law and legality’ — in other words, 
the way in which people construct the processes in which they are engaged as 
explicitly legal and others do not. Constructing a process as ‘legal’ actually has a 
number of potentially important consequences for homeless applicants. First, it 
broadens the nature of the emerging grievance, in the sense that implicating law 
changes its nature; second, it changes the potential audience, for example to 
include somebody with actual or assumed legal expertise; and third, it affects the 
power dynamic between the participants as each recognises that their decisions are 
bound by law. Seeing law in the process can happen at any stage, before, during or 
after the process. 

Next, I develop what I have termed an ‘interaction perspective.” The 
suggestion is that legal consciousness in this context may be situated within 
the interactions between the welfare applicant and the welfare bureaucrat 
preceding and culminating in the refusal of help. I suggest that a focus on 
the citizen-bureaucracy relationship, and the messages about decision-making 
which are communicated both formally and informally by the bureau- 
cracy, can (though not necessarily will) be influential in informing the 
applicant’ ideas about the nature of the process, and the value of challenging the 
decision. 

As Ewick and Silbey note, “To the extent that consciousness is forged in 
and around situated events and interactions ... a person may express, through 
words or actions, a multifaceted and possibly contradictory consciousness?” 
The progression from this work is uncovering these situated events and interac- 
tions in one discrete context. However, I cannot suggest that the bureaucratic 
practices I highlight were necessarily determinative of a legal consciousness narra- 
tive. The argument is pitched at the level of suggestion, based on inferences from 
the data. 

Third, returning to the introduction to this article, welfare officers and govern- 
ment rhetoric suggests that applicants have the relevant law at the forefront of 
their minds when they are making their application. This raises the assumption 
that welfare generally is given to those knowledgeable agents, unless they are 
found out. This is a peculiar form of ‘law-first’ reasoning. Some of the intervie- 
wees did, for example, hedge their bets through making multiple applications, 
and in this sense were knowledgeable. However, the emphasis on legal conscious- 
ness challenges these assertions and assumptions in that how and why the appli- 
cants see the processes in which they are engaged as involving law can be 
ascertained, as well as the types of events which pushed them in that direction. 
‘There 1s a note of caution attached to this discussion, though. The interviewees 
were self-selecting and may not have included those who ‘knew’ the system. 
Nevertheless, there is sufficient evidence to suggest that future studies should 
question this rhetoric. 








57 See D. Cowan and S. Halliday, above n 50, chs 5-6. 
58 Above n 3, 50 
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THE HOMELESSNESS LEGISLATION 


The homelessness legislation, the Housing Act 1996, Part VIL” is one of three 
routes into local authority and most other social housing in England and Wales.” 
Households must make an application to any local authority as a homeless person. 
The local authority must then decide whether the household passes the criteria for 
acceptance as homeless. That is, the household must, as a unit, be eligible’, home- 
less’, ‘in priority need’, and not ‘intentionally homeless’. If the household 1s found 
to have passed these tests, then the local authority may refer the household to 
another authority if the applicant has no ‘local connection’ with the authority to 
which the application was originally made. The duty at the time of the research 
was to provide ‘suitable accommodation’ for a minimum period of two years. 

These concepts are suffused with discretion. Homelessness is, for example, 
defined as having no accommodation which that household can reasonably be 
expected to continue to occupy. Households with children are only entitled to 
priority need if the child(ren) are dependent and reside with the applicant.® Sin- 
gle persons could generally only obtain a priority need if they were ‘vulnerable’ 
on certain grounds: 


a person who is vulnerable as a result of old age, mental illness or handicap or phy- 
sical disability or other special reason, or with whom such a person resides or might 
reasonably be expected to reside. 


And, in order to find an applicant intentionally homeless, a local authority must 
decide that the household has deliberately done or failed to do something, which 
caused the loss of accommodation which was available for their occupation, and 
which it would have been reasonable to continue to occupy. 

The legislation has spawned considerable case law in its 26 years of operation. 
Vulnerability, for example, has been defined as meaning ‘less able to fend for one- 
self so that injury or detriment will result where a less vulnerable man will be able 
to cope without harmful effects’. As regards intentional homelessness, the local 
authority must ask a series of difficult questions relating to the reason(s) why the 
person left their previous accommodation, such as their income and expenditure 
and, for want of a better expression, their mens rea.” 

Cowan has noted how the legislation, rather than empowering homeless peo- 
ple through its provisions, requires ‘oppression of the homeless by making moral 
judgments, not about their housing need, but about why the homeless become 





59 This study took place before the Homelessness Act 2002 and the expansion of categones of priority 
need in Homelessness (Prionty Need for Accommodation) d) Order 2002, (SI 2002/2051). 

60 The other routes are through the housing register, as governed by the Housing Act 1996, Part VI, 
and more nebulous routes such as through quota arrangements with other departments of the local 
authority. 

61 S 193, 1996 Act. 

62 S 175(3), 1996 Act. 

63 S 189(1)(b), 1996 Act. 

64 S$ 189(1)(c), 1996 Act 

65 S$ 191, 1996 Act 

66 Rv Waveney DC ex parte Bowers [1983] QB 238. 

67 See Rv Brent LBC ex parte Awua [1996] 1 AC 55. 
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homeless in the first place’* As suggested below, this is reflected in the way the 
interviewees perceive the process — their felt need is an irrelevance, what matters is 
somebody elses judgement about their needs. Engels study of the Individuals 
with Disabilities Act makes a slightly different, but equally valuable, point that 
‘the actors’ identities in this domain are also constituted by the legal treatment of 
“difference” and by the tensions between legal entitlement and social disempo- 
werment’.” This dichotomy also emerges out of the data as applicants struggle 
to empower themselves through disempowering terms — in order to be entitled 
to housing, they must show themselves to be vulnerable, disempowered, and 
marginal As our applicants struggle to demonstrate their vulnerability to their 
interviewer, to use Ewick and Silbey’s phrasing, ‘the schema points to the power 
of naming as a fundamental aspect of social action.” The schemas used by the 
interviewees are intimately related to the ways in which they perceive themselves 
to be treated by the bureaucracy; in turn, this is related to their belief that the 
bureaucracy treats them as lacking resources. 


LEGAL CONSCIOUSNESS AND THE HOMELESS 


In this section, I draw on the applicant interview data to illustrate how legal con- 
sciousness can assist understandings of law in society in this one discrete context. 
In particular, I develop the three suggestions highlighted above — seeing law, inter- 
action perspective, and the knowledgeable agent — through the three parts identi- 
fied above. Each part engages a different aspect of the interviewees’ emerging 
consciousness of law and legality shaping the processes in which they are engaged. 

The first part concerns the interviewees use of, and concern for, their dignity 
Specifically, the interviewees felt that their dignity was undermined by the failure 
of the bureaucracy to involve them in the decision-making process; and when 
they sought to involve themselves, this had a variable impact. Their dignity was 
also affected by the way in which time was handled by the bureaucracy and other 
agents. Here, legality was constructed around certain values of decision-making 
which the law has sought to prescribe for some time: participation and humane 
treatment. In some ways, this might be regarded as a consciousness not of law but 
of administration. Thus, the interviewees perceived administrative processes as 
engaging in valuation processes. The approach adopted in this article, however, is 
different. It is argued that these values are what our interviewees want from law; it 
is about their aspirations for law and legal values.” Here then I focus on the inter- 
play between the processual element of law and our interviewees self-identity dis- 
cussed above. 

The second part considers how the interviewees were able to make sense of 
their decisions. Some did this through a common sense application of ‘Jaw’ as 
they saw it, regarding themselves as marginal. Some constructed an empirical 





68 D. Cowan, Homelessness: The (In- OEE ae Cas CO 

69 D. Engel, ‘Law in the Domains of E The Construction of Community and Difference’ 
in A Sarat and T. Kearns, Law in Everyday Life (Ann Arbor. Univernty of Michigan Press, 1995) 146. 

70 Ewick and Sibley, n 3 above, 40. 

71 Tam grateful to Doreen McBarmet and Simon Halliday for this observation. 
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version of law, which relied on their observation of the treatment of others. And 
others constructed the bureaucracy as drawing on positivist law, applying it in a 
neutral fashion to their cases. Here the focus is generally on the first element of law 
identified above — official law — not necessarily as it appears in the books, but as 
our interviewees received and perceived it. 

The third part pays attention to two particular spaces in which legal conscious- 
ness was produced for our interviewees — the interview and the decision-letter, 
Here I argue that the interactions between applicant and bureaucracy provided 
the lens through which the applicant understood the decision on their application. 
They were able to read messages into the decision-letter received from the coun- 
cils’ officers. Here the focus is on both the first and second elements of law — the 
official and local law — as they appear from the data. 

In turning to the data, I should acknowledge that organisation around the theme 
of legal consciousness requires some dexterity because of the vanety of different 
stories told by the interviewees. For example, it is certainly the case that some of 
the interviewees construct themselves as knowledgeable agents and others as power- 
less in the face of an unwieldy (and unyielding) bureaucracy. Yet, the fault lines are 
not that simple and the categorizations produced below are not as neat in practice. 


DIGNITY 


Our interviewees are some of the most marginal and marginalized persons, and it 
is not surprising that they felt this. Indeed, what often came across in interviews 
was the sense of desperation they felt, allied to the fact that, for some, they recog- 
nised in retrospect that the time when they made their homelessness application 
was the time when they felt the most stressed and least able to cope with the pres- 
sures of the bureaucracy. 


Depersonalisation 

What applicants wanted from the bureaucratic process, was to be treated with 
dignity, by which they generally meant having their stories heard. Instead, many 
found that they were further marginalised and depersonalised by the process. The 
dignity that they had sought to assert, despite the labels they were seeking to 
become (homeless, vulnerable, suitable), were met with the opposite. Indeed, for 
some interviewees, it was precisely because they were homeless and marginal that 
they felt the bureaucracy treated them disrespectfully. In failing to understand 
them, or in stereotyping them, the bureaucracy was making a statement about 
itself and what it valued. Interviewee S2, to whom I will return later, said: 


... they just understand statistics of law, things like that, policy of what their com- 
pany says, you know what I mean, it’s nowt to do with understanding the people, 
and you know, really helping the person. I realised that when I went through the 
process of it. Nothing to do with that at all. I think it’s all about money to them and 
keeping a business running, more than anything. 


A significant number of the interviewees across both research sites described 
being treated ‘like a number’, ‘like cattle’, like we are invisible’, or, in one 
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memorable phrase, I felt like I was a victim of a robot’ (Interviewee B63). These 
schemas provide an important link with the way the applicants believed the 
bureaucracy made assumptions about their lack of resources. In other words, these 
aphorisms carry with them observations about the individual’ lack of power. The 
bureaucracy has something they need, and it makes them feel like that. 

The depersonalisation was both in the way the applicant was treated by the 
bureaucracy as well as in the bureaucracy’s construction of what a ‘suitable’ offer 
of accommodation was. Interviewee B55, who had rejected two offers of accom- 
modation, said that she felt like she was on a conveyor belt of people being 
churned around and then I just dropped off really’. She went on to describe how 
she had sought to insert herself in the process but was unable to do so: 


. 1f you're expressing your feelings to somebody, this was the thing with me, I was 
expressing myself, telling them personal things about myself, and it was all just 
being brushed under the carpet and brushed just to one side. Like, you know, ’m 
telling them things about my life, that I don't sit down and sort of discuss on a, on a 
sort of daily basis and it was just being walked over and, you know, taken like, like 
nothing really. You know and that made me, that made, that was hurtful to me and I 
think, you know, I just felt to myself, “Well I, you know, I tried and what I feel has 
been personal good reasons, to them they werent’, so it didn’t really make any sense 
to go any sort of further. 


This point about the antagonism between what was important to the bureaucracy 
and important to the applicant was repeated again and again in the interviews. 
The information processed by the local authority was felt to reflect their priorities 
and not the very personal feelings of the interviewees. 

Interviewee S12 was 27 years old and suffered from depression. He had been 
ın receipt of incapacity benefits since his father died in 1996. After his mother 
died he pot into drugs basically and ended up in jail, come out and had nowhere 
to live so I come here’. He was found to be not vulnerable, in part because 
his medication was insufficiently strong. He summarised his experiences in his 
interview: 


... they asked for a bit like [about my housing circumstances], but ıt was mainly 
offences and all that. .. . Its like they have no time for me, sort of thing. That's the 
way I feel about it. It’s like, he looked at me report, ‘he’s done this, he's all right, put 
him in [hostel accommodation}’ You know what I mean. That} the way it comes 
across to me. I had an interview here that lasted all of 5 minutes, you know what I mean and 
didn’t ask me really anything about how I felt or anything like that, it was more like ‘what have 
you been to jail for?’ and all that. 


The power of the bureaucracy becomes apparent in structuring what needs to be 
known and in making silent that which does not need to be known. It was this 
silence which enabled the depersonalisation he felt and which was also sympto- 
matic of his powerlessness. 

The inability to participate in a meaningful way in the process was also some- 
times suggested by the interviewees to be because of the construction of them- 
selves as unable to participate. The interviews themselves are full of interviewees’ 
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self-claims of intelligence. Perhaps this was not surprising given the above and the 
way they felt that that the full range of their resources had been undermined dur- 
ing their interactions with the bureaucracy. Interviewee B33 particularly felt this, 
as he was struggling to claim that his two children were indeed living with him 
(despite his ex-partner continuing to claim child benefit). He, like others, spoke of 
the condescending and patronising attitudes of his interviewer: 


... I was being condescended to, that, ‘Oh well, you know, you've got yourself in 
this situation you mustut be very intelligent’, or, Why am I wasting my tme telling 
you, you wouldn't understand’ You know, a very patronising sort of attitude. 


(Re-)inserting the self 

In the face of this bureaucratic failure to take account of the self, our interviewees 
developed various tactics to insert themselves into the process. For some, this was 
part of a belief — albeit sometimes contradictory — that the bureaucracy would 
value hearing them in the forum provided by the internal review process. The 
horrific story told by Interviewee B43 of how he and his family had escaped their 
country, and the killing of some of their relatives in front of their eyes, was used as 
grounds for review of a local connection issue. Through an interpreter, he said this 
was because ‘[the reviewers] feel something, they have some emotional feelings, 
of course they're going to make the nght decision for hint. Interviewee B2 felt 
that what was important was that the reviewer ‘heard the story from the horse's 
mouth’ and not through an interlocutor, like a lawyer. 

Yet, here again, some interviewees were met by the bureaucracy sorting out the 
information which was important to them. Interviewee B42, who worked for the 
council as a social worker, refused an offer of accommodation in writing herself 
She wrote about her own feelings about the accommodation, as well as her belief 
that the accommodation would be unsafe for her small baby. Her original refusal 
was unsuccessful and so she sought an internal review of the decision. Her 
description about the process of the review and her own marginalisation was 
revealing: 

. .. what happened when I re-appealed was they spoke to the housing association guy 
and said you know, ‘Genuinely, was this property suitable for this girl and her baby?” 
and the guy said ‘No’. . . And so when they wrote back to me, they still didn’t want to 
say, the counal still didnt want to say, “You were right to refuse? what they wrote was 
“We dont accept your refusal on this ground, that ground, that ground or that 
ground; ... I felt inferior cos they were on about saying “Well no, you werent right 
but, you know, the housing association guy said it wasn't suitable so that was fine’. 


For others, there was a strong self-empowerment narrative, emphasised through 
the phrase I always do everything for myself’. Interviewee B9, a 45 year old 
female recovering alcoholic, was offered a flat in a block dominated by males. 
Although she said that she ‘was doing everything off her own back’, she did, in 
fact, use a solicitor successfully to challenge a finding that she was not vulnerable. 
However, when it came to the offer, she felt that they offered her the place because 
‘they werent fucking interested, they think cos I'm an alcoholic, Pm a bit of a 
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loony, I'm not? She did not challenge the offer of accommodation, partly because of 
the coercion she felt to accept it (see below for discussion) and partly because Tm a bit 
proud, I wont ask for help, you know what I mean? . . . I'm that sort of person, but I 
should have done really. . . . But I thought well they've offered me a place, take iť. 

Even so, individuals did seek to empower themselves through legal advice.” 
For example, one reason given for seeking legal advice was that the bureaucracy 
had put the shutters down on the interviewee so that they could no longer discuss 
their story with the officer. Interviewee B33, who had been patronised and did not 
feel listened to, decided to seek legal advice as part of a tactic to insert himself into 
the process: 


Then I went straight to the lawyer because I found that going there I would just be 
fobbed off. The decision seemed final, they werent gonna listen to me, doesn’t mat- 
ter what I said, ... So I thought all night, as far as I'm concerned, talking to them, 
they're not listening to me any more, I'd better get someone who they're gonna 
listen to, so they can do it officially through the channels that they do, send each 
other faxes and official letters and blah, blah, blah. 


Accessing a lawyer to help them against the decision was perhaps the clearest 
assertion of power/resistance to the bureaucracy, as well as a recognition of their 


own powerlessness. As Interviewee B35 put it, ‘me on my own, I wouldnt get 
anywhere’. Here again, this tactic could backfire with the interviewee feeling 
further marginalised as the relationship between bureaucracy and lawyer took 
shape about their individual case. The attempt to gain power through law caused 
feelings of powerlessness. Read in this way, schemas about the use of lawyers — 
such as the oft-repeated aphorism, Tve left it all in the hands of my lawyer’ — are 
diversionary, obscuring the fact that the interviewee's only contact is through the 
lawyer who now acts as an intermediary. In other words, in seeking to commu- 
nicate with the bureaucracy, they only add a further, intermediate layer to that 
relationship and emphasise the lack of resources of the advice-seeker. 


Time 
Sarat notes the importance of time in the welfare relationship — the ‘interminable 
waiting that they said marks the welfare experience. . . power defines whose time 
is valued and whose time is valueless.” For our interviewees, time is an important 
element in the production of power at three key moments — waiting for the inter- 
view, waiting for accommodation, and lawyers’ time. 

Interviewee S28 operated strategically in his interactions with the HPU. He 
had been forced to wait for five hours before his interview, just not knowing’.* 
He did wait, in the canteen, and felt the stigma of waiting. However, his strategy 








72 Sarat, above n 1, found that his interviewees believed their lawyer was part of the bureaucracy; by 
contrast, our interviewees often sought to involve lawyers as a medium of challenge, seeing them 
as independent and acting for their clients against the bureaucracy. 

73 Above n 1, 347-348. 

M As Sarat, above n 1 argues (at 360), “Waiting 1s, for them, the experience of being “spatialized”, of 
having someone else’ place trumph over their time, Waiting is the phymcal embodiment of their 
own weakness’. 
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involved dealing with officers and his interviewer calmly - this was both a resis- 
tance to the process as well as a recognition that he was the subject of 1t 


... they think that you have to wait so it calms you down, you have to calm down 
but it’s the opposite that happens. I don't feel calm about it. When I see them, I'm 
certainly not, I dont even want to be polite but I know that I have to be polite 
because I need something off them. 


His resistance, then, was by subduing his genuine emotion - anger ~ to the 
requirements of the administrative process - calm. As Ewick and Silbey suggest, 
resistance in part ‘represents a consciousness of both constraint and autonomy, of 
power and possibility’.” It was a masquerade.” Such strategies were often hidden 
and unrecognised, as with his apparent subjection to the behavioural require- 
ments of the process. 

Waiting for an offer of accommodation made the applicants subject to the 
time-frame of the HPU. They had to wait in what was, by most accounts, poor 
quality accommodation at best. The experience of waiting for an offer was 
described by Interviewee S11: ‘you might as well just be wrapped up with rope 
because you cant do nothing, just waiting and waiting that is the annoying bit, 
the waiting’ It was this waiting, combined with the depersonalising feeling of the 
temporary accommodation that made Interviewee S5 seek an alternative avenue 
for social housing: 

[The hostel] is a very busy place. It can be a very sort of impersonal. . . they just think 
we're invisible, you know, but they won't ask you what you want . . . and I was getting 
frustrated, cos I was saying ‘well, what can I do to help myself’, you know, and in a 
way, you bang your head against a wall, because you have to wait for them to... get 
the letter out or do this or that, that was frustrating . . . but you do feel powerless... 


Outside the bureaucratic process, those of our interviewees who sought legal 
advice often referred to the time their lawyer had for them, as if law’s time was 
somehow different, or more important. So, for example, Interviewee B16, when 
asked what her solicitor was doing for her in relation to her homelessness applica- 
tion, responded: ‘you're also forgetting something. The solicitors are very busy 
and they only want to talk to you when they want you, not the other way around 
... You know what they're like, it’s like doctors, when you see them, five minutes 
and click your fingers off you go through the door’. 


MAKING SENSE OF DECISIONS 


The interviewees sought to make sense of their decisions ın a number of ways: 
accepting the vulnerable label; comparing housing need; and ‘going by the book’. 


Being vulnerable 
In reading their decision letters, the interviewees drew on their common sense 
either to accept the decision (Tm not on the streets’) or to reject it. They were 





7 Above n 3,183 
76 bid, 206. 
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forced to confront law, but on their own terms; and this was the reason for the 
retreat to common sense. They were ‘forced to become a victim to assert a right.” 
Such a retreat was best but emotionally expressed by Interviewee B59. She argued 
that she fitted within each sub-category of priority need, despite a finding to 
the contrary: 


[they say] I'm not vulnerable as a result of old age, mental illness, handicap, physical 
disability or for any other special reason. But again I've already mentioned, because 
of the pain, painkillers I actually fall into the group . . . So, and also I suffer from 
depression, so I do fall into the mental illness category as well, suicidal depression is 
one of the most serious. And [they say] I'm not homeless or threatened with home- 
lessness as a result of an emergency such fire, flood or other disaster. Attempted mur- 
der [by her Mother], I class as this other disaster. So I fall into a basically, all of those 
categories but one, cos Pm not pregnant, but I cant get pregnant cos of gynaecolo- 
gical conditions anyway. So, it’s like 3 out of 4 categories, and he’s made a decision 
and said that I dont fall into these categories. 


She used her common sense resource against her perception of legal nonsense. 
Other interviewees made similar observations through common sense, which 
was brought out by negative findings on ‘vulnerability’ which were particularly, 
and vigorously, contested by our interviewees: 


I dont understand it, I dont, I personally dont understand that letter. The way I've 
read it, the way my understanding of it ıs . . . they cant do anything for me, and... 
and me health and all that, on the streets, I'm safe enough to fend for meself on the 
streets, that’s the way I read it, I read that letter. In other words, I'm all right on the streets, 
‘here’ a sleeping bag, on your way’, that’s the way I read that letter (Interviewee S6). 

But it says here, [that I am not vulnerable]. Now I think that's a little bit ndiculous 
when I'm stuck in a wheelchair and have been for four years. (Interviewee B51) 


Comparative housing need 

The interviewees sought to make sense, or nonsense, of the decisions in their cases 
by comparing their housing need with others. Exceptionally, Interviewee 
S12 compared his decision (non-priority) with the apparent ready availability of 
properties in the area: ‘there’s places empty everywhere you look . . . and they are 
saying they haven't got the spaces’. More often, however, the comparison was 
made between the interviewee and a class of other homeless applicants. It was 
recognised that the ‘system’ prioritised these others: 


I thought something else could have been done, something better could have been 
done for me, you know what I mean, because there are people out there like... who 
do get places. . ., who are, who've got less priority than myself, but they seem to get 
places and I seem to get nothing, you know, it’s not that I'm getting the hump or 
nothing, about anything, just I really felt [my expectation] wasnt fulfilled ... 
(Interview B17) 





77 Bumuller, above n 3,99, also Quinn, above n 3, 1173 
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These others may have been unnamed, as above, or named as a class; and if they 
were named, they were likely to be Ssylum-seekers’,, refugees’ or foreigners’: 





In a lot of cases maybe, you know, like they do put up people there, but it was just 
full of refugees there as well, it was full of Iraqi refugees and things like that and... 
at the end of the day that’s what they’ve decided to do, things like that. . . at the end 
of the day ıt could be full up with homeless people out of Britain at certain times 
. . (Interviewee S2) 


... when I first came here, they were having all the problems with the Kosovos too. 
There was a queue of Kosovos outside, you know, and they were getting, you know, 
I mean, I didnt agree with that, because I mean they were getting preferential treat- 
ment. Honestly, I mean, it was unbelievable, to think they were getting flats. . . they 
were getting grants to furnish it, they were getting all sorts of help from socal 
security and all that, and us, we were getting nothing. You know, we were being 
sent to a freezing poxy hostel for bed and breakfast. (Interviewee B61) 


These other people were always regarded as having less need than the interviewees 
and the narrative was about the apparently favourable treatment given to these 
people compared with the interviewees. The interviewees sometimes sought to 
bolster their arguments by references to what they had ‘seen’ or what they had 
Tesearched. Interviewee B14 was a remarkable applicant in that he successfully 
refused eight offers because of his various medical conditions and the failure of 
Brisford, as he saw it, to take those conditions into account in determining what 
was ‘suitable’. His justification for refusing the accommodation was t good med- 
ical reason, I wasnt doing it on purpose ... they would have to present a better 
reason than just saying that [Brisford] doesnt have enough property, you know, 
because surely somebodys medical need is more important you know.. ?.” He 
was bolstered by his personal research — walking round Brisford estates to ‘check 
the kind of people living there’ — which demonstrated his greater need: 


I did a personal research myself and I actually found that people, a teenage girl who's 
pregnant, who has no disability, you know, they can offer her a whole house and live 
in [Brsford] whereas somebody who has a severe disability and he’s black they 
would put him on the sixth floor estate you know and so to me that didn't make 
sense, you know, because pregnancy 1s not really a disability, you know, I felt that 
disabled people should be more, should have more priority than pregnant people 
because you hear this story about people who get pregnant just to get a council flat. 


The notion of comparative housing need is important for two reasons. First, it 
establishes our interviewees’ convictions in their claims to priority over others in 
the queue for housing. This may be seen as an emergent legal consciousness in 
which truth claims are priontised according to how they see, or have researched, 
the life world. Second, it adds flesh to the concept of a knowledgeable agent. 





78 This individual need chimes with the point made by Engel that his interviewees enjoyed funda- 
mentally different perspectives on the question of community and the individual and that the Jaw 
supported the goal [of the “normal”] by requiring an individualized determination of the unique 
needs of each child: above n 65, 154 
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Indeed, far from being knowledgeable about the actual law on homelessness, the 
interviewees are only knowledgeable on their own terms. It is in the translation of 
the myths of social housing allocation — the pregnant teenager or the asylum see- 
ker (neither of whom have, in fact, fared particularly well generally in this process, 
but have been constructed as ‘queue jumpers’ by various sources”) ~ into truths 
that gives power and veracity to their knowledge.” 


‘Going by the book”! 
Ewick and Silbey’s first model of legal consciousness — ‘before the law’ — is a 
‘dehumanized vision of legality’ ın which law is separated off from society and 
exists independently.” At first sight, this was perhaps the most prominent vision 
of law experienced by the interviewees. Although one might have expected to see 
resistance (and did so, as discussed above), perhaps more prominent was an expla- 
nation by which the interviewees reified the book’ above their housing need. 
Interviewee S26 was 42 years old and living with her two young children in a 
private rented property in an isolated location. Youths began hanging round the 
shop next door and harassing her and her children regularly as well as attacking 
the property. She had reported this to the police and been given crime numbers. 
She made a homelessness application and was found not to be homeless as she had 
accommodation which she ‘could reasonably continue to occupy’. For her, this 
decision was part of a pattern of welfare agencies not believing her story. As she 
put it, 


I feel as if I'm invisible, nobody's listening to me. . . . They just dont want to know, 


they say windows being put ın and me being robbed ıs not... ıt happens every- 
where. I'm scared. I am scared ın this house and it’s awful to live in a house [where 


you] don't feel safe. 


Nevertheless, earlier in her interview with us, she made it clear that although she 
was ‘stuck’ and had nowhere else to go, she would not seek an internal review of 
the decision: 


I dont know what to do next. I am stuck ... The [HPU] know what theyre talking 
about, they go by the book, don't they? ... what's the point [in requesting a review] 
because they explained it quite clearly. . . I've got no more to tell them. Everything 
I've told them is true, and they don't believe me so what can I do? 


This is an exaggerated image of bureaucratic formal rationality whereby the ofh- 
cers apply clear and fixed legal rules in a simple and neutral fashion. Under this 
image of legal decision-making there is no discretion — the applicant is powerless. 
The role of the applicant is to give the bureaucrat all the facts of the situation. The 





79 See D Cowan, ‘Reforming the Homelessness Legislation’ (1998) 57 Crit Soc Pol 435; id, Housing 
Law and Policy (Basi ke MacMillan, 1999) ch 10. 

80 Purther discussion of the interrelation between media discourse and legal consciousness can be 
Se i a ee 

81 See Cowan and Halliday n 50 above 

82 above n 3,78. 
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corresponding role of the bureaucrat is simply to apply the legal rules in a 
mechanistic fashion to those facts. As she had nothing new to impart, there was 
no point in appealing because, ‘the book’ will produce the same result on the same 
set of facts. 

Interviewee S26 does, however, hint at where and how this image has been 
produced - in the explanations to her they provide her with the schema and the 
resource to explain the negative decision to herself: Although she says that she 
lives in these terrible circumstances, nobody believes her. The conflict of evidence, 
which is balanced against her, is not questioned. They have told her that “t hap- 
pens everywhere’, and she has to accept this for what else can she do? 

This notion of self-explanation actually underpins most similar explanations 
amongst interviewees. It provides a link between this version of legal conscious- 
ness and Bumiller’s analysis of her interviewees’ ethic of surviva? and Quinn’ ‘not 
taking it personal. Furthermore, it links with one of Sarat’ interviewee’ descrip- 
tions that ‘the law is all over .. ?. What our interviewees did was to distance the 
person they had personal contact with from the actual decision — they explained 
this either because the interviewer had to go by the book’ or, in fact, depersona- 
lised the interviewer within a bureaucratic hierarchy: 


Like at the end of the day like if they dont they could get sacked aint they, so like 
they're just doing whatever he says, what he says you know what I mean, so like you 
can't really like, it’s like I wouldn't turn around and smack one of these people you 
know what I mean, I might do a bit of shouting and ranting and stuff like that... 
(Interviewee B41) 

The actual people actually, I know, okay, that’s their job and they cant, they just cant 
turn around and give me like, you know, two hundred pound for passing go and all 
that, you know, type of thing, you know. But at the end of the day like, I mean, 
sometimes it would be nice to actually speak to somebody that, who actually 
understands and knows what youre talking about. (Interviewee B17) 


Nevertheless, some of our interviewees could not resist becoming personal, not 
necessarily regarding the decision as personally against them, but against the case- 
worker. Interviewee B17, for example, wanted to be treated with dignity and 
respect ... and when nobody will give you no help sometimes you feel like giv- 
ing it up like, I mean, just telling em, Fuck you like’ and all thar’. 


PRODUCING LEGAL CONSCIOUSNESS 


In this section, I draw attention to two particular spaces within the application 
process which contribute to the production of legal consciousness about the 
bureaucratic process. The notion of space plays a key part in Ewick and Silbey’s 
discussion of legal consciousness. The notion of space is used to develop the argu- 
ment that legal consciousness can be situated within the particularity of the citi- 
zen-bureaucrat relationship around the application for welfare. So, for example, I 
suggest that the signals imparted during this interaction contribute to the produc- 
tion of a reified set of immutable rules as discussed in the previous section. I con- 
centrate on two spaces of production: interview styles and decision-letters. I 
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suggest that these contribute not only to whether applicants See’ law but also to 
how they see law working. 

Throughout The Common Place of Law, Ewick and Silbey draw attention to the 
twin processes of textuality and inscription, as these inform the three varieties of 
law.” Inscription is a way of making things teal — as Rose and Miller suggest, ‘by 
means of inscription, reality is made stable, mobile, comparable, combinable’ 
Similarly for our interviewees, text and inscription were particularly important 
— for example, in completing the forms during the interview, in proving their 
case, and in their decision-letter. 


Interview styles 

I have already demonstrated how interview styles could operate to depersonalise 
the application process, which in turn created a sense amongst our interviewees 
that they were not being treated with dignity and respect. Two particular aspects 
of the internal decision-making practices may contribute to the formal rationality 
legal consciousness narrative discussed above. 


Confidence 


Generally, officers in the study areas displayed confidence in their skill as decision- 
makers. They took professional pride in their knowledge of the law (or local law), 
contrasting their abilities with those of neighbouring councils’ officers and former 
managers. This attitude, though laudable and positive from some perspectives, 
limited the opportunities for stressing the discretionary nature of their tasks to 
applicants, particularly when cases were being dealt with under pressure of time. 

To a certain extent, this factor and other, broader productive factors can be seen 
at play in Interview B54, with applicants from a two-person household. They 
became homeless after losing a privately rented flat, when the female became 
pregnant and the male bad a knee operation which made him unable to work (as 
an estate agent). They had not made a homelessness application before, although 
they had talked to friends about what might happen if they did, and described 
themselves as being ‘on a massive learning curve’. They felt that from the first step 
into the HPU they were treated like animals, and were treated without respect or 
dignity. Their description of the interview was revealing, partly because it picked 
up on some of the themes discussed above and partly because it reflected their 
views about the bureaucracy: 


I mean it was until proven guilty, really. And we were bombarded with a mass of 
questions, which I felt very intimidating, because we weren't allowed to fill out the 
question form ourselves. It was done by word of mouth through the screen, to a 








83 ‘People expressed their understanding of the role of textualization ın offhand but revealing ways, 
often counterpaising the authonty of that which 1s written against that which is merely spoken’: 
above n 3, 100. 

84 N. Rose and P. Muller, ‘Political Power Beyond the State: Problematics of Government’ (1992) 43 
British Journal of Sociology 173, 185. 
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very unhappy employee, and .. . just a bombardment of questions, and we were, I 
was in quite a stressful state as 1t was. Couldnt hear properly through the screen, and 
then, you know, I mean ıt was just like a firing line... . interrogation. 


Apparently, the interviewer kept repeating to them that if they lied, they would 
be prosecuted. Indeed, the interviewer ‘had various questions staged throughout 
... to see if they could catch you out’. 

Shortly after this interview, the couple retained a lawyer. Again, their descrip- 
tion of why they did so is revealing, because it demonstrates their piecing together 
of a process and labelling it ‘legal’: 


Well we bad a lawyer involved by now, which... simply because they kept harping 
on about the legal side of it and everything is so strict on the Government Act, 1996 
or whatever it 1s, we decided we would just get a lawyer involved, which was the 
correct thing to do . . . I hadn't weighed the process and the forms we filled in, I just 
thought I know where this is going . . . these legal technicalities, and at the end of 
the day neither of us were in a mental state to want to deal with ıt. It’s easier for 
someone with a clear head who knows exactly what's going on. 


The sheer prevalence and presence of law, all around the process, felt by them was 
evident from their description of, and frustration in, the information available to 
them about the law: 


F: I remember when I said ‘Could I have a copy of your Housing Act, I want to read 
through it? ‘No, we don't have a copy’. I said ‘Well, you know, I'll sit on the premises 
and read it’, 

M: They kept quoting it to us, that’s why. . . 

F: We have a right to know. You know, I as a citizen have a right to know what my 
rights are. You know, and I have the brain enough to work them out on my own. 


Thus, they saw law because law was all around, blocking their path but yet effec- 
tively out of their grasp. Its power was emphasised to them through their interac- 
tions, particularly in the interview. They sought to nullify its effects by involving 
a lawyer in their application (before any decision had taken place). 


Deflection of conflict 


We observed the formally rational image of law being used to deflect conflict in 
interview situations. In both fieldwork sites, it was common practice to commu- 
nicate at least some detail of the decision before the actual decision-letter (see 
below). Framing prospective refusals in terms of legal rules and their rational 
application masked the use of discretion and so depersonalised the decision. Such 
an image acted as a palliative to the angry applicant and managed conflict within 
the confined, closed space of the interview room. 

It also could be used to convey an image of the decision which was not subse- 
quently reflected in the text of the letter. Here, then, the text was effectively by- 
passed in favour of a more open-texture - the decision letter becomes one event, 
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and not necessarily the most significant in conveying the actual decision. Such a 
practice was particularly used in parts of the Southfield HPU to make clear to an 
applicant that the tue reason for the decision lay in their individual culpability. 
Personal culpability and tenantability (that is, the characteristics of a good’ tenant) 
were dominant discourses within Southfields decision-making practices, 
embedded within their mundane pre-interview checks of various databases of 
housing offences.” And this message was accepted from the face-to-face interac- 
tions by applicants with bureaucrats. We have already seen how Interviewee S12 
described his five minute interview as, essentially, concerning his past convictions 
and ignoring his actual, felt housing need. 

Perhaps a more vivid example of this was Interviewee S2. He had a string of 
convictions for burglary and assault, including the use of firearms, which were 
partly the result of his involvement with drugs (which he was in the process of 
quitting). The oral information given to him during the interview (as opposed to 
the letter) was a key producer of his understandings: 


I didnt, I didn't, I don't think, I don't know 1f I received [the decision-letter] but she 
just told me that over the interview. She said ‘Right, you've got violence in your 
record and we cant, cant house you’ And I just thought, well, that’s wrong . . . I just 
felt I was just being discriminated against because I'd not done nothing, ['d not 
committed no crime since ld been out. I'd tried me best and... I've been out of 
prison for nineteen months now, which 1s the longest I've ever been out of prison all 
me life, so... all I was running up against was... policies of like ignorance... 


He recognised that his lack of success in his homelessness application was nothing 
to do with pnority need’ and everything to do with his past criminal record. As 
he put it, ‘it’s just too confusing, the law turns round in the court and says “Your 
sentence is spent.” And then when you get out they say no, but, this is a different 
society altogether . . . This is the world, they can’t turn round and say “That’s a 
different society”? 


Controlling the form 


The purpose of the interview was to construct enough information to complete an 
application form. These forms contained personal information about the applicant 
and, in Southfield, a space for therr story to be put in words. These forms contained 
the standard declaration that what was written was true and that the applicant 
appreciated that they were committing a criminal offence if they lied. They were 
generally signed at the beginning of the interview so that a warning could be 
transmitted at that stage. In both research sites, however, applicants did not com- 
plete the form; the interviewer had control over the form and the substance. 

For Interviewee B40, the whole experience of a homelessness application had 


been a marginalising and undignifying one. She was 60 years old, in receipt of a 
pension, having recently retired from being a resident housekeeper. She was suf- 





85 There is, as Rose and Muller have put it (b/d, 185), 42n accumulation of inscmptions’ which 
produces power in the hands of the welfare bureaucracy; as the applicants rarely know about their 
records, and the interviewer rarely explains, the power 1s firmly against them. 
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fering from tinnitus and Raynard’s Disease. Their (that is, her and her son's) inter- 
view seemed to progress satisfactorily but, ultimately, was problematic. The appli- 
cation form had been completed by the interviewer, including the statement 
about her housing history and reasons for applying, and he did not let them read 
it (as indeed was the case across both research sites): ‘he did say he’s only writing 
down what we said but then again he didn't because he didnt write down enough 
points of what we said to hin’. As she subsequently said, T don't think I've ever 
signed anything I haven't read. I didn't like it? But this was the cause of all their 
later problems as they saw it: 


He hasnt listened properly to what we were saying and he hasnt put it down in 
black and white. So when we got the letter and we read it and we thought about 
what actually happened we thought but we said this and we said that, but as we 
didn't read the form we don’t know what was on the form when it was assessed. So 
although he was a very nice chap and very friendly he didnt do his job property. 


What made this particularly clear to them, and linked all parts of the process, was 
a misspelling in the decision-letter of ‘tinnitus’. 


Decision-letters 

Decision-letters were important, either because legal advice could not be accessed 
without one, or simply as proof of the treatment meted out by the bureaucracy. 
Receipt of a decision-letter created its own reality: ‘ts different when you get 
something in writing. You got proof, you know?’ (Interviewee B13). Yet, it was 
also something to be resisted ın perhaps a simple, mundane way. When intervie- 
wees were asked during the interview whether they had received the decision 
letter, some said that they had, but had thrown it in the bin. Such an act was often 
a sign in itself of resistance to the text of the letter (and, without it, the intervie- 
wee would not know how to challenge the decision). And such an act might also 
emphasise our interviewees’ assertion of their own resources over the text. 


Legalism 


Misreadings of decision-letters were common amongst our interviewees, partly 
because of the way in which they were written. There was also a qualitative dif- 
ference between the Southfield and Brisford decision-letters. The former tended 
to be short and standardised — for example, telling the applicant that they were 
not in priority need because they were not less able to fend for themselves than a 
homeless person; or briefly explaining why they were intentionally homeless in a 
few lines. These tended to evoke strong reactions, and created some confusion for 
our interviewees. 

On the other hand, Brisford decision-letters were lengthy, usually around two 
pages, complete with case law references and attention to the detail of the appli- 
cant’s case. Ultimately, the audience for the letter was not the applicant themselves 
but their legal advisor. However, some interviewees pondered on the meanings. 
Although Brisford’s motives were to provide as full a decision as possible to 
explain their thought process, and for the purposes of transparency (both 
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highly-praised values in the literature on decision-making), the decisionetters were 
productive of a rather different consciousness. For example, Interviewee B4 viewed 
it as ‘bullshit’. It was an attempt to blind her with science in order to deny her daim 
because she was unable to express herself in the language of the bureaucracy: 


I think they know when you're not clued up about what's going on and, you know, 
what the housing are capable of and stuff like that and they know the people that, 
you know, they can talk to in a certain way and whatever and, you know, use jargon 
with and if they've spoken to you and feel that maybe you're that, you know, you're 
not very clued up about the system they'll just give you the bullshit basically. Yeah, I 
just felt like, because I couldn't explain myself properly and I couldn't really make 
myself understood that they were just gonna like, you know. 


Interviewee B50, on the other hand, was a recent Turkish immigrant whose English 
was limited. His English friend, who sat in on our interview, described her reading 
of the language of that part of the letter which related to the internal review: 


It doesn't really give itself, what you call it, the Housing Act 1996 Part V one one, 
Section 202. What, what 1s that? I wouldn't understand that, all I know it’s the Hous- 
ing Act meaning they must at the time 1996, that’s when the action come out or 
something, that’s what I would understand that. 


Subsequently, she argued that the letter was the most significant outward mani- 
festation of the decision, but it was obscured by this excessive legalism which was 
simply incomprehensible to the ordinary layperson. 

If the decisionetter provided the space in which the decision was communi- 
cated and explained, the fact that English was the only language used was clearly 
problematic. Non-English speakers, or those for whom English was a second lan- 
guage, found themselves effectively doubly disadvantaged — not only did they not 
understand the law, but also they could not understand the vessel in which it was 
carried. Interviewee B45, for example, had her letter translated by a Somali friend, 
but that friend translated only part of it for her and, only when it was too late did 
she understand its full import. For Interviewee B36, a family of Somalian asylum- 
seekers, the interpreter explained that ‘the system was complicated for them... So I 
understand that they dont understand that much’; and they certainly did not under- 
stand their decision-letter (a local connection referral to a neighbouring council). 


Coercion 


Nevertheless, there were some areas where decision-letters were totally clear and 
had quite an impact on our interviewees. Chief amongst these was the dissemina- 
tion of the one offer’ policy operated in both study areas. These policies offer suc- 
cessful homeless applicants one offer of ‘Suitable’ accommodation only. If the 
applicant rejects the offer, but the authority regards it as suitable, the authority 
will terminate its obligations to the applicant. 

Interviewee $21 recognised that this was a further part of the bureaucratic pro- 
cess from which they were excluded. The decision about suitability was made by 
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the local authority on 1ts terms. For this reason, challenging the offer would be 
unlikely to succeed. 
They said if you don't take your offer you have to move out of here and you're not 
classed as homeless no more, because you've been offered a suitable property and 
you've not took ıt. But at the end of the day it’s only suitable in their eyes, not in 
your eyes, do you know what I mean? Suitable for them in the way they see it but 
not suitable for you. 


The process of offering accommodation was experienced as one ın which the 
power of choice was wrested away from the applicant. 

Information about the one-offer policy was not only contained in the decision- 
letter but was also consistently reinforced throughout the application process. 
And our interviewees felt the existence and pressure of this local law — for success- 
ful applicants, it was this rule which was áll over’. It meant that they were forced 
into accommodation they would not have chosen (and their descriptions of the 
appalling quality of their offer were usually pretty vivid). For many, this created a 
quandary — either accept poor quality accommodation, or take their chances. 
Interviewee S15, for example, recognised that the one-offer policy meant pre- 
cisely that, and any appeal was likely to be unsuccessful. She had left a violent 
and abusive relationship and compared her offer to living in a violent relationship: 


It mentioned [the one-offer policy] ın the letter which said that basically I had to 
take the house in [area Y] and yes there was an appeal system but basically reading 
between the lines it said it was likely to fail and I would be thrown out of here, I 
would be evicted from here. . . and I have got a baby to think about. Its kind of like 
being pushed into a comer really but at the end of the day it is better than being, 
marginally better than being in a violent relationship. 


CONCLUSIONS 


I have argued that understandings of legal consciousness may provide a fruitful 
avenue for UK socio-legal scholarship. I certainly would not suggest that it is 
the only or the best approach — just that such investigations may yield important 
insights, I have identified some of the main themes in debates around legal con- 
sciousness, as well as its critiques. Despite the methodological limitations of this 
study in this context, I have drawn on homelessness applicant interview data to 
illustrate the formation of legal consciousness in that discrete context. The data 
does not afford more than a tantalising glimpse of more general perceptions of 
law (whether of belief or cynicism). 

This has enabled me at least to question the assertion that welfare applicants are 
knowledgeable agents. Although some interviewees constructed themselves as 
knowledgeable, for example through their own personal research, their knowl- 
edge was of a different character. The knowledge they possessed was constructed 
as truth, but drew upon a socially and politically constructed narrative which sug- 
gests that incoming migrants and single mothers are being prioritised in the wel- 
fare system ahead of, or instead of, their own claims. That knowledge was 
required to explain their lack of success in the process. 
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This account of the interviewees’ legal consciousness has sought to progress 
beyond ‘law-first’ scholarship, as sites for its production and resistance were sought 
to be uncovered, and discussed the ways in which our interviewees tried to make 
sense of their decisions. It would be reasonable to suggest that, were the original 
study more focused on legal consciousness, then there would be plenty more to 
say on these issues. That I have been able to explore as much as I have done sug- 
gests, indeed, that understandings of legal consciousness could reveal a Pandoras 
box. 

Unlike Davina Coopers work, which has stressed the importance of UK spe- 
cific factors to local authority actors’ legal consciousness, the data presented here 
suggests that the US scholarship may be more transferable to welfare applicants. In 
particular, I have suggested that Kristin Bumiller’s sensitive examination of the 
‘ethic of survival is, at least, suggestive; and Austin Sarat’s interviewees description 
of the space and power of law is also of value (subject to the corrective that our 
interviewees saw lawyers as independent of the welfare bureaucracy and, thus, a 
more powerful weapon in their armoury). The data also suggest the potential use 
of the schema/resource duality, particularly amongst a sample that feels, and is 
regarded as, marginal. Nevertheless, this article is only able to provide more clues 
about the transferability of the considerable, important US scholarship. 

What I have been able to do in this article is point to how law is seen and pro- 
duced by our interviewees in their interactions with the bureaucracy. It lies, for 
example, in the bureaucracy’s dehumanising processes and practices, sorting out 
what is valid and what is not. Clearly what is not valid is often what is important 
to the applicant — their emotions. Although I have sought to demonstrate how 
law is also unseen, this area remains a comparatively underdeveloped part of the 
legal consciousness scholarship as well as in this article, partly because of metho- 
dological limitations. One reason for that may lie in my willingness to expand the 
terrain of ‘law’ — indeed, for researchers to see law ‘all over’ — as the critics of the 
legal consciousness literature suggest. One group of people where these silences of 
law might be tested, however, is amongst recently arrived non-English-speaking 
households, where that inability to speak English might lead to a failure to see law 
operating. 

From an admittedly limited base, I have demonstrated the potential ‘Heineken 
effect’ for socio-legal studies of legal consciousness. It offers the possibility of 
reaching parts traditional socio-legal methodologies have not yet reached. I offer 
four further ways in which socio-legal studies may benefit. First, specifically, stu- 
dies of legal culture will undoubtedly be strengthened by a rigorous attention to 
pluralistic conceptions of law in society. Second, there is plenty of work which 
demonstrates that people’s use of their strict legal rights is varied™ — this not only 
accounts for welfare claimants, but most of society more generally — and studies 
of legal consciousness could, at least, supplement those studies. Throughout, I 
have tried to be careful not to overreach the claims which could be made from 
the data. In seeking to synthesise and thematise the data, I have also simplified it. 
Rights consciousness is clearly much more complex than has hitherto appeared in 





86 See, for example, Genn, above n 42; L. Bridges, G. Meszaros and M. Sunkin, Judicial Review in 
Perspective (London: Cavendish, 1995). 
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socio-legal work. As Engel and Munger demonstrate, and I have sought to show, 
rights offer clues as to the complexity of the self even if they are rarely formally 
mobilised. Top down concerns about the lack of use of rights need to be mediated 
against the broader ways in which rights are used, explicitly or implicitly, in shap- 
ing individual tactics and strategies. Third, this study was not able to trace the 
development of our interviewees’ legal consciousness over time. Ewick and Sil- 
bey offer the analogy of whale song to describe the development over time,” and 
Engel and Munger have demonstrated how the interplay between rights and 
identity shifts over time. It is suggested that tıme offers perhaps the most pertinent 
way of demonstrating the mutually constituting nature of law-society. Fourth, 
the data spoke to a broader version of law — official, local, and self-identity — than 
is often used in legal consciousness (and other socio-legal) studies. It also looked 
for sites of resistance, a key ‘Heineken effect’ of legal consciousness research. 
Allowing law to emerge in these ways from the interview texts offers an alterna- 
tive to the more traditional ‘law-first’ or ‘gap’ studies. It is potentially valuable in 
mediating between law in the books and law in action. 








87 Above n 3, 44. 
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Incomplete Citizens: Changing Images of Post-Separation 
Children 


Felicity Kaganas* and Alison Diduck** 


The image of the child as the vicum of separation or divorce is well-established in legal, socio~ 
legal and popular discourse. However, the authors argue, alongside this traditional umage of the 
child, there is a different image of the child emerging, that of the autonomous, responsible child 
This is apparent ın academic discourse, policy documents and legal pronouncements This child is 
included ın the project of ‘remoralising’ the family by building the good’ post-separation family. 
The good’ child of separation or divorce is responsible for safeguarding his or her own welfare 
and is expected to make those choices that are assumed to best protect his or her best interests. In 
order to ensure that the child makes the right’ decinans, he or she, like the adults concerned, is the 
target of education, information and therapeutic intervention. There 1s a blending of paradigms 
ın which the ideal child is both an autonomous social actor and a vulnerable object of concern. 





INTRODUCTION 


Many have observed that law’s constructions of families, parents and children are 
constantly subject to change. The images of good’ post-separation parents, for 
example, that are currently discernible in law are very different from the images 
promoted only 20 years ago.’ These changes are not merely the result of changing 
fashion or fad. Rather, law’s constructions adapt and respond to prevailing social, 
political and economic conditions and, in turn, are implicated in policy and law 
reform incentives designed to promote and entrench those constructions. The 
images of ‘good’ parents that populate law’s discourse, therefore, are very close to 
those apparent in the dominant discourse espoused by policy-makers and within 
popular culture. Yet the new ideals embodied in these constructions do not neces- 
sarily supplant the old in dominant discourse but may co-exist, albeit uneasily in 
some cases, with them. And so, we see changing images of the food post-separa- 
tion family that take into account the newer political, sociological and cultural 
ideals of individual responsibility, equality and negotiated fluidity alongside the 
traditional ideals of family stability, familial roles and predetermined obligation.” 





* Centre for the Study of Law, the Child and the Family, Dept of Law, Brunel University. 
™ Faculty of Laws, University College London. We are grateful to Chnstine Piper, Shelley Day Sclater 
and the two anonymous referees for their helpful comments on earlier versions of this paper 
1 C Smart and B. Neale, Family Fragments? (Cambndge: Polity Press, 1999) 37—39, discuss the 
importance of the Children Act 1989 as an expenment to promote 4 new style of child-centred 
post-divorce parenting’ (37% and see also B Neale and C. Smart, In Whose Best Interests? Theo- 
rising Family Life Following Parental Separation or Divorce’ in S. Day Sclater and C. Piper (eds), 
Undercurrents of Divowe (Aldershot: Ashgate, 1999) in which they note the shift ın the 1980s in legal 
and political discourse from the ‘lone/reconstituted family’ to the co-parenting, biological family’. 
2 A. Diduck, Laws Families (London: ButterworthsLexisNexis, 2003) H. Reece, Divorcing Respon- 
sibly (Oxford: Hart, 2003) regards changes ın political and legal ideals of autonomy and responsi- 
ble behaviour as evidence of a shift to post-liberalism, in which the post-liberal subject exercises 


© The Modern Lew Review Limited 2004 (2004) 67(6) MLR 959-981 
Pubbabed by Blackwell Pubbekimg, 9600 Garamngton Road, Oxford OX4 ZDQ, UK and 350 Mam Street, Malden, MA 0248, USA 


Changing Images of Post-Separation Children 





In general, it has been the adults in the family who have been targeted in the 
drive to ensure that these ideals are realised. Law and policy-makers alike have 
undertaken the task of impressing on parents their duty to arrange their post- 
separation family lives in a way that conforms to the image of the ‘good’ post- 
separation family, one in which parents are exclusively concerned with the welfare 
of their children and who therefore co-operate in sharing time with and respon- 
sibility for them. Reece, for example, suggests that ın the food divorce, couples 
become ‘divorced to each other not divorced from each other; divorce is not the 
destruction of the nuclear family but the creation of the bi-nuclear family, and so 
a potential growth experience for the extended family’? And it 1s not simply a 
matter of imposing these norms of continuing and co-operative parenting. Aca- 
demic writing has not only identified the images of ood fathers and ood 
mothers that are being purveyed, but it has also observed the ways in which par- 
ents have been co-opted into the project of becoming those parents, of making those 
‘good post-separation families,* which are to resemble as closely as possible the 
‘intact’ family. 

Unlike his or her parents, the child of the family traditionally has not been the 
focus of such legal or policy strategies. The image of the post-separation child, it 
has been observed, is that of victim.” This child is an object of concern, is passtve, 
vulnerable, and always at nisk. He or she is at the mercy of the vagaries of parental 
conduct and so, in this account of the ‘broken home’, it is the parents alone who 
are charged with the responsibility of alleviating that risk by making the good 
post-separation family. 

In this paper, however, we suggest that evidence is emerging of a metamorpho- 
sis in this dominant image of the child. It seems that we may be seeing the genesis 
of a new concept the good post-separation child. This child is no longer simply a 
victim, but is one who, like his or her parents, has an important role to play in 
shaping the post separation/divorce life of the family and thus has some responsi- 
bility for the consequences of separation or divorce. The change may reflect that 
which Reece has described as official government policy’! promoting post-liberal 
responsibility, but because the autonomy of the child subject cannot be expressed 
in the same terms as that of the adult subject, it also appears to reflect a combina- 
tion of modern and traditional mythologies incorporated into the discourse about 
families. In consequence, there is a paradox inherent in this new image of the 
child. The traditional child of divorce or separation, who is vulnerable and 
the passive victim of his or her parents’ choices, must also fulfil the role of the 
modern child, who shares responsibility for him-or herself The child, then, bears 





his or her autonomy and freedom through reflection, deliberation and participation so as to 
achieve self fulfillment and serve the public good. Hendrick ın turn identifies what he refers to 
as ‘neo-liberal governance [which] puts the emphams on individuals being responsible for their 
actions and communities (H. Hendnck, Child Welfare. Historical Dimenstons, Contemporary Debate 
Ce eee ee 

3 Reece, n 2 above, 159 

4 Smart and Neale, n 1 above; C Smart, The Ties That Bind (London: Routedge, 1984), C. Piper, The 
Responsible Parent: A Study in Divorce Mediation (Hemel Hempstead: Harvester Wheatsheaf, 1993). 

5 See for example Piper ibid, C. Piper, ‘Divorce Reform and the Image of the Chil? (1996) J of Law 
and Society 23-36. 

6 Reece, n 2 above, 179. 
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responsibility for promoting his or her own welfare by helping to build the good’ 
post-separation family in which he or she will be safe. Like his or her parents, this 
child is cast as a decision-maker, but the decisions he or she makes must be chan- 
nelled and constrained to comply with the demands of welfare; education and 
information within the new culture of therapeutic family law’ are key. To us, this 
paradoxical child embodies not so much a paradigm shift, as a blending of for- 
merly divergent paradigms that conforms to dominant political and cultural 
imperatives. 


AN EMERGENT, BLENDED PARADIGM 


The newly complex paradigm child incorporates two previously competing 
images of the child. The first is the child as incompetent and dependent. This child 
is vulnerable because he or she is in the process of development toward self or 
personhood. This child is one whose welfare is to be prioritised over nights 
because he or she is not yet fully capable of exercising rights competently. This 
child needs to be protected. The image is rooted in philosophical ideas of the child 
as ‘becomung’ a fully rational subject, and incorporates images of the child as evil, 
innocent or as a blank slate. It also incorporates socialization theory as well as ideas 
in developmental psychology suggesting that there is a teleological progression 
through various and fixed developmental stages of maturation. It can be described 
as a romantic developmentalist view of the child? and has a veneer of common 
sense about it. It appears to be the dominant paradigm in which educationalists, 
psychologists and child welfare professionals, including the Children and Family 
Court Advisory and Support Service (CAFCASS) practitioners, work? 
However, in contrast to this, sociologists studying childhood have begun to 
take seriously the idea of the child as being.” Rather than seeing childhood as a 
‘biologically determined ™ and universal stage, which is characterised by incom- 
petence or irrationality, and through which all children pass on their way to com- 
pletion as autonomous adults, they see it as a socially constructed space or as a 
variable concept. On this view, children need not necessarily be conceived of as 
inactive mounds of clay to be formed by socializing agents, by nature or by struc~ 
tural forces over which they have no control. Instead, it becomes possible to put 
forward alternative images of children and these, according to James and Prout,” 
have gained currency: ‘Looking at children not only as outcomes of social 





7 ibid, 89. 

8 Diduck, n 2 above. 

9 A L James and A. James, Constructing Childrens Welfare. A Comparative Study of Professional Practice 
Research to ESRC (2003). 

10 C Smart, B. Neale and A. Wade, The Changing Experience of Childhood (Cambridge: Polity Press 


2001). 
11 A Prout and A. James, A New Paradigm for the Sociology of Childhood? Provenance, Promise 
and Problems’ in A. James and A. Prout (eds), Constructing and Reconstructing Childhood (London: 


Routledge, 2003) 

12 ibid, and see also D. Archard, Children: Rights and Childhood (London and New York Routledge, 
1993). 

13 James and Prout, n 11 above, Preface to Second Edition. 
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processes but as actors within them has gained widespread acceptance’. Indeed, 
they highlight this as an emergent paradigm’ for the study of childhood” and 
identify as one of the key features of this approach the need to see children ‘4s 
active in the construction and determination of their own social lives, the lives 
of those around them and of the societies in which they live’. With this kind of 
paradigm, it becomes possible to ascribe to children the characteristics of reflexiv- 
ity and agency and to see them as participants in the project of late modern indi- 
vidualization.” In this paradigm, children have the capacity to exercise a form of 
agency, a type of post-liberal autonomy, and to affect and influence their environ- 
ment, conditions, attachments, detachments and self-identity. More than this, 
they are assigned an increasing degree of responsibility for doing so. 

Both the romantic developmentalist child and the autonomous reflexive child 
are idealised constructs. While they are in many ways dichotomous ideals, we sug- 
gest that both contribute to the new ideal child of law. Their simultaneous pre- 
sence reflects an ambivalence within the legal ideal, an ambivalence most clearly 
apparent in criminal law. And, while there can be little doubt that it is the depen- 
dent, romantic child that 1s still dominant in private family law,” we are of the 
view that it is possible to detect in this field of discourse too increasing references 
to children’s autonomy and responsibility. 

This blending of paradigms is more than a way for law to reconcile the long- 
standing tension between the child as subject and as object. While that attempted 
reconciliation is important, we suggest that what is also important 1s the process 
and the discourse through which it is pursued. It may, in other words, reflect a 
more general drive to recruit children into a broader social project of promoting 
‘active citizenship" and individual responsibility for actions and their conse- 











14 ibid, xiv. 

15 bid, ‘Introduction’ 3. 

16 ibid, 8. See also M. Freeman, “The Child in Family Law’ ın J. Fronda (ed), Legal Concepts of Childhood 
Oxford: Hart, 

17 Se aie U. Beck and E. Beck-Gernsheim, The Normal Chaos of Love (Cambndge Polity 
Press, 1995}, U Beck and E. Beck-Gernsheim, Indiiduahzation (London: Sage, 2002). 

18 See Hendnck, n 2 above, 243 His perspective is somewhat different but he also notes the emphasis 
on responmbility. He argues that New Labour ‘desires a passive child citiven — full of responsibil- 
ites, but with very few mghty’. 

19 See, for example, B. Vaughan,’ The Government of Youth: Disorder and Dependence” (2000) 9 (3) 
Social and Legal Studies 347, Hendrick, n 2 above, 238-244 

20 Freeman observes that ‘we have shown ourselves more willing to impose cuminal .. . responsi- 
bility on children before granting them participatory rights’ (Preeman, n 16 above, 200). 

21 Vaughan, n 19 above. See also S. Day and C. Piper, ‘Re-moralising the Family? — family 
policy, family law and youth’ (2000) CFLQ 135. That children and young people are being 
brought into in this project 1s manifest in a recent Green Paper, Every Child Matters (DEES, 2003). 
In this document, the Government has declared its intention of developing a ‘strong partnership 
with [its] stakeholders’, which it defines as including ‘children and young people’ (Executive 
Summary para 22). As part of this drive, consultation with children and young people has become 
a puonty. The goals identified within the Green Paper are the product of such a consultation 
exercise and these goals are described as being important not only for children’s well-being but 
for society as a whole (paras 15-16} Children’ involvement ın the ‘planning, delivery and evalua- 
tion of government services’ is said to bnng benefits in that ıt promotes ‘citizenship and social 
inclunon’ (Learning to Listen. Core Principles for the Involvement of Children and Young People (CYPU, 
2001) 6) See also P. Kirby, C. Lanyon, K Cronin and R. Sinclair, Building a Culture of Participation 
(DfeS, 2003) and Department of Constitutional Affairs, Involving Children and Young People. Action 
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quences. In the criminal justice context, the project is expressed in the paradox 
whereby children are seen both as being at continual risk from others and as a 
constant source of risk to others and, as such, responsible for extricating them- 
selves from this state of dangerousness.” In the family law context, it means that 
maintaining the good post-separation family is no longer the exclusive responsi- 
bility of parents but that children can now be brought on board in the project to 
mitigate the damage divorce does to them and to society. The new good child of 
divorce is held at least partly responsible for protecting him or her self. 

We explore the idea of the new good post-separation child of law by looking at 
three different fields of discourse about post-separation contact with children. We 
turn first to academic work reporting the outcome of research conducted with 
children experiencing parental separation or divorce. Psychologists and others 
within the ‘psy’ professions speak with a particularly authoritative voice in family 
and child law, and their observations are influential in shaping not only family 
policy, but also legal doctrine and procedure.” A notable example is the Sturge/ 
Glaser report™ which has played a significant role in influencing judicial deci- 
sion-making on contact. Social science research too is influential on occasion 
and some, like the recent report published by the Joseph Rowntree Foundation” 
setting out recommendations relating to interventions and services for children of 
divorce, is clearly intended to be. We draw on these two documents and identify 
in them a newly ambiguous image of children. 

We then examine policy statements made by government and, in particular, by 
the Lord Chancellors Advisory Board on Family Law. In 2002 the Lord Chancel- 
lors Department published a report entitled Making Contact Work” and the Gov- 
ernment responded to it later that year. Making Contact Work was issued pursuant 
to extensive consultation and it reports that responses were received from all the 
disciplines working within the Family Justice system as well as from a number of 
those directly affected by it, namely post-divorce families themselves. These 
responses displayed, says the Report, remarkable unanimity’ and the document 








Pian 2003-2004 (2003). In the latter document children are identified as ‘customers’ of the depart- 
ment’ services and its strategy is stated as being to ‘involve children ın the development and eva- 
luation of all policies and services that affect them where this is appropniate’ (:bid, 6). 

22 See Vaughan, n 19 above; Diduck, n 2 above, 206-208 

23 See M. King and E Kaganas, ‘The Risks and Dangers of Experts in Court’ (1998) Current Legal 
Issues 221; F. Kaganas, ‘Contact, Conflict and Risk’ in S. Day Sclater and C. Piper (eds), Underur- 
rents of Divorce, n 1 above; Reece, n 2 above, 195 

24 C Sturge in consultation with D. Glaser, ‘Contact and Domestic Violence-The Experts’ Court 
Report’ [2000] Ram Law 615. This report was endorsed and adopted by the Court of Appeal in 
Re H (Contact: Domestic Uolence) [2000] 2 FLR 334. 

25 J. Hawthorne, J. Jessop, J. Pryor and M. Richards, Supporting Children Through Family Change. A 
Review of Interventions and Services for Children of Divorcing and Separating Parents (Centre For Family 
Research, University of Cambndge, York Joseph Rowntree Foundation, 2003). 

26 The Advisory Board on Family Law: Children Act Sub-Committee, Making Contact Work. A 
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can be read, therefore, as embodying both professional and everyday dominant 
discourse on contact with children. 

Finally, we examine the sometimes subtle shifts discernible in the case law 
regarding children’s capacity to litigate. In part, these shifts may be attributable 
to the increasing importance of rights discourse in UK law, but they may also be 
attributable to an equally significant discourse of individual responsibility and 
active citizenship. It 1s important in any society committed to principles of equal- 
ity, justice, fairness and the rule of law that the rights and autonomy of all of its 
members are respected and ıt is possible to characterise these shifts as evidence of a 
transition in which children are being admitted into the margins of this demo- 
cratic ideal Moreover there appears to have developed among the judiciary, as 
there has among policy makers, a heightened consciousness of the potential for 
young people, in practical terms and irrespective of formal status, to exercise voli- 
tion and to take it upon themselves to resist the norms on which the ideal 
post-separation family is built. Children therefore have to be included within 
the project of citizenship. But they also have to be taught to exercise their auton- 
omy in such a way as to make choices responsibly and in a way that does not jeo- 
pardise their welfare. Recently the courts appear to have been playing therr part in 
this education. 





ACADEMIC AUTHORITY 


Increasingly, research into divorce has begun to focus on children’ experiences of 

the process and its outcome. Researchers, both in the field of the social sciences 

and from the ranks of the ‘psy’ professions, have begun to ask children them- 

selves about their parents’ divorce. Children’ responses indicate that they wane 

to be informed and consulted about the divorce and separation process.” 

Most importantly, they wish to be consulted about their living arrangements 
post-separation.”” 

Involving children in this way traditionally has been thought to be antithetical 
to their interests; children were thought to be too immature to cope with such 
momentous decisions or to identify or be able to express their interests. Waller- 
stein and Kelly, for example, took this view in Surviving the Breakup,” a book that 
was published in 1980 and that has had a profound impact on law and policy con- 
cerning post-divorce arrangements for children. They warned that pre-adolescent 
children are ‘not reliable judges of their own best interests and that their attitudes 
at the time of the divorce crisis may be very much at odds with their usual feelings 
and inclinations.” They doubted the capacity of children between 9 and 12 to 
make informed 1 judgments and pointed to their susceptibility to adult manipula- 
tion. Freeman,” in 1983, criticised this assessment as paternalistic. However, he 








28 See, for example, A. Buchanan, J Hunt, H Bretherton and V. Bream, Romilies in Conflict Perspec- 
tives of Children and Parents on the Family Court Welfare Service (Bristol: The Policy Press, 2001) 67 
93, 98. 

29 See Smart, Neale and Wade, n 10 above; Diduck, n 2 above, ch 4, and sources cited theran. 

30 J. S. Wallerstein and J. B. Kelly, Surviving the Breakup: How Children and Parents Cope with Divorce, 
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32 M.D. A. Freeman, The Rights and Wrongs of Children (London: Pinter, 1983) 214. 
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too noted that ‘[t]here are undoubtedly problems with relying on the wishes of 
children’. He too referred to questions of competence,” the danger that the child 
might have been coached or manipulated and the potential for damage to the 
parent-child relationship. By contrast one of the most influential documents relat- 
ing to children’s contact with non-residential parents after divorce to be published 
in recent years acknowledges the importance of children as social actors in relation 
to decision-making. 

Produced for the court in the form of a report by child welfare experts, the 
Sturge/Glaser Report sets out the ‘psychiatric principles’ of contact as well as the 
benefits and risks of contact for children. It draws on child welfare knowledge in 
the form of developmental and psychological knowledge, theory and research’.* 
It focuses primarily on the issue of whether and how children’ current well-being 
or future welfare is affected by contact or lack of it While much of the Report is 
concerned with children’s emotional and developmental needs, it also adverts to 
children’s roles as active participants in settling the arrangements for contact and 
putting them into effect. 

The Report states that children’s needs should be assessed within the context of 
their wishes and that the older the child, the more weight those wishes should 
carry.” But the Report goes further and recommends that children who do not 
want contact for what are regarded as cogent reasons, such as the unreliability of 
the non-resident parent, should be heeded.” Children who adamantly resist con- 
tact must be taken seriously and any decision to go against their wishes must take 
account of the potentially damaging effect of disregarding those wishes or feel- 
ings. In addition, such a step should not be taken unless there is some indication of 
the possibility that the child will change his or her mind.” The Report goes on to 
explore ways of ‘[o]vercoming fear and resistance where this appears to be ill- 
founded.” It suggests the use of a one-way screen in interviews with parents, thus 
enabling the child to retain some contro!, or the use of proxy contact by means of 
a go-between. 

The Report, then, takes into account the emotional response of children to 
contact in assessing its value. But it also makes it clear that decisions should be 
made in the light of children’ views and that to ignore these might be counter- 
productive. Rather than being compelled to participate in contact arrangements, 
ostensibly for their own good, children should be permitted to veto them. Alter- 
natively, in some cases, efforts might be made to persuade them to accept contact. 
In any event, the Report clearly contemplates that children should have a signifi- 
cant influence on whether contact takes place and what form it should take. Nota- 
bly, the Report seems to accept that decisions should take account of the 
possibility that reluctant children can sabotage contact. 





33 ibid, 206. 

34 See Sturge and Glaser, n 24 above. 
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Social science researchers have long been concerned with documenting the 
effects on children’s welfare, whether physical or emotional, of parental divorce 
or separation. Most studies have focused on outcomes and how these are affected 
by external factors such as gender, age, contact and conflict. In addition, as Rod- 
gers and Pryor comment in their review of a wide range of research, the majority 
have ‘relied on accounts from adults’. ‘Insufficient attention’ they say, ‘has been 
paid to [children’s] perspectives.“ There has been a ‘paucity of qualitiative studies 
... which examine the experiences of separation for individual family mem- 
bers? And there has been little research into the impact on outcome of factors 
such as the personal resources of and support available to children.” 

However a few recent studies appear, like the Sturge/Glaser Report, to be 
focusing on children as active protagonists in the story. In Families in Conflict,“ 
the researchers highlight what they appear to perceive as the ability, or at least 
the potential ability, of young people themselves to manage their own difficulties. 
The authors recommend a ‘comprehensive preventative strategy’ to alleviate chil- 
dren’s distress and indicate that it is crucial to provide them with information on 
how to ‘handle their situation and how to cope. Education and therapeutic 
intervention are key. To these authors, children are not merely passive victims, 
suffering the effects of outcomes over which they have little or no control Rather 
they are active survivors of family conflict ‘Many of these children have devel- 
oped sophisticated coping strategies for surviving in an environment where, for 
some, family conflict and violence has been an everyday reality’. That the 
researchers believe that these survival skills can potentially extend to the experi- 
ence of separation or divorce is apparent in their chapter entitled ‘How to make it 
better — what the children and parents said.” 

Another recent report, Supporting Children Through Family Change,” is directed 
even more closely at exploring issues around how children can be helped to ‘cope’. 
It contains detailed recommendations and also bears testament to a growing per- 
ception that the needs of children arising from the divorce or separation of their 
parents have to be addressed independently of the needs of the adults concerned.” 
Children, the authors assert, ‘have separate needs for support’. 











40 R. Rodgers and J. Pryor, Divone and Separation. The Outcomes for Children (York. Joseph Rowntree 
Foundation, 1998) 15 

41 ibid, 45. 

42 bid, 44. 

43 ibid, 40. 

44 Buchanan et al, n 28 above 

45 ibid, 98. 

46 ibid, 82. 

47 Indeed, the young people themselves who were interviewed thought it possble to help others in 
their pontion by providing ‘top tps’ for children, parents and Family Court Welfare Officers (ibid, 


48 Hawthorne et al, n 25 above. 

49 The authors point out that the traditional support systems have tended to concentrate on the 
adults on the assumption that children will benefit indirectly and that parents often function as 
gatekeepers’ for therr children (ibid, 3). Despite the fact that ‘[rJesearchers and service providers 
have united in arguing that children have a nght to be involved in decisions and that they have 
the capacity to act as agents in thar own lives’, they say, much support and advice continues to be 
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The reasons for this conclusion are revealing. While it is acknowledged that, in 
the long term,” the majority of children and young people emerge from the 
separation or divorce of their parents relatively unscathed, ‘most ... experience 
upset during periods of parental conflict and separation, and for some, there 
may be persistent negative consequences.” And although ‘the separation or 
divorce in itself is not always a major explanatory factor,” children whose parents 
separate or divorce are ‘undoubtedly at increased risk for negative outcomes in the 
medium- and long-term’.* Economic problems lead to poor ‘outcomes’ 
impaired parenting capacity such as lack of support is ‘associated with behaviour 
problems and antisocial behaviour’; and, in particular, post-separation parental 
conflict gives rise to ‘ongoing risk for low self-esteem and psychological distress.” 
The language used is suffused with notions of harm, risk and negative outcomes 
and it clearly evokes the image of the child as the passive victim of parental separa- 
tion or divorce. It also conjures up the figure of the child as victim turned threat, a 
child so damaged by events that he or she is at risk of becoming dysfunctional to 
the point of being antisocial. 

Yet there is also another image of the child inhabiting this world. This is the 
child who is entitled to be involved in decisions, a child who is able to articulate 
views and who has the capacity for agency. This child is not merely the product of 
parental actions and the embodiment of externally forged ‘outcomes’. Children 
are deemed to be able to choose to seek help, to use that help constructively and 
so to avert the negative outcomes to themselves and to society that could other- 
wise materialise. Through their own efforts, they can promote their own welfare, 
their own psychological well-being. Not only will this optimise their chances of 
becoming responsible citizens in the future, it is also an immediate exercise of 
responsible citizenship. 

Research studies, the authors tell us, show that children want to know ‘what is 
happening and to be given explanations that are appropriate for them’; they want 
to maintain good quality relationships with both parents; and they often want to 
participate in decision-making about living arrangements.™ Children, they say, 
benefit from knowing about absent parents and, depending on its quality, from 
contact.” They also have more positive feelings about the division of their time 
between parents if they have had some input into the decision.” Generally, it is in 
children's best interests that they be listened to. Furthermore, àn understanding 
of children’s perspectives is essential if support and intervention for them is to be 
effective’.? 


51 ibid, 16. 

52 sbid, L See also 9. 

53 ibid, 16 

54 ibid, 15 

55 ibid, 17. 

56 ibid, 19. 

57 ibid, 18. 

58 ibid, 13 They go on to point out that children who do not understand why famuly change us occur- 

as suffer from symptoms such as ‘anxiety, depression and conduct disorder’ (14). 

59 ibid, 14- 


Changing Images of Post-Separation Children 


In what way children’s best interests are served and what is meant by ‘effective 
intervention is not made clear. However, some idea of what is intended can be 
derived from an examination of the recommendations made by the Report and 
the reasons supplied for these. First, it is clear that children’s welfare is considered 
best served by conflict-free parental relationships and by sustained contact with 
the non-resident parent.’ This is not new, and reiterates the standards of the 
‘good post-separation parent. But importantly, the report states that children 
should be helped to help themselves. They need coping strategies that will enable 
them to negotiate the change in a way that Svoid(s) long-term adversity’.* Ser- 
vices should ‘help children understand and manage conflict in intact families and 
in stepfamilies’. 

The aims and outcomes suggested for these services include a number directed 
at increasing children’s well being, but also a number that implicate children 
themselves in that project. Children should be helped ‘to develop skills for 
appraising and coping with conflict and distress’, the Report says. They should 
be encouraged to seek support; they should be consulted about intervention and 
their wishes and needs should be respected. If these recommendations are fol- 
lowed, the authors maintain, the outcomes are likely to be good communication 
with parents; ongoing relationships with both parents, where appropriate; coping 
with loss of a parent; minimal disruption of school attendance and performance; 
and avoidance of behavioural problems, all outcomes that characterise the 
responsible child citizen in the ideal post-divorce family. 

Intervention, then, according to this Report, should be aimed at alleviating 
distress, but that is not all It should be directed at supporting, informing and 
equipping children with the skill to do this for themselves. Children are perceived 
as capable of shaping the consequences of divorce both in terms of their own 
emotional stability and behaviour and in terms of their relationships with their 
parents. Implicit in the report, it seems, is the child as social actor, capable of, and 
responsible for, influencing his or her own life as well as the lives of other family 
members. And the way in which that influence is exerted has to be directed. In 
many ways this report envisions a type of post-liberal child, one who becomes an 
active participant in securing the good divorce or separation where contact con- 
tinues and, if conflict occurs, ‘copes’ with it. This is the ood’ child of divorce or 
separation: a well-adjusted, adequately educated child who eschews antisocial 
activity. 











MAKING CONTACT WORK 


The concern to mitigate the negative consequences of family breakdown by 
promoting the food’ post-separation family has also been expressed in policy 





63 Conflict before, during and after divorce is said to be ‘important ın outcomes’ (ibid, 23) 

64 ibid. Children ‘cope’ better 1f they have sppropriate’ information and involvement (ibid, 22). Chil- 
dren should be helped to understand the changes and to ‘cope actively and effectively’ (ibid) 
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documents.” Perhaps the most important of these in recent years is Making Contact 
Work. The Report not only contains prescriptions for state provision of services 
but also prescriptions for good conduct by individuals. Implicit in both of these 
strands are normative images of parents and children. Parents are encouraged to 
exercise their autonomy and to assume individual responsibility for achieving the 
norm. by negotiating and reaching extra-legal agreements about residence and 
contact. However the message is clear as to how that autonomy is to be exercised; 
contact with both parents is considered crucial for children’s welfare, and conflict 
is bad. In this version of the post-separation family, then, parents are meant to 
make those choices that will help to sustain family relationships and a family form 
that is socially and politically desirable. Since they cannot always be trusted to do 
so, they must be steered in the right direction with the aid of information, educa- 
tion or counselling sessions. 

It is true that exhortation or coercion of parents may not be entirely new but, as 
is the case in relation to the academic research, we see in this document a new 
treatment of children. This change becomes apparent when it is compared with 
earlier documents. 

In 1988, for example, the Law Commission published a report dealing with 
guardianship and custody. It stated that there were obvious dangers in giving 
children’s views ‘too much recognition.” Children’s views should be discovered 
in a way that did not embroil them in parental disputes, force them to choose 
between parents or feel res responsible for the eventual decision. Also, children’s 
views ‘may not be reliable.” ‘Nevertheless, it continued, txperience has shown 
that it is pointless to ignore the clearly expressed wishes of older children’.” 

Simular concerns are voiced in Making Contact Work. But while the Law Com- 
mission focused on children’s vulnerability, their unreliability and their potential 
for intractable opposition, Making Contact Work is different in that it sets out also to 
bring children into the process of making the good divorce’. 

Admittedly it is parents who are at the centre of the document” but children 
are included in the plans to inform and educate. According to Making Contact 
Work, the role of the state is to ‘help’ not only adults, but also children, to achieve 





67 See, for example, Home Office, Supporting Families: A Consultation Document (London The Staton- 
ery Office, 1998). Relationship support, relationship education and the avoidance of negative out- 
comes as a result of separation or divorce are all dealt with ın Advisory Group on Marnage and 
Relationship Support, Moving Forward Together (Lord Chancellors t, 2002). 

68 Reece states that Making Contact Work is an ‘outstanding example o TOEA E EE 
information within family law’ (n 2 above, 200) and it is also a good example of how this form of 
information seems to have become official government policy’ (ibid, 179) 

69 The Law Commission, Family Law, Review of Child Law: Guantlanship and Custody, Law Com no 


73 They in particular, as one respondent put it, need information about the difficulues of post- 
separation parenting and the effect of continuing parental hostility on their children’ to ensure that 
their views on contact would be ‘better informed’ (The Advisory Board on Family Law n 22 
above, para 39) They need to realise that contact 1s a process of negotiation demanding patience, 
tolerance and a commitment to the nostrum that ‘contact 1s of positive value to their children! 
(para 321) The main focus should always be the needs of the child (para 3.29. See also para 3 20). 
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the desirable outcome. One of the themes identified as having emerged from the 
Consultation was ‘the need at an early stage to provide information for separating 
parents and their children about the likely effects of the separation, the difficulties 
they are likely to encounter, and the means whereby those difficulties can be 
addresse?’.* Respondents agreed” that children should have access to age-appro- 
priate information’.” Children should be given both substantive information and 
information about the process of how to become better responsible subjects: they 
should be given ‘advice about their rights and about how they can make ther 
voices heard in any dispute between their parents.” They should be told that 
contact can be difficult and be encouraged to talk to parents about their views.” 
Parents should be advised of the necessity of ‘informing and consulting children 
about arrangements’.” At the same time, however, any information imparted as 
well as the consultation process must take into account children’s vulnerability. 
One of the clear messages to be communicated to them must be that they are 
not responsible for the separation.” And while parents must inform and consult, 
they have to ensure that they shield their children from conflict.” 

The image that emerges from the report, like that painted by the Law Com- 
mission, is one of children who are fragile and in need of protection. Information 
and communication are said to be necessary to protect their well-being. However, 
providing information and education for children is also indicative of another 
image of children, one in which they are at least partly responsible for the successful 
implementation of contact arrangements. 

Evidently the aim is to get children to accede to contact. Where% child or one of 
the children is resisting contact’, the Report says, CAFCASS should make provi- 
sion for supervised contact. And families or children might be referred to CAF- 
CASS where contact bas broken down. Echoing the Sturge/Glaser Report, Making 
Contact Work suggests that recalcitrant children can often be ‘persuaded’ to view a 
parent through a screen, giving the child controf in deciding whether to meet 
and this measure might 4t best’ lead to face-to-face contact.” Therapy 1s important 
here as well; child counselling 1s included among the measures recommended to 
facilitate enforcement of contact.” The policy is to ‘protect and enhance’ the child's 
relationship with both parents% and it seems that children’ co-operation ın achiev- 
ing this goal is acknowledged to be necessary. And older children might even be 
empowered in contact orders to renegotiate contact with parents.* 








M The Advisory Board on Family Law, n 26 above, para 1.2, emphasis added. 

75 ibid, para 4.3 

76 ibid, para 6.12. One of the tasks for CAPCASS was seen to be that of providing children with 
information The information given to them, said one expert, should include advice on practical 
strategies to manage problems ansing ın relation to contact (ibid, para 3.22). 

77 ibid, para 44. 
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While children are portrayed in the Report as objects of concern, they are, at 
the same time, given the status of potentially active participants in the process of 
divorce and the making of contact arrangements. The paradoxical good’ child of 
divorce is discernible here. On one hand, the Report makes it eminently clear that 
what is being striven for is the securing of children’s best interests through the 
facilitation of conflict-free contact; the ultimate goal is therefore founded on a 
particular construction of welfare. On the other hand, the Report endorses a strat- 
egy of making increased concessions to the child’s role in achieving that goal. Par- 
ents and children alike are to be counselled and provided with the necessary 
education and information so that they can better understand and heed the mes- 
sage radiated” by the law and by policy makers. Children are vulnerable and in 
need of protection, but at the same time, they carry the disruptive potential for 
resistance to contact. This is something to be avoided. Information and consulta- 
tion is not only necessary to protect children’ best interests, it is important also to 
secure their compliance.™ They, like their parents, are constructed as being in 
need of tutelage so that they can make responsible choices about their behaviour. 
For the post-liberal or communitarian, education and participation march hand in 
hand” to make the good post-divorce family. 

The Government's response to Making Contact Work™ is unsurprising in many 
ways. It states at the outset that government’ target is to increase contact on par- 
ental separation.” Under the heading ‘Communication and Information’, the 
response accepts in principle recommendations to develop a coordinated commu- 
nication and information strategy that would encompass not only CAFCASS, 
but also other government departments and information providers. The govern- 
ment appears committed to a belief in the value of education for families and 
anticipates that information on family breakdown and the practicalities of post- 
separation parenting will be aimed at both parents and children. 

This, coupled with the government’ agreement with recommendations” con- 
cerned to facilitate the private ordering of contact arrangements,” conveys the 
message that family members themselves are to bear the primary responsibility 
for increasing post-separation contact. Thus, information and education about 
separation, counseling services and dispute resolution are crucial to promote chil- 
dren’ well-being and also to promote children’s involvement in the process of 
arranging and implementing contact, at least at the informal, private level. 











87 SeeJ. Dewar, The Normal Chaos of Family Law’ (1998) MLR 467-470. 

88 The good post-separation child accepts the need for contact and co-operates in achieving this 
objective. The umage of the food’ post-separation famuly has ın turn to be modified to accommo- 
date the perceived need to secure this co-operation. Not only must parents communicate with 
each other to achieve harmony, they must also communicate, and possibly negotiate, with their 
children. Arguably the need for co-operation by children also underlies the importance attributed 
in the Report to tailoring contact orders to take account of children’s changing wishes and aspira- 
tions (para 1315), presumably orders that do so are more likely to survive. 

89 Reece, n 2 above, 142 

90 Governments Response to the Report of the Children Act Sub-Committee of the Lord Chancellors Depart- 
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92 ibid, Recommendations 14, 16, 17 and 31. 
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What is more, children are seen as having a wider role; they have a part to play 
in the compilation of the information to be disseminated. The document records 
the fact that children have been involved in the development of leaflets and web- 
site information,™ and declares that children ‘too have views’ and that government 
‘must listen to them.” It goes on to say that ‘we want to hear children’s ideas as to 
how they can be involved in decision making about their future.” Children’s role 
here as both producers and consumers of information designed to promote their 
welfare evidences again an amalgamation of the child as ‘being’, as responsible agent, 
and the child as ‘becoming’, as passive victim whose welfare must take prionty. 

Yet while empowering children is apparently seen as necessary, it is also seen as 
a risky business. This concern is particularly pronounced in the views expressed 
about children’s participation in the formal process of decision-making on divorce 
or separation. Making Contact Work reports that questions about the functioning of 
the court system in relation to contact disputes prompted responses indicating 
general dissatisfaction. Much of this dissatisfaction focused on images of children 
as victims of the system.” Children were perceived as harmed or damaged by the 
legal process and, to make things worse, the outcome of the process could not 
guarantee protection of their best interests. Although there was some support for 
greater participation by children in legal proceedings,” it was their needs and wel- 
fare that were at the forefront of discussion. Most respondents agreed with the law 
on children’ representation as it is at present and considered the existing rules of 
court sufficiently flexible. 

The government response also indicates that hearing children’s unmediated 
voices in court is not a priority. The document states: 


One issue that has clearly emerged from the scoping study is that there are many 
different ways of ensuring children and young people can be and are heard ~ it is 
not just about legal representation. Our consultation will therefore explore the wide 
range of options available.” 


The tension between autonomy and welfare appears strongest, t then, in the con- 
text of children’s participation in formal court proceedings.” The tension is 
partly resolved by the fact that the rules of court appear to allow a role for chil- 
dren, but usually require it to be exercised through, and with the assistance of, 
adult professionals. It might be that to concede rights to children as protagonists 
in litigation contradicts too strongly the traditional image of the child of divorce; 





94 ibid, 4. 

95 bid, 3. 

96 ibid, 11. 

97 See, for example, para 10.11. 

98 One former judge, for example, said children should be much more involved in deanon-making 
and the Report notes that there was generally a ‘strong feeling’ among respondents that children 
should be represented separately more often in difficult cases (paras 126-7. See also Recommen- 
dations 20). 

99 Governments Response, n 90 above, 11. 

100 Itis doubtful whether there 1s any room in a formal courtroom setting for the exercise by adults or 
children alike of post-liberal autonomy which, according to Reece, is characterised by party con- 
trol and behaviour modification (Reece, n 2 above, 181), 
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the litigation process is portrayed as ‘corrosive’ for children and exposure to it is 
regarded as too damaging.“ 


LEGAL STATEMENTS ABOUT CONTACT 


We have endeavoured to show that extra-legal’, that is, policy and social scientific, 
discourse relating to the ideal post-separation child is ambivalent and reveals the 
paradoxical nature of that child. We now go on to argue that legal statements man- 
ifest a similar ambivalence.” 

The legal system traditionally has been uncomfortable with the prospect of 
dealing directly with children in court, but the significance accorded to children’s 
views and wishes in private law proceedings appears to be on the rise. To some 
extent, this new focus may be attributed to International Conventions such as 
Art 12 of the United Nations Convention on the Rights of the Child and to the 
incorporation of the European Convention on Human Rights into the Human 
Rights Act 1998. And, presumably, the notion of children’s rights will be further 
entrenched in judicial consciousness by the European Constitution, Art 24. We 
may increasingly, therefore, see rights relied upon as the basis for paying attention 
to children’s views in court. 

The UK courts, of course, have to deal with the concept of rights now ın the 
context of the European Convention. Refernng to this and to other international 
instruments, courts in the UK do not shy away from invoking children’ rights. 
Although the European Court of Human Rights has focused on children’ ‘best 
interests’ rather than nights ın its efforts to ‘strike a fair balance’, and although the 
paramountcy test in section 1 of the Children Act 1989 has been held by domestic 
courts to be compatible with the Convention,” they appear to be acknowledging 
that the Human Rights Act attributes rights to children as well as to their parents. 
For instance, in Re S% a case concerning contact, the court stressed the need to 
ascertain children’s wishes and feelings and, in doing so, referred to the Conven- 
tion and ‘other... enactment|s] that relate to the rights of children.” Similarly, 





101 Governments Response, n 90 above, para 12.12 

102 More cynically, ıt might be suggested that this portrayal may assist ın diverting famuly disputes 
away from the courts and towards (cheaper) private negotiation. 

103 As do extrajudicial statements. The President of the Family Division, for instance, has recently 
said that to advocate thild power or child decision-making’ would be ‘clearly wrong’. Even older 
children might not have ‘sufficient maturity’. However, she stated, ‘children have a right to be 
informed as to what 1s going on and to have their views taken into account — even if, on many 
occasions, what they want cannot be achieved (Dame Elizabeth Butler-Sloss, Paul Sieghart 
Memorial Lecture, ‘Are we failing the family? Homan rights, children and the meaning of the 
Dual « Gomany [000] (LCDS es, 3 April 2003). 
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106 Re S (Contact: Children’s Views) [2002] 1 FLR 1156 
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the court in Re A considered that the incorporation of the Convention into 
domestic law might have to lead to change.” However, this concern with human 
rights legislation has not been the only impetus for change. Domestic courts have 
increasingly come to adopt a general view that ‘the children should be seen and 
heard in child caseg,” and that they have a role to play even in the formal court 
process. It is the growing prevalence of this view that we suggest provides further 
evidence of the new child of divorce. 

As long ago as 1987, King observed that older children, dissatisfied with court 
orders concerning arrangements after divorce, would simply ‘vote with their 
feet’. The Law Commission expressed a similar opinion in 1988."* Now courts’ 
perceptions of children appear to be developing along the same lines and they 
seem to be placing greater emphasis on taking children’s views into account. 
While there are examples of courts in the past refusing contact or access orders 
in the face of determined opposition by children,’ there are also examples of 
cases where the courts have tended to discount children’s distress at having to have 
contact with the non-resident parent.’ More recent decisions have generally 
afforded greater prominence to children’s emotional state” and to their wishes.“ 
In one notable case, M v M (Defined Contact Application)” an 8-year old girl was 
found to be too immature to make decisions, yet the court was loath to make an 
order that would effectively compel her to accept contact. There was the danger 
that she might flout”? an order and without her agreement, a court decision 
would not be effective." Judicial rejection of coercion is apparent also in Re S 
(Contact: Childrens Views)", a case concerning three young people aged 12, 14 and 
16. The court said that the older children needed to be accepted as young adults’ 
who could make decisions without being pressurised, while the youngest also 
needed Space’? As regards the youngest child, an order was inadvisable in the 
light of his attitude and emphasis was placed on the desirability of allowing him 








light of Arts 6 and 8, for judges to interview children and to allow them separate representation 
(para 25). This discusmon was not concerned with the childs nght however What was being con- 
udered was a possible infringement of the father’s nghts 
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113 For example, in Churchard v Churchard [1984] FLR. 635, the court accepted that there was nothing it 
could do to compel boys of 10 and 8 to have contact with their father It made an order for no 
access In Mv M (Minor. Thensfer of Custody. Appeal) [1987] 2 FLR 146, the child’ views were crucial 
The 12 year old child would be likely to resist a court order to which she was opposed and might 
run away (153). 
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some ‘choice commensurate with his age.” The older children would react with 
sullen resentment’ to compulsion and would comply ‘with bad grace and with a 
counter-productive result’.’** The court added that orders should not be made in 
the expectation that they would not be enforced if disobeyed, particularly in the 
light of the introduction into the national curriculum of instruction in citizen~ 
ship. Young people had to be brought up to respect the Jaw’ and so the law must 
respect them and their wishes, even to the extent of allowing them, as they occa- 
sionally do, to make mistakes.” In effect, they must be allowed to learn from 
their mistakes. 

What emerges from this decision is the notion of children as fledgling citizens. 
What also emerges from both M v M and Re S is that courts are now directing 
their efforts at finding ways to persuade children and young people, and not just 
parents, to choose the goof post-separation family, while children’s choices 
should be respected, they should be given a clear indication of what the ‘correct’ 
choice would be. In M v M, the court stated that the parents should express an 
expectation that contact should take place” and, in seeking to achieve this aim, 
they should seek to provide guidance and support’. In Re S, the court declared 
contact to be in the children’ best interests and its orders, while stressing the need 
for agreement on the part of the older children and some choice for the Younger, 
endorsed various arrangements designed to enable contact to take place.” While 
compulsion was undesirable, persuasion was the way forward.” Similarly, in Re 
W (Contact: Joining Child as Party)’ the court saw the need to convince the child, 
even though he was young, of the ‘right’ course to take. It stated that the 7 year old 
had a right to a relationship with his father whether he wanted it or not. With the 
help of CAFCASS and a health professional, it might be ‘possible for the boy to 
see it as right and proper that he should see his father’? 

There is some evidence then, that the courts may be more concerned than in 
the past to consider children’s wishes and to take them seriously, particularly 
where older children are involved.™ And, correspondingly, more and more 
emphasis is being placed on canvassing what those wishes and views might 
be” Some children may have an account of their views included in a report 





123 ibid, 1172. 

124 ibid, 1170. 

125 ibid, 1171. 

126 Compare Churchand v Churchard, n 113 above, where Ormrod LJ’s disapproval was reserved for the 
parents. He rebuked them for engaging in a protracted dispute and indicated that they should 
behave like adults. 
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prepared, at the court's request, by a child and family reporter (CFR)™ and this 
has generally been the courts preferred option. Others may be given party status 
and separate representation if the court considers this appropriate.” Normally, 
the child must be represented by an adult: a next friend or, if the child is a respon- 
dent, either a CAFCASS officer or some other person appointed by the court to 
act as a guardian ad litem. In all of these options, the ideal is to ensure that the 
childs views are mediated through professional or at least adult assistance. 

Even so, the courts allow children party status only infrequently, and despite 
the Family Proceedings Rules having been altered in ways that might make it 
more common in future,” judicial reluctance to use this procedure seems to mir- 
ror government reluctance to encourage it. A recent study into the application of 
Rule 9.5, conducted by two District Judges, ”® found that the power to order sepa- 
rate party status for children is used relatively sparingly; it tends to be exercised 
only in particularly complex or difficult cases: ‘In each case the judge will have to 
exercise his discretion according to the seriousness of the case and the welfare need 
of the child.” Yet views on separate representation also appear to be changing. 
The authors go on to note, citing a speech by the Parliamentary Secretary in the 
LCD and reported in Hansard, that it appears to be government policy that chil- 
dren should be directly represented in more private law cases than has hitherto 
been the case’.“° In addition, there are some within the judiciary who seem to 
accept that this would be a desirable development, it has been said that children 
need information, they need a voice, someone to listen and even someone to 
‘orchestrate an investigation of the case on their behalf’. 

According to Fortin, there is some potential for change in the legal system? In 
particular, she notes that while in the past it may have been exceptional for courts 








changes to divorce proceedings, to ensure that children capable of forming their own views should 
have the right to express them and have them taken into account (para 30, cited by Fortin, sbid ). 

135 See Buchanan et al, n 28 above. Por a cutique of the practice of CFRa, sec A L. James, A. James and 
S. McNamee, ‘Constructing Children’s Welfare in Family Proceedings’ [2003] Fam Law 889 

136 Family Proceedings Rules 1991 rule 9.5. 

137 The Family Proceedings Rules provide that the CFR is under a duty in every case to advise the 
court whether ıt ‘is ın the best interests of the child to be made a party to the proceedings’ (FPR 
1991 rule 4.11B (5) and (6)). And a new s 41(6A) CA 1989 (inserted by s 122 of the Adoption and 
Children Act (2002)) means that some children involved ın contact and rendence cases may have 
the posmbility of separate representation by a children’s guardian together with a legal advocate, 
rather than simply by a guardian ad litem (See for discussion Fortin, u 134 above, 221-222) But, as 
Fortin points out, the guidance produced by CAPCASS Legal as to when the services of 1ts officers 
for the purposes of separate representation should be offered are restrictive (ibid, 223, CAPCASS 
Practice Note [2001] 2 FLR 151 at [4]). 

138 District Judge ord Bellamy and District Judge Geoff Lord, ‘Reflections on Family Proceed- 
ings Rule 9.5’ [2003] Fam Law 265 

139 ibid, 267. 

140 ibid, see also Department for Constitutional Affairs n 21 above, 5. Reaching the departments um 
of ensuring children have a voice in all services affecting them includes workang with courts, 
judges and lawyers, among others. 

441 Re A (Contact: Sepanste Representateon) [2001] 1 FLR. 715 at 721. 

142 She suggests that the possibility of appointing a children’s guardian may induce judges to afford 
children party status more readily Also, she observes, courts are already tending to order separate 
representation in a wider range of cases than those contained in the CAPCASS guidelines (Fortin, 
n 134 above, 223). Indeed, policy expressed ın the Action Pian 2003 — 2004 (Department for Con- 
sututional Affairs n 21 above) may also encourage such changes 
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to allow separate representation, judges are now more receptive to applications 
even in relation to young children. Certainly they are mindful of the fact that to 
refuse such representation could invite a challenge under the Human Rights Act.” 

There is also another route to separate representation and Fortin describes this 
as ‘2 legal acknowledgement of [mature children’s] capacity to make important 
choices in their lives and to take responsibility for certain aspects of their own 
upbringing’.“* With the leave of the court under section 10(8) of the Children 
Act 1989, children themselves may initiate proceedings. And under rule 92A 
FPR 1991, the child can apply to begin such proceedings without an adult repre- 
sentative or, if one is in place, to dispense with that person's services. A successful 
application enables a child to instruct a solicitor directly. 

However when it comes to the prospect of children exercising these rights, the 
courts have, to date, shown themselves to be particularly cautious. In order to 
obtain leave under section 10(8), children have to satisfy the court that they have 
‘sufficient understanding’ to apply for an order. To proceed without a next friend 
or guardian, the minor must persuade the court that he or she has sufficient under- 
standing to participate in the proceedings without adult assistance.’ To have suf- 
ficient understanding, the child must demonstrate the intellectual capacity to 
instruct a solicitor and to participate in htigation.”” 

While the courts appear willing in principle to open their doors to minors 
without prejudging™® the case, they remain hesitant to expose children to what 
they perceive as the dangers of litigation. So, in Re H (Residence Order: Childs 
Application for Leave)” for example, the court refused leave to a 12 year old boy 
to apply for residence order in his father’s favour. In the course of his judgment, 
Johnson J referred to the disadvantages of a child seeing all the evidence in a case 
between the parents. He also doubted whether the boy would have been per- 
mitted to attend court. Nevertheless the judge did hasten to reassure the minor 
that his views would not be discounted: ‘judges who have to decide these difficult 
matters are experienced in weighing up the considerations that are relevant and 
are very conscious that it is never desirable to impose on a child a result, be it as to 
contact or residence, contrary to the wishes of the child. 

In relation to a childs application to instruct a legal representative directly, the 
court in Re S™ held that ‘Gillide competence’ was the appropriate test for the 
child's understanding ™ However the protectionist stance of the court is again 
evident. Sir Thomas Bingham MR observed that: 











45 For evidence of sumilar unease in the face of child autonomy, see for example the cases demonstrat- 
ing what has been termed a retreat from Gillick Re R (A Minor) (Werdship: Medical Deatment) [1992] 
1 PLR 190, Re W (A Minor) (Medical Peatment: Court’ Jurisdiction) [1992] 3 WLR. 758. 

46 192A Family ings Rules 1991. 

147 See Re SC (a minor X leave to seek residence order) [1994] 1 FLR 96; Re H (Residence Order: Childs Appli- 
cation for Leave) [2000] 1 FLR. 780. 

148 Section 108) applications are not governed by the welfare principle although, of course, s 1 (1) does 
apply in the substantive hearing 

149 [2000] 1 FLR 780, 783. 

150 Re S (A Minor)( Independent Representation) [1993] 2 FLR 437. 

151 ibid, 447 
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where any sound judgement on these issues calls for insight and imagination which 
only maturity and experience can bring, both the court and the solicitor should be 
slow to conclude that the childs understanding is sufficient? 


In Re H (a minor)(guardian ad litem: requirement) Booth J set a high standard for the 
level of understanding required by the courts: 


Participating as a party... means much more than instructing a solicitor as to his 
own views. The child enters the arena among other adult parties. He may give evi- 
dence and he may be cross-examined. He will hear other parties, including ın this 
case his parents, give evidence and be cross-examined. He must be able to give 
instructions. . . Thus the child is exposed and not protected . . . The child also will 
be bound to abide by the rules. . . including rules as to confidentiality.” 


Again, there is a tension between autonomy and welfare. In Re S the court put it 
this way: 


[C]bildren are human beings in their own nght with individual minds and wills, 
views and emotions, which should command serious attention. A child’s wishes are 
not to be discounted or dismissed simply because he is a child. He should be free to 
express them and decision-makers should listen. Second 1s the fact that a child is, 
after all, a child. The reason why the law is particularly solicitous ın protecting the 
interests of children ıs that they are liable to be vulnerable and impressionable, lack- 
ing the maturity to weigh the longer term against the shorter, lacking the insight to 
know how others will react in certain situations, lacking the experience to match 
the probable against the possible. . .*™ 


Judges thus tend to agree with government policy makers: children’s active parti- 
cipation in litigation and, in particular, the prospect of allowing them to run a 
case unmediated by the judgment of welfare professionals or other concerned 
adults is seen as being fraught with danger. Children, in the view of the courts, 
lack the capacity for reflection on self and others, they need to be shielded from 
their own inexperience and lack of judgment. They also need to be shielded from 
hurtful knowledge. 

However, in Re H (a minor)(guardian ad litem: requirement) the court seems to have 
come down on the side of autonomy. It considered it important that the 15-year 
old boy concerned be given the opportunity to present his case and the decision to 
allow him to do so should not be affected by welfare considerations.’ Signifi- 
cantly, in our view, the court went on to say, Unless H is able to put his case it is, 
I think, unlikely that he would accept any decision which was contrary to his 
wishes’.* This comment appears to acknowledge a need to secure the co-opera- 





153 [1994] 4 All ER 762, 765. This test was endorsed in Re N (Contact: Minor Seeking Leave to Defend and 
Removal of Guardian) [2003] 1 FLR 652 It reaffirms the view that children should not lightly be 
permitted to dispense with the guardian’ services and to bring applications on thar own behalf 

154 n 150 above, 448. 

155 n 153 above, 767. 

156 ibed. 
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tion of the young person. For if he rejected the decision of the court, this would, it 
is implicitly conceded, have consequences. It may well be that the consequences in 
the mind of the judge included the risk that any order of court would be resisted 
and so undermined. 

Overall, in Fortin’ opinion, the ways in which children’s wishes are at present 
conveyed to the court are fragmented and arbitrary’*” and, she says, legal changes 
have produced little real support’ for children.“ The changes that are supported 
by government, such as the ‘Parenting Plan, °? remain focused upon altering pri- 
vate and informal behaviour and apparently endorse the reluctance of the formal 
legal system to accommodate more decisively the active, responsible child. 

Nevertheless, while the childs means of making his or her wishes known to 
the court are circumscribed, there appears to be some flexibility, dependent upon 
the court’s construction of the childs welfare and his or her competence or ability 
to understand and reflect upon it. In any event, the child's co-operation both during 
and after the divorce and separation 1s seen as important for the smooth function- 
ing of the post~divorce family and judges, accordingly, consider it necessary on 
occasion to seek to persuade children, even younger children, of the benefits of 
contact. 


CHILDREN AS MORALLY RESPONSIBLE VICTIMS 


There may be a number of explanations for the (re)surgence of interest in children 
and childhood within the law, the psy’ professions, social science research and the 
field of policy-making. One of these seems to be that children constitute a parti- 
cular type of social problem in contemporary times, requiring a refocus of the 
regulatory and explanatory gaze upon them. This is not to say that childhood 
has not constituted a social problem historically, only that its nature has shifted 
somewhat. 

In the old children às becoming’ paradigm, the problem was centred around 
their potential citizenship and productivity, their futurity’’ Their development 
and moral socialization therefore required control and adequate guidance, usually 
by the family. John Bowlby’s maternal deprivation theory and Parsonian socia- 
lization theory captured perfectly the post-war political concern for humanitarian 








157 Fortin, n 134 above, 211. 

158 ibid, 210 

159 National Council of Voluntary Childcare Organisations, The Parenting Plan (London: LCD, 2002). 
This document advises parents that children need age-appropnate information and opportunities 
to express their views. They also need their views to be taken into account (2), particularly ın rela- 
tion to contact (3). ‘Above all, it states, discuss arrangements with your children and listen to their 
views (4) The Parenting Plan recommends communication between children and parents for 2 
number of reasons such as showing children that they are still important. One notable reason, 
however, 1s that ‘(clear communication will also help make the changes run as smoothly as pos- 
sible’ (4) 

160 R. Dingwall, J. Eekelaar and T. Murray, ‘Childhood as a Social problem: A Survey of the History 
of Legal Regulation’ (1984) 11J of Law and Society 207. 

161 CJ Childhood (London: Routledge, 1996). 

162 ibid. 
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intervention, moral surveillance and economic reconstruction. These theories 
‘gave [and continue to give] a scientific basis for concentrating policy attention 
both on the family as an institution and on individual family members in terms 
of allocating responsibility for the moral and mental health of children’.* Indeed, 
Hendrick contends, in the context of juvenile justice, that socialization continues 
to be ‘elevant to the modernisation project in the sense that [children] are... 
regarded as an investment in futurity’."© 

We are not suggesting, through this overview of the research literature, policy 
documents and the law, that a radical reconstruction of children and childhood is 
taking place. While the discourse is replete with references to the importance of 
communication with and listening to children, it does not mean that children are 
in the process of being elevated to the status of autonomous rights holders to the 
extent that they are able to litigate untrammelled by adult conceptions of welfare. 
Nor are we suggesting that they are endowed with agency in the sense of being 
empowered to shape moral or public policy agendas directly." We are not even 
suggesting that they are permitted in a formal or even, often, in a practical sense to 
make important decisions. What we do suggest, however, 1s that there is a new 
project in the making centring on the promotion of ‘citizenship’ and that children 
are being included in this project. In other words, in our view children are not 
seen simply as passive ‘vessels awaiting the correct input’ as Hendrick puts it 
Rather, they are now perceived to have a role to play ın ‘making a positive con- 
tribution to the community and to society’, and it 1s one they play immediately 
rather than in the future. 

More particularly, children have a role to play in shaping the post-separation 
family. Like their parents, they are expected to internalise the prevailing norms 
underlying the good post-separation family. Like their parents, they are expected 
to be open to information, education, therapeutic intervention and persuasion. 
And like their parents, they are expected to act on the advice and information 
offered to them. These expectations, along with the emphasis on the development 
by children of individual coping skills and their co-operation in implementing 
contact arrangements suggests also that, like their parents, they are capable of 
and therefore have responsibility for the building of ood post-separation 
families. 

While giving a voice to any previously disempowered or marginalised consti- 
tuency is important, and listening to children is long overdue, we must be alert to 
the discourse through which that voice is heard and interpreted. In this case, the 
discourses of rights, responsibility, education and welfare that dominate talk 
about the post-separation family fit in well with what has been termed a project 
to ‘remoralise’ the family. And in our view, this is a project to which children are 





163 J. Brannen, ‘Reconsidering Children and Childhood: Soaological and Policy Perspectives’ in 
E. Silva and C Smart (eds), The New Family? (London: Sage, 1999). 

164 Day Sclater and Piper, n 21 above, 140 

165 Hendrick, n 2 above, 243 and 253 

166 Children’s views and needs do inform policy, but always indirectly as interpreted by adults. 

167 Hendrick, n 2 above, 220 His comment was, however, made ın the context of education. 

168 DfES, n 21 above, paral 3 Reece (n 2 above) would describe this a post-iberal avic responsibility. 

169 Day Sclater and Piper, n 21 above 
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now expected to make a contribution. The aim of this enterprise is to encourage 
individual reflection, negotiation and autonomy within the family and to pro- 
mote responsible decision-making in favour of those arrangements that, it is 
thought, will lead to the best possible outcomes for children and for society. 
Responsibility for achieving these outcomes has for some time been privatised. 
Now this responsibility has also been extended to the young. Now all family 
members, adults and children, bear primary responsibility for easing the per- 
ceived ‘crisis’ of the family. 

The remoralisation project, it seems, allows for some form of resolution to the 
so-called rights versus welfare dilemma within family and child law. It legitimises 
both rights and welfare by appealing to children’ rights/responsibility as a device 
to promote the version of their welfare that is important for the ood’ post - 
separation family. By appealing to a form of (post-liberal) autonomy, any threat 
or potential threat to that family posed by unruly childish behaviour or 
unschooled decisions can be defused. The remoralisation project demands that 
children should not be given the opportunity of sabotaging arrangements that 
are, it is assumed, designed to promote their welfare. Provided they, like their 
parents, are educated and guided in the right direction so that they make the right’ 
decisions, the damage assumed to be caused by divorce or separation can be 
avoided or minimised. 

The nuclear family has long been accorded an idealised status and the good? 
post-separation family has been moulded in its image. In consequence, adherence 
to the model of the ‘bi-nuclear’ or separated but continuing family renders family 
breakdown safe(r). Information, education and therapeutic intervention aimed at 

ing all the family members to adopt this model enhances its legitimacy; it 
has, after all, the cachet of being the model that is freely chosen because it is best 
for everyone. That children have a role in the newly privatised remoralisation pro- 
ject further adds to its legitimacy while leaving relatively little to chance. Children 
are listened to and their participation is solicited. At the same time, the choices 
they are permitted to make are confined to those which are regarded as most 
likely to secure their own best interests. As Hendrick™ says, children as ‘being’ 
pose risks. They have to be shown the way. And the right’ way leads back to the 
child as object of concern, a vulnerable child whose welfare must be protected. 





170 Hendrick, n 2 above, 253. 
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Financing Services of General Economic Interest 
Erika Szyszczak* 





Services of general economic interest’ play an important role in the lives of the 
citizens of Europe. Increasingly such services have come under attack from the 
use of the competition and internal market law provisions of the EC Treaty, 
revealing that the European Union lacks a clear strategy to promote the role of 
such services in the new economy. Article 86(2) EC 1s one provision which allows 
for the mediation between traditional State duties towards citizens and the 
demands of competitive markets, Additionally, Article 16 EC recognises that such 
services have a role to play in the future constitutional shape of Europe and this is 
enhanced by the recognition of access to services of general economic interest as 
one of the fundamental rights of the EU in Article 36 of the Charter of Funda- 
mental Rights of the Union.? While of constitutional importance, neither provi- 
sion provides a legal base to develop the role of public services in Europe. The 
White Paper on services of general interest claims that such services “were also 
the subject of intense debate within the Convention on the future of Europe”? but 
the issue of competence in the area of services of general economic interest was not 
seen as a priority by the Convention on the Future of Europe. The Working Group 
on Social Europe could not agree on whether Article 16 EC should be amended to 
provide a legal base for EU level legislation on services of general economic interest* 
and the resulting amendment to Article 16 in the draft Treaty establishing a Con- 
stitution for Europe, Article II-6, emphasised that services of general interest were 
subject to European law but did not provide the legal means for the enactment of 
such laws, opening up the possibility that the EU could be in breach of its funda- 
mental duty to respect the role of such services in competitive markets in Europe. 
The EC Commission has used a soft law discourse to promote a more clearly 
defined working relationship between the aims of services of general economic 
interest and the operation of the internal market in order to secure a clearer under- 





* Centre for European Law and Integration, Law Faculty, University of Leicester 


1 This term is used to describe a myriad of services embracing “services of general interest”, “universal 
service obligations” and “public service obligations”. For a discussion of the various terms see EC 
Commussion, Green Paper on Services of General Interest COM (2003) 270 final, 21 May 2003 and Com- 
munication From the Commission to the European Parliament, The Council, The European Economic and Social 
Commitee and the Committee of the Regions White Paper on Services of Genem! Interest COM(2004) 34 
final, 12 May 2004. 

2 Now forming Article [1-36 of the draft Treaty establishing a Constitution for Europe The most 
recent draft of the Constitution can be found at http:/fuc.en/int/igcepdffen/04/cg00/ 
cg0086 en04 pdf. (Last visited 10 Sept. 2004) 

3 Supra ni, para 1. 

4 Final Report of Working Group XI on “Social Europe”, CONV 516/03. 
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standing of the constitutional foundations of the economic and political constitu- 
tion of Europe.” This process has been interrupted by a series of attacks upon the 
provision of services of general economic interest using Article 86 EC and the 
State Aid provisions, (Articles 87 and 88 EC) in the national courts. The issue of 
whether financing of services of general economic interest can, and should, be 
regulated at European level has been on the European political agenda through- 
out the 1990s but the sensitivity of the issue has stalled progress towards an accep- 
table regulatory regime.° 

Where the State finances activities which are not of an economic nature, for 
example, security, justice, social security and education,’ such activities are not 
caught by the EC ‘Treaty. But when the State finances activities of an economic 
nature the direct finance, or other benefits,® may be a State Aid which must be 
approved and monitored by the Commission. The Commission and the Eur- 
opean Court of Justice initially took the view that such payment (or advantage) 
for providing public services was compensation for providing the service, and 
where the payment (or advantage) was not excessive, it fell outside of the scope 
of the State Aid regime.” But the Commission and the European Courts have 
oscillated between a State Aid and a compensation approach. The ruling i in Alt- 
mark” could have heralded a new regulatory approach towards the provision and 
financing of services of general economic interest in Europe, settling differences 
of opinion between the Member States of the EU, the Commission, the Advo- 
cates General, the Court of First Instance (CFI) and the Court of Justice as to 
whether payments for public services are caught by the State Aid rules of the 
EC Treaty. 











A STATE AID OR A COMPENSATION APROACH? 
A State Aid approach 


The question of whether payments for public services can amount to State Aid 
arises because of the wide definition given to the concept of a State Aid by the 
European Courts and the focus upon the effects of a measure rather than its cate- 
gorisation by a Member State. But payment for public services are not always 








5 Commussion Communication on Services of Genenl Interest in Europe OJ 1996 C2813; Com- 
mission Communication on Services of General Interest in Europe OJ 2001 C174; Commission 
Report to the Laeken European Council, Services of General Interest COM (2001) 598 final. 


6 ee 
7 The Court and the Commussion stress that Member States are free to determine their public ser- 


vices. The question of whether such services are bound by the EC Treaty rules is essentually a ques- 
tion of Community law, see the White Paper, supra n 1, para 4.2. 

8 For example special tax, social security rules, State guarantees, special or exclustve rights, tanff 

averaging, contmbutions by market participants and solidanty based financing. 

9 C 2485 ADBHU [1985] ECR 531; Disposal of Cerman Waste Oils (1969) EC Bull IT 9/10 35-36. It 
may be hard to separate out State Aid from revenues earned by the undertaking supplying the 
service since in the light of the ruling in PeussenElektm such revenues would be deemed not to have 
come from State sources and would not be classified as State Aid (C~ [2001] ECR 1-2099) 

10 C-280/00 Altmark Thins GmbH and Regierungsproesidium Magdeburg v Altmark 
GmbH [2003] ECR 1-777. 
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easy to quantify according to market principles and the effect on trade between 
Member States and distortion of competition may be difficult to assess. 

The issue of the application of State Aid rules to public services was raised in 
the Spanish Banks case." In two later cases the Court of First Instance (CFI) took 
the view that finance for services of general economic interest fell within the 
ambit of the State Aid regime. This approach brings a number of procedural 
obligations for the Member States: existing State Aid must be monitored by the 
Commission, new State Aid cannot be implemented until it has notified, and, 
been approved by the Commission.” A failure to notify new State aid, or an 
attempt to implement the State Aid before approval of the aid has been received, 
renders the State Aid illegal Member States are under a duty to recover illegal 
State Aid, with interest, from the recipients of the aid. * 

A State Aid approach towards the financing of public services brings greater 
accountability and transparency to public finances and is in keeping with the 
approach taken by the Commission in the Transparency Directive towards open- 
ness in public finances.” This approach has consonance with the political commit- 
ment of the Member States in the Lisbon Process to reduce the amount of State Aid 
and moves towards greater use of horizontal State Aid.” For the Member States the 
move to a State Aid approach implied greater planning for the financing of public 
services and a time lag before such aid could be implemented. For the Commission 
it entailed a greater workload, but also the incentive to address the regulation of 
services of general economic interest in the internal market. 

A difficulty with the State Aid approach is the question of whether national 
courts may take into account Article 86(2) EC. If Article 86(2) EC does apply, 
should the measure be notified? Given the Commission’ central role in the regu- 
lation of State Aid the answer should be in the affirmative: the Commission 
should continue to assess the compatibility of ary State Aid with the internal mar- 
ket. In the Spanish Banks” case and in France v Commission’® the Court indicates 
that notification and compliance with the procedural State Aid rules is necessary 
but there are suggestions that the State Aid regime could be relaxed, allowing 
Member States to implement notified aid to providers of services of general inter- 
est, but not be subject to the standstill provisions.” 








11 C-387/92 Banco Exterior de España v Ayuntamiento de Valencia [1994] ECR I-877. 

12 T-106/95 FFSA [1997] ECR 1-229, T-46/97 SIC [2000] ECR 1-2125 

13 See Articles 87 and 88 EC and Regulanon 659/99, O.J L 83/1. Special rules exist for State Aid in the 
Accession States. 

H Article 4 (1),Regulation 659/99, Case C-390/98 HJ Banks & Co Ltd v Coal A uthority [2001] ECR. I- 
6117, para H. 

15 Commission Directive 80/723/EEC, OJ 1980 L 195/35, as amended by Directrve 85/41 YEEC OJ 
1984 L 229/20; Directrve IYMJEC O.J. 1993 L 254/16; Directive 2000/52/EC OJ 2000 1193/75 

16 Stockholm Presidency Conchsions 2001. The Conclusions agreed to the use of new forms of eco- 
nomic governance, particularly the use of a State Aid Score Board, as additional forms of monitor- 
ing the use of State Aid This fits with the governance tools of the internal market and the open 
method of co-ordination of using greater transparency, accountability, peer pressure and learning 
from best practice as new ways of enforcing and co-ordinating EU objectives. 

17 Above n iL 

18 C-332/98 [2000] ECR F- 4833, paras 27-32. 

19 Opimon of AG Tizrano in C-53/00 Ferring v ACOSS [2001] ECR 6639, Second Opinion of A G 
Léger, paras 70-73 in Altmark, supra n. 10. In the Commission’ White Paper, supra n 1, para 4.2. the 
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A compensation approach 


Where funds, or other advantages are granted by the State to compensate for costs 
derived from public service obligations the Court ruled that such payments (or 
advantages) are not State Aids. Ferring? concerned a tax exemption granted to 
wholesale distributors of pharmaceutical products. Council Directive 92/25/ 
EEC” allowed the Member States to impose public service obligations (pso) on 
wholesale distributors where public health requirements demanded this and the 
pso was proportionate to such requirements. To balance the pso French law 
imposed a tax on sales of medicinal products exempting wholesalers whom, it 
was argued, were at a competitive disadvantage when compared with outlets not 
under a duty to provide a pso (for example, pharmaceutical laboratories). A phar- 
maceutical company challenged the French tax, arguing that the special exemp- 
tion for the wholesalers providing a pso was a form of illegal State Aid. 

The Court of Justice, following the Opinion of AG Tizzano, took the view that 
a difference in treatment between undertakings did not automatically imply the 
existence of an advantage for the purposes of the definition of a State Aid under 
Article 87(1) EC. There was no advantage where the difference in treatment was 
justified by reasons relating to the logic of the Member State’ tax system. Sec- 
ondly, the Court found that the pharmaceutical wholesalers had to bear additional 
costs as a result of performing the pso. Provided that the tax on direct sales 
imposed upon the pharmaceutical laboratories was equivalent to the additional 
costs borne by the wholesalers there was no State Aid. The Court goes further 
than ABDHU™ by demanding that there is a necessary connection between the 
tax exemption and the additional costs incurred so that the wholesalers could not 
be deemed to enjoy any real advantage. This issue was to be determined by the 
national courts. 

Where the tax exemption (or, more generally, compensation provided for a pso) 
was in excess of the additional costs incurred to provide the pso then a particular 
undertaking could be enjoying an advantage which could be a State Aid. The issue 
then, was whether such aid could be justified by reference to Article 86(2) EC. 
Given that Article 86(2) EC is a derogation from fundamental EC Treaty obliga- 
tions it should be applied narrowly and according to the principle of proportion- 
ality. It is incumbent upon the Member State pleading Article 86(2) EC that the 
conditions for application of the Treaty provision are fulfilled.” While it is argu- 
able that the ECJ has taken a softer line on proportionality when interpreting 








Commission 1s proposing a de mimmis idea of exemptng small-scale public funding of undertak-~ 
ings entrusted with operation of services of general interest, exempting such funding from the 
obligation of prior notification, as long as ıt is proportionate to the actual costs of the services and 
certain thresholds are not exceeded. For larger-scale funding the Commission is undergoing a con- 
sultation process to create a Community framework for the criteria for assessment of such compen- 


20 C-53/00 io wares 6639. 
22 Supra n9 
23 These conditions have been set out by AG Léger in his Opinion in Case C-30999 Wouters and 


Others [2002] ECR 1-1577, paras 157-166 and also Case C-438/02 Åklagaren v Krister Hanner, Opi- 
nion of 25 May 2004, paras 135-144. 
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Article 86(2) EC** a Member State would have difficulty justifying how compen- 
sation in excess of the additional pso costs was necessary and proportionate. 


CRITICISMS OF A COMPENSATION APPROACH 


Despite the application of criteria to show why compensation was necessary to 
provide a pso the return to the compensation approach elicited a number of criti- 
cisms from some of the Advocates General. Advocate General Léger criticised the 
compensation approach in his first Opinion in Altmark on 19 March 2002. In his 
view there were flaws with the Ferring approach since it conflated the two step 
approach, which was required under State Aid rules, of first, categorising the 
measure, and secondly, looking to see if ıt could be justified. In Ferring, it was 
argued that the Court had focused upon the aims of the measure, not its effects A 
second criticism of Ferring was that 1t deprived Article 86(2) EC of its essential role 
of reconciling competing interests in the Community law framework since 
excess compensation for a pso would not satisfy the tests of necessity and propor- 
tionality. Thirdly, the compensation approach risked undermining the effective- 
ness of the Commission's supervisory powers in the field of State Aid. 

Disquiet with Ferring was expressed also by Advocate General Jacobs in his 
Opinion of 30 Apnl 2002 in GEMO” and by Advocate General Stix-Hackl in 
her Opinion of 7 November 2002 in Enirsorse.* Post-Ferring the Commission 
was rigorous in its scrutiny of financing of public services, referring to its Commu- 
nication on Services of General Economic the Commission took the view that 
a tax exemption in favour of joint stock companies established by Italian Munici- 
palities to provide a number of local services did not satisfy the principles of neu- 
trality and proportionality, did not assign specific pso providers or set out the 
amount of compensation and the net extra costs involved in providing a pso.” 
In another Decision involving Deutsche Post the Commission found that rebate 
scheme did not match the pso and was not necessary, thus finding that there was 
illegal State Aid.” 








24 This appears to be the case after the infringement actions ın Joined Cases C-157/94 Commission v 
Netherlands [1997] ECR 15699, Case C-158/94 Commission v Italy [1997] ECR 1-5789; C-~155/94 
Commission v Prince [1997] ECR 1-5815 and C-160/94 Commission v Spain [1997] ECR 1-5851 These 
cases can be viewed as extraordinary as they were infringement actions, concerning a sensitive sec- 
tor which the Member States were reluctant to open up for liberalisanon. Cf/L.M Sonano ‘How 
Proportionate Should Ann-Compentrve State Intervention Be? (2003) 28 ELRev 112; the debate 
in Germany, cited at fn 311n A Bartosch, ‘Clarification or Confusion? How to reconcile the EC's 
rulings in Altmark and Chronopost” Working Paper 02, dasf Working Paper Series, available at http.// 
www clasforg 

25 Case C-126/01 judgement of 20 November 2008 


28 An indication of the Commisnons’ strong feelings is to be found in an artide by a Commission 
offical which is cited at fn 6 of the Second Opinion of Advocate General Léger, 14 January 2003: 
D. Grespan, ‘An Example of the Application of State Aid Rules in the Utilines Sector in Italy’ 
(2002) 3 Competition Policy Newsletter 17. 

29 Commission Decision 2002/75HEC of 19 June 2002 on measures implemented by the Federal 
Republic of Germany for Deutsche Post AG, OJ. 2002 L 247/27 
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There are a number of other legal and economic criticisms which can be direc- 
ted against the compensation approach. In Ferring there is the assumption that the 
only advantage gained from payment for services of general economic interest is 
the financial one. This ignores the fact that a number of other direct and indirect, 
tangible and intangible benefits may accrue by taking on a pso. Commission 
Decisions and the Courts’ case law reveal problems in the liberalisation process 
where incumbents provide a pso alongside other commercial market activities.” 
For example, where there are common costs there may be risks of cross-subsidisa- 
tion between the finances of the pso and the commercial activities despite the 
requirements of the Transparency Directive for the separation of accounts. ™ There 
is the difficulty of separating out the fixed costs of providing commercial and pso 
activities and the extra, variable costs associated with providing the pso.* As a 
result the Commission has imposed stringent conditions upon Deutsche Post 
and the German Public Banks to ensure that any relationship between the com- 
mercial and pso operations are conducted at arms’ length.” 

A more fundamental criticism of the compensation approach is that the Court 
does not address the question of what would the market have provided in the 
absence of the tax exemption? This is a necessary question in order to estimate 
the need for a marginal subsidy to pay for the pso. In Ferring would the whole- 
salers have provided the service without the subsidy? 

There may be advantages in the financing of a pso which cannot be measured 
purely in financial terms. Taking on the extra pharmaceutical stocks in Ferring may 
have provided economies of scale. This in turn may increase or reinforce a domi- 
nant position. The reinforcement may be less tangible and hard to quantify 








30 The liberalisation of postal services is a good example, see below n 33. 

31 In 2000 the Commusnion amended the Transparency Directive requiring undertakings entrusted 
with a pso which were also exposed to competition to draw up separate accounts. But this obliga- 
tion does apply where the pso has been awarded through an open, transparent and non-ducnmr 
natory procurement procedure, Article 4(2) of Commission Directive 80/723/EEC of 25 June 1980 
on the transparency of financial relanons between Member States and Public Undertakings OJ. 
1980 L 195/35, amended by Directive 2000/52/EC of 26 July 2000 O.J. 2000 L 193/75. See P. Nico- 
laides, ‘Distortrve Effects of Compensatory Aid Measures: A Note on the Economics of the Fernng 
Judgment’ (2002) 6 ECLR 313, C Ruzra, The Financial Assistance Granted By Member States to 
Undertakings Entrusted With Operation of a Service of General Economic Interest’in A Biondi et 
al (eds), The Law of State Ald in the European Union (Oxford: OUP, 2003). Cf the German Landesban- 
ken cases where the “balance sheet effects” was used The unlimited guarantee to the psos reduced 
borrowing costs of the compettive operanons This would now be dealt with by the requirement 
for accounting segregation between the pso activities and commercial activites in Art. 2(d) of the 
‘Transparency Directive (Joined Cases T-228/99 and T-233/99 WestLB et al. v Commission [2003] 
ECRI I-435, C-20900 Commission v Germany [2002] ECR I-11695. 

32 In Fering there was no obligation to provide a unrversal service which 1s the requirement for the 
special treatment afforded to psos in the regulated liberalisation programmes of the EU. Thus there 
were advantages for the wholesalers to locate in, and supply, urban areas over rural areas. 

3 Commussion Decinon 2001/354/EC of 20 March 2001, O.J.L 125/27 See S. Moser, N. Pesaren and 
K. Soukup, ‘State Guarantees to German Public Banks. a New Step in the Enforcement of State Aid 
Discipline to Financial Services ın the Community’ (2002) 2 Competition Policy Newsletter 1. See 
also Commission Deanon 2002/180/EC Hays/La Poste O.J. 2002 161/32 where the Commussion 
found the French incumbent in breach of Article 82 EC where the reserved sector (pso) used per- 
suastve methods to force business to business customers for Hays’ DX service to change to La Poste’ 
DX service by threatening to withdraw preferential postal rates offered to such customers in the 
separate (reserved) Business to Consumer postal market. 
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immediately in purely financial terms but a commercial market position may be 
enhanced through the award of a pso merely by the association of the pso pro- 
ducts and services with the commercial activities of the provider, consumers iden- 
tifying a particular brand with certain qualities which can be trusted. The 
consumer may be induced, intentionally or unintentionally, to buy the commer- 
cial products and services as a result of the association with the pso. Admittedly 
poor performance in the provision of the pso may lead to the opposite behaviour. 

Altmark, decided by the Full Court, offered the opportunity to reconcile the 
different approaches. In his Opinion, AG Jacobs stresses that the issue at stake is 
the Commission’s supervisory role in the State Aid sphere. What is new in his 
Opinion is the context in which the discourse of the provision of services of gen- 
eral interest should take place, with the Advocate General pointing to the role of 
Article 16 EC and Article 36 of the Charter of Fundamental Rights of the EU. 
AG Jacobs argued that the polarisation of either a compensation approach or the 
State Aid approach was the not the correct solution. To him the crucial aspect is 
the link between the financing of the pso and the duties imposed. He argued that 
where the finance was intended as the quid pro quo for clearly defined psos the link 
between State finance and the pso was direct and manifest and then the compen- 
sation approach of Ferring should apply. But where the link between the State 
finance and the pso was not clearly defined then the State Aid approach of 
FFSA/SIC should apply. Examples of where this “third way” approach would 
resolve the polarisation approach is given in paragraph 125 of the Opinion where 
the SIC™ and FFSA” cases are contrasted with Altmark. 


ALTMARK 


Altmark concerned a bus company in Germany, Altmark Trans, which had 
received a subsidy from the German public authorities to operate a passenger bus 
service in the Stendal region. A competing bus company challenged the licences 
granted on the ground that Altmark Trans was not economically viable and 
would not survive in the competitive market without the public subsidy, which, 
the competitor argued, was a form of illegal State Aid.” Even though only local 
bus services were involved the Court ruled that trade between Member States 
could be affected given the liberalised transport market in the EU since 1995.” 

In a Non-Paper on Services of General Economic Interest the Commission?” remained 
neutral as to whether the Court should adopt the compensation approach offered 
by the Court of Justice, the State Aid approach offered by the CFI or the quid pro 
quo approach offered by AG Jacobs. The German and Spanish governments sup- 
ported the compensation approach but the Danish, French, UK and Netherlands’ 
governments opted for the quid quo pro approach. Against this lack of consensus 








34 Above n 12. 

35 Above n 12. 

36 The German authorities had chosen not to apply the sectoral rules, therefore the rendual EC State 
Aad rules came into play. 

37 Para 81. The Court's endorsement of the “no de minimis” approach 1s repeated in Joined Cases C-34/ 
Se ane ei aaa a a al ed a 

38 Issued in November 
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the Court opted for the compensation approach, citing ADBHU” and Ferring®’, 
but providing four conditions to be met: first, the recipient undertaking must 
actually have public service obligations to discharge which have been clearly 
defined; second, the parameters on the basis on which compensation is calculated 
must be established ın advance and in an objective and transparent manner, to 
avoid conferring an economic advantage which may favour the recipient under- 
taking over competing undertakings; third, the compensation must not exceed 
what is necessary to cover all or part of the costs incurred in the discharge of pub- 
lic service obligations, taking account the relevant receipts and the reasonable 
profit for discharging those obligations, finally, where there is no public tender- 
ing system to choose the public service provider, the level of compensation must 
be determined by an analysis of the costs which a typical undertaking, well run 
and adequately provided for to meet the necessary public service requirements, 
would have incurred in discharging those obligations, taking into account the 
relevant receipts and the reasonable profit for discharging the obligations. 

All four conditions must be satisfied for the measure to not constitute State 
Aid. The first condition follows established case law“ and the Commission’ soft 
law Communications.” The second condition introduces a new standard which 
is harder to satisfy than the use of Article 86(2) EC to justify State Aid for psos. 
Conditions 3 and 4 take a new direction in the financing of services of general 
interest and are not without difficulty in snterpretation and application.” Condi- 
tion 3 is a clarification of the proportionality rule used in the application of Arti- 
cle 86(2) EC. The fact that a pso may make a reasonable profit acts as an 
inducement for private sector undertakings to take on psos.** Condition 4 intro- 
duces a new bench-marking element into the assessment of the funding of psos. 


POSITIVE ASPECTS OFALTMARK 


Altmark can be judged in a positive light. It provides for greater transparency in the 
assignment of psos and greater legal certainty as to how the financing of psos 
should be assessed. The Court appears to be endorsing the EC Commission's reg- 
ulatory approach to the regulation of services of general economic interest. 

The fourth condition, excluding psos not awarded by procurement from State 
Aid rules also fits with Commission policy stated in it soft law communications® 





39 n 9 above 

40 n 20 above 

41 On condition 1, see Case 127/73 BRT v SABAM [1974] ECR 313, para 20; Case 66/86 Ahmed Saeed 
Flugreisen [1989] ECR. 803, para 55 

42 Seen land n 5 above 

43 But see the defence of Altmark by Bartosch, supra n 24, where he argues that the four criteria are no 
less problematic than the cnteria which have evolved in the application of Article 86(2) EC. 

44 This 1s 2 new element The idea was raised by the AG Lenz in ABDHU (supra n 9) but the ECJ did 
not rule on the point. 

45 Commission Decision of 22 March 1999, Case NN 70/98 Phoenix/ Kinderkanal Commission Deci- 
sion of 29 September, Case NN 88/98 BBC News 24, Report of the Commission to the Council of Minis- 
ters: Services of General Economic Interest in the Banking Sector of 17 June 1998, para 32; Commission 
Notice on Services of Genemi Interest O J. 2001 C 17. Presumably the Commusnion sees open tendering 
as a process of relieving the Commission of investigative work. 
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and the Transparency Directive“ This is a new departure and introduces not only 
a new form of benchmarking but also sends clear messages to the Commission 
and the Member States of the need for new approaches towards good governance 
in the operation of psos.”” 

Member States have some leeway and some autonomy in choosing a pso and 
how it is awarded and financed. The ruling allows the Member States to experi- 
ment with pso selection processes without having to notify and suspend the 
finance under the State Aid rules. This fourth condition also indicates that 
the Court is suggesting to the Commission that it should take a closer look at 
the efficiency of the way services of general economic interest are run. A negative 
aspect of this scrutiny process is that some psos could be under-funded in the 
future. What the Court seems to imply 1s that the Commission and the Member 
States should scrutinise the way in which some psos have been gold plated in the 
past without sufficient economic justification*® This is in line with the attitude 
taken towards the provision of universal obligations, a good example being the 
conditions set out in the Notice on the Postal Sector,” and the greater e mphasis 
being placed upon the evaluation of services of general economic interest. 


PROBLEMS WITH ALTMARK 


The ruling in Altmark can be squared with the political commitment towards 
greater transparency in State Aid processes post-Stockholm. Now all compensa- 
ble cost factors must be identified and costed before the pso is taken up. The ruling 
in Altmark, while resonating with the Commission’ Transparency Directive obli- 
gations, would also seem to go further than the Directives obligations in the need 
to establish in advance the criteria for financing 

The four criteria contain a number of vague phrases which may lead to more 
litigation as to their precise meaning, for example, the fourth condition raises 
many new questions involving legal and economic discussion.” An immediate 





46 See Commusnon EPIS E AE ae ee 

47 Complex public-private partnerships ın by tender are under scrutiny for the possibility of 
State Aid, for other examples see A Bartosch, The Relanonship Between Public Procurement and 
State Aid Surveillance: The Toughest Standards Applies” (2002) 39 CMLRev 551, 554—555 In a 
post-Altmark ruling the CFI was prepared to look behind a public tendenng privatisation process 
to examine 1f there was illegal State Aid Case T-157/01 Danske Busvognmend v Commission, judg- 
ment of 16 March 2004. 

48 Cf Commission Deamon of 12 March 2002 on the aid granted by Italy to Poste Italiane SpA (for- 
merty Ente Poste Italiane) O J. 2002 L282/29. 

3972 


50 Communication from the Commission’ A Methodological Note for the Horizontal Evaluation of Services of 
Genem! Bconomic Interest COM (2002) 331 final, 18 June 2002. The White Paper, supra n 1, at para 45, 
promised a first horizontal evaluation of services of general interest ın 2004 See Commussion Staff 
Working Paper Honzontal Evaluation of the Performance of Network Industnes Providing Ser- 
vices of General Economic Interest 2004 Report, SEC (2004) 866/L 

51 Supra n 5. Additionally the Commussion itself has gone further in its Deaasions against Deutsche 
Poste and the negonations with the German Banks discussed above, n 31 and n 33, demanding the 
structural separation of the commercial and pso activities. 

52 Cf for example, the discussion of the price to be paid fora service which is nota pso in the ruling by 
the CFI shortly after Altmark in Joined Cases T-116/01 and T-118/01 P&O Basropean Ferries (Vizcayaa) 
SA and Diputación Fol de zcaya v Commission judgement of 5 August 2003. 
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question is whether the Altmark ruling be reconciled with the ruling of the Court 
delivered just a couple of weeks earlier in Chronopost?™ In the latter judgment the 
Court annulled the judgment of the CFI on the ground that the private market 
investor test was an inappropriate test to use for an undertaking operating in a 
reserved sector. The Court criticised the CFI’s purely commercial approach, 
arguing that there was no market for the provision of services linked to a univer- 
sal postal network such as the one provided by La Poste. This would seem to be at 
odds with fourth criterion of Altmark which looks to a typical comparator under- 
taking well run and adequately provided for to assess the costs of providing the 
pso. This suggests some conceptual confusion as to how psos are to be provided in 
competitive markets. On the one hand Chronopost is suggesting that psos are sub- 
ject to special non-market rules, but on the other hand Altmark suggests that psos 
should not be given any special privileges when they have not been subject to a 
public tender. Bartosch™ provides a technical way of distinguishing the cases by 
arguing that Altmark is concerned with establishing how a general framework can be 
established to take compensation for psos out of the State Aid regime. In contrast 
in Chronopost there was no market as there was only one operator offering services 
linked to a universal postal network and thus there was no market to act as a 
benchmark for the services provided. 

Altmark respects the principle of subsidiarity, giving the Member States leeway 
in the organisation of their psos, but it is also prescriptive. Member States must 
adhere to a new set of regulatory criteria if they wish to take advantage of not 
having to notify measures to the Commission. 

A disappointing aspect of the Altmark ruling is its failure to address the legal 
situation where a Member State does not satisfy the four conditions. If the pso is 
efficient and performs below the costs projected it will be deemed to have had 
received State Aid. This does not provide incentives for the pso and could lead to 
under-finding of psos merely to avoid the procedural aspects of the State Aid pro- 
cedures. The Member State authorities may miscalculate costs, or there may be a 
change in the economic climate, or an emergency/crisis where the State has to 
intervene to ensure public services continue to exist. Presumably there is no 
relaxation in the State Aid procedures and the Member State is under an obliga- 
tion to notify the aid,™ suspend it and wait for Commission clearance. Altmark 
gives us no guidance on the justification of the State Aid, how Article 86(2) EC 
may apply” and whether, if there is litigation in the national court, Article 86(2) 











53 Joined Cases C-83/01 P, C-93/01 P and C-94/01P Chronopost SA, La Poste v Commission [2003] ECR. 
1-6993. Altmark 1s connstent with the Commussion investigation looking at the spill-over effects of 
funding 2 pso in TV2 Denmark OJ. 2003 C 59/2. The Commission argues that price dumping of 
advertising on a commercial market should be determined by reference to an “efficient” operator. 

54 See A Bartosch, supra n 24. 

55 In the Spanish case, cited above n 11 the Spanish government had argued that if the measure 
was a State Aid was there was still no duty to notify the aid under the normal procedures. In Case 
C-332/98 Pance v Commission (2000) ECR 1-4833 the Court indicates that notification and com- 
pliance with the procedural State Aid rules is necessary. Thus Article 86(2) EC has a more limited 
role to play in the second stage of the justification of a measure and this would seem to deny a role 
for a rule of reason 1n State Aid law for services of general economic interest. 

56 But if the if conditions 1 and 3 are not met there is no room for application of Article 86(2) EC The 
Court was generous in its interpretation of Article 86(2) EC in the infringement actions concern- 
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EC has direct effect. Advocate General Tizzano in Ferring” suggested that national 
judges could apply Article 86(2) EC. This idea is criticised by Rizza” who argues 
that such an approach would virtually nullify the procedural rules of the State Aid 
provisions in relation to psos. In contrast Advocate General Léger in Altmark” 
argued that the national courts should not have the power to apply Article 86(2) 
EC in State Aid assessments. 

Altmark does not provide guidance on the situation where the Member State 
departs from the parameters set in advance for the financing of the pso. For exam- 
ple, where there is an unexpected change in the economic situation, a crisis or a 
simple miscalculation of the parameters of how the pso should be financed. 
Presumably the State Aid procedures come into play. This not only makes the 
notification procedures cumbersome but can cause complicated problems where 
non-notified aid has been paid and becomes illegal with the consequent duty to 
be recovered from the recipient(s). Thus, the Altmark ruling leaves a number of 
unanswered questions which have not been answered by subsequent rulings® 
and the Commission has adopted a different approach in three Decisions taken 
post-Altmark on 15 October 2003." Exacerbating this uncertainty is the fact that 
the Altmark litigation put the Commission’ strategy towards creating a coherent 
normative framework for services of general interest on hold? and now the 
Commission is engaged in a tug of war battle with the Courts and the Member 
States to regain the upper hand in establishing a framework for the operation of 


services of general economic interest in Europe. 





ing the utilities sector cited above, n 20. But given the stern approach the Commission takes 
towards State Aid and the Member States commitments post-Stockholm to reduce the overall 
amount of State Aid we cannot take for granted the assumption that the case law of Article 86(2) 
EC will automatically apply. This view is reinforced ın the second Opinion of AG Léger in Altmark 
where he states that Article 86(2) EC should take direct effect in the national courts 

57 Supra n 20. 

58 Supra n 3L 

59 Supra n 10. 

60 See Case C-126)01 GEMO [2003] Supra n 25 and Joined Cases C-34/01 to C-38/01 Bninsorse Sp Av 
Ministero delle Finanze Supra n 26. 

61 Compensation grven to Italian, Portuguese and Spanish broadcasters was found not to meet the 
Altmark criteria and was deemed to be State Aid. But in so far as the compensation did not exceed 
the net additional costs of the pso it was justified under Article 86(2): EC Commusnon Press 
Release IP/03/1399. 

62 EC Commusnon, Services of Genem! Interest, COM (2003) 270 final, Brussels 21 May 2003, especially 
para 42 FINANCING OF SERVICES OF GENERAL INTEREST. Following Altmark the 
Commussion hedged its response by stating that it would produce a paper on the effects of the rul- 
ing, The European Parliament adopted a Resolution on the Green Paper on 13* January 2004. A 
“package” of measures has been prepared by DG competition compmsing of six texts: a draft Direc- 
tve of the Commussion amending Directive 80/723/EEC concerning transparency in financal 
relations between Member States and public undertakings, a Commussion Decision concerning 
the application of measures from Article 86 EC to State Aid in the form of compensation for public 
services, a Communication by the Commission concerning the application of measures from Art- 
cle 87 (1) EC to psos, 2 Community framework of State Aid ın the form of public service compen- 
sation, Communication drafts of the Commussion on State Aid of small amounts and those whose 
effect on intra~Community trade is minimal. The texts reveal an attempt at a package towards ser- 
vices of general interest but the White Paper of May 2004 (supra n 1) reveals that there us by no 
means consensus upon how the EU should move forward, and fragmentation 1s already evident 
in relation to special rules being considered for local services, transport and health services. 
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Identity Mistakes: A Missed Opportunity? 
Christopher Hare” 





One of the most intractable legal problems involves the situation where one con- 
tracting party is mistaken as to the other contracting party's identity. Virtually all 
of the cases, considering this issue, have involved the same facts: a rogue’ misre- 
presents his identity to a seller, in order to induce him to part with his goods, 
often against payment by means of a stolen cheque, and then sells the goods to 
an innocent third party, before disappearing. As the rogue is normally untrace- 
able, the seller will usually seek to recover the goods or their value from the third 
party. In such circumstances, the courts have had the unenviable task of deciding 
which of the two innocent parties should be entitled to keep the goods and which 
should bear the loss occasioned by the rogue’ fraud. That decision depends upon 
whether the effect of the sellers mistake is to prevent the formation of any con- 
tract with the rogue or whether that mistake merely entitles the seller to rescind 
an otherwise valid contract. If no contract is formed between the seller and the 
rogue, then the rogue will not acquire any title to the goods that he receives from 
the seller. The rogue, therefore, will be unable to pass title to those goods to a third 
party purchaser, no matter how innocent that person is: nemo dat quod non habet If, 
on the other hand, a contract does come into existence, even a voidable one, then 
the third party may be able to perfect his ttle to the goods received from the 
rogue, by relying upon a relevant exception to the nemo dat principle” 

The courts have, however, demonstrated little consistency in favouring one 
innocent party over the other and, as a result, have had to resort to increasingly 
fine distinctions in an attempt to reconcile the case-law. In the past, therefore, the 
position of the third party has depended upon the precise nature of the seller's 
mistake and the mechanics by which the rogues deception took place. The result- 
ing caseaw has been described by Brooke LJ as being in a sorry condition’? and 
by Sedley LJ as involving ‘illogical and sometimes barely perceptible distinctions 
... representing an unarticulated judicial policy on the incidence of loss between 
two innocent parties’.* In Shogun Finance Ltd v Hudson (‘Shogun Finance’) the House 
of Lords had the opportunity to bring order to this area." 





* Fellow & College Lecturer, Jesus College, Cambridge. 





1 Sale of Goods Act 1979, s 21 (1) For the application of the principle in the context of hire-purchase 
agreements see Helby v Matthews [1895] AC 471. 

2 323 

3 Shogun Finance Ltd v Hudson [2002] QB 834, 855 E-R 


4 ibid B42F-G. 
5 Shogun Finance Lid v Hudson [2004] 1 AC 919. 
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THE FACTS, ISSUES AND DECISION IN SHOGUN FINANCE 


The facts of Shogun Finance resemble the classic scenario referred to above. A 
rogue, claiming to be Mr. Patel, entered the premises of a car dealership and 
offered to purchase a ‘Mitsubishi Shogun’. In order to finance the purchase of the 
vehicle, the rogue signed a hire-purchase agreement with the claimant, Shogun 
Finance Ltd. The rogue entered into the agreement as Mr. Patel, presenting sup- 
porting documentation to prove his identity, and forged Mr. Patel’ signature. That 
agreement contained an offer and acceptance’ clause in the following terms: 


“You [the customer named overleaf] are offering to make a legal agreement by sign- 
ing this document. We [the creditor] can reject your offer, or accept it by signing ıt 
ourselves’. 


Upon the claimant accepting the application for financing, the dealer delivered 
the vehicle to the rogue, who subsequently sold it to the defendant, Mr. Hudson. 
The rogue disappeared and no payments were made to the claimant, which sued 
the defendant for the conversion of the vehicle and sought its delivery up or, alter- 
natively, damages representing its value. The defendant argued that the claimant 
no longer had the requisite title to sue in conversion, since he had acquired good 
title to the vehicle pursuant to section 27 of the Hire Purchase Act 1964 (“HPA 
1964’).© The issue before the courts was whether this section provided a defence 
to the conversion claim. This defence would only apply, however, if a hire-pur- 
chase agreement had been formed between the finance company and the rogue, 
pursuant to which the vehicle had been bailed to the rogue, as debtor. At first 
instance, the assistant recorder held that, as there was no such agreement, the 
defendant could not avail himself of the statutory protection. This decision was 
upheld by a majority of the Court of Appeal (Dyson and Brooke LJ}, with Sedley 
LJ dissenting) and by a majority of the House of Lords (Lords Phillips, Hobhouse 
and Walker). Their Lordships held that, as the hire-purchase agreement had been 
reduced to writing, the parties to that agreement fell to be determined by a process 
of construction alone. Consequently, as the written agreement purported to be 
with Mr. Patel, there was no agreement with the rogue. The claimant, therefore, 
could recover the vehicle. In contrast, Lords Millett and Nicholls held that, 
viewed objectively, the dealings between the claimant and the rogue had led to 
the formation of an agreement between them, albeit that the agreement was void- 
able on the ground that it had been induced by the rogue’ fraudulent misrepre- 
sentation as to his identity. According to this approach, the defendant was entitled 
to retain the vehicle. 





6 As substituted by Consumer Credit Act 19M, s 192(3)(a), Sched 4, para 22. The secnon provides: 
‘where a motor vehicle has been bailed. . under a hire-purchase agreement or has been agreed to 
be sold under a conditional sale agreement, and, before the property in the vehicle has become 
vested in the debtor, he disposes of the vehicle to another person.. where the dispontion ... is 
to a private purchaser, and he 1s a purchaser of the motor vehicle in good faith, without notice of 
the hire purchase or conditional sale agreement . . . that dispomtion shall have effect as if the cred- 
itor’s title to the vehicle has been vested in the debtor immediately before the disposition’. 
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A DOCTRINE OF UNILATERAL MISTAKE? 


Shogun Finance raises an important issue relating to the taxonomy of the doctrine 
of mistake in English law. Whilst it now seems clear that English law does recog- 

nise a doctrine of contractual mistake, it is extremely narrow in scope. It has been 
held that the doctrine can operate to render a contract void, if both contracting 
parties, neither of whom is at fault, have contracted on the basis of a shared mista- 
ken assumption, the non-existence of which makes the contract impossible to per- 
form.’ It remains unclear, however, whether the doctrine of contractual mistake 
extends beyond situations of common mistake®, to include situations where only 
one party is mistaken, whether as to the terms of the agreement or the identity 
of the other contracting party. Whilst there are undoubtedly cases where the courts 
have granted relief to one party in such circumstances,” it is not certain whether 
such relief has resulted from the operation ofa unified doctrine of mustake or from 
the application of other contractual principles. An example of the former approach 
can be found in French law, which certainly accepts that its doctrine of mistake is 
sufficiently wide to include mistakes as to the person” and a number of authorities 
have given the doctrine a similarly wide scope in English law.” Equally, there are 





7 Belly Lever Bros [1932] AC 161, The Great Peace [2002] 3 WLR. 1617. 

8 The term common mistake is used to refer to the sttuation where both parties make the same mistake. 
This 1s used in preference to the term mutual mistake, which deals with the situation where both 
parties are mistaken, but do not necessarily make the same mistake. An example would be where 
the parties are at cross~purposes: see Raffles v Wichelhaus (1864) 2 H&C 906. For the distinction 
between common and mutual mistakes see M FPurmston, Cheshire, Fifoot & Purmstons Law of Contract 
(London. Butterworths, 14" ed, 2001), 252-253; E. McKendrick, Contract Law- Text, Cases & Materi- 
als (Oxford: Oxford U P, 2003), 56L See also G. C Cheshire, ‘Mistake as Affecting Contractual 
Consent’ (1944) 60 LQR 175. 

9 Por relief in relation to unilateral mistakes as to the terms of the agreement: see Smith v Hughes 
(1870-1) LR. 6 QB 597, Scriven Bros & Co v Hindley & Co [1913] 3 KB 564, Hartog v Colin & Shields 
[1939] 3 All ER 566. For relief in relation to unilateral mistakes as to the identity of the other con- 
tracting party see inter aha Cundy v Lindsay (1878) 3 App Cas 459, Phillips v Brooks Ltd [1919] 2 KB 
243, Lake v Simmons [1927] AC 487; Ingram v Little [1961] 1 QB 31; Lewis v Avery [1972] 1 QB 198. 

10 Code Civil, Art 1110, 2° alinéa provides. ‘[L’erreur] nest point une cause de nullité, lorsqu’elle ne 
tombe que sur la personne avec laquelle on a intention de contracter, 4 moins que la considération 
de cette personne ne soit la cause principale de la convention’. A mistake as to the person will, there- 
fore, be a ground of nullity when ‘the consideration of the person was the principal cause of the 
agreement’: H. Beale, A. Hartkamp, H Kotz and D. Tallon, Cases, Materials and Text on Contact 
Law (Hart, 2002), 366. 

11 A number of older authonties, influenced by Pothier, Traité des Obligations, PIc1s1 Art. M §1 para. 
19, held that a contract would be void for mistake ‘whenever the consideration of the person with 
whom I am willing to contract enters as an element into the contract which I am willing to make’: 
Smith v Wheatcroft (1878) LR. 9 Ch D 223, 230; Gordon v Street [1899] 2 QB 641; Sowler v Potter [1939] 4 
All ER 478. Such a wide approach has largely been discredited: Lewis v Avery [1972] 1 QB 198, 
206D-F The question of whether Pothier'’s views reflect English law has attracted considerable aca- 
demic debate A.L. Goodhart, ‘Mistake as to Identity in Contract’ (1941) 57 LQR 228; J.F Wilson, 
‘Identity in Contract and the Pothier Fallacy (1954) 17 MLR 515 J. Unger, Identity in Contract and 
Mr Wilson’ Fallacy’ (1955) 18 MLR 259, J.C Smith and J.A C. Thomas, Pothier and the Three Doty’ 
(1957) 20 MLR. 38 There are some more modem authorities which accept that the scope of the 
doctrine of mistake is sufficiently wide to indude mistakes as to the person: Solle v Butcher [1950] 1 
KB 671, 692-3, Ingrım v Little [1961] 1 QB 31, 67. The doctrine recognised by these decisions is nar- 
rower ın scope than the doctrine recognised in earlier decisions and only renders the contract vord- 
able. 
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textbooks,” which include unilateral mistakes within their treatment of the topic 
of mistake. 

It has, however, been convincingly argued that problems involving unilateral 
mistakes can be adequately solved by simply applying the established principles 
governing the formation of contracts.” According to these principles, the exis- 
tence and terms of a contract depend upon whether there is coincidence of offer 
and acceptance, when the parties’ dealings are viewed in an objective manner. In a 
similar fashion, the identity of the parties to the contract may be determined, by 
ascertaining objectively the persons to whom the offer and acceptance were direc- 
ted. Professor Treitel has termed this the offer and acceptance’ theory. The House 
adopted this theory in Shogun Finance. Lord Walker stated: 


“The other general point is that (in agreement, I think, with all your Lordships) I 
regard the issue in this appeal as essentially a problem about offer and acceptance; 
and ın determining whether or not a contract has been formed by offer and accep- 
tance, the court adopts an objective approach, and does not enquire into what either 
party actually intended, but the effect, objectively assessed of what they said or 
wrote. 


According to this view, therefore, once the parties to the agreement have been 
determined in this objective manner, there would appear to be no further role 
for the doctrine of mistake to play.” Despite agreeing with this approach, Lord 
Millett nevertheless appeared to recognize a continuing, albeit residual, role for 
the doctrine of mistake in this context: 


‘In my opinion, once one accepts that there are two questions involved: (i) did a 
contract come into existence at all? and (ii) if so was the contract vitiated by fraud 
or mistake? there 18 only one principled conclusion. Whatever the medium of com- 
munication, 2 contract comes into existence if, on an objective appraisal of the facts, 
there is sufficient correlation between offer and acceptance to make it possible to say 
that the umpostor'’s offer has been accepted by the person to whom it was addressed 
... Provided that the offer is made to him, then whether his acceptance of the offer 
is obtained by deception or mistake, and whether his mistake is as to the identity of the offeror 
Ce the transaction should result in a contract, albeit one which is 
voidable’ [My emphasis] 





12 M. Purmston, Cheshire, Pifoot & Furmstons Law of Contract (London: Butterworths, 14" ed, 2000, 
ZM-280; J. Beatson, Ansons Law of Contact (Oxford: Oxford U P, 28% ed, 2002), 326-332, G. H. 
Treitel, The Law of Contract (London: Sweet & Maxwell, 11% ed, 2003) ("Treste?’), 298-303; Chitty on 
Contracts (London: Sweet & Maxwell, 29 ed, 2004) (‘Chitty’), 409-416. Contrast the approach 
adopted by J] C. Smith, Smith & Thomas A Casebook on Contaxt (London: Sweet & Maxwell, 11% 
ed, 2000), 165-185; H G. Beale, W. D. Bishop and M P. Purmston, Comtasct’ Cases and Materials 
(London: Butterworths, 4% ed, 2001), 313~319 This divergence ın the treatment of the doctrine of 
mustake by textbook writes 1s noted by D. Fnedmann, “The Objective Pnnaple and Mistake and 
Involuntanness in Contract and Resttutior (2003) 119 LQR 68, 92. 

13 C.J. Slade,"The Myth of Mistake in Contract’ Bea ni S50 Fe) C Smith, ‘Contracts — 
Mistake, Frustration and Implied Terms’ (1994) 110 LQR 400, 405, 408-409 

M Treitel, 309-310, 

15 n 5 above, 978H. 

16 J. C Smith, Contracts — Mistake, Frustration and Implied Terms’ (1994) 110 LQR 400, 408 

T n5 above, 93E-F SeeJ. C Hall, New Developments in Mistake of Identity’ [1961] CL] 86 
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Once one accepts that the problem of mistaken identity may be adequately solved 
by applying the ‘offer and acceptance’ theory, there are several reasons why we 
should reject Lord Millett’s suggestion of a continuing role for the doctrine of 
mistake. First, as virtually all of the mistaken identity cases have involved an active 
misrepresentation by one party as to his identity, it may be doubted whether there 
is any need or scope for the operation of a doctrine of mistake. The doctrine of 
misrepresentation can provide all the necessary relief. Admittedly, there are a few 
cases where the mistake as to the other party’s identity has not been induced by 
that party. In these situations, however, the courts have been content sumply to 
assess objectively whether the parties ever reached agreement, without reference 
to any doctrine of mistake.” Indeed, there are strong arguments of commercial 
certainty, which justify the courts in refusing to relieve a party from the conse- 
quences of his own folly, when that has not been induced by another. The only 
exception to this position appears to be when one party has tried to ‘snatch at a 
bargain’, by taking advantage of the other party’s mistake in an unconscionable 
manner. Even in these circumstances, however, the courts have provided relief 
to the mistaken party by simply abandoning the objective approach to contractual 
formation, thereby preventing the party, who is acting unconscionably, from 
relying upon the appearance of agreement. This has been achieved without need- 
ing to have recourse to the principles of an independent doctrine of mistake.” 
Secondly, it is dificult to identify the requirements that must be satisfied before 
Lord Millett’s suggested doctrine will operate, since his Lordship provided no 
guidance in this respect. It has been suggested that a unilateral mistake must be 
fundamental and operative and must induce the agreement, before it will have 
any effect.” These requirements, however, have not been universally accepted by 
textbook writers and received no further endorsement in Shogun Finance. 
Thirdly, if as Lord Millett suggested, a unilateral mistake rendered a contract 
voidable, rather than void, then such mistakes would sit uneasily within a unified 
doctrine of mistake. At least in relation to common mistakes, the doctrine oper- 
ates to render the transaction absolutely void and attempts to introduce equitable 
notions into this area have been rejected.” If a unified doctrine of mistake is to 
operate in a consistent manner, the same approach should be adopted in relation 
to unilateral mistakes.” It is to be hoped, therefore, that Shogun Finance's endorse- 





18 Boulton v Jones (1957) 2 H&N 564, Centrovincial Estates v Merchant Investors Assurance Co [1983] Com 
LR 158; Hector v Lyons (1988) 58 P&CR 156. 

19 Smith v Hughes (1870-1) LR 6 QB 597, Scriven Bros & Cov Hindley & Co [1913] 3 KB 564; Hartog v 
Colin & Shields [1939] 3 All ER 566, OT Africa Line Lad v Vickers plc [1996] 1 Lloyds Rep 700, 703. See 
also Champion Investments Ltd v Ahmed [2004] All ER (D) 28 (Aug). 

20 Treitel, 298. 

21 The Great Peace [2002] 3 WLR 1617, doubting Solle v Butcher [1950] 1 KB 671. As to the issue of pre- 
cedent raised by these cases: see S B. Midwinter, The Great Peace and Precedent’ (2003) 119 LOR. 
180. Recent decisions appear to have preferred The Great Peace decision: see Shamil Bank of Bahrain v 
Beximeo [2004] 2 Lloyds Rep 1; Brennan v Bolt Burden (a firm) [2004] EWCA Civ 1017, EIC Services Lid 


Phipps = EWCA Civ 1069. 

2 i e courts appear to have accepted that a unilateral mistake might be 2 ground for with- 
holding an order for specific performance (see Webster v Cecil (1861) 30 Beav 62, Templin v James (1880) 
15 Ch D 215) or a ground for ordering the rectification of a written agreement (see Roberts & Co Ltd 
v Leicestershire CC [1961] Ch 555, Riverplate Properties Ltd v Paul [1975] Ch 133), there is hmited support 
for a unilateral mistake operating as a ground for the rescission of 2 contract which is otherwise 
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ment of the offer and acceptance’ theory will finally settle the theoretical debate 
concerning unilateral mistakes. 


DEALINGS ‘INTER PRAESENTES’ V DEALINGS ‘INTER ABSENTES’ 


Whilst broadly agreeing on the theoretical approach to be adopted, their Lord- 
ships were divided upon the applicable legal principles. According to the pre~Sho- 
gun Finance case-law, the existence of a contract between the claimant and the 
rogue depended upon whether those parties had dealt with each other face-to- 
face (inter praesentes) or whether they had dealt with each other by correspondence 
(inter absentes). The source of this distinction is the House of Lords’ decision in 
Cundy v Lindsay (‘Cundy’). ” In this case, Blenkarn placed an order ın writing for 
a number of handkerchiefs and signed the order so that it appeared to emanate 
from the respectable firm, Blenkiron & Co. Upon delivery, Blenkarn sold the 
goods to a bona fide purchaser, Cundy. As Blenkarn subsequently became untrace- 
able, Lindsay brought a claim in conversion against Cundy. The issue was whether 
the claimant had the requisite title to sustain such an action. The House of Lords 
held that the claimant had retained the title to the handkerchiefs, as there was no 
contract pursuant to which that title had ever passed to the rogue. As Lord Cairns 
LC stated: 


‘Now, my Lords, stating the matter shortly in that way, I ask the question, how is it 
possible to imagine that in that state of things any contract could have ansen 
between [Lindsay] and Blenkam, the dishonest man? Of him they knew nothing, 
and of him they never thought. With him they never intended to deal Their minds 
never, even for an instant of time rested upon him, and as between him and them 
there was no consensus of mind which could lead to any agreement or any contract 
whatever’™ 


His Lordship concluded that, as the entity referred to in the correspondence was 
Blenkiron rather than Blenkarn, it was with that entity alone that the claimant 
had intended to contract. Whilst agreeing with Lord Cairns, Lords Hatherley 
and Penzance left open the question whether they would have reached the same 
conclusion if Lindsay and Blenkarn had dealt with each other inter praesentes, 
rather than by correspondence. This point was clarified in Phillips v Brooks Ltd 
(‘Phillips)*. In this case, a rogue sought to purchase jewellery from the claimant. 
When it came to the matter of payment, the rogue claimed to be ‘Sir George Bul- 
lough’ and the claimant accepted a cheque, which was subsequently dishonoured. 
The rogue subsequently pledged the goods to an innocent third party. HorridgeJ 
held that, as the dealings between the claimant and the rogue were inter praesentes, 





valid according to common law pnnaples: see Torance v Bolton (1872) LR Ch App 118 (explicable as 
a case of misrepresentation) and Solle v Butcher [1950] 1 KB 671 (now doubted in The Great Peace 
[2002] 3 WLR 1617). Contrast, however, the position in Australia: Taylor v Johnson (1983) 151 CLR. 
422. 

23 (1878) 3 App Cas 459. 

24 ibid 465, 

25 [1919] 2 KB 243. 
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there was a rebuttable presumption that the claimant intended to contract with 
the person standing before him, howsoever he identified himself As a result, 
there was a contract with the rogue, albeit voidable, pursuant to which the third 
party acquired good title to the jewellery. The existence of such a presumption has 
been confirmed by later decisions.** 

Unfortunately, this distinction, whilst straightforward enough to state in prin- 
ciple, has become extremely difficult to apply because of subsequent decisions. On 
the one hand, the courts have been inconsistent in their approach to dealings inter 
absentes. In King’s Norton Metal Co Ltd v Edridge, Merrett & Co Ltd a certain Wallis, 
who had ordered goods from the claimant, under the alias of Hallam & Co’, sold 
the goods to an innocent third party without paying the claimant. The Court of 
Appeal held that, despite the transaction being concluded by correspondence, the 
claimant had intended to contract with the entity writing the letter and had only 
been mistaken as to whether that entity was solvent and respectable.” The court 
distinguished Cundy on the ground that, as the mistake only related to the attri- 
butes rather than to the identity of the other contracting party, the contract was 
voidable rather than void. 

On the other hand, the presumption established in Phillips has been equally 
inconsistently applied to dealings inter presentes. In Lake v Simmons (‘Lake’)? a 
woman, claiming to be the wife of “Van der Borgh’ persuaded the claimant, a jew- 
eller, to let her have two pearl necklets on inspection and promptly disappeared 
with them. The claimant sought to recover the value of the necklets under his 
Lloyds insurance policy, but this excluded claims involving theft by a customer of 
goods entrusted to him. Whether the lady could be termed a customer of the clai- 
mant depended upon whether the claimant’ mistake as to her identity prevented 
any contract arising between them. Lord Haldane distinguished Phillips on the 
ground that the rogue’ misrepresentation in that case had only been made after the 
conclusion of the sale contract in order to induce the claimant to accept payment by 
cheque. His Lordship, therefore, applied Cundy despite the case before him 





26 Dennant v Skinner [1948] 2 KB 164, 169-170; Lewis v Avery [1972] 1 QB 198, 207. 

27 (1897) 4 TLR 98. 

28 A further distinction that appears to have been recognised 1s between the situation where A con- 
tacts with B believing him to be C and the situation where A contracts with B, believing hım not 
to be B. In the first situation, the effect of the mistake turned upon whether C was an identifiable 
third party. If he was then the contract was void (Cindy v Lindsay (1878) 3 App Cas 459), if he was 
not then the contract was merely voidable (Kings Norton Metal Co Ltd v Edridge, Merrett & Co Ltd 
(1897) 14 TLR 98) In the second situation, however, the contract would always be void: see Sowler 
v Potter [1939] 4 All ER 478 It is submitted that these two situations should really be dealt with in 
the same way. Indeed, the correctness of the decision in Sower v Potter has been doubted both judi- 
cially (Gallie v Lee [1969] 2 Ch 17, 33; Lewis v Avery [1972] 1 QB 198, 206E-F) and extra-sudically 
(ALL. Goodhart, ‘Mistake as to Identity in Contract’ (1941) 57 LQR 228). The only other decisions 
which appear to reach the same conclusion as Souder provide weak support for the proposition that 
a contract with B, in the belief that he is not B, is void: see Gordon v Steet [1899] 2 QB 641; Said v 
Butt [1920] 3 KB 497. In particular, Lord Millett in Shogun Finance explained the decision in Said v 
Butt as one involving an application of the principle that an undisclosed prinapal cannot intervene 
when the nature or terms ofa contract demonstrate an intention to contract with the agent person- 
ally: n 5 above, 995D-H. 

29 [1927] AC 487. 
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involving dealings inter pmesentes.© Similarly in Ingram v Little (‘Ingrant)”, which 
involved a misrepresentation as to the purchasers identity in order to induce the 
vendors to part with a vehicle as against payment by cheque, Pearce and Sellers LJ 
considered that the importance attached to the purchaser’ identity by the vendors 
meant that the inter pmesentes presumption was rebutted and no contract, therefore, 
came into existence. The same conclusion was reached in Midland Bank ple v Brown 
Shipley & Co Ltd where Waller J held that dealings inter pmesentes with a person, who 
was a mere messenger, did not attract the operation of the presumption. 7 








DID SHOGUN FINANCE INVOLVE DEALINGS INTER PRAESENTES”? 


Against this confused legal background, the defendant in Shogun Finance argued 
that the dealings between the claimant and the rogue were inter pmesentes, as they 
had dealt with each other through the agency of the dealer, so that they were 
presumed to have contracted with one another. A majority rejected this argu- 
ment. Lord Hobhouse held that the answer to the question required an analysis 
of the proper role of the dealer ın a hire-purchase transaction. His Lordship was of 
the view that a dealer did not generally act as the agent of the finance company in 
its dealings with a customer, but rather as a facilitator or conduit through which 
the information passed between the customer and the finance company.” This 
reasoning, with which Lord Walker expressly agreed,” is consistent with the 
majority decision of the House in Branwhite v Worcester Works Finance Ltd” Lord 
Phillips also accepted that, although there were some personal dealings through 
the medium of the dealer, the claimant and the rogue essentially dealt with each 
other in writing” This conclusion is certainly consistent with the offer and 
acceptance clause’ in the hire-purchase agreement, which appeared to preclude 
the formation of the agreement by any means other than the signature of the 
finance company itself. This approach, however, has disadvantages. Most signifi- 
cantly, the majority simply preserved the status quo, by neither challenging nor 
justifying the distinction between dealings inter praesentes and dealings inter 
absentes. Their Lordships, similarly, did not question the validity of the distinction 
between a mistake as to a persons identity and as to his attributes. Having, there- 
fore, concluded that the dealings were not inter praesentes, their Lordships applied 
the principles applicable to dealings inter absentes, which will be considered below. 





30 In Ingum v Little [1961] 1 QB 31, 73, Devlin LJ held that Viscount Sumner, Lord Atkinson and Lord 
Blanesburgh, with Lord Wrenbury concurring, disposed of the appeal upon the construction of 
oe insurance policy alone and did not support Lord Haldane’ conclusions 

31 

32 [1991] 1 Lloyds Rep 576. 

33 15 above, 945R Neither Lord Nicholls nor Lord Millett challenged this analysis of the dealer’ role 
in a standard hire-purchase transaction. 

34 ibid 981H. 

35 [1969] 1 AC 552, 572-3, 578-80. Lords Morns and Upjohn (Lord Guest concurring) accepted that a 
dealer, in a hire-purchase transaction, might act as an agent on an ad hoc basis ın relation to the 
performance of specific tasks, such as delrvering the vehicle, but that such an ad hoc agency would 
not be rmplied in the absence of clear documentary evidence to that effect. See also Menantile Credit 
Co Ltd v Hamblin [1965] 2 QB 242, 269. 

36 n 5 above, 977D 
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THE MINORITY’S NOVEL APPROACH 


In contrast, Lords Millett and Nicholls concluded that a contract existed between 
the claimant and the rogue, by refusing to preserve these established distinctions. 
There are a number of aspects to this approach. First, the minority held that the 
courts’ approach to dealings inter praesentes should be extended to all forms of deal- 
ing, including dealings inter absentes. According to this extended presumption, a 
person would be presumed to have contracted with the person with whom he 
had physically dealt, regardless of the precise mode of communication used by 
the parties. The advantage of this approach is that it would enable the court to 
focus on the substance of the dealings between the parties, rather than upon the 
overly formalistic issue of identifying the legal category into which those dealings 
fit” The dubious nature of a distinction, which turns upon the precise method of 
communication used, becomes apparent when one seeks to apply that distinction 
to a contract concluded, for example, by tele-visual link, by telephone, by e-mail 
or by means of an ‘instant messaging’ service. It is clear that the distinction does 
not easily accommodate new forms of technology. Although Lord Hobhouse, for 
the majority, did not consider it necessary to suggest a solution to these problems, 
Lord Walker attempted to provide a workable test, which was approved by Lord 
Phillips. According to this test, if the parties are in contact with one another, 
whether by sight or hearing, then the dealings should be classed as inter praesentes.® 
Whilst this test can accommodate the situation where the parties have contracted 
by telephone, it would not readily provide a solution when dealings have been via 
an ‘instant messaging’ service or when the parties’ dealings have involved several 
methods of communication. Shogun Finance itself provides an example of this dif- 
ficulty, as the dealings between the claimant and the rogue, via the dealer, were 
partly by telephone and partly by fax. It is suggested that these difficulties of appli- 
cation justify abandoning the inter pmesentes/inter absentes distinction. 

Secondly, Lord Millett advocated abandoning the distinction between mis- 
takes as to identity and mistakes as to attributes.” This has been referred to as a 
‘distinction without a difference“? and the difficulty of drawing this distinction is 
demonstrated by Shogun Finance itself. It is arguable that Mr. Patef’s identity was of 
fundamental importance to the claimant, since it would not have contemplated 
contracting with him, until it had taken steps to confirm it. In reality, however, 
the verification of Mr. Patel’s identity was only important to the claimant insofar 
as it demonstrated that Mr. Patel was a creditworthy individual. In the past, how- 
ever, the courts have considered a persons creditworthiness to be nothing more 
than one of their attributes.“ It is, therefore, not immediately clear how the mis- 
take in Shogun Finance should be categorised. Given the evident difficulty and 








37 ibid 938H, Lord Nicholls questioned why the consequences of credit card fraud should alter accord- 
ing to whether the card is used to purchase goods over the internet, over the phone or in person. 

38 ibid 960F-G. 

39 His Lordship suggested selecting ‘those aspects of the offeror’ identity which are material ın caus- 
ing the other to accept the offer’: n 5 above, 951H. 

40 Lewis v Avery [1972] 1 QB 198, 206H. 

41 King’s Norton Metal Co Ltd v Bdridge, Merrett & Co Ltd (1897) 14 TLR. 98; Ingram v Little 1961] 1 QB 31, 
68; Lewis v Avery [1972] 1 QB 198, 209C-D. 
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inherent subjectivity of distinguishing between a person's identity and their attri- 
butes, it would surely be better to abandon such a distinction and remove the need 
to engage in such a sterile classification exercise. 

Thirdly, an important consequence of abandoning these distinctions, in favour 
of a generally applicable presumption, is that the courts would be more likely to 
conclude that a contract has been formed between the seller and the rogue. Inno- 
cent third parties, therefore, would be afforded a much greater level of protection 
than they currently have, as their position depends upon matters over which they 
have absolutely no control, such as the nature of the original owner's mistake and 
the means by which the original contract was concluded. Maximising the protec- 
tion afforded to innocent third parties would clearly accord with the legislative 
intent underlying section 27 of the HPA 1964 and would accord with the legisla- 
tive position in other jurisdictions, such as under s. 2-403 of the American Uni- 
form Commercial Code.” 

Finally, the minority’ approach would lead to greater consistency in English 
contract law. In most of the pre-Shogun Finance authorities, the mistake as to the 
other party’ identity had been induced by that party. Rather than treating mis- 
representations as to a personi identity in the same way as any other misrepresen- 
tation, the effect of the inter praesentes/inter absentes distinction and the identity/ 
attributes distinction was to treat this type of misrepresentation as a special cate- 
gory, governed by its own rules. As a result, a misrepresentation as to one’s iden- 
tity could prevent a contract being formed at all, but a misrepresentation as to the 
subject-matter of the contract would merely entitle the innocent party to rescind 
the agreement.” By discarding these distinctions, the law would be able to treat 
all misrepresentations in the same way. 

The minoritys approach could, however, be criticised on a number of 
grounds.** The first criticism that might be leveled at the minonty is that their 
approach goes too far“ ın seeking to protect the third party, by being overly will- 
ing to find the existence of an agreement between the original owner of the 
goods and the rogue. This, it might be argued, could lead to the original owner 
of the goods being treated unfairly since his title to those goods would be far less 
secure and he could be deprived of those goods much more readily. It is submitted 
that there are two compelling counter-arguments to this criticism. First, the 
adoption of the minority’ approach will not always lead to the third party being 
favoured at the expense of the original seller. Lord Millett accepted that there 
might be situations in which no contract is formed between the seller and the 
rogue, because, viewed objectively, the person, to whom the offer was made, 
was not the person who purported to accept that offer. In such situations, no 





42 12-403 UCC provides: ‘A person with voidable ttle has power to transfer a good title to a good 
faith purchaser for value. When goods have been delivered under a transacnon of purchase the 
purchaser has such power even though . the transferor was deceived as to the identity of the 
purchaser.. ’. 

43 n 5 above, 932G—933E. 

44 A further criticism might be that the minority’s approach ignored case-law suggesting that a docu- 
ment bearing a forged signature 1s a nullity: In æ De Leeuw [1922] 2 Ch 540; Gallie v Lee [1969] 2 Ch 
17. These decisions could, however, be confined to the context of fo deeds. 

45 A. Phang, P. Lee and P. Koh, ‘Mistaken Identity ın the House of Lords’ (2004) 63 CL] 24, 26. 
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contract will exist, as offer and acceptance simply do not coincide. This was the 
conclusion in Boulton y Jones (Boulton), which Lord Millett accepted as having 
been correctly decided.” Secondly, it ıs possible to justify a general policy of 
favouring the third party over the original owner, on the ground that the latter 
is in a much better position to carry out any checks necessary to verify the identity 
of the rogue and to structure the sale transaction in such a way as to protect him- 
self against the risk of fraud.” Indeed, Shogun Finance provides a perfect example 
of how such a general policy can lead to the fairest result. The evidence in Shogun 
Finance suggested that the claimant’ verification procedures were somewhat laxer 
than they might otherwise have been, had the hire-purchase agreement been a 
‘regulated agreement’ within the terms of the Consumer Credit Act 1974. Under 
a regulated agreement, a hirer will be entitled to a cooling off period“? and, in 
such circumstances, it is probably good business practice for the finance company 
to write to the hirer to confirm his intention to proceed with the transaction.” If 
such an apparently simple step had been taken in Shogun Finance then the fraud 
would almost certainly have been uncovered. In contrast, there was little else that 
the defendant might have done to uncover the fraud, given that the person with 
whom he dealt not only had possession of the vehicle but also possessed all the 
relevant documentation to demonstrate his ownership of the vehicle. In such cir- 
cumstances, it only seems fair that a party, which had arguably acted negligently, 
should bear the loss occasioned by the rogue’s fraud. Indeed, if one accepts the 
contrary conclusion reached by the majority, not only could the negligent finance 
company pass any losses on to the innocent third party purchaser, but also it could 
argue that the dealer, which had acted throughout upon the finance company’s 
instructions, had disposed of the vehicle to the rogue in a tortious manner.” It is 
an unacceptable position for the law to compel the dealer and third party to act as 
the finance company’s insurers in this way. 

The second potential criticism of the minority’s approach might be that it 
would unsettle the law too much by requiring a number of authorities to be over- 
ruled.” Lord Millett and Nicholls suggested overruling Cundy, Ingram and Hector 
v Lyons (‘Hector’). It is arguable, however, that each of these decisions is open to 
significant criticism. In Cundy, the House of Lords purported to follow the earlier 





46 n 5 above, 957G In Boulton v Jones (1857) 2 H&N 564, 565 Pollock CB stated: ‘It 1s a rule of law 
that 1f a person intends to contract with A, B cannot give himself any nght under it. Here the order 
in writing was given to Brocklehurst Possibly Brocklehurst might have adopted the act of Boul- 
ton in supplying goods and maintained en action for their price. But since Boulton had chosen to 
sue, the only course Jones could take was to plead that there was no contract with him’. Compare 
Upton-on-Severn RDC v Powell [1942] 1 All ER 220. 

47 Lord Millett relied upon this particular justification: n 5 above, 953H. In contrast, Lord Walker 
refused to accept any general propositions relating to which of two innocent parties was less deser- 
ving of protection: n 5 above, 978G 

48 Consumer Credit Act 19%, s 68. 

49 n 5 above, 953H & 961H-962A_ 

50 Lord Hobhouse expressly approved of the fact that the damant finance company would be able to 
sue the dealer ın the tort of convernon: n 5 above, M5H Thus possibility was rejected by both Lord 
Nicholls (n 5 above, 940F) and Lord Millett (n 5 above, 960E) as being contrary to principle see 
generally Bowstead & Reynolds on Agency (London: Sweet & Maxwell, 17" ed, 2001) (‘Bowstead), 

9~123 et 

51 PS above, 939F-G, 961C-D. 
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decision in Hardman v Booth (‘(Hardmart).* As Lord Millett pointed out, Hardman 
involved a very different situation to that in Cundy and, as a result, did not provide 
an adequate foundation for that decision.» In Cundy, the mistake was as to the 
identity of the other pnncipal party with whom the claimant was contracting, 
whilst in Hardman the mistake was as to whether the individual had authority to 
bind the firm, which he purported to represent. Where a party is mistaken as to 
the authority of an agent, it 1s clear that there can be no contract either with the 
alleged principal or with the agent personally.” It is a leap of logical to apply this 
reasoning when no agent is involved. Furthermore, Lord Millett also criticised 
Cundy for being out of line with current thinking, by adopting an overly subjec- 
tive approach to the issue of contractual formation.” As regards Ingram, it has 
always been difficult to reconcile the majority view ın that case with the subse- 
quent unanimous decision in Lewis v Avery® Given that the courts must effec- 
tively choose between two inconsistent decisions, the overruling of one 1s more 
likely to restore coherence to the law rather than to disrupt it. It is interesting that 
Lord Walker similarly doubted the correctness of Ingram.” Finally, Lord Millett 
indicated that Hector was an unreliable decision. In this case, the claimant, who 
was negotiating for the purchase of a property, concluded a written agreement 
with the vendor, but inserted his sons name as purchaser. The claimant subse- 
quently sought an order for specific performance. Browne-Wilkinson VC held 
that, as the son was named in the written agreement, he alone was party to it 
and could enforce it. Lord Millett, however, doubted whether the factual conclu- 
sions in Hector were justified by the evidence before the court. Lord Phillips, 
somewhat surprisingly, also expressed musgivings about Hector, despite being pre- 
pared to apply it. Similarly, Lord Walker considered that the denial of equitable 
relief in Hector was equally explicable on other grounds, such as the claimant lack- 
ing ‘clean hands’. 


IS THE PRESUMPTION REBUTTABLE OR CONCLUSIVE? 


In addition to their Lordships disagreeing as to the scope of the presumption, 
there was disagreement as to whether the presumption was rebuttable or conclu- 
sive. The former view had the support of Lords Walker, Phillips and Nicholls,” 
whilst Lord Millett adopted the latter view.” It is submitted that the nature of the 
presumption should depend largely upon whether it ıs possible to identify cir- 
cumstances which would rebut it. Lord Phillips gave little assistance in this regard, 





52 (1863) 1 H&C 803. 

53 n 5 above, 995H-956C 

54 There may be a claim for breach of warranty of authority against the agent: see Bowstead, para 
9-060 et seq. 

55 a 5 above. 997A B W hilot die subjective inlentions of nday siiay have bee wo deal adi Ble 
laron & Co’ alone, ıt 1s arguable that his intention, objectively assessed, was to contract with the 
entty trading from’37 Wood Street, Cheapside’, to which address the handkerchiefs were deliv- 
ered: see Lindsay v Cundy (1876) 1 QBD 348, 355. 

56 [1972] 1 QB 198 
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although he did indicate that the presumption was a ‘strong one’. Similarly, Lord 
Nicholls simply raised the difficulty of identifying practical circumstances in 
which the presumption might be displaced. It was only Lord Walker who pro- 
vided a concrete (and rather tentative) example of when this strong presumption 
might be rebutted, namely when the parties are dealing inter pmesentes and the 
rogue is seeking ‘to deceive a member of the family of which he claims to be a 
part, or someone else personally acquainted with the individual whom the rogue 
is impersonating’.” It is not, however, immediately apparent why this form of 
deception is different from any other Their Lordships were, however, slightly 
more successful in identifying the type of evidence, which would not rebut the 
presumption. Lord Nicholls stated that the presumption could not be rebutted 
simply by adducing evidence of the importance of the other party’s identity in a 
particular case or evidence of the steps taken to verify that person's identity, as had 
been suggested by the majority in Ingum.® Lord Millett expressly supported this 
suggestion and Lord Walker lent it implicit support by doubting the correctness 
of Ingram. 

Given their Lordships’ inability to identify when the presumption would be 
rebutted, it would appear more intellectually honest to adopt Lord Millett’s 
approach. In reality, the manner ın which the courts frame the presumption is 
unlikely to be of any great practical significance, as there are several situations in 
which the presumption will not apply, however it is framed. First, the presump- 
tion will not apply when the claimant’s mistake is as to the authority of an agent 
to bind his principal. In such cases, there is no contract with the agent, who never 
intends to contract as principal, nor with the purported principal, who never 
authorised the conclusion of the contract. This is probably the best explanation 
of Hardman and Lake. Secondly, the presumption will not apply when the clai- 
mants mistake is as to the existence of the entity, which the agent 1s purporting 
to represent. In this situation, there will similarly be no contract with either the 
agent or the non-existent principal Finally, the presumption will not apply 
when the proper interpretation of the words used by the parties indicates that 
the contract is with an entity, other than the one with which the claimant was 
dealing. Boulton is an example of this situation.” 


THE APPROACH TO DEALINGS ‘SINTER ABSENTES’ 


Having categorised Shogun Finance as involving dealings inter absentes, the majority 
turned to consider the applicable principles. According to their Lordships, the 








60 ibid 976D. 

61 ibid 980D-E, conndering Morgan Munitions Supply Co Inc v Studebaker Corponution of America (1919) 
123 NE 146. 

62 ibid 939G-H. 

63 ibid 949HL 

64 ibid 979G-HL 

65 Newboume v Sensolid (Great Britain) Ltd [1954] 1 QB 45. See now Companies Act 1985, s 36C(1). Lord 
Mullett left open the question whether there was an analogy between a mistake as to the authority 
of an agent and a mistake as to the existence of the principal: n 5 above, 956C. 

66 (1857) 2 H&N 564. 
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determination of the parties to a written agreement was simply a matter of 
construing the relevant documents. According to this approach, the face of the 
hire-purchase agreement demonstrated unequivocally that the parties were 
the claimant and ‘Mr. Pate’. In effect, their Lordships were merely applying the 
parole evidence rule, whereby extrinsic evidence will not be admitted to contra- 
dict the clear and unambiguous contents of a written agreement. This approach 
had previously been adopted in both Cundy® and Hector. Lord Hobhouse, in par- 
ticular, strongly favoured this approach and referred to it as ‘fundamental to the 
mercantile law of this country’. According to his Lordship, this approach alone 
would give due weight to the express terms of the written agreement, in particu- 
lar the ‘offer and acceptance’ clause. Lord Walker expressly concurred with Lord 
Hobhouse, as did Lord Phillips, who held that the proper construction of the 
written document, together with the appropriate use of extrinsic evidence, would 
enable a court to identify the parties to an agreement. His Lordship considered, 
however, that extrinsic evidence would only be appropriately admitted where the 
identity of a contracting party was in some way ambiguous. As the parties were 
‘unequivocally identifief in the hire-purchase agreement before him, his Lord- 
ship held that such evidence was not admissible. 

There are a number of difficulties with the majority’ approach. Whilst com- 
mercial certainty generally demands that a written agreement should be taken at 
face value, the parole evidence rule is neither absolute in application nor without 
its critics.” In particular, as Lord Nicholls suggested, the majority’s application of 
the rule, completely ignored the fact that there had been a misrepresentation as to 
the identity of one of the contracting parties. It is uncontroversial that it must be 
possible to adduce evidence that an agreement was induced by a misrepresenta- 
tion, even when that agreement has been reduced to writing.” In fact, most of the 
authorities, cited by Lord Phillips as justifying the application of the rule, did not 
involve a misrepresentation at all” and those that did, such as Cundy have already 
been criticised above as being unreliable.” Indeed, it could even be argued that 
the majonty’s approach is internally inconsistent. Whilst their Lordships were pre- 
pared to admit extrinsic evidence to show that Mr. Patel’s signature was forged, 
and that he was, therefore, not a party to the agreement, they refused to admit any 
evidence to prove that anyone other than Mr. Patel was a party to it. Surely once 
extrinsic evidence is admitted for one purpose, it must also be admitted for the 


other. 





67 In Gundy v Lindsay (1878) 3 App Cas 459, 464 Lord Cairns stated that ‘the whole history of the whole 
transaction lies upon paper’. 

68 n 5 above, 44A-B 

69 ibid 972G-H, 973HL. For a recent application of Lord Phillips’ approach see Dunford Tadig AG v 
QAO Atlantrybflot [2004] All ER (D) 132 (May). 

A Law Commission Report on The Parole Evidence Rule (Law Com No 154), para. 2.7. 
71 See Phipson on Evidence (London: Sweet & Maxwell, 15° ed, 2000), para. 42-33, Chitty, para 12-112. 

72 n 5 above, 972G—973H. 

73 ibid 972H. The only exception to this statement is the decision ın Kings Norton Metal Co Ltd v Edridge, 
Merrett & Co Ltd (1897) 14 TLR. 98 which appears to be consistent with both the majority and min- 


ority approaches 
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CONCLUSIONS 


In conclusion, the views of Lords Millett and Nicholls are generally to be pre- 
ferred, as their Lordships make a genuine attempt to bring coherence to the law. 
It is, therefore, to be regretted that the majority decision has left the law as con- 
fused as it was before. As the House has failed to resolve the problem, the task 
must fall to Parliament. Any proposed legislation could provide a solution by 
either giving the courts power to apportion losses between the two innocent par- 
ties” or, alternatively, by providing unequivocally that the effect of an identity 
mistake is to render a contract voidable.” Both solutions have their supporters. 
Either would be better than the current position. 


Fixed Charges Over Book Debts 
David Capper* 





The Court of Appeals recent decision in National Westminster Bank Ple v Spectrum 
Plus Ltd’ was a great victory for banks in their efforts to keep fixed security over 
book debts alive. Following the decision of the Privy Council in Agnew v Inland 
Revenue Commissioner,” it seemed that any fixed charge over book debts had to 
contain two separate controls over the chargor’s freedom to use the charged book 
debts in the ordinary course of business. First the chargor had to be prevented 
from disposing of book debts before they were collected, whether by outright sale 
or by way of charge. Then when the chargor secured payment of any book debts 
they had to be paid into a bank account (usually with the chargee bank) and not 
withdrawn from that account without the express consent of the chargee. Failure 
of either of these controls would result in the charge being designated a floating 
charge. The Privy Council expressed the view that the decision of the Court of 
Appeal in Re New Bullas Trading Ltd’ was wrong and that any charge which pur- 





* School of Law, Queens University Belfast. 








HM See for example Law Reform (Frustrated Contracts) Act 1943. 

75 See for les. 2-408 UCC 

76 For support for legislanon grving the courts power to apportion losses in cases of mistake: see 
Ingram v Little [1961] 1 QB 31, 73-4; Shogun Finance Lid v Hudson [2002] QB 834, 847C-D. See J.C 
Hall, ‘New Developments in Mistake of Identity’ [1961] CL] 86, 102; C. Hare, Inequitable Mistake’ 
(2003) 62 CLJ 29, 32, n 45 above, 27. For support for the view that legislation should render all 
contracts, affected by a mistake of identity, voidable see Lewis v Avery [1972] 1 QB 198, 207C; Shogun 
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ported to be fixed over uncollected book debts while leaving their proceeds sub- 
ject to a floating charge would be floating as regards the uncollected debts as well. 
How stringent the post-collection controls had to be was not made completely 
clear but it seemed like these left very little room for the chargor to use collected 
debts as a source of working capital. The Privy Council was not keen on contrac- 
tual provisions, such as requirements to pay collected debts into a blocked 
account, unless these were actually operated so as to keep these proceeds out of 
the control of the chargor.* Lord Millett, delivering the advice of the Board in 
Agnew, appeared to express some doubt as to whether the post-collection controls 
held to be sufficient in the first case to recognise the validity of fixed charges over 
book debts, Siebe Gorman and Co Ltd v Barclays Bank Ltd’ were really sufficient.® All 
seemed set for a challenge to Siebe Gorman and that in essence is what the Spectrum 
Plus litigation has been all about. 

At first instance’ the Vice-Chancellor’ approach was that Agnew had under- 
mined New Bullas, that fixed security was incompatible with the chargor having 
any substantial freedom to use collected book debts in the ordinary course of 
business, and that fixed charges in the Siebe Gorman form gave the chargor too 
much of this freedom. New Bullas, although a decision of the Court of Appeal, 
should not be followed and Siebe Gorman should be reviewed in the light of sub- 
sequent judicial experience, notwithstanding that it had stood for 25 years. 

The judgment of the Court of Appeal, delivered by Lord Phillips MR, is not the 
easiest piece of jurisprudence to follow. It appears to follow the same general struc- 
ture of the Vice-Chancellor’s judgment outlined above. First, their Lordships asked 
whether a debenture entitling a chargor to collect book debts and use their proceeds 
in the ordinary course of business, subject to some restrictions against particular 
modes of dealing with or collecting the debts, would necessarily be a floating 
charge. This might be described as the New Bullas question. Secondly, does a charge 
created in the Siebe Gorman form contain sufficient controls over the charged assets 
to create fixed security? This might be described as the Siebe Gorman question. 

Since the Vice-Chancellor’s answer to the first question turned on rejecting 
New Bullas in favour of Agnew the Court of Appeal had a relatively easy task in 
overturning his decision on that matter. As pointed out at paragraph 58 of the 
judgment the House of Lords in Davis v Johnson? reaffirmed the rule in Young v 
Bristol Aeroplane Company’ that there are only three situations in which the Court 
of Appeal is not bound to follow its previous decisions. Disapproval by the Privy 
Council is not one of them. However their Lordships went on to say that “there 
can be little doubt. . . that if and when this point falls for decision in the House of 
Lords their Lordships will so decide” ® 

At this stage one is tempted to ask whether the matter should not have rested 
there. If the basis for re-examining Siebe Gorman was that ıt had been undermined 





4 See [2001] UKPC 28 at [255 [2001] 2 AC 710 
5 [1979] 2 Lloyds Reps 
& See [2001] URPC 58 at [21 -25} [2001] 2 AC 710. 
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9 KB 718. 
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by Agnew should not the Court of Appeal have allowed the appeal simply on the 
ground of the “fetter of precedent” and left consideration of the Siebe Gorman 
question to the House of Lords, assuming the probably inevitable appeal to that 
tribunal? One difficulty with this approach may be that the only support for fixed 
charges over uncollected book debts where proceeds are at the free disposal of the 
chargor, comes from cases like New Bullas where the debenture expressly created 
this arrangement.” In truth this is not a difficulty because the only basis for find- 
ing different charge types over book debts and their proceeds is that they are sepa- 
rate species of property. If they are the status of the charge depends upon the 
extent to which each species is at the free disposal of the chargor, not whether 
two charges have been specifically created. One of the strengths of the Court of 
Appeals judgment is that it rejects express drafting of two charges as essential to 
the creation of New Bullas security,” although not in a way indicating much 
understanding of the significance of this point. 

The Court of Appeal had to deal with the Siebe Gorman question because coun- 
sel for the appellant bank had not relied on upholding New Bullas in order to 
defend the status of the bank’s charge as a fixed charge. As indicated above in the 
passage quoted from paragraph 58 of the judgment the Court of Appeal fully 
expected the House of Lords to overrule New Bullas? The question for the 
immediate future is whether Siebe Gorman fixed charges can stand in the light of 
recent judicial developments. 

The Court of Appeals analysis of the Siebe Gorman question was not convin- 
cing. First Lord Phillips attempted to construe the debenture in Siebe Gorman to 
understand the nature and extent of the chargee’s ability to prevent the chargor 
drawing upon the account into which collected book debts were paid. He pointed 
out that there were two accounts to be considered in Siebe Gorman, one overdrawn 
and the other (into which collected book debts were paid) occasionally in credit. 
Slade J held that because the bank had a right to prevent withdrawals from the 
latter account when in credit it possessed sufficient control over that account for 
a fixed charge. Lord Phillips explained that the debenture envisaged the bank 
declining to honour cheques drawn on this account when in credit at a time when 
there existed other indebtedness by the chargor to the bank on the other account. 
It was an instance of the bank's right to combine the two accounts.“ This is a 
valuable explanation of Siebe Gorman but it does not of itself supply an answer to 
Lord Millett’s scepticism as to whether the post-collection controls in Siebe Gor- 
man are sufficient for fixed security. 

In Siebe Gorman Slade J also attached significance to the debenture indicating 
that the parties wanted a fixed charge. Lord Phillips did not suggest that this was 
irrelevant but he passed very little comment on the Vice-Chancellor’s approach to 
this issue. The Vice-Chancellor suggested” that Slade J had fallen into error 
because he had asked whether the parties’ express intentions were negatived by 








11 See also Re Pearl Maintenance Services Ltd [1995] BCLC 449, 454 (Carnwath J), Chalk v Kahn [2000] 2 
BCLC 361, 366 (Hart J). 

12 See [2004] EWCA 670 at [45] 

13 See text to note 10 above 
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15 See [2004] EWHC 9 (Ch) at [39} [2004] 2 WLR 783. 
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other provisions of the debenture unsupportive of fixed security. This was in error 
because it corrupted questions of construction with questions of categorisation. In 
Agnew Lord Millett had said that the first stage in the designation of a charge as 
fixed or floating was to construe the debenture and determine the extent of the 
rights the parties had created. The next stage — categorisation — was to determine 
what those rights actually meant. Presuming that a charge is fixed unless other 
provisions of the debenture suggest otherwise is to treat a question of the parties’ 
intentions (a construction question) as determinative of the categorisation ques- 
tion of the nature of the rights created. Even though Agnew was not being fol- 
lowed Lord Millett’: approach must be right. The parties cannot determine the 
nature of what they have created by the name applied to it. As Lord Templeman 
pointed out in Street v Mountford the manufacture of a five-pronged instrument 
for manual digging results in a fork even if the manufacturer insists that he 
intended to make a spade.” 

In the end Lord Phillips effectively abandoned any attempt to determine the 
status of the charge by reference to restrictions placed on the chargor's freedom 
to make withdrawals from an account into which collected book debts were paid. 
It was at this point where the judgment of the Court of Appeal fell into serious 
error. Lord Phillips pointed out that where a customer deposits money with a 
bank the bank does not hold the customers money on trust. The bank becomes 
the beneficial owner of that money and is contractually obliged to repay to the 
customer the equivalent amount plus agreed interest and subject to any other 
terms and conditions of the banker-customer contract. The same holds where 
the customer pays money into an overdrawn account. This is also a loan by the 
customer to the bank but is set-off against the loan made by the bank to the cus- 
tomer and merely reduces the customer’s overall indebtedness to the bank. 
Applied to collected book debts this means that any such debts paid into the bank 
become the property of the bank. They are not proceeds of charged book debts at 
all and it is simply not meaningful to look for restrictions on the chargor’s free- 
dom to make withdrawals from this account as a way of determining whether the 
charge is fixed or floating.” The error in this is that it is an acceptance of the argu- 
ment that book debts are “extinguished” ny collection that Lord Millett in Agnew 
described as “simply playing with words”. One construction that could, perhaps, 
be placed on this approach is that the Court of Appeal is bound by New Bullas and 
has to treat the proceeds of book debts as separate from the debts themselves and 
consequently irrelevant to the status of the charge over uncollected debts. But the 
dividing line between this argument and saying that Agnew is wrong is extremely 
thin. 

In the very same section of the judgment Lord Phillips stated his belief that it 
was of critical importance in this case that the debenture required collected book 
debts to be paid into an account with the chargee bank.” One distinction between 
Agnew and New Bullas on the one hand and Siebe Gorman and Spectrum Plus on the 
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other is that in the former cases the chargee was not the bank into which collected 
book debts had to be paid. But apart from facilitating the bank in preventing 
withdrawals from the account into which collected book debts are paid it is not 
apparent what significance this has. The test is whether the debenture gives the 
chargee power to prevent the chargor using the proceeds of book debts in the 
ordinary course of business. The debenture can place these restrictions on an 
account with a non-chargee bank too. In any event the “extinguishment” argu- 
ment renders post-collection controls over book debts immaterial. 

Unless the House of Lords is prepared to repudiate Agnew (unthinkable given 
the widely perceived belief, apparently shared by the Court of Appeal, that it was 
intended to settle this area of the law) 1t must surely restore the New Bullas part of 
the Vice-Chancellor’s judgment. What should it do with the Siebe Gorman ques- 
tion? As it seems very difficult to allow it to stand consistently with Agnew it 
might be preferable to restore this part of the Vice-Chancellor’s judgment too. 
However there is reason to doubt whether even Agnew goes far enough in its 
insistence that the chargor’s ability to collect book debts and use them as working 
capital is inconsistent with fixed security. Consider the following scenario based 
upon the combination of accounts recognised as important by the Court of 
Appeal. The Privy Council had recognised that payment of collected book debts 
into a blocked account could constitute sufficient post-collection controls for a 
fixed charge provided the account was operated as a blocked account in fact.” 
Suppose a chargor grants a fixed charge over book debts to secure its indebtedness 
under an account subject to an overdraft limit of £250,000. The debenture requires 
collected book debts to be paid into another account which is blocked to the 
extent that no withdrawals can be made from it at all. The chargor could be given 
equally effective access to working capital than is possible by allowing drawings 
on the blocked account simply by extending the overdraft beyond £250,000 to the 
extent of the credit balance of the blocked account and by combining the two 
accounts so that the overall indebtedness does not exceed £250,000. If the House 
of Lords is serious about preventing chargors from collecting book debts and 
using them as working capital it may have to hold that the chargor collecting 
the debts is incompatible with fixed security. Thus debentures would have to pro- 
vide that the chargor could neither dispose of uncollected book debts nor collect 
them for deposit in its own account. This would not amount to holding that fixed 
charges over book debts are conceptually impossible (probably undesirable as 
legal theory does not prohibit them) but would render them so unattractive com- 
mercially that they would cease to be used. Any other solution would have to come 
from the legislature in the form of a functional personal property security law. 








20 See [2001] UKPC 28 at [48] [2001] 2 AC 710. 
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INTRODUCTION 


One of the most striking changes in academic research and teaching in recent 
times has been the appearance of a new subject under the name of restitution or 
unjust enrichment. This has transformed the treatment of various areas of the 
common law that were historically neglected, confused and obscure, and has 
had, over a relatively short period, a marked effect on the approach of some judges 
to these areas. One of the most influential works has been Peter Birks’s An Intro- 
duction to the Law of Restitution,’ originally published nearly twenty years ago. 
Much of the literature has been concerned with exploring issues identified by 
Birks, in the terminology and according to the general approach that he adopted. 
Birks has been influential not only through this book and the numerous articles 
and other books that developed and modified his views, but also through scholar- 
ship that he has facilitated and promoted: important work has been produced by 
his research students and by participants in academic seminars and conferences 
organised by him. In addition, the Restitution Law Review, which Birks helped to 
found, has provided a new forum for the promotion and discussion of these 
developments. 

Given the passage of time and the volume of literature, it is not surprising that 
Unjust Enrichment? reveals some significant changes from the approach originally 
taken in An Introduction to the Law of Restitution. But the new book is a contribution 
to the same general project, which is to bring together into a single body of law 
various claims that were historically separated and unrelated; in other words, to 
establish restitution or unjust enrichment as a category of law analogous to the 
traditional categories of contract and tort. 

The fundamental issue that this project raises is classification: what it means 
to say that there is a category of unjust enrichment law, and why it is important. 
This review will concentrate on this question. It will examine Birks’s scheme of 








*Law Department, Brunel University. I am grateful to a number of people for their comments on a 
draft of this article; David Campbell, Dennis Klimchuk, Hanoch Dagan, Mahmood Baghen and Tony 
Jaffey. 


1 P. Birks, An Introduction to the Law of Restitution (Oxford: Oxford Univernty Press, rev edn 1989). 
2 P. Birks, Unjust Enrichment (Oxford: Oxford Univernty Press, 2003). References are to this book 
unless otherwise stated. 
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classification and the nature of his category of unjust enrichment, and its relation 
to other categories such as contract and property. This will involve concentrating 
mainly on Parts 1 and 3 of Unjust Enrichment. Part 1 has a chapter on Birks’ ‘core 
case’ of unjust enrichment and a chapter on classification. These chapters explain 
his general approach to private law and unjust enmchment and propound a 
scheme of classification, a version of which first appeared in An Introduction to the 
Law of Restitution? Part 3 considers what counts as ‘unjust’ in Birkss theory of 
unjust enrichment. This reveals a significant change in Birks’ thinking, the move 
from the theory of ‘unjust factors’ to the theory of ‘no legal basis’. 

Birks’ discussion of his scheme of classification in Part 1 is not just a prelimin- 
ary rhetorical flourish or a gesture at theory. It is at the heart of the project of 
showing that a rational understanding of private law requires the recognition 
of a category of unjust enrichment. Birks has always emphasised the importance 
of classification. Rightly, in my view, he has always insisted that the very use of 
concepts in reasoning, in the law as elsewhere, necessarily involves some form of 
classification; without it we are faced with an incomprehensible mass of particu- 
lars* But there are different types of classification, and it is argued below that 
Birks’ scheme relies on a form of classification that is not appropriate for his pro- 
ject. I shall start with a discussion of classification in general, as a prelude to a dis- 
cussion of Birks’ scheme. 





CLASSIFICATION IN THE LAW 
Justificatory categories 


The first of the two types of classification discussed here is classification by justi- 
fication’, or classification into ‘justificatory categories’. This can be understood as 
follows. Where the law is settled, the determination of the legal position involves 
simply identifying an authoritative rule that uncontrovertibly applies to the facts 
in issue, In other cases there may be no authoritative applicable rule, or there may 
be uncertainty about whether a rule applies. It is not easy to give an uncontrover- 
sal account of legal reasoning in such cases. I think it would be conventional to 
say that the judge makes his determination by ‘analogical reasoning’, ie by draw- 
ing on principles underlying other rules that are not actually applicable to the 
facts? On one view, this should be understood as part of a broader exercise in 
determining what relevant rule is prescribed by the theory that adequately 








3 Above n1, 20-23. The second dimension of Birks’ dassificatory grid conmsts of ‘responses’, includ- 
ing ‘restitution’, ‘compensation’ and ‘punishment’. Birks contrasts a response with the causative 
event that gives rise to it For reasons of space I have not discusséd restitution as a remedy or 
response or the issues of ‘mult—causality’ and quadration. 

4 See eg P. Burks, ‘Rights, wrongs and remedies’ (2000) 20 OJLS 1-3. 

5 See eg N MacCormick, Legal Reasoning and Legal Theory (Oxford: Oxford University Press, rev 
edn, 1994) ch 7, C. R. Sunstein, ‘On Analogical Reasoning’ (1992) 106 Harv LR. #1, J Raz, ‘Law 
and Value in Adjudication’, in The Authonty of Law (Oxford: Oxford Univernty Press, 1979) This 
may lead to the assimilation of different rules into a single rule covering matters that were pre- 
viously understood to be governed by different rules; or ıt may be used to justify breaking down 
a rule into two distinct rules 
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accounts for the case law and has the soundest moral basis.® Others hold that 
where the issue is not resolved by an authoritative rule, the judge performs his task 
by determining the appropriate moral principles to apply.” There will also be dif- 
ferences over what counts as settled law, and whether judges are confined to nar- 
row incrementalism or whether more far-reaching changes are legitimate’ It does 
not matter for present purposes that I have not explained this process precisely or 
adopted a particular understanding of it.” I take it as uncontroversial that in some 
form this process is a recognisable part of the common law, and I shall refer to it as 
‘analogical or theoretical reasoning’. Analogical or theoretical reasoning promotes 
consistency at a more abstract level, and thereby enhances the coherence, clarity 
and fairness of the law. 

The concept of a justificatory category has to be understood in terms of analo- 
gical or theoretical reasoning. A justificatory category comprises claims that arise 
on the basis of a certain type of justification or underlying principle, so that a 
justificatory category can play a role in analogical or theoretical reasoning.” Take 
contract as a possible justaficatory category. I take it that contract is concerned with 
claims that arise from the principle that agreements should be observed, or some 
principle along these lines.” There are many types of agreement, but certain types 
of issue are common to them all, because they are concerned with aspects of this 
basic principle: for example, what an agreement 1s, what types of agreement 
should be enforced, what to do when an agreement does not provide for a con- 
tingency that has arisen, what sort of remedy is appropriate if the agreement is not 
performed, etc. The recognition of a category of contract, with a uniform frame- 
work for the treatment of claims, is a means of ensuring that such issues receive 
consistent treatment when they arise. Thus there might be a case where a claim is 
based on agreement but governed by a distinct set of rules using distinct concepts 
and terminology because historically it has not been recognised as a claim in 
contract. Characterising the claim as contractual, and thereby revising the rules 
governing it and bringing it under the uniform framework for claims based 
on agreement, amounts to developing the law through analogical or theoretical 
reasoning.” 

It seems to me that contract law is a sound justificatory category and is recog- 
nised as such. Tort is generally taken to be a justificatory category and I shall refer 





6 R Dworkin, Law's Empire (Oxford: Hart, 1998). 

7 eg L Alexander, ‘Bad Beginning,’ (1996) 145 U Penn LR. 

8 For example, Dworkin’ approach would appear to leave open the posmbility of more radical trans- 
formations of the law than the more traditional concept of analogical reasoning as a tool for incre- 
mental change 

9 Further, I have not discussed the controversial question whether this process should be understood 
as finding or making law. 

10 Cf ‘functonal ones’ in M. ee Clarendon Press, 1997), 18ff. 

11 There 1s room for different interpretations of this proposition, which can generate arguments con- 
cerning particular rules of contract law, but this does not imply that the proposition 1s not mean- 
ingful or that the principle cannot operate in the way suggested. 

12 For example, certain equitable doctrines expressed in terms of fraud or unconscionability appear to 
be actually concerned with reneging on an agreement, eg secret trusts or some cases of proprietary 
estoppel A eae ee category 

13 A category contract will for the tme being a conventional or recognised scope that will 
tend to evolve in the light of analogical and theoretical reasoning 
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to it as such. Property law is also in my view a sound justificatory category, as I 
shall argue below.” It could be that a category is recognised and operates as a jus- 
tificatory category although the nature of the justification behind it is not prop- 
erly understood or is controversial.” Indeed, for any category there is likely to be 
some disagreement about the nature of its justification. The effect of the classifica- 
tion may not then be as clear-cut as the contractual illustration might suggest. But 
nevertheless it will determine in general terms how the issue is approached and 
what types of consideration are considered relevant.” 

For present purposes, the vital question is whether there is a justificatory cate- 
gory of unjust enrichment. The project pursued in Unjust Enrichment — the forma- 
tion of a single body of law subject to a uniform framework, through analogical 
or theoretical reasoning — makes sense only if there is such a category.” Before 
considering this question, we need to consider a second type of classification. 


Classification by the form of legal relation 


Consider a different type of category: the category of all events that constitute a 
legal wrong. This category can be expressed in another way. A wrong is a breach 
of duty. Thus the category can also be expressed as the category of Tight/duty’ 
relations, where the claimant had a right that the defendant act (or refrain from 
acting) in a certain way, and the defendant breached his duty by failing to do so. 
For example, X might have a right to contractual performance correlating with a 
contractual duty on the part of Y; or X might have a right not to be assaulted by Y, 
and Ya correlative duty not to assault X. 

An analogous concept is the concept of a power. X exercises a power where he 
changes the legal position by doing an act for this purpose. For example, X exer- 
cises a power when he terminates a contract with Y or transfers property to Y. 
Again, the concept can be expressed either in terms of a legal relation of power/ 





14 It us a matter of controversy whether there are distinct categones of tort based on distinct types of 
Justification, not reducible to a single more abstract formula. 

15 The recognition of these categories as justificatory categories is reflected in a very full theoretical 
literature offe various theories of the category. 

16 Its said that analogical reasoning is ‘incompletely theorised, 1¢, it 1s a technique for solving a pro- 
blem without a comprehensive theory: see Sunstein, above n 5, M7, E. Sherwin, ‘A Defense of 
Analogical Reasoning in Law’ (1999) 66 Univ of Chicago LR 1179. 

17 One might say instead that a category 1s defined in terms of a certain type of problem, 1¢ a type of 
mtuation involving a certain clash of interests requiring resolution, for which rival solutions might 
be offered. 

18 Some commentators have been sceptical about clasnfication of this sort One objection seems to be 
based on the idea that the law 1s just about identifying authoritative rales, and the classification of 
these rules is not generally relevant to solving any legal problem. Another objection seems to be 
that categories like contract and tort draw on various types of justificahon and it is unhelpful to 
differentiate between them along the hnes suggested. See for example S. Hedley, The Taxonomic 
Approach to Restitution’ in A. Hudson (ed), New Perspectives on Property Law, Obligations and Restitu- 
tion (London: Cavendish, 2004}, S. Waddams, ‘The Relation of Unyust Enrichment to Other Con- 
cepts’ in E. J H. Schrage (ed), Unjust Enrichment and the Law of Contract (Dordrecht: Kluwer, 2001} 
and S. Waddams, Dimensions of Private Law (Cambridge Cambridge Unrvernty Press, 2003), 
P. Atryah, The Rise and Fall of Freedom of Contract (Oxford: Oxford University Press, 1979), 768 These 
points will not be pursued here. 
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liability — X has a power correlated with a liability on the part of Y to have his 
legal position altered — or in terms of an act that is specified by reference to the 
relation, ie, the act of exercising a power. 

Right/duty relations and power/liability relations are two of the four types of 
legal relation identified by Hohfeld, the other two being the ‘liberty/fno-right’ 
relation and the disability/immunity’ relation.” Hohfeld described his legal rela- 
tions as fundamental conceptions.” They are basic concepts or elements 
employed in the formulation of legal rules. It is often helpful to classify legal rules 
according to the category of legal relation constituted by the rule. This can help to 
clarify the meaning of the rule and to avoid errors of legal reasoning resulting 
from a misunderstanding over its meaning.” Such categories are not justificatory 
categories. Rules having the same form of legal relation may fall into different 
justificatory categories: for example there are contractual nght/duty relations and 
tortious right/duty relations, and there are powers to make a contract, powers to 
transfer property, and powers to waive a nght against what would otherwise be a 
tort. Conversely, within a particular justificatory category there can be rules invol- 
ving different forms of legal relation. In contract, for example, the creation of the 
contract involves the exercise of a power, but the relation established by the exer- 
cise of the power may be a right/duty relation. A classification of this sort accord- 
ing to the type of basic concept in terms of which the rule is formulated might be 
described as a formal classification.” 

There is another type of legal relation that is important for present purposes. 
Sometimes a defendant D is liable to compensate the claimant C for a loss, even 
though the loss cannot be said to have resulted from a wrong by D. An example 
might be where D 1s liable to compensate his neighbour C for harm caused by a 
dangerous thing emanating from D’ land.” Here D was entitled to keep the dan- 
gerous thing on his land, and he is liable irrespective of whether he could actually 
have prevented its escape from his land. D ‘keeps it at his peril’, which is to say that 
Ds liability arises from the fact that the harm was caused, irrespective of whether 
D committed a wrong in keeping the thing or in failing to prevent it from escap- 
ing. (Also, clearly one cannot say that the claim arose from the exercise of a power 
by C The escape of the dangerous thing or the resulting harm is not the exercise 
of a power by anyone) One might say that D has a conditional duty, ie a duty 
to pay compensation in the event that a certain type of harm occurs, but it is 








19 Fora summary, see N. E Simmonds’ introduction in D. Campbell and P. Thomas (ed), W N. Hob- 
feld, Fundamental Legal Conceptions as Applied in Judicial Reasoning (Dartmouth: Ashgate, 2001). 
20 ibid. 


21 The classic example arses from the inconmstent usage of the word ‘nght’ to mean both a right cor- 
relating with a duty —a‘claim-nght’ in Hohfeldian terminology — and also a liberty: see Simmonds 
ibid, xix—xx. For a suggested example of the conflation of the right/duty and power/lability rela- 
tions, see P. Jaffey, Hohfelds power-hability/nght-duty distinction ın the law of restitution’ (2004) 
17 Can J Law and Junis 295. 

22 One might refer instead to classification by ‘modality’: see MacCormick, above n 5, 260 

23 Under the rule in Rylands v Fletcher (1865) 3 H & C 7M, 159 ER. 737. The rule 1s often said to impose 
a‘strict liability duty’, meaning a duty that is breached without fault. This need not be pursued here: 
the point is to illustrate the posmbility of a strict liability relation ın the sense defined. See A. Hon- 
oré, Making Law Bind (Oxford Oxford University Press, 1987), 71. 
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doubtful whether this is helpful or apt.” It is better to say that this is a strict liabi- 
lity relation’: a strict liability relation specifies a causative event that generates a 
claim by C against D, the event being neither a breach of duty (by D) nor the 
exercise of a power (by C).”” 

There is a particular type of strict liability relation that is important for present 
purposes. This is where the event that generates the claim is not an event that 
causes harm to C, nor even an act of D, but the receipt of a benefit by D, the claim 
being for the benefit or its value or some part of it. This category (or sub-category 
of the strict liability category) might reasonably be described as the category of 
‘unjust enrichment’. It is a formal category in the sense above, not a justificatory 
category. It is not defined by reference to any particular justification or underlying 
principle.™ 


BIRKS’S CLASSIFICATION 
The nature of the classification 


The classificatory scheme of Unjust Enrichment divides the law into the categories 
of ‘Consents’, Wrongs and Unjust Enrichments’,, together with a miscellaneous 
residual category of ‘Other Events’. Birks describes this as a classification by ‘cau- 
sative event (p 20ff),”” but this does not really explain what sort of scheme it is. 
Although it is of course true, as Birks points out (p 20), that changes in the legal 
position, including the accrual of claims, arise from events (including acts), such 
‘causative events’ can be classified in different ways. One could classify them in 
terms of justification, as contractual causative events (such as acceptance of an 
offer, or breach of contract, or frustration), or tortious causative events (such as 
breach of a duty of care), etc; and one could classify them in terms of the formal 
classification of basic legal concepts as discussed above — as wrongs, or exercises of 
a power, etc.” 

Consider first the two categories of consents and wrongs. Birks describes con- 
tract and tort as slightly reduced versions of these categories (p 29). This suggests 
that the categories are intended as justificatory categories — versions of the 








24 It does not matter for present purposes whether strict liability relations of this sort can be ade- 
quately expressed in terms of conditional duties. The crucial point as discussed below 1s that strict 
lability relations and unjust ennchment as defined are not justificatory relations 

25 Another example in tort might be consumer product liability. In contract, in many cases where a 
party is said to be liable for ‘breach of contract’ he cannot really be said to have committed a breach 
of duty: for an argument on these lines explaining the law on specific performance and disgorge- 
ment, see P Jaffey, Disgorgement and “Licence Fee Damages” in Contract’ (2004) 20 J Contract 
Law 57. 

26 As Dennis Klimchuk pointed put to me, although the category of ‘strict liability relations as 
defined 1s purely formal, the definition of the ‘unjust enmchment’ sub-category is by reference toa 
factor (receipt of a benefit) that is relevant to the jusnfication, though ıt does not idennfy a jusufi- 
cation of any sort. 

27 Causative events form the first dimension and ‘responses the second dimension of Birks rid (at 
p 23). see n 3 above 
28 Clearly these are intersecting classifications. 
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standard justificatory categories of contract and tort. However, Birks does not 
suggest any governing rationale or principle behind these categories, as would be 
required to explain their nature as justificatory categories. The classification 1s 
more plausibly understood as a formal classification as descnbed above: this is an 
obvious interpretation of ‘wrongs’. There is no reference to formal legal relations, 
but as discussed above the category of wrongs can equally be expressed as the 
category of right/duty legal relations Birks describes the category of consents as 
comprising ‘contracts, declarations of trust, conveyances, and wills’ (p 20). These 
are standard examples of the exercise of a power, and, described in terms of legal 
relations rather than events, this 1s the category of power/liability relations. As 
discussed above, these formal categories are not the same as the justificatory cate- 
gories of contract and tort: some powers (including some private law powers) 
have nothing to do with contract — for example, the power to transfer property, 
make a will, or waive a tortious duty. Conversely, as Birks notes (p 20), contract is 
also concerned with breaches of duty, which fall within the wrongs category, not 
the consents category. Consents cannot be even roughly equivalent to contract, 
nor wrongs to tort. 


Birks’s ‘unjust enrichment’ category 


What about Birks’ category of ‘unjust enrichments’? Chapter 1 identifies what is 
described as the core case’ of unjust enrichment — the case that is taken to be an 
indisputable example of unjust enrichment. This is the case of mistaken payment, 
where the claimant C has a claim to recover a sum mistakenly paid to the defen- 
dant D. Birks defines his category of unjust enrichment as comprising all cases 
that are ‘matenally identical to this core case (p 3). This is not sufficient to define 
the category, however, because there are many different criteria according to 
which other cases might be taken to be identical to or different from the core case. 
Birks identifies the following three defining features from which to generalise 
from the core case to the category of unjust enrichment (pp 9-10): first, that D 
received a benefit, secondly, that the benefit was received at C3 expense’; and, 
thirdly, that there is a reason why it would be unjust for D to retain the benefit. 
Later these become the first three stages of a general ‘five stage framework’ gov- 
erning the law of unjust enrichment (p 34). 

How should this category be understood? It seems to be simply the category of 
all cases in which C acquires a claim against D as a result of the receipt of a benefit 
by D, for whatever reason. Different reasons for a claim are different ways in 
which the ‘unjust’ requirement 1s satisfied.” This is simply the formal category of 











29 This seems to be generally assumed by both proponents and opponents. Proponents seem to treat 
Birks’ categories as equivalent to therr own categories of contract and tort. see eg A Burrows, The 
Law of Restitution (London: Butterworths, 2™ edn, 2003) 1. C£ Hedley, above n 18, 158. 

30 Also, at 10, unjust ennchment ıs an event that generates a claim ‘by the same logic as explains. . the 
core case’ of mistaken payment 

31 The fourth stage 1s whether C53 claim 1s in personam or in rem, and the fifth 1s whether there 1s a 
defence. 

32 When the unjust requirement 1s satisfied, this must mean unjust as between D and C, so the issue 
really incorporates the at C3 expense’ requirement 
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unjust enrichment as defined above: it appears, then, that Birks’ category of 
unjust enrichment is a formal category, not a justificatory category. This interpre- 
tation fits in with the formal categories of consents and wrongs in Birks’ classifi- 
cation, and it is also consistent with the fact that no characteristic justification or 
underlying principle is offered as the defining feature of the category. The third 
stage requirement that the benefit be ‘unjust’ does not itself provide such a defin- 
ing feature. To the contrary, this requirement is, at least on its face, neutral as 
between different possible justifications. 

However, as I argued above, the project of developing a new body of unjust 
enrichment law subject to a common framework, by a process of theoretical or 
analogical reasoning, calls for a justificatory category of unjust enrichment. And 
indeed the five stage framework seems to be intended to be analogous to, say, the 
framework of contract, consisting of issues such as whether there is offer and 
acceptance, whether there is consideration, whether the agreement has been per- 
formed as agreed, etc, or the framework for the law of negligence intort, consist- 
ing of issues such as whether there is a duty of reasonable care, whether there has 
been a breach, whether the damage is too remote, etc (pp 34-5). But in these cases 
the framework is plausibly based on the assumption that it governs a justificatory 
category, and is defensible only on this basis. It appears that Unjust Enrichment iden- 
tifies and defines a formal category of unjust enrichment and then treats it as a 
justificatory category; but, as I hope has been made clear, there is no reason to 
assume that the formal category also happens to be a justificatory category.” Below, 
I shall argue that the formal category of unjust enrichment does not in fact corre- 
spond to a single justificatory category, but overlaps different justificatory cate- 
gories, including contract and property. If this is right, then the approach adopted 
in Unjust Enrichment treats as a single justificatory category various claims that have 
quite different types of justification, and this threatens to distort the law.” 

Elsewhere, I have approached this problem by distinguishing between the ‘Weak 
Theory’ and the ‘Strong Theory’ of unjust enrichment.» The Weak Theory is the 
theory that there are claims that arise from the receipt of a benefit. The Weak The- 
ory simply recognises a formal category of unjust enrichment and asserts that there 
are claims that fall within it, without saying anything about what sort of justifica- 
tion they have. The Strong Theory is the theory that this formal category is also a 
justificatory category. The danger lies in confusing the two theories, and assuming 
that the Strong Theory follows from the obvious truth of the Weak Theory. 

It seems to me that one can see this difficulty emerging in Unjust Enrichment. 
There are references to certain cases where the claim is ostensibly an unjust enrich- 
ment claim — ie, as I would say, it is in the formal category of unjust enrichment — 











33 Other commentators who take broadly the same approach as Birks generally adopt a supposed 
‘punciple of unjust ennchment’ which purports to provide the justificatory basis for the category 
of unjust enrichment, eg Burrows, above n 29, ch 1, but Birks does not do this This 1s a striking 
difference although not much commented on. Birks does not discuss the issue here, but see Birks, 
above n 1, 22-25 

34 For examples of the types of error that can result, see further P Jaffey, The Theory of Unjust 
Ennchment’ in Hudson, above n 18, 182-185 

35 P Jaffey, Two Theories of Unjust Ennchment’inJ Neyen et al, (ed), Understanding Unjust Enrichment 
(Oxford Hart, 2004). 
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but it is accepted that the claim is not really an unjust enrichment claim.* One 
example is the case of a simple contractual loan where D receives a payment on 
the understanding that he incurs a liability for repayment (pp 11, 23.” Another 
contractual example might be where D receives a payment as C’s agent and has 
agreed that he will account to C for the value of any receipt. These are cases that 
fall within the formal category of unjust enrichment as defined above — ie., they 
are cases where the causative event that generates the claim is the receipt of a ben- 
efit by D” — but Birks insists that they are not really unjust enrichment claims 
because the category of unjust enrichment excludes contractual claims. He later 
identifies other claims that fall (as I would say) within the formal category of 
unjust enrichment but are excluded from his category of unjust enrichment. For 
example, he says that a claim by the state for payment of tax 1s a claim that arises 
from the receipt of a benefit, but he denies that it is properly understood as an 
unjust enrichment claim (p 24). Similarly, claims for payment for ‘necessitous 
intervention’ where an intervenor C saves D’ property from harm in an emer- 
gency appear to arise from the receipt of a benefit, but again Birks excludes them 
from the category (p 22).” It seems to me that, although Birks’s definition of the 
category of unjust enrichment implies that it is a formal category, Birks also has a 
sense of unjust enrichment as a justificatory category, which cannot therefore 
- encompass claims that have a quite different type of justification from the core 
case of the claim to recover a mistaken payment, in particular clams that fall into 
a recognised justificatory category such as contract. 

Thus there appear to be signs of tension between formal and justificatory cate- 
gories. Unjust Enrichment starts by defining a formal category of unjust enrichment 
based on the core case of mistaken payment, which is then refined by the exclu- 
sion of certain claims whose justification is recognised to be different from that of 





36 Birks now accepts that claims for the benefit of a wrong are not unjust ennchment clams (The 
idea of unjust enrichment as a single category divided between Qutonomous unjust enmchment’ 
and ‘unjust ennchment for wrongs’ was previously an important feature of his approach and 1s 
retained by Burrows, above n 29, 5—6) 

37 There appears to be some confusion here between the category of consent and the category of con- 
tract: see below at n 64 

38 At least this appears to be Birks’ assumption. In his example the dam anses when the debt 
becomes payable, not when the loan 1s made Receipt by an agent seems a better example for this 


reason. 

39 Birks suggests that such a claim 1s not dependent on receipt and 1s not for a gain-based measure. But 
certainly it 1s much easier to justify the claim on the bass that there 1s a benefit to D than purely on 
the bass of D5 unsuccessful efforts, and the remedy 1s like the quantum meruit, which appears 
elsewhere to be assumed to be restitutionary and gain-based. Another example is receipt of prop- 
erty see below at n 61. 

40 The same confusion of formal and justificatory categones is apparent in the discussion in Chapter 1 
of unjust enrichment as the ternum quid (pp 5~9). The traditional common law was divided into 
contract and tort, and Birks points out that the mistaken payment dam is neather of these, and 
therefore that ıt must represent a third category or ‘ternum quf. Contract and tort are justificatory 
categories, and neither includes the claim for mistaken payment, so there must indeed be a jusufi- 
catory category outside contract and tort that includes the mistaken payment claim. Birks identifies 
a formal category into which the mistaken payment claum falls, and he infers that this category 18 
the third justificatory category But there 1s no reason to assume that this formal category corre- 
sponds to ajustificatory category, or, for that matter, that it does not encompass claims in contract 
or tort — in fact, it does include some contractual claims, as Birks’s own discussion reveals 
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mistaken payment. But there is no reason to think that what is left is a single jus- 
tificatory category, and no indication of what its basis might be. What is lacking is 
an attempt to address the crucial question of the justification of the mistaken pay- 
ment claim. This will be considered below. 


Birks as a formalist 


Birks’ approach has sometimes been criticised in terms that imply scepticism 
about the very exercise of legal classification. Reviewing a collection of essays 
edited by Birks on the subject of legal classification, Campbell condemns it on 
the ground that it is liable to ‘carry a highly contentious hidden burden’, and that 
it ‘requires the ignoring or elimination of those considerations of social con- 
text which cannot be dealt with ın abstract doctrinal scholarship’, by which he 
means working only with law reports and not empirical social scientific work 
or philosophical inquiry into the ‘correct apprehension of the empirical forms of 
ethical life.“ 

I would accept this if it can be interpreted as an objection not to classification as 
such, but to formalism or formalist classification. Formalism here does not mean 
distinguishing between different formal legal relations in the way discussed 
above, which just means being clear about the meaning of the basic concepts used 
to formulate legal rules, and 1s clearly valuable. It means formulating and inter- 
preting the law without consideration of underlying principle or justification. 
Expressed in this way, it may seem obvious that formalism is invidious. But the 
point is not straightforward. Where a rule is binding and applicable, the court has 
to apply it, and it does not have to consider the underlying principle or purpose or 
become involved in weighing it against other considerations: these matters have 
presumptively been resolved in the formulation of the rule. In this sense the appli- 
cation of rules is always formalist. The objection to adjudication or legal analysis 
on the ground that it is formalist is apt where judges purport to apply the law as if 
it involved only the uncontrovertible application of an authoritative rule when in 
fact this 1s not the case and some analogical or theoretical reasoning is necessary to 
dispose of the case. If this awkward necessity is obscured by the pretence that what 
is involved is only the straightforward application of a binding rule, the decision 
does indeed ‘carr[y] a highly contentious hidden burden’. This is the well known 
Realist objection to formalism.” 

Unjust Enrichment begins with the law concerning the recovery of a mistaken 
payment. The law governing mistaken payment is then extended to other claims 
that are considered to be unjust enrichment claims. This calls for justification by 
analogical or theoretical reasoning, or, in other words, it requires the other claims 
to fall in the same justificatory category. But, except with respect to the exclusion 
of certain claims from the category of unjust enrichment apparently by reference 
to their justification, the aralysis is indifferent to the issue of justification by 








41 D. Campbell, ‘Classification and the Criss of the Common Law’ (1999) 26 JLS 369, 369-372, 
reviewing P. Birks (ed), The Classification of Obligations (Oxford: Clarendon Press, 1997). 

42 See eg F Schauer, Formalism’ (1989) 97 Yale LJ 509. 

43 ibid, at 511-513. 
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analogical or theoretical reasoning. In general, it relies only on the fact that the 
cases fall in the same formal category. This is the classic formalist error. 

A formalist approach is usually based on misgivings about the legitimacy of 
allowing judges to take account of matters of justification or underlying princi- 
ple, on the ground that this leads them into political or moral questions, and one 
would expect this to be associated with the view that judges should be cautious 
incrementalists. By contrast, the formalist approach in Unjust Enrichment is 
employed in support of an argument for a far-reaching transformation of the 
common law, and there is surely a tension if not an inconsistency here.“ 


PROPERTY LAW AND IN REM RIGHTS 


In my view the law of property is ajustificatory category concerned with rights to 
control and benefit from. resources or ‘things’, including land, goods, and money. 
No doubt the justification underlying property law, and a regime of private prop- 
erty in particular, is uncertain and controversial. But it is surely nevertheless the 
case that property law is concerned with certain issues, such as what types of thing 
or resource should be subject to ownership, how ownership should be acquired, 
what rights the owner has (or different types of owner have) against third parties, 
etc., which relate to a certain distinct type of justification, so as to found a cate- 
gory comparable to justificatory categories like contract and tort.“ This does not 
mean that fundamental issues that bring into question the justification bebind 
property law are commonly at stake in ordinary cases, any more than comparable 
issues are at stake in ordinary contract or tort cases. It means only that these issues 
lie behind the ordinary rules and loom large in the occasional case where the 
recognised rules fail to determine the outcome, ie in some cases where theoretical 
or analogical reasoning is in play.“ 

Property law is sometimes described as the law of ‘in rem rights’. This might 
reasonably be understood to refer to property law as a justificatory category in the 
sense above. However, an in rem right is often defined as a right that subsists as 
against an indefinite number of people, as compared with an in personam right, 
which subsists against a finite number of people. These are formal, not justifica- 





44 A quite different issue concerning unjust enrichment should be mentioned here In some contexts 
it may be appropriate for the law not to be rule-based at all, but for the court to apply principles 
directly, weighing up conflicting principles in 2 balancing exercise and making a judgment about 
which should prevail in the arcumstances of the case This may lead to increased uncertainty and 
unpredictability, but 1t may also avoid injustice in some cases. It has been suggested that ‘unjust 
enrichment’ 1s such an area of law: see D. Kennedy, Form and Substance in Common Law Adjudi- 
cation’ (1976) 89 Harv LR 1685, 1688. The traditional objection to the theory of unjust ennchment 
was that it involved the application of ‘personal moral opinion’, and this might be understood as a 

ing reference to non rule-based law from a formalist point of view The modern argu- 
ments for the theory of unjust enrichment have often concentrated on responding to this. Such 
arguments miss the real point, since they do not go to the question whether there 1s a pustificatory 
category of unjust enrichment at alL 

45 Subject to the comment at n 17 above. I would take the justification to be concerned, broadly speak- 
ing, with protecting people in respect of the investment of work and resources in creating or 


46 This does not mean that grand issues arise in every case of analogical or theoretical reasoning. 
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tory, categories of legal relation in the sense discussed above, although this formal 
classification is independent of the formal categories considered above: for exam- 
ple, a power/liability relation can be in personam or in rem, as can a strict liability 
relation.” To say that a right is in rem in this sense does not disclose the nature of its 
justification, and in rem rights can arise in different justificatory categories. In tort, 
for example, although a claim for compensation is in personam, the right not to be 
harmed is in rem, but it 1s not generally thought to be part of the law of property. In 
contract, the power to make a contract is in rem because it can be exercised with 
respect to anyone, although the right under the contract and the remedial right to 
compensation are in personam. (Thus, as Hohfeld pointed out, the expressions ‘in 
rem? and ‘in personan? are inapt for their normal usage.** Where in rem rights arise 
ın contract and tort they are not rights with respect to a ‘res’ or thing. Also in con- 
tract there can be an in personam right with respect to a thing, for example a simple 
contractual right to have it delivered) It is true that the standard example of the in 
rem right is in the law of property, for example the right of ownership. But, as con- 
sidered further below, a right of ownership can generate an in personam remedial 
night, for example an in personam claim against the recipient of an unauthorised 
transfer, and this is part of the law of property as a justificatory category. 

Birks equates property law with the law of in rem rights, and he understands in 
rem rights in the standard sense above, ie as rights subsisting against an indefinite 
number of people (pp 26-34).”? He argues that a claim cannot properly be said to 
arise in the category of property law. For Birks, to say that a claim arises in a cer- 
tain category is to say that it arises from that category of causative event, defined 
according to his formal classification. A claim cannot arise in the category of 
property law because property, meaning an in rem right, is not a causative event 
(ibid). It is true that an in rem right is not a causative event. How can a right be an 
event? Furthermore, the category of ın rem relations cannot be expressed as a cate- 
gory of causative events in the way that the category of right-duty relations can be 
expressed as the category of wrongs or the category of power-liability relations 
can be expressed as the category of exercises of a power or consents. There are 
different types of in rem relation that translate into different types of causative 
event, for example, the exercise of an in rem power is a causative event, as is the 
breach of an in rem duty. 

More importantly, to say that a claim falls into a certain category of law should 
generally be understood to mean that there is such a fustificatory category into 
which it falls. This is, in my view, what is meant by saying that a claim is contrac- 
tual or tortious, and its significance lies in the fundamental justification for the 
claim and the role of the category in analogical or theoretical reasoning. If, as 





47 There is an ambiguity, since eather the right-holders or the duty—bearers can be indefinite in num- 
ber. 

48 Hohfeld, above n 19, 49 Hohfeld preferred the expressions ‘multtal and ‘paucita?’. I shall use the 
traditional expressions. 

49 It 1s true that the expressions ‘in rem’ and ‘propnietary’ are often used interchangeably. Often this 
will not cause any problem, but sometimes it 1s a cause of confusion. I used ‘propnetary’ to refer to 
the justificatory category of property, and in rem ın its usual sense, in P. Jaffey, The Nature and Scope of 
Restitution (Oxford: Hart, 2000) 

50 See also P. Birks, ‘Property and Unjust Ennchmenr Categorical Truths’ [1997] NZLR 623, 
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Birks argues, property law refers to the formal category of in rem rights, then it is 
right to say that a claim cannot fall into such a category. But if, to the contrary, 
property law is properly understood as a justificatory category like contract or 
tort, then it is legitimate to say that a claim arises in property law. Furthermore, 
as considered further in the next section, one can identify the type of causative 
event (although it 1s not found in Birks’ formal classification) that, in the type of 
case generally at issue ın the present context, triggers a claim in the justificatory 
category of property, namely the event of an invalid transfer. 


THE ‘CORE CASE’ OF UNJUST ENRICHMENT 


As discussed above, Birks argues that the claim to recover a mistaken payment is 
the tore case’ in the category of unjust enrichment, but he does not address the 
question of the nature of the justification of this core case. It is necessary to address 
this question if the core case is to be the basis for developing a category through 
analogical or theoretical reasoning. In my view the claim is to be explained as 
follows. C was originally the owner of the money that was mistakenly trans- 
ferred.” It is in the nature of ownership (by virtue of the distinctive type of justi- 
fication that underlies it), that an owner of property or money has a right to it as 
against anyone who receives it other than through a valid transfer. A valid transfer 
is a transfer made by the valid exercise of the owners power of transfer, by the 
owner or by someone else with authority.” Thus an owner C acquires a claim 
against a recipient D if D receives money through a transfer from C unless the 
transfer was by way of a valid exercise of C’s power of transfer (ie where there 
was no purported exercise of the power or where there was a purported exercise 
vitiated by a factor such as mistake). If the recipient D were free of a claim, the 
injustice (the basis of the claim for ‘unjust enrichment’) would lie in the fact of 
C’s original ownership, and in the absence of a valid exercise of the owner's power 
of transfer. These are matters relating to property or ownership, and, as I see it, this 
1s the justificatory category into which the mistaken payment claim falls. Thus the 
category of analogous cases of which mistaken payment is an example, to which 
one can generalise from mistaken payment, comprises claims where C owns 
money or other property that passes to D other than through the valid exercise 
of C’s power of transfer as owner.” 

Many commentators presuppose the validity of a contrary argument. This is 
that in the usual case of mistaken payment title passes to D, so that when C makes 








51 At common law, ownership 1s said not to be a condition of the claim, ın the sense that 1f there 1s an 
invalid transfer from the owner X toY, and then another invalid transfer from Y to Z, Y may have a 
claim against Z even thoughY 1s not the owner. (It 1s said that there 1s no absolute ownership, only 
relative ownership) But Y has the claim on the bans that he 1s presumed to be the owner as against 
Se ee eee a eee rena eee Sea ee en ee 
claim must be ın the end to protect ownership 

52 Apor above, diu miaro tan gable things aad ny see niea Pate, An Rie Claiin eg 
Wealth and Surviving Value’ (2002) 55 Current Legal Problems 263 

53 Including claims to traceable proceeds This may be stated too narrowly, since there may be other 
types of clam ansing from the claimant’ ownership, for example a clam for payment for the 
unauthonsed use of property. I argue for this general approach to restitution and ownership 1n 
P Jaffey, above n 49, and Jaffey, above n 52. 
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a claim he is not enforcing his original title, and therefore that the claim cannot be 
based on C5 original right of ownership, since he has lost it™ Similarly, one 
might think that if title has passed it must follow that the owner’s power of trans- 
fer was validly exercised,” which again suggests that there can be no claim based 
on the original right of ownership. But neither of these points is correct. If C has 
lost his nght of ownership, then of course he cannot enforce it as such. But this 
means only that if he has a claim it must be an in personam claim (or possibly a 
new and different type of in rem right) (pp 32-33); it in no way implies that the 
claim is not entirely explicable as arising from and by virtue of the original right 
of ownership, within the justificatory category of property. 

Of course, one might also say that the claim falls into a formal category of 
unjust enrichment Gust as claims arising in contract can fall within the formal cate- 
gory of unjust enrichment). This is quite consistent with saying that, ın justifica- 
tory terms, the claim arises from the claimant's original right of ownership and is 
in the category of property law, and the latter is the more important way to char- 
acterise the claim. Describing the claim as an unjust enrichment claim gives no 
indication of the relevance of the claimants mistake, and it does not explain why, 
if the daimant’s power as owner to transfer his property was exercised validly, it 
should be thought unjust for the recipient to keep the benefit of the transfer.” 

Most commentators distinguish between two types of case. They say that 
there can be a claim based on C’ onginal ownership (where title did not pass) 
and an alternative claim based on unjust enrichment (where title did pass). The 
umplication is that property and unjust enrichment are alternative justificatory 
categories. This has led to controversy over how to distinguish between them, in 
terms of when they arise or their content.” But no basis for this distinction in 
terms of different rationales for the two claims can be found in the literature, 
and over the long history of the relevant law the judges were not troubled by 
the supposed distinction until it became the subject of academic controversy in 


recent years.” 





54 I take this to be almost universal ye ee eee 

55 This seems to be the understanding of the case where title passes even though the transfer 1s mis~ 
taken, because the mistake was not ‘fundamental’. It cannot apply to the case where it 1s said that 
ttle 1s lost because the proceeds are no longer traceable. 

56 Itis a controversial and important question whether and in what arcumstances the clam should be 
1n rem or in personam, but this 1s quite a different question from whether the claim is within the 
justificatory ry of ownership or property. 

57 ‘This em is illustrated by Macmillan Inc v Bishopsgate Investment Trust (no 3) [1996] 1 
WLR. 387. Birks attnbutes this approach to Virgo (pp 31-33), but ıt appears to be the only available 
approach for commentators who accept the pos bility of a Gustificatory) category of unjust ennch-~ 
ment claims, but are not prepared to deny that sometimes claims also arise from the claimant’ own- 
ershi 

58 ie, the aaben and money had and received It 1s sometimes argued by suppor- 
ters of a theory of unjust enrichment that the argument above for an ownership-based analysis of 
what they would describe as unjust enrichment daims must be wrong, because it cannot account 
for cases where the claimant provided labour or services rather than making a transfer of property: 
see eg L.D. Smith, ‘Unjust Enrichment, Property, and the Structure of Trusts’ (2000) 116 LQR 
412—419. But on the approach above it is only claims that arise from a defective transfer of property 
or money that are ownership-based Other claims within the formal category of unjust enrich- 
ment, including claims in respect of services, call for a different type of justification. 
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In Unjust Enrichment, Birks takes a different position. He says that in cases where 
title passes the claim is an unjust enrichment claim,” but in other cases where the 
claimant retains title and enforces his continuing right of ownership,™ the claim is 
neither an unjust enrichment claim (because the right of ownership that the 
claimant enforces does not arise from the transfer), nor is it a claim based on 
property or ownership (because, as discussed above, property or ownership is 
not a causative event). Instead, Birks says that the claim should be characterised 
by reference to the event that originally gave rise to the claimants right of 
ownership, which might have been consent, wrong, unjust enrichment or 
another type of event, depending on how the claimant originally acquired the 
property (pp 32-3, 55). I do not understand Birks to suggest that the conditions 
for the claim against the recipient depend in any way on how the property was 
acquired by the claimant. The rationale for ownership and for protecting it do not 
depend on this. It is difficult to see what purpose is served by a classification that 
divides up in this way claims by an owner whose property has been invalidly 
transferred. 


UNJUST ENRICHMENT AND CONTRACT 


As mentioned above, Birks concedes that there are contractual claims that arise 
from the receipt of a benefit (ie are within the formal category of unjust enrich- 
ment), but he excludes these from his category of unjust enrichment, presumably 
because he conceives of his category as being in the nature of a justificatory cate- 
gory as I have described it. Birks’ example is the simple case ofa loan, where there 
is a claim to recover a payment based on contract.” By contrast, the case regarded 
by Birks and many others as a standard case of unjust enrichment is where C paid 
D asum in advance of performance of a contract by D, and D did not perform. C 
may be entitled to recover the prepayment (pp 125—127). But why is this claim 
not a contractual claim, falling outside Birks’ unjust enrichment category, just 
like the claim to recover a loan? 

The thinking here may be that the claim is not contractual because, by contrast 
with the example of a loan, D did not actually agree to repay the money: he 
agreed to provide the specified contractual performance. But it is exceptional in 
contract for the remedy to be for D to do something that he actually agreed to do 
in the contract. It is true only in the case of claims for payment of an accrued debt 
or for specific performance. It is not true in the ordinary case of damages, 








59 ee 

60 Birks distinguishes between three forms of claim (pp 54-58): the vindicatio and wrongful interfer- 
ence, which are both based on the claimant's having title, although thu can be a new ttle arising 
from unjust ennchment ora retained title; and the unjust ennghment claim, which the claimant 
can make where he has no utle, but also where he has ttle but warves it. 

61 This is surety an unjust enrichment claim in the formal sense. There 1s a clam that arises as a result of 
and on the event of the transfer. 

62 See n 37 above. 

63 Strictly speaking, the claim is available only where there has been a complete failure of considera- 
tian’. 
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although of course no-one doubts that a claim for damages can be a claim in con- 
tract.“ If we look for the justification for C3 right to recover his money, it seems 
quite clear that it lies in contract, in the sense that it arises from the principle 
underlying the law of contract, even if the precise form of the connection 
between the principle that agreements should be observed and the right to 
recover a prepayment is not immediately obvious. Again, one might wish to 
say that, although the claim is contractual in justificatory terms, it is in formal 
terms an unjust enrichment claim, just as the mistaken payment claim is in terms 
of its justification a property law claim and also in formal terms an unjust enrich- 
ment claim. Just as ‘unjust enrichment’ provides no distinct alternative justification 
for the mistaken payment claum, so ‘unjust enrichment’ provides no non-contrac- 
tual justification of the claim to recover a contractual prepayment. 


‘UNJUST FACTORS’ AND ‘NO LEGAL BASIS’ 
The ‘no legal basis’ spproach 


Birks’s five stage framework for the analyns of unjust enrichment claims was 
mentioned above. The important first three stages — that D received a benefit, that 
it was at C3 expense, and that it would be unjust for no claim to arise — emerge 
from the discussion of the core case of mistaken payment.” These three stages are 
identified from the features of the core case that define the category of unjust 
enrichment. The most fundamental issues arise in connection with the third stage 
of the framework, the ‘unjust’ requirement. In the past Birks has approached this 
question in terms of ‘unjust factors’. The concept of unjust factors is derived from. 
the concept of vitiating factors such as mistake. On the unjust factor approach, 
these vitiating factors are assimilated with other so-called unjust factors, in parti- 
cular ‘qualified intent’, where the claimant made a transfer intending it to be reco- 
verable in the event of some condition not being fulfilled, and also various 
so-called policy grounds for an unjust enrichment claim.” This unjust factor 
approach has always been contrasted with a rival approach according to which 
an unjust enrichment claim arises not from one of a number of possible unjust 
factors, but from the fact that there is an ’bsence of basis’ or ‘no legal basis’ for 
the receipt and retention of the benefit by the defendant. This is said to be the civil 
law approach. In Unjust Enrichment, Birks has for the first time abandoned the 
unjust factor approach in favour of the no legal basis approach. This will generally 








64 The argument may be that D did not ‘consent’ to repay the prepayment. On this approach, con- 
tractual claims are confined to claims to enforce pnmary rights (p 20). This reflects confusion 
between consent or exercise of power as an event creating a contract and contract as a category 
based on the pnnciple that agreements should be enforced 

65 In my view itis to be explained ın terms of the protection of reliance in contract: see Jaffey, above n 
49, ch 2. 

66 See text at n 31 above. 

67 At one time there was also thought to be a fault-based category (p 37). 

68 My comments are directed at Birks’ version of the no legal bans approach, not at other accounts of 
the civil law approach to unjust enrichment. 
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be seen as the most striking development in his thinking, and it will no doubt 
give rise to much discussion. 

One reason why Birks finds the no legal basis approach appealing is that it 
appears to give unjust enrichment a unity that is lacking in the unjust factor 

approach, which appears to consist in a miscellany of different grounds for a claim 
(p 93). Although he does not put it in this way, to say that the unjust factors are a 
miscellany i is best understood to mean that (as argued above) unjust enrichment 
claims arising from different unjust factors do not belong in the same justificatory 
category.® (In fact, under the property approach above, vitiating factors — though 
not Birks’ other unjust factors — are unified in this sense in relation to transfers of 
property: in every case their significance is that they preclude the valid exercise by 
the claimant of his power of transfer as owner.”) By contrast, in appearing to offer 
a single unifying formula, the no legal basis approach suggests that unjust enrich- 
ment claims do indeed constitute a justificatory category.” The question then is 
whether it is possible to provide an account of the no legal basis approach to sus- 
tain this. Birks offers a couple of abstract formulations of the no legal basis 
approach. For example, he says that under the no legal basis approach the question 
is whether the recipient was entitled to the benefit, as opposed to whether the 
transfer was vitiated by ‘incomplete intent’ (or some other factor) (p 88). Also, he 
says that there is no legal basis where there is no explanation of the benefit known 
to the law (pp 88-9). These formulations do not seem to me to offer anything in 
the nature of a distinct principle or type of justification such as to support the 
argument for a justificatory category. But Birks also offers a more concrete inter- 
pretation of no legal basis as ‘failure of purpose’; to this we now turn. 


‘No legal basis’ as ‘failure of purpose’ 


According to Birks, there is no legal basis for a receipt by D if it does not achieve 
C’s purpose in transferring it. Cs purpose must be understood in terms of its 
intended legal effect or explanatory outcome’, such as making a gift, creating a 
contract or a trust, or discharging a liability (p 90).” A standard example of no 








69 One might argue that the unjust factor approach should be understood to be based on a formal 
category of unjust enrichment as explained above, the different unjust factors or categories of 
unjust factor representing different justificatory categories This interpretation casts light on some 
arguments in the unjust enrichment literature. for example, ‘failure of conmderation’ as an unjust 
factor meaning non-performance of a contract, and ‘retention of title’ as an unjust factor yusufying 
a daim to recover property invalidly transferred But this interpretation does not correspond to the 
way in which unjust factors are usually understood and 

70 Cf Birks’ discussion of ‘intent-based unjust factors as ways in which there might be no 
legal bans (pp 99-101). 

71 Burks says that the no legal bans approach makes unjust enrichment more like contract and less like 
tort (pp 93-94). He also says that contract 1s like a ‘closely kmt family’ and tort 1s like a ‘loose federa- 
tion! (pp 15, 94), which might reflect a sense that contract is ajustificatory category and tort a formal 
category consisting of different torts governed by distinct pnnciples not reducible to a single more 
abstract principle 

72 This appears to be the development of ‘qualified intent’ (previously descubed by Birks as ‘failure of 
consideration’) into 2 general basis for unjust enrichment clama. It does not seem to be explained 
why it is that only purposes formulated in terms of the explanatory outcomes are relevant 
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legal basis as failure of purpose is where C made a payment to discharge a liability 
that, it turns out, did not exist (p 89).” There is no legal basis because the non- 
existence of the liability means that C’s purpose of discharging a liability was not 
fulfilled.” The traditional English analysis is that the payment was vitiated by 
mistake. (For Birks, this is the unjust factor approach, but as argued above, it 
should be understood to mean that the vitiating factor — eg mistake — vitiated 
the owner’ exercise of his power of transfer.) 

It seems to me unhelpful to say that the reason for the claim is that C’s purpose 
of discharging the liability was not fulfilled. The reason why his purpose was not 
fulfilled is that it was formed in the light of a mistaken understanding of the situa- 
tion, and it is surely this mistake that provides the basic justification for the claim. 
The effect of Birks’s approach seems to be to confine recovery for mistake to a 
certain type of basic or fundamental mistake, viz., mistake as to the direct legal 
effect or explanatory outcome’ of the transfer. For example, it seems that it would 
exclude recovery in the ordinary case of a mistaken gift, where C intended a gift 
but was mistaken about some fact that prompted him to make it (because here a 
gift was intended and achieved). There is no doubt much to be said for restricting 
claims based on mistake in some such way.” But this does not imply that the 
claim is not based on mistake.” 

It is not clear whether failure of purpose should be understood as a particular 
manifestation of no legal basis, or whether it is a general elaboration of the con- 
cept, which gives content to the more abstract formulations mentioned above, 
and is of general application. The former seems to imply that it is in the nature 
ofan unjust factor, but this appears not to be intended (pp 90—91). The latter seems 
clearly wrong, because there are cases that must come within Birks’ category of 
unjust enrichment but surely cannot be explained in terms of failure of purpose. 
Por example, in the case of a payment under duress, it appears that C’s purpose is 
indeed fulfilled,” and it is difficult to see how the claim can be explained other 
than on the basis of a vitiating factor.” Consider, too, the case where C’s money is 
transferred to D without C’s authority, ie, by a stranger or by an agent or trustee 
acting without authority.” Here, one cannot say that C’s purpose in making the 











73 The leading case discussed by Birks is Kelly v Solari (1841) 9 M&W 54, 152 ER 24. 

HM As Birks explains (pp 89-90), ıt cannot be the nmple fact that there was no liability that in itself 
means that there was no legal basis: for example, 1t might be that the purpose was to make a gift, 
and here the absence of a liability would be ummaterial. 

75 This has been a controversial issue in the literature. See eg T Krebs, A German Contmbution to 
English Unjust Enrichment Law’ [1999] RLR 271; cf Jaffey, above n 49, 167 

7% Sometimes Birks implies that the er is recoverable simply because C intended it to be recover- 
able if his purposes were not fulfilled: ‘Every intended transfer is made with qualified intent’ 
(p 10). But it 1s doubtful whether transferors do as a matter of fact have such an intention; more 
importantly, the issue 1s whether, if they do, the intention should have any legal effect (in the 
absence of agreement from the other party) 

77 The same argument would apply with respect to other vitating factors, including undue influ- 


ence. 
78 Leaving aside explananons based on wrongdoing. C’ purpose is presumably to make a gift (or 
discharge a liability, etc) in order to avoid the execution of D's threat against him. If one objects that 
this was not really C's purpose, this can only mean that his p was vitiated. 
79 Birks used to say that this was a case of ‘ignorance’, but this idea has apparently been abandoned. 
For criticism of it, see Jaficy, above n 49, 161. 
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transfer was not fulfilled. On my understanding Birks says that there is no legal 
basis because C had no relevant purpose at all (p 138).” But this does not appear to 
be an application of the same principle, that a transfer by C is recoverable if C} 
purpose in making it was not fulfilled. By contrast, this type of case is easily 
explained as a case where the owner’s power of transfer was not validly exercised, 
by the owner or someone else with authority. 

More generally, where C disposes of his money or property to D or does work 
for the benefit of D, it seems to me very doubtful whether the failure of C’s pur- 
pose in doing so should in itself provide the ground for a claim. In the absence of 
an agreement with D, generally C should bear the rsk that the purposes he had in 
mind were not fulfilled.” But whether or not there is room for a claim based on 
failure of purpose in some circumstances, Birks’ concept of failure of purpose 
surely does not provide the basis for a justificatory category of unjust enrich- 


ment? 


CONCLUSION 


Unjust Enrichment is a contribution to a longstanding project of establishing a cate- 
gory of unjust enrichment claims in the law, analogous to the categories of con- 
tract or tort, involving the reorganisation and reinterpretation of parts of the 
traditional common law. Although Birks is surely right to insist on the impor- 
tance of classification, in my view there is no basis for a category of unjust enrich- 
ment of the sort necessary to justify this project. This would have to be a category 
defined in terms of a common underlying principle or justification, such as to 
justify the common treatment of claims in terms of a common framework for 
determining when a claim arises — ie a justificatory category as explained above. 
I have argued that, to the contrary, the classification of private law set out in Unjust 
Enrichment involves a formal category of unjust enrichment claims that says noth- 
ing about their justification. (The concept of ‘no legal liability’ or failure of pur- 
pose’ might be be intended to provide the basis for a justificatory category, but I 
cannot see a convincing argument to this effect.) If there is indeed no genuine 
justificatory category of unjust enrichment, the mistake of supposing that there 








80 Alternatively he connders the absence of a legal basis to be obvious. The transfer is obviously inva- 

lid because ıt 1s obvious that the owner's power of transfer was not exercued. Ostensibly Birks'’s 
proach would appear to cover cases where a trustee or agent acted within his authority 

81 is a readily-available mechanism available to C ıf he 1s not prepared to take this risk, which is 
also fair to D — C can make an agreement with D beforehand for D to return the transfer in spect 
fied circumstances, or pay for the work Where the parties cannot be expected to make an agree- 
ment, because they cannot communicate or because of mistake, it may be reasonable to allow C to 
recover for a benefit conferred without agreement, as in cases of necessitous intervention or Mis- 
taken services: see J above n 49, 77££ 

82 There are a number of other types of ntuation that Birks addresses ın terms of failure of purpose, 
involving both transfers of money or property to the defendant and work done for the benefit of 
the defendant, including where C does work for D ın the course of negotiations for a contract, and 
where C makes 2 payment or does work under a valid contract, or under a void contract, with D. 
see generally Chapter 6. There has been much controversy over these types of case. For lack of space 
I shall not discuss them here. As to valid contracts, see the section above on unjust enrichment and 
contract. 
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is results in the assimilation into a single category of various claims that have quite 
different types of justification. This is bound to distort the law. It is analogous to 
the old implied contract fiction, which treated some claims as contractual even 
though they were clearly not based on the contractual principle that agreements 
should be observed. 

Much of what is regarded as the law of unjust enrichment is concerned with 
claims to recover invalid transfers of money or property or its value (ie where the 
transfer was vitiated or unauthorised), and it was suggested above that such claims 
should be understood as falling within the justificatory category of property 
(whether the claim is in rem or in personam, and whatever other issues arise, con- 
cerning tracing, change of position etc). This would include Birks’ ‘core case’ of 
mistaken payment. Similarly, another important part of what is regarded as the 
law of unjust enrichment comprises claims arising from the fact that an agree- 
ment between the parties has not been carried through — for example, claims to 
recover a contractual payment under a valid contract or claims for a quantum mer- 
uit for work under a valid contract. It was suggested above that such claims are 
properly understood as falling within the justificatory category of contract. Birks’ 
approach has obscured the possibility of analysis in terms of property law or con- 
tract law. Although this alternative approach is at odds with Birks’ theory of 
unjust enrichment, and with his scheme of classification by formally-defined cau- 
sative events, it is consistent with his more fundamental conviction of the impor- 
tance of legal classification to a rational understanding of the law. 
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William Swadling (ed), The Quistclose Trust: Critical Essays, Oxford: Hart 
Publishing, 2004, xxiii + 185pp, hb £30.00. 


This book is a collection of nine papers addressing particular aspects of the Quist- 
close trust. In an area where debate has recently been rekindled following the 
House of Lords’ opinion in Twinsectra v Yardley [2002] 2 AC 164 and Robert Cham- 
bers’ 1997 book Resulting Trusts, the essays are certainly welcome additions to the 
literature. 

Robert Stevens sets the scene with a short but highly informative account of 
the events preceding the original Quistclose case. It 1s both well-researched and a 
good read, but is clearly intended to stand apart from the rest of the book as a 
historical report rather than as a critical essay. William Swadling’s own paper, 
‘Orthodoxy’, follows: one of its targets is Lord Wilberforce'’s construction of the 
Quistclose device as a primary trust for creditors, followed if necessary by a second- 
ary trust for the lender. Swadling also tries to undermine attempts by Chambers 
and Lord Millett to reconcile the Quistclase trust with orthodoxy. In my view this 
is only partly successful Swadling convincingly demolishes Wilberforce’s pri- 
mary/secondary construction, and shows that Chambers’ specific Quistclose theory 
is not appropriate to all Quistclose cases. Both of those theories, however, had 
already been rejected by Lord Mullett, and where Swadling faces real difficulties 
is in questioning Millett’s own model. 

One problem here is that Swadling spends so much time on Lord Wilberforce’ 
theory that the attempt to undermine Lord Millett’s model 1s both too brief and 
suffers from being conducted through the same analytical framework as the attack 
on Wilberforce'’s theory. So although Swadling expressly recognises that Millett’ 
model is not the same as a ‘primary trust for the lender’, he does not go on to treat 
the two sufficiently distinctly: arguments against Lord Millett in Tivinsectm have to 
be teased apart from those relating to Lord Wilberforce in Quistclose. And Swadling 
does not attack Lord Millett on what might be his weakest flank. Having estab- 
lished that the trust is not one of the common consensual trusts, Swadling to dis- 
cuss not-consent trusts and concludes that the Quistclose trust does not fit easily 
into this category either. That may be so, but in Tiinsectra Millett puts some 
weight on Chambers’ general theory of resulting trusts arising because the trans- 
feror does not intend to benefit the recipient. As James Penner suggests in the 
third chapter, this might yet prove to be a weak foundation, and Swadling cer- 
tainly needs to engage with this debate. 

There are other questions about Swadling’s account. First, as part of his criti- 
asm of Millett’s model, Swadling notes ‘the inappropriateness of the fiduciary 
label in a purely commercial, arms-length context’ (p 28). Yet whether or not the 
label is indeed unsuitable can be doubted, especially given that fiduciary obliga- 
tions are flexible. As Lord Mustill said in Re Goldcorp Exchange Ltd [1995] 1 AC 7 at 
98, ‘[t]o describe someone as a fiduciary, without more, is meaningless’. It would 
be wrong to say that all fiduciaries always owe the same duties, so it is also mis- 
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taken to assert that the imposition of those duties is inappropriate in Quistclose 
cases. Secondly, Swadling appears automatically to assume that any resulting trust 
beneficiary could avail herself of Saunders v Vautier termination rights and effec- 
tively bring the arrangement to a premature end, notwithstanding the contract. 
Again, this might be questioned: at least in the case of a resulting trust it could be 
argued that a promise not to back out of the arrangement would render any such 
rights unavailable. Perhaps these examples indicate a more general issue: despite 
being the title of the essay, orthodoxy’ is never defined. Swadling seems to take 
the word to imply the strictest fiduciary duties, most conventional rights- 
arrangements, and easiest cases. But is it not also ‘orthodox’ to say that certain 
common consequences of proprietary relationships might be altered by the par- 
ties agreement? Having said all this, these criticisms should be placed in context. 
Swadling’ paper does fulfil its main purpose: to argue that Quistclase was wrongly 
decided and that Lord Wilberforce’ construction was flawed. In this the piece suc- 
ceeds unequivocally. 

James Penner’s third chapter is a fine exposition of Lord Millett’s model that 
concentrates on three problem areas: the power, classification, and certainty. 
Whilst all three are tackled adeptly, it is the discussion of classification that is of 
the most interest. This is so for two reasons: Penner argues both that Lord Millett’s 
analysis in Tivinsectra marks a departure from his earlier thoughts (expressed in his 
1985 article: 101 L.Q.R. 269), and also contends that Millett’s reliance on Cham- 
bers’ general resulting trusts thesis makes his Twinsecta model complicated and 
unstable. In short, Penner suggests that Lord Millett’s view has shifted from one 
where the trust is an ‘intentional trust — if informally expressed — to one that does 
not take sufficient account of the actual intentions of the parties (p 50, n 30). This is 
a strong argument that is reasoned well and is not just of academic interest. To take 
one possibility, the nature of the trust as ‘intentionaf or ‘non-intentional’ could 
influence the types and extent of the concomitant fiduciary obligations that are 
placed upon the recipient of the property. 

The longest essay ın the collection is Robert Chambers’ ‘Restrictions on the 
Use of Money’. A comprehensive account, the discussion is again focused on the 
classification of the trust but also includes consideration of the possibilities of 
shared beneficial ownership and unjust enrichment. If there is a criticism it is that 
Chambers does not really tell us where he thinks his own theory fits in with 
that of Lord Millett. Maintaining that he seeks only to institute his construction 
as one which stands as a legal device, available for employment if the parties 
should so desire, Chambers does not tell us when each would be more appropri- 
ate. Is it just a question of the parties’ wishes, or might other considerations 
(such as the difference between compulsion and freedom to apply) be important? 
This aside, the conclusion that ‘the Quistclose trust is not a particular relationship, 
but a range of possible relationships’ (p 118) is ably defended and, it seems to 
me, correct. 

In addition to essays that*deal with the classification of the trust, the collection 
also includes useful shorter pieces that either treat further issues or help to place 
the Quistclose device in context. The trustees power, referred to in varying degrees 
in the papers mentioned above, is expanded upon in Lionel Smiths essay, and 
there are also pieces by Ewan McKendrick and Robert Stevens that deal with 
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how the Quistclose trust is employed in commerce and the effect that it has in 
insolvency. Two other essays by Peter Birks and George Gretton take the Quistclose 
trust as a focal point for what are actually more general discussions. Gretton deals 
with trusts in Scotland, and Birks with the respective positions in English law of 
equity, contract and unjust enrichment. Although these two discussions might 
not be exclusively Quistclose centred, they nonetheless easily justify their inclusion. 
Observations such as ‘[i]t may turn out that the Tivinsectra construction is itself no 
more than a symptom of want of confidence in the law of unjust enrichment’ 
(Birks, p 141), and ‘[a]lready having the habit of looking in the “proprietary rights” 
box, they are willing to do so even for something as apparently purely contractual 
as the loan in Quistclose’ (Gretton, p 170), provide much food for thought. 

The preface to The Quistclose Trust notes that the essays are ‘not intended to give 
a textbook account of the subject, nor even to be in agreement with each other’ 
(p ix). This is certainly the case: to take just one example, Birks appears to recog- 
nise that Saunders v Vautier nghts can be modified by contract (p 126), whereas 
Swadling appears to assume that they cannot (p 28), and uses this to argue against 
a trust construction. Of course this is not a criticism: divergent views lead to shar- 
per analysis and enable readers to form their own conclusions. However, it might 
have been useful to include brief comments or rebuttals by other authors after the 
main articles. There are also one or two omissions. Given that the Law Commis- 
sion is currently conducting a review of personal property security, one might 
have expected to find more consideration of Quistclose trusts’ possible position 
under any new regime. This is mentioned in passing by Birks and addressed 
briefly by Stevens. Inclusion of more comparative common-law material might 
also have been justified. 

Despite the breadth of the essays here, in my view the great strength of this book 
lies in the depth of analysis it offers of the classification of the Quistdase trust. In the 
foreword, Lord Millett comments that ‘[i]t was too much to hope that a single deci- 
sion of the House of Lords would put an end to controversy’, and goes on to say 
that ‘[t]he problems which will face the courts are not likely to derive from any 
difficulty in analysing the nature of the trust, but from the need to distinguish the 
case where it arises from the ordinary case of the lender’ (p vii). This is undoubtedly 
true, and given this perhaps we should not expect too much from the judges. But 
academic debate on the true nature of the trust is not finished yet, and in the essays 
by Swadling, Penner and Chambers, we have three important contributions. 


Jamie Glister* 


N. Bamforth and P. Leyland (eds), Public Law in a Multi-Layered Constitution, 
Oxford: Hart Publishing, 2003, xi + 433pp, pb £22.50, hb £50.00. 


The preface to this collection of essays states that the book’s objective is to engage 
with ‘what we describe as the “multi-layered” constitution . . . (and to)... analyse 
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some of its key aspects in an attempt to offer some suggestions or tentative con- 
clusions about the architecture of the contemporary constitution’. The book pro- 
vides, as such, a very significant and timely contribution to the body of literature 
on public law developments in the UK. Although there is much literature on the 
theme of constitutional change in the UK (notably The Changing Constitution, now 
published in its fifth edition), the present collection’ value lies in the fact that it 
offers, in some important respects, a deeper and more critical approach to the chal- 
lenge of change. This is true not just in terms of the issues covered — there are 15 
wide-ranging and varied chapters — but also in terms of the analytical perspectives 
adopted. There are thus essays that address, among many other things, historical 
context, high theory, and doctrinal debates that are current in the UK courts. 

For the editors, multi-layered constitutionalism describes the structures of gov- 
ernment that have resulted from the ceding of power upwards, downwards and 
sideways from the old unitary structures associated with Dicey’s model of the 
constitution. Key among these shifts have been European integration, incorpora- 
tion of the ECHR, devolution, and privatisation, and there are a number of care- 
fully chosen essays that touch on some or all of these themes. Noteworthy here is 
the balance the editors have struck between essays that examine the political con- 
text of constitutional changes and those that consider the questions that may sub- 
sequently arise in the courtroom. In respect of setting the political context, for 
example, the essays by Adam Tomkins and Richard Cornes are particularly 
insightful: Tomkins addressing the role of the UK Parliament (“What is Parlia- 
ment For?’); and Cornes examining the pressure that devolution to Northern Ire- 
land, Scotland and Wales has created in the English context (‘Devolution and 
England: What is on Offer?’). A far-reaching critique of the rationale for, and 
implications and problems of, sectoral privatisation 1s then offered in Leyland’s 
essay on ‘UK Utility Regulation in an Age of Governance’. Taking gas, electricity 
and water as examples, Leyland highlights how privatisation has long been taken 
to raise key questions about control and accountability, and how these questions 
have now been complicated — and in some respects resolved — by devolution. The 
conclusion is that effective regulation in the context of privatisation requires more 
than mere statute based regulatory structures, and; Leyland suggests a move 
towards control that focuses more on corporate governance and the deeper cul- 
ture of service provision. This of course posits a fundamental recasting of percep- 
tions of the public-private divide, and a subsequent chapter by Peter Cane — 
‘Accountability and the Public/Private Distinction’ — provides a useful analysis of 
the conceptual backdrop to Leyland’s account. 

The challenges that change can present for the courts are then dealt with in 6 
chapters that range across the issues of devolution, the interaction between EU 
law, the ECHR and domestic law, and standing under the various legal regimes. 
Three essays stand out in terms of what they say about the failure of the courts to 
meet the challenge of change, and how that may be done. First is Nicholas Bam- 
forth’s excellent ‘Courts in 4 Multi-layered Constitution’, which argues that the 
UK courts’ need to provide a more satisfactory constitutional justification for their 
approach to the relationship between domestic law, EU law, and the ECHR. 
Bamforth notes how the courts now have to make decisions in a number of over- 
lapping spheres, and he argues that, in the absence of a fuller constitutional justifi- 
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cation for the overlap, the consequence is a disjomted and unsatisfactory approach 
to the reach of, for instance, general principles of law. This theme also underlies 
Murray Hunts contribution, ‘Sovereignty’s Blight: Why Contemporary Public 
Law Needs the Concept of Due Deference. The specific context of Hunt’ essay 
is the challenge that recognition of the proportionality principle in UK law has 
raised for the separation of powers doctrine, his argument being that the courts 
need to elaborate a doctrine of ‘due deference’ that facilitates more exacting judi- 
cial scrutiny where appropriate. Hunt’ thesis is that the ‘discretionary area of judg- 
ment’ doctrine presently used by the courts suggests spatial zones into which the 
judiciary may never enquire, and that this frustrates review of the type demanded 
by proportionality. Due deference is instead said to allow courts to look more 
closely at decisions and to decide whether they are justifiable in the circumstances 
within which they are made. Having examined how the discretionary area and 
‘due deference’ doctrines can ‘make a very real difference to the outcome of cases’ 
(p 370), Hunt urges the latter’s increased use: ‘until this is done, the development of 
a coherent and mature system of public law fit for a modern constitutional 
democracy will continue to be blighted by our collective failure to understand 
the nature of our inheritance and move beyond its paralysing confines’ (p 370). 

The need to understand history also provides a central theme of the remaining 
essay on the courts, Michael ‘Taggart’, ‘Reinventing Administrative Law’. This is 
perhaps the outstanding piece in the collection, and it complements Bamforth 
and Hunt’ essays by putting Wednesbury review in an historical context that allows 
the reader to understand the difficulties that the courts have in moving between 
the different layers of the constitution, as well as why they seemingly prefer a dis- 
cretionary area doctrine to one based on ‘due deference’. Wednesbury itself of course 
reflects in sharp form the idea of spatial exclusion, and Taggart starts by placing 
that idea in the prevailing social and moral context of 1940s Britain. But having 
done so, Taggart explains how the context has changed and how the courts are 
now required to play a correspondingly different role. The difficulties that they 
are experiencing with this new role — chronicled by Bamforth and Hunt — are 
recognised by Taggart, and he does not suggest that the transition from old to 
new is without its problems. However, he does suggest that the process of the 
reinvention of admunistrative law that has ‘only just begun’ will accelerate and 
bring UK constitutionalism towards the various stages of maturity demanded 
by others. There is therefore some hope that the doctrinal developments urged 
by Hunt and Bamforth will occur sooner rather than later. 

A more theoretical account of the challenges facing the multilayered constitu- 
tion is provided in essays by Martin Loughlin and John Morison. Both chapters are ° 
written at the highevel of analysis synonymous with each author, and both pro- 
vide critiques of aspects of traditional constitutional law thinking: Loughlin criti- 
cising the idea that constitutional law can be seen as separate from politics when its 
origins are in fact rooted firmly in the political; and Morison emphasising, with 
reference to Michel Foucaults governmentality thesis, the need for debate about 
the modernisation of government to recognise the diffuse nature of power in the 
modern polity. Each chapter provides, as such, a note of scepticism about the limits 
of constitutionalism, and this is a theme that underlies Stephanie Palmers mea- 
sured and revealing chapter, Freedom of Information: A New Constitutional 
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Landscape?’ Palmer's chapter, while accepting that the Freedom of Information Act 
2000 offers the prospect of increased openness in government, cautions that 
exemptions within the Act raise many questions about how far the prospect will 
truly be realised. Palmer thus concludes that the Freedom of Information Act 2000 
may ‘prove to be more cosmetic than a fundamental constitutional reform and that 
the structure of the Act is set to encourage judicial review applications’ (p 246). 
Given this, and given also that such applications will often involve questions of 
constitutional pmnciple, it will be interesting to see how judicial review will 
unfold in the light of the points made by Bamforth, Hunt and Taggart. 

If a criticism can be made of this collection it is that there is only one essay that 
focuses on external bodies and their impact on the UK, namely Carol Harlow’, 
‘European Governance and Accountability’. And while Harlow’s chapter is char- 
acteristically challenging and provocative, the reader is left with the feeling that 
there was scope for at least some consideration of the significance of wider pat- 
terns in international relations. A similar point might also be made about the 
importance of developments in world trade. 

That is a minor gripe. Public Law in a Multi-Layered Constitution is an excellent 
and original collection of essays that brings many new perspectives to debates 
about constitutionalism above, below, and within the UK. It is well produced 
and it stands as a credit to its contributors, editors, and publisher. 








Gordon Anthony* 


David Dyzenhaus (ed), The Unity of Public Law, Oxford: Hart Publishing, 
2004, xxii + 496pp, hb £45.00. 


The Unity of Public Law is a rich and varied collection of essays, the product of a con- 
ference held at the Faculty of Law of the University of Toronto in January 2003. At 
first blush, the focus of the collection seems narrow, since it takes as its primary 
subject matter the Supreme Court of Canada’ decision in Baker v Canada (Minister 
of Citizenship and Immigmtion) [1999] 2 SCR 817. However, it quickly transpires that 
Baker is merely a point of departure for much broader discussion of various grand 
themes in public law which are pertinent across the common law world. 

Baker began as an application to review the decision of an immigration officer 
who refused to allow Baker to apply for permanent residence from within 
Canada. She asked to be exempted from the ordinary requirement that applica- 

tions be made from outside the country, arguing that since she had four children 
in Canada, there were ‘humanitarian and compassionate reasons for this exemp- 
tion, as provided for in the relevant statute. The Supreme Court held that the 
immigration officer who rejected Bakers claim did not reasonably exercise his 
discretionary power when making the decision. Any reasonable exercise of his 
power must, among other things, be responsive to the needs and interests of chil- 
dren, given how important those needs are in Canadian society. Giving the 
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majority judgment of the court, LHeureux-Dubé]J established a general duty for 
administrative decision-makers to give reasons for their decisions and imposed a 
reasonableness standard as the criterion for evaluating the legality of exercises of 
official discretion. In particular, she asserted that ‘discretion must be exercised in 
accordance with the boundaries imposed in the statute, the principles of the rule 
of law, the principles of administrative law, the fundamental values of Canadian 
society, and the principles of the Charter’ (para 56). 

This line of the judgment is quoted, discussed and reflected upon in many of 
the essays in this volume. It is suggestive of the unity of public law, a unity based 
on fundamental values which underpin administrative law, constitutional law, the 
common-law and Charter jurisprudence; it even suggests the unity of domestic 
and international law. This is certainly how the editor of this volume, David 

sees things. He states in the Preface that ‘by unity I mean a public 
law based in fundamental constitutional values. Such values include human rights 
and they are expressed in the materials of administrative law, constitutional law 
and public international law’ (p v). 

The contributors to this volume take up this issue in a variety of ways and from 
a variety of perspectives. Genevieve Cartier explores the implications of Baker for 
the relationship between judicial review under administrative law and judicial 
review under the Charter. She argues that Baker puts an end to the traditional 
dual approach to the review of administrative action in Canada, which mandated 
a different standard of review for administrative interpretations of the law and 
administrative exercises of discretionary power. But not only does Baker dissolve 
the dichotomy between discretion and law-interpretation, it also points to 4 con- 
ception of the standard of review which bears clear similarities with the Charter 
standard (p 74). Cartier explores the ways in which the Charter can create an 
impulse for developing and articulating the values on which this standard could 
be based. 

Jutta Brunnee and Stephen J Toope focus on the way in which international 
law was used in Baker and the broader question of the domestic effect of interna- 
tional law which that case raised. In deciding that the immigration officer in Baker 
should have been responsive to the needs and interests of children, the Supreme 
Court invoked the 1992 Convention on the Rights of the Child, which, although 
signed and ratified by Canada, had not been implemented by the Canadian Par- 
liament through legislation. This gives rise to a fascinating exchange between 
Brunnee and Toope on the one hand, and Mayo Moran on the other, about the 
status of international law in domestic judicial decisions. In doing so, they tackle 
broader questions about the traditional distinction between binding and persua- 
sive authority and the very nature of legal judgment. For Moran, Baker provokes 
us to question whether there might be a third category of norms which bear on 
judicial decisions, but lie somewhere in between binding and non-binding 
authority. She gives this category the label of ‘influential authority’. It is like bind- 
ing authority in that ‘its demands are mandatory’ (p 390), but it is also like persua- 
sive authority in that ‘it exerts its influence primarily at the level of justification’ 
(p 391). However, what is crucial about this third category is that its demands ‘take 
shape at the level of values (p 391). Dicta from Baker suggest that international law 
(even if not incorporated into domestic law by Parliament) can help to show us 
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which values are important in determining whether an administrative decision 
was a reasonable exercise of power. But beyond this, judges can also look to the 
values underlying the Charter as well as those which are pervasive in Canadian 
society. Of course, this gives rise to questions about how judges are supposed to 
divine these values and whether they are even equipped to do so. Although these 
questions about the appropriate judicial role are given some consideration in 
many of the essays, the main focus of the collection is on the development of 
subject areas within the broad umbrella of public law, and the interrelationship 
between them. 

Another theme which permeates many of the essays is that of judicial defer- 
ence: to what extent and on what basis should judges defer to other decision- 
makers when reviewing exercises of public power? One of the keenest debates 
about the impact of Baker is about whether it heralds more or less deference in 
the conduct of judicial review. David Mullan gives a mixed answer to this ques- 
tion, arguing that there has been less judicial deference to statutory decision-mak- 
ing since Baker, but increased deference in the context of discretionary or 
executive decision-making. The latter is exemplified by the decision of Suresh v 
Canada (Minister of Citizenship and Immigration) [2002] 1 SCR 817, in which a highly 
deferential approach was taken to the exercise of discretion in a case involving 
national security issues. 

As part of the growing trend of relying on comparative case-law, the Supreme 
Court of Canada in Suresh cited Secretary of State for the Home Department v Rehman 
[2001] 3 WLR 877 in support of its conclusions. Four of the seventeen essays in 
this volume are written by UK public lawyers (Trevor Allan, Nicholas Blake, Paul 
Craig and Colin Harvey) and the issue of deference is at the forefront of their 
concerns. This is perhaps unsurprising given that deference has become a recur- 
ring theme in recent case law under the Human Rights Act 1998 and has heigh- 
tened significance in cases involving national security, especially since September 
11™. Trevor Allan urges us to be sceptical of doctrines of judicial deference alto- 
gether, ‘for such doctrines may invoke general categories or standard criteria as a 
substitute for judgment more closely attuned to the facts of the particular case’ 
(p 292). According to Allan, ‘proper deference’ is established by the reasons that 
exist in the particular case for affirming the validity of an impugned decision, 
where such deference would yield to contrary reasons if the court believes the 
latter to be stronger. This general point is used to mount a compelling critique 
of Rehman and other cases where the doctrine of deference employed by the 
courts served to undermine judicial protection of rights. 

A strong point of The Unity of Public Law is that the essays refer to, and interact 
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from which this book emanates were submitted in written form in advance of 
the conference, and were not presented by the authors, but rather were introduced 
and discussed by a commentator. The introductory and closing chapters (by 
David Dyzenhaus and Micliael Taggart, respectively) not only draw out common 
strands and themes of the written papers, but also reflect on some issues which 
were raised in discussion during the course of the conference. Overall, when read- 
ing these essays, one gets the sense of a communal effort to grapple with the issues 
thrown up by Baker. 
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This is, then, a valuable and thought-provoking collection on a broad range of 
public law issues. Its relevance reaches well beyond Canada, for it provides a rich 
source of comparative and theoretical reflection on issues of concern to public 
lawyers across the common law world. This is especially true in the UK, where 
the recent enactment of the Human Rights Act gives rise to questions about the 
impact of the Act on other areas of the law, in particular the administrative law 
standards of review. 


Aileen Kavanagh” 


Dave Cowan and Simon Halliday, with Caroline Hunter, Paul Maginn and Lisa Naylor, 
The Appeal of Internal Review, Oxford: Hart Publishing, 2003, x + 220pp, hb 
£35.00. 


Few decisions made by local authorities impact so critically on the lives of ordin- 
ary citizens as those made under homelessness legislation. So why is it that only 
the minonty of unsuccessful homeless applicants challenge the local authority’s 
decision under the internal review system established by the Housing Act 1996? 
This research study seeks to address this question. It sets the enquiry within the 
framework of citizens’ engagement with the administrative justice system and a 
consideration of welfare decision-making and the internal review process more 
generally, as well as the role of lawyers within the process. As the authors note, 
this is an under-researched and consequently relatively poorly understood area 
(the government does not monitor the use of internal review processes). Given 
that compulsory internal review as the first stage of the grievance process is a 
common feature of public law — albeit that it has been abolished for both housing 
benefit and council tax benefit by the Child Support, Pensions and Social Secur- 
ity Act 2000 — it raises questions of some importance for administrative justice. 
Further, since previous research has consistently demonstrated that applicants fail 
to appreciate that an appeal tribunal is an independent body, the results of this 
study may also shed light on the low take-up of external appeal. While homeless- 
ness law is the specific case study, the book has a much wider appeal and care has 
been taken in the introductory chapters to provide a contextual background to 
make it accessible to a broad audience. 

The premise is that the key context for understanding ‘the non-emergence of 
disputes’ (where applicants either fail to pursue internal review or drop out of the 
appeal process prematurely) 1s the relationship between the applicant and the 
bureaucracy; specifically, the interaction between local authority officers and 
homeless applicants during the application process. Indeed, one of the principal 
contributions claimed for the research is that it allows the exploration of the rela- 
tively low take-up of internal review from an ‘interaction perspective. The 
researchers explored the interaction between the applicant and the bureaucracy 
in two local housing authorities’ homeless persons units (HPUs). They employed 








“Lecturer in Law, University of Leicester. 
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a variety of data collection methods, including a period of observation, followed 
by a period of interviewing unsuccessful homeless applicants, interviews and 
focus groups with local authority officers, as well as interviews with solicitors 
and housing advisers. This clearly enabled a rich variety of data to be collected, 
which is used to maximum effect throughout the book. Interview extracts pro- 
vide a revealing and often poignant insight into the thinking of homeless appli- 
cants and illuminate the institutional response they face. 

The book sets the context for the case studies by exploring the social and poli- 
tical background of English homelessness law. It also reviews the existing data on 
the take-up of internal review in homelessness cases. The modern homelessness 
provisions were introduced by the Housing (Homeless Persons) Act 1977, but that 
Act contained no right of appeal. The 1996 Act introduced a statutory right of 
appeal to a county court on a point of law, with a compulsory first stage of inter- 
nal review. Significant changes were made to the homelessness provisions by the 
1996 Act and the authors claim that the motivations behind those changes (to pre- 
vent ‘queue-jumping’ into secure local authority housing by those applying under 
the homelessness provisions, ahead of those applying via the ‘waiting list’ route) 
have led more generally to an ethos of exclusion. This ethos becomes particularly 
significant when analysing the interaction between HPU officers and homeless 
applicants, and reflects research undertaken by Bennett ın the USA (‘No relief but 
upon the terms of coming into the house — Controlled Spaces, Invisible Disentitlements, and 
Homelessness in an Urban Shelter System (1995)), which exposed the practice of 
‘bureaucratic disentitlement’ within emergency shelter offices. The existing data 
on internal review demonstrates that take-up is quite low and comparable to the 
level of applications for judicial review before the Housing Act 1996. Further, the 
drop-out rate after internal review and before appeal to the county court is very 
high. These findings are unexpected since it might be presumed that the take-up 
of internal review would be reasonably high (with a tailing off at the second and 
third stages of the county court and the Court of Appeal) and it is this phenom- 
enon that the research primarily seeks to illuminate. 

The middle section of the book is devoted to analysing the empirical research. 
It describes the two research sites’ HPUs, providing an understanding of each of 
their decision-making practices and cultures and thus a context in which to 
examine applicants’ reasons for failing to seek an internal review of an adverse 
decision. The research highlights the complex nature of decision-making within 
the HPUs and particularly the effect of competing pressures on local authority 
officers which can produce different results at different times; as such, there are 
clear parallels with Lipsky’s work on ‘Street level bureaucrats’ (Street Level Bureau- 
cacy (1980)). While distinct variations between the decision-making cultures of 
each of the sites are identified (one being characterised as a tisk model, the other 
site as an audit authority’), nevertheless, a uniting feature is the absence of a wel- 
fare discourse within the organisations. The significance and ramifications of 
these cultures is assessed in [ater chapters. 

The book then considers the data on those who fail to seek an internal review, 
despite a continuing sense of housing need, as well as the motivations of those who 
do pursue internal review. The data reveal that, in both local authorities, the deci- 
sion whether to take up internal review is the result of a complex combination of 
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personal and bureaucratic factors (including ignorance surrounding the right to 
seek review, scepticism of the review process, and the misconception that home- 
lessness law is free from discretion). Beyond these factors, the authors maintain that 
the data suggest that the bureaucratic practices of the HPUs may themselves be 
influential in shaping applicants’ views about the value of internal review. 

The data on those applicants who do pursue an appeal show that their aims and 
motivations are often overlapping and include both a wish for a reversal of the 
original decision and a desire to call the HPU to account. Internal review was also 
used by some tactically as a way of delaying eviction from temporary accommo- 
dation. The research supports earlier work that found that while applicants are 
motivated to appeal by wanting the substantive benefit (characterised by the 
redress model’), equally there is a desire to be heard and to be treated with respect 
by officials (the &’ccount model’). It is also argued that the applicant’ relative con- 
fidence in the internal review system is not sufficient in itself to explain why some 
do pursue an appeal, while the vast majority do not; scepticism was displayed by 
those who did appeal as much as those who did not. 

The penultimate chapter broadens the focus by exploring the role played by 
lawyers and other advisers during the review process, and the effect of those peo- 
ple on the applicant’s decision whether to pursue internal review. The research 
reveals that lawyers are by no means the only audience to whom interviewees 
turned for help. Indeed, many of those who pursued internal review sought 
non-legal advice (from family, friends, community workers and fellow appli- 
cants, as well as doctors, councillors and MPs). A particularly interesting and 
potentially significant finding, given the interaction perspective adopted, is that 
one of the most important audiences is the applicants own HPU caseworker. As 
such, the bureaucracy can have an effect on whether to seek internal review. The 
qualitative data suggest that legal representation affects the way in which the inter- 
nal review is handled, rather than necessarily affecting the outcome of the review. 
Such representation apparently encourages officers to be more careful in their 
decision-making, since the presence of a lawyer signals the potential for litigation. 
The contention is that where legal representation is common (and this was found 
to be significantly more in one site than the other, which was itself not explicable 
purely by the geographical distribution of legal services), the character of the 
internal review changes from being a simple administrative check of the original 
decision, to a more adjudicative approach; & dress-rehearsal for full-blown exter- 
nal review in the courts’ (p197). To employ Mashaw’s typology, the review shifts 
from the bureaucratic rationality model of administrative justice towards the 
moral judgment model, which is based on judicial conceptions of fairness, and 
enables applicants to use adversarial methods to present their case for legal entitle- 
ments (Bureaucratic Justice (1983)). 

The authors conclude that the introduction of internal review as a compulsory 
first step ın the appeal process deters applicants from pursuing external review. As 
such, Michael Harriss principal recommendation for curing ‘appeal fatigue’, by 
clearly pointing out to applicants their right to external appeal, is viewed as pro- 
blematic (Administrative Justice in the 21" Century (1999)). Nevertheless, although 
sceptical of the motivations behind the introduction of internal review as the 
compulsory first tier of appeal (it was apparently intended principally to relieve 
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pressure on the High Court, rather than being based on any coherent and planned 
approach to administrative justice), the authors eschew simplistic answers to 
understanding its relatively low take-up. While the applicant-bureaucracy rela- 
tionship is important, nevertheless contextual factors are highly influential. These 
include the applicant’s own previous experience, as well as the experiences of 
others, and the advice and support the applicant receives from their informal sup- 
port network. 

The strength of this book undoubtedly lies in the richness of the data collected, 
and the thoroughness of its analysis. While the findings support much of the earlier 
work on the take-up of internal review, the research offers additional insights into 
the relationship between internal review and administrative justice, by showing 
how the presence of legal representation shifts the internal review process from 
the administrative to the adjudicative realm. As such, the authors establish the 
importance of the applicant-bureaucracy interaction when assessing the character 
of administrative justice being practised in the internal review process. The research 
also draws attention to the ambivalent relationship between internal review and 
initial decision-making; principally the danger of treating internal review as an 
opportunity to cure poor quality initial decision-making caused by the drive to 
meet efficiency targets. The book makes a valuable contribution to the literature 
on administrative justice (notwithstanding the rather disappointing absence of an 
index) and its interest extends well beyond the housing and homelessness sphere. 


Emma Laurie* 


Aspects of National Devolution, Cardiff: University of Wales Press, 2008, xvi + 
644pp, £24.99. 


It does no disservice to this excellent book to suggest that its most important asset 
is that it exists. Wales does not seem to feature very highly on the agenda of 
academic public lawyers based in England (Rawlings discusses this point at p 
17). Before devolution, there was a lazy assumption that all was resolved by the 
existence of an all-encompassing legal system for England (and Wales, if the latter 
was mentioned at all). Post devolution, there appear to be two competing atti- 
tudes. The first dismisses Welsh devolution, because of the absence of primary 
legislative powers, ın contrast to the position in Scotland and Northern Ireland. 
The second assumes that devolution relieves one of the responsibility to think 
about Wales at all. Examples of both approaches can be found in student text- 
books. With Delineating Wales Rawlings provides a weighty riposte. If he can pro- 
duce a book of more than six hundred pages in length, perhaps this will alert 
those outside Wales to the fascinating developments going on within the country. 
In Robert Bolts A Man for All Seasons, Sir Thomas More says despairingly of 
Richard Rich that he has traded his soul for Wales. One hopes that the metropo- 
litan colleagues of Rawlings do not feel the same. 





“School of Law, University of Southampton. 
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Through a series of shorter publications, Rawlings has established a reputation 
as a leading commentator on the public legal aspects of devolution. This book 
does not disappoint: the whole is much more than the parts. Most academics 
would be content to discuss either the constitutional or the legal or the administra- 
tive aspects of devolution. It is testament to the work that Rawlings is able to 
cover all three, with no apparent loss of depth. At the risk of underestimating a 
complex and multi-layered text, the central theme is that of the instability and 
interim nature of the current arrangements. There are ‘basic defects’ (p 20) in the 
Welsh model of devolution. Rawlings points to various factors in support of his 
thesis. In the Introduction and first two chapters, he sets out the background to 
Welsh devolution and analyses the framework provided by the Government of 
Wales Act 1998. Chapter 2 provides an excellent account of the written and fiscal 
constitutions provided for Wales. The sheer complexity of the way in which 
power is conferred on the National Assembly becomes clear. As Rawlings notes, 
the Scotland Act 1998 devolves more power, but is actually shorter than the Gov- 
ernment of Wales Act (p 54). The fact that the system has been made to work does 
not mean that it can do so indefinitely. Chapters 3 and 4 detail the way in which 
the corporate structure of the Assembly (rather than that of an executive and leg- 
islature, as in Scotland) has been workable in name rather than reality. Rawlings 
describes the emergence of the Welsh Assembly Government from the corporate 
body that is the National Assembly (“Towards a Parliament’). It may, or may not, 
be hindsight to say that the corporate model could not have succeeded. It was the 
opposition parties within the Assembly who wanted (quite understandably) to dis- 
tance themselves from the decisions of those exercising power and this had the 
effect of undermining the corporate model. This furthers accountability: one 
could not envisage a situation where deasions of Her Majesty’s Government were 
exercised in the name of the Houses of Parliament. 

In Chapters 8 and 9, Rawlings discusses in detail the arrangements for law- 
making under devolution, with the division of responsibility between the 
Assembly (secondary legislation) and Westminster (primary legislation). Merely 
to state the division in this way gives an indication of the problems. There 1s a 
limit to how much can be achieved without a primary legislative power, and 
Wales remains dependent upon the vagaries of Whitehall and Westmunster. It 
would be a mistake, however, to take too negative a view. One of the most notable 
effects of devolution has been the increase in either Wales-only Acts or Acts which 
make separate provision for Wales. (A new phenomenon is legislation which takes 
effect only in England: see the Regional Assemblies (Preparations) Act 2003) 
Again, however, the question must be as to the long-term sustainability of the 
current arrangements. On the one hand, there is the obvious desire in Wales to 
do more in the devolved areas; on the other, there may develop a feeling in West- 
munster that it should not be spending its time on Wales-only legislation, 

Any review is necessarily selective. In addition to those areas mentioned, 
Rawlings provides thorough accounts of the civil service (Chapter 5) and the 
work of the Assembly and its committees in plenary business (Chapter 6). Two 
chapters (12 and 13) are devoted to the relationship between Wales and the rest of 
the United Kingdom and Europe (“Wales in the United Kingdom in Europe’. 
There is a discussion of developments in the legal system of England and Wales 
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post-devolution (Chapter 14), which will be of interest to all but the most myopic 
of observers. Chapters 10 and 11 discuss the “Welsh way’ in relation to local govern- 
ment and quangos. 

Perhaps the least successful chapter is the final one (“Towards a Devolution Set- 
tlement’). This is not because of any weakness in the writing or any failing on the 
part of Rawlings. It is simply that his various conjectures have been overtaken by 
the publication, in March 2004, of the Report of the Commission on the Powers and Elec- 
toral Arrangements of the National Assembly for Wales (the ‘Rachard Commission’). Future 
debate will focus on that report, with its recommendations of, inter alia, the conferral 
of primary legislative powers and the abandonment of the corporate model. 
Neither will come as a surprise to the reader of this book. The diagnosis provided 
by Rawlings is consistent with the prescription recommended by the Ruchard 
Commission. This is to be expected: both seek a constitutional settlement for Wales. 

Rawlings has produced a masterful guide to Welsh devolution, which should 
be read by all with an interest in the moder public law of the United Kingdom. 
It deserves the attention of those outside Wales, including (perhaps especially) 
those remaining adherents of extravagant Anglocentricity’ (p 472). It bears point- 
ing out that, although Rawlings is a strong advocate of national devolution (‘civic 
nationalism! - see p 8), he is not a Nationalist. He operates within a unionist para- 
digm. He does not address the fundamental question of what advantage Wales 
gets from continued incorporation within the United Kingdom, or whether the 
nation’ interests might better be served by independence. The closest he comes to 
this topic is in his discussion of the position of Wales in Europe. The more favour- 
able treatment of small independent nations within the European Union does not 
go unnoticed in Wales (the ‘Latvia phenomenon). . 

A minor quibble is that the references appear as endnotes, collected together at 
the end of the text. This makes navigation of a book of this length less easy than it 
could be. It 1s also fair to say that a familiarity with the leading public actors in 
Wales could be of assistance to the reader. Perhaps a cast list would help. As a start, 
one should be aware of: Alun Michael (one-time First Secretary: short-lived 
Blairite); Rhodri Morgan (current First Minister: heroic non-Blairite); Ron 
Davies (one-time Secretary of State for Wales: visionary architect of a flexible 
scheme of devolution or jerry-builder of a defective model of devolution, 
depending on one’s viewpoint); and Winston Roddick, QC (former Counsel 
General: bold legal nationalist). 


Timothy H. Jones* 





* University of Wales Swansea 


© The Modem Law Review Limited 2004 1045 








APOLOGY AND RETRACTION 








Apology and Retraction: Questioning Fundamentals: 
Leyland Daf and the “Ownership” of Charged Property 





The note entitled ‘Questioning Fundamentals: Leyland Daf and the “Ownership” 
of Charged Property’,' which appeared in the September issue of the Review has, 
through the sole fault of the author, failed to acknowledge the use of an article 
written by Dr Riz Mokal entitled ‘Liquidation Expenses and Floating Charges: 
The Separate Funds Fallacy’? posted on the SSRN Electronic Library in April 
2004. Any views that appear similar between these articles belong to Dr Mokal 
It is sincerely hoped that Dr Mokal will accept this apology for the lapse in prop- 
erly acknowledging his views. 


Vijay S. V. Selvam 





1 V. SV. Setvam, ‘Questioning Fundamentals: Leyland Daf and the “Ownership” of Charged Property’ 
(2004) 67 MLR 832—843. 
2 http:/jpapers.sm.comjsol3/papers. cfim?Pabstractid=524022 
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